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MADRAS HIGH COURT... 

i = FULL BENCH.. | l 
- Appeal Against E Nos. 51 and 52 of , 
; September 14, 1932. 
JAOKSON,; SUNDARAM CHETTY AND Mocgert, JJ. 
VADLAMANNATIBALA TRIPURA : 


. =.=- 


“ SUNDARAMMA alias SUNDARAMMA | 


— PLAINTIFF —APPELLANT 


=- = VErTSuUsS 
ABDUL KHADAR—DEFENDANT— 

l RESPONDENT. ey 
_ Limitation Act (IX 0f- 1908), "Sch." I, Art. 182 
-(5)-—Dismissal of- application for non-payment: of 
batta—Subsequent application, whether can be treated 
“as revival or continuation— Stay of execution by 
injunction order, what `: constitutes—Express order, 
‘necessity of—Mere -collateral litigation, effect ~of— 
Theory of implied stay. © . - ao a 
_ Where: sn. application for execution has been dis; 
missed for failure to pay batta for notice ‘of sale, 2 
subsequent ‘application for execution cannot be trest- 
ed as acontinuation orrevival-of the previous ap- 
poe which was dismissed.- Thére should have 

een a wrong dismissal on account of some obstacle 
which then existed but which was subsequently re- 
moved, in order to entitle the applicant to have the 
later application treated as one in continuation of or 
to ‘revive the former one. Suryanarayana ` Panda- 
rather v.Gurunada Pillai (17) and Lahimiya v. 


wee 


- 
` 


Mazur Hannissa (18), followed, Sasivarna Tevar v ` 


Arilanandan Pillai(19 , Suppa Reddiar v. Anuda 
Ammal (20), Chalanadi Kotiah y.. Poloori Alimelam- 
mah (21), Manyam Surayya v. Sunkavalli Venkata- 
ratnam (22`; Raghunandan Fershad v. Bhugoo Lall 
(23), Raghunath Sahai Singh v. Lalji Singh (24), 
Narayan Govind. Manik v. Sono Sadashiv - (25) and 


Qamar-ud-Din Ahmad, v:.Jawahir: Lal (26), referred. 


to. [p 6. col 1. = 


4 ) t. a a ai = ` 
Section’ 15 of the Limitation Act is explicit in its - 
terms. In order to call its provision in aidit must 


be shown that.a suit or- application for., the execu- 


tion of a decree had been stayed.. by .an injunction. 


or order. The injunction or order must be express 
in its. terms, and a person’cannot escape the-bar’of 
limitation under that.section by pleading in equity 
an implied order or a collateral litigation which 
would render, the: proceedings futile. ‘|p. -3,-cole 
2: Pe COl ai WA i ` 7 as i 
"Some months after. .-the ‘appellant obtained her 
decree ona mortgage certain worshippers implead- 
ing both.the:mortgagor-and : the mortgagee got -it 
declared that the-security of the mortgage 
religious endowment and notthe property 


143-162 


was 2 

a ne ofthe - 

mortgagor. On an application to execute her decree - 
p~r ed O] . a <a i 


‘the mortgagor sought to treat this decree asan 
ordér staying’ the execution of her prior decree, until 
it was set aside on appeal by the High Court; 
. Held, that the applicant was mot entitled to exclu- 
‘sion of the.period under s. .15, Limitation. Act. 
‘Somshikhar Swami Guru v. Shivappa Mallappa 
‘Hosmani (2) and Ram Bharosay v. Sohan Lal (3:, 
‘followed, Kolluri Lakshminarayana v. Kambhanpati 
_Lakshmipati (5°, not followed, Chand Mall Babu v. 
Ram Behari. Bose.(\), Satya Narayana,Brahman v. 
Maganti Seethayya (4), .Yuthu Korakk | Chetty y. 
‘Mahammad Maddar Ammal:8, Baij Nath Sahai v. 
“Ramgul Singh (9)‘Ammathayi Ammal v` Sivarama 
‘Pillai (15) and” -Nagendra- Nath Dey’: v. Suresh 
Chandra Dey (16), referred tọ,. Satdeo Narayan , x. 
Radhey Kuar (6) and Satish Mohini Debya v. Pabna 
‘Bank Ltd. (7), distinguished. `[p/ 2, col. 2 
Appeals against the orders’ of the Dis- 
trict Court of Kistna at Masulipatam dated 
‘the 14th August 1928 and made in E. P. 
No. 12- of 1928, and in E~ A. No. 377 of 1928 
in thesaid Er P. No. 12 of 1928 in O-S. 29 
of 1918 respectively. ` ~~~ eer A. 
© Mr. N. Sivaramakrishna 
“Appellant. - Wan E i 
- -Mr.-Ch. Raghava Rao, forthe Respondent. 
. - Judgment of the Full Bench. A 
:- Jackson, J.—In E. P. ‘No. 12 of 1928-the 
‘appellant; the: mortgagee decree-holder in 
O.S. No: 29 of 1918 Masulipatam apphedto sell 
the mortgage security. He citeda previous ap- 
plication-dated 2nd October, 1922, and claim- 
edto-be in time because “the plaintiff was 
restrained*by an injunction from ‘execut- 
ing -the mortgage decree, and the injunction 
was dissolved only on 16th August1927”. ~ 
‘The court accordingly ordered sale on-5th 
April, 1928, but stayed it upon the respond- 
ent-judgment-debtor’s objection that the 
execution application was time-barred, and 
finally by its order dated 14th August, 1928, 
dismissed tne application as ‘barred by limi- 
tation. Hence the appeals. 


Iyer, for the 


1 
ra 


` "We donot find that the ccurt had debarr- 
od itself from going into the ‘question of 
limitation by ordering sale: If it had been 
misled by; the appellantinto thinking that 
there . was no question of limitation it did 


right to go into the matter before the execu“ 


- =b mn — man rama e a aa 
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' tion wasconcluded. This disposes of C. M. 
A. No. 52, 

The appellant no longer maintains that 
there was an injunction as originally stated. 
But she argues that there Was a decree, 
which in jts effect was tantamount to an 
injunction, and which therefore attracted the 
provision ofs. 15, Indian Limitation Act. The 
exact words-of that section applicable to this 
case are: “In computing the period of limi- 
tation prescribed for any application for the 

- execution of a decree, the execution of which 
has been. stayed by injunction or order, the 
day on which it was issued or made, andthe 
day on which it was withdrawr, shall be ex- 
cluded,” ; Ta, 

Eight months after the appellant obtained 
her decree certain worshippers impleading 
both the mortgagor and the mortgagee got 
ib, declared that the security of the mort- 
gage was a religious endowment and not the 
property of the mortgagor in the decree in 
OS. No. 14 of 1920 Sub-Judge, Masulipatam, 
and itis this decree which the appellant 
asks us to treat as an order staying the exe- 
cution of her prior decree, until it wasset 
aside on appeal by the High Court on 16th 
August, 1927. Nu 

The learned District Judge has found that 
the petitioner was not restrained or prevent- 
edfrom executing “her decree, and if she 
had applied for execution the court could 
not have refused'to execute. ` ; 

In our opinion this is correct. Suppose 
n a similar case the mortgagor was pos- 
sessed of much property besides the mort- 
gaged property. The decree-holder ‘could 


put in his application for execution, sell the’ 


property withthe plot on the title for what 
1t was worth, or have it recorded that the 


property was legally extinct: see Chand Mall ` 


Babu v. Ban Behari Bose (1), and then apply 
for a personal decree; and to say that in 
these circumstances executione has been 
stayed, is to wrest the expression entirely 
away from its ordinary meaning. 

To maintain her argument the appellant 
must read stayed as inconvenienced, and it 
remains to see whether the case law supports 
that interpretation. There appears to be 
no Madras case directly in point. The two 
Bombay rulings in Somshikhar Swami Guru 
v. Shivappa Mallappa Hosmani,-76 Ind. Cas. 
557 (2) and Ram Bharosay v. Sohan Lal, 82 

_ Ind. Cas. 1, (8)-run on all fours with the pre- 
sent case and negative the appellant’s view, 

(1) 74 Ind. Cas. 1u21; 50 O 718; ALR 1924 Cal. 209. 


(2) 76 Ind. Qas. 557; 25 Bom, LR 863; A IR 1924 
Bom. 39. | 


“god Que? Tadi Cast; ATR ISB All, TOL BS A 
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In regard tothe institution of suits, not the’ 


execution of decrees, it is held in Satya 
Narayana Brahmam v. Maganti Seethayya 
(4) that no equitable grounds for the sus- 
pension ofa cause of action can be added to 
the provisions of the Indian Limitation Act 
and a decree cancelling a promissory note 
as fraudulent is no stay of a suit upon the 
note. This judgment does not seem to have 
been brought lo the notice of the Bench 
in Kolluri Lakshminarayana v. K ambhampati 
Lakshmipats (5) and there the ruling is io 
the exact contrary that the decision -iù the 
collateral suit was in substance one which 
prevented the filing of a suit upon the note, 
Two cases are cited by that Bench in support 
of its view: Satdeo Narayan v, Radhey 
Kuar (6) and Satish Mohini Debya v. Patna 
Bank Ltd., 47 Ind. Cas. 907 (7). In the Patna 
case the decree-holder was ‘ordered 
to furnish security for half a lakh before 
executing his decree, and that order is in- 
terpreted as one staying the execution, there 
is no question of collateral decrees. 


In Satish Mohini Debya v. Patna Bank 


Ltd., 47 Ind. Cas.‘907 (7) it isalso found that 
there is an order amounting toa Stay: “Ex- 
ecution was clearly stayed by the order of 
27th May - the Judge struck off the execution 
case for the present.’ Again, there is no 
question of a collateral decree, so Kolluri 
Lakshninararyana v.Kambhampati Laksh- 
mipati (5) seems tostand alone, and of the 
two contradictory judgments we prefer Satya 
Narayana Brahmam v. Maganti Seethayya 
(4) as correctly stating the law. 


In Muthu.Korakki Chetty v. Muhammad 
Maddar Amma: (8) the question was refer- 
red to a.Full Bench whether the cause of 
action for delivery to which Art, 180, Indian 
Limitation Act, applies is-suspended during 
the pendency of proceedings for the setting 
aside the sale, and this question attracted 
a general discussion of limitation covering 
a wide range. On page 208* Sadasiva Ayyar, 
J., found that the sale was not finally ap- 
proved till the proceedings to set aside for 
fraud had terminated, a case very much on 
all fow's with Baij Nath Sahai v. Ramgut 
Singh (9) when a revenue sale was held to be 

(4) 100 Ind. Cas. 776; 50 M 417; (1997) MWN 
160; 25 L W 426; 52 M L J 396; A I Jt 1927 Mad, 597; 
39M LT 116, 

(5) 105 Ind. Oas. 304; 53 ML J 020; (1927) M W N 
751, A I R1927 Mad. 997, 5 


(6) 53 Ind. Oas. 9; 5 P L J 39; (1919) Pat, 434. 
. (7) 47 Ind Cas, 907, 


(8) o4 Ind. Cas. 66; 43 M185; 26 M LT 459; 38 M. 


LSL 
= (9) 2830775 ` A 
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finally confirmed after various proceedings. 
‘He then enunciates a principle underlying 
thisruling “that whenever proceedingsare be- 
ing conducted between the parties bona fide 
in order to have their mutual rights finally 
settled, the cause of action for an applica- 
tion, the relief claimable wherein follows 
naturally onthe result of such proceedings, 
should be, held to arise only on thé. date 
when those proceedings finally settle such 
rights.’ | l 

It can hardly be said that Baij Nath Sarar 
v. Ramgut Singh (9) and the other case cjted 
Ranee Surno Moyee v. Shoshee Mokhee Bur- 
monia (10) lay down any such general. pro- 
position. Those cases decide asa matter of 
fact that in certain circumstances a cause of 
action arose upon a certain date, and 
it would be very dangerous to proceed as 
though their underlying principle con- 
tained a general proposition of statutory 
force. . 

The next case which is cited Nrityamont 

Dasi v. Lakhan Chander Sen (11) requires 
to be read with care. As stated in the 
opening sentence itis a general concurrence 
with the judgment under appeal, reported 
as Lakhan Chunder Sen v. Madhusudan Sen 
(12) a case in which Ranee Surno Moyee'v. 
Shoshee Mookhee Burmonia(10) and Prannath 
Roy Chowdry v. Rockea Begum (13), have 
been followed. In the latter case it 15 
found onpage 357* that it would be an 
inconsistent course in the courts to hold that 
the pendency of a litigation furnished no 
“good and sufficient cause” for the appel- 
lant’s not proceeding with his own claim. 
The words in inverted commas are a quota- 
tion from:an exception to, certain Bengal 
Regulatons referred to on page 253* of -this 
same Vol. T: 
. "But certain exception are introdued into these 
Regulations, amongst others, that the limitation of 
twelve years is not to apply where the party has 
been precluded by good and sufficient’ caus: from 
bringing his suit within that period”. =" 

It cannot be said that the series of cases 
ranging from Rajah Enayet Hossein v. 
Sayud Ahmad Reza (14) to Nrityamoni 
Dasi v. Lakhan Chandra Sen (11) -have 
superimposed upon the Indian Limitation 

(10) 12 M IA :244; 2 BURP ©; UWR PO 
ToS P O J-424; 2Suth-P O-J 173;.20. E R331 
> (IL) 33 Ind. Cas. 452: 43 C- 660; 2070 
W N5223; 30. M L J 529; (1916) r M W 
N 332; 3 L W 471; 18 Bom. LR 418;240 LJ ji; 20 
NM 12)'38 0209; 7 OLJ 59; 3ML T 90; 19-C.W.N 328 

; ; ; 12-0 .W- N 326. 

13) 7 M I A 323; , O 37; . 
sui P 0867; 18ar.POJ602, 9 E RAE 1 

(14) 7 MI A 238at p. 253; 1 Sar. 633 (P.O). < ~~ 
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Act some’ provision which finds no place 
among its sections. On page 209* of 43 Mad. 
Mr. Justice Sadasiva Ayyar re-states 
the principle in these terms: ‘a person is 
not bound to bring an unnecessary swb or 
to make futile and unnecessary applications 
during the course of other litigation pro- 
ceedings for the settlément of the same 
rights. But that seems rather to beg thé 
question. If the application 1s one which 
must be made in ordei to save the bar of 
limitation it is neither futile nor unneces- 
sary. As observed by Mr. Justice Seshagiri 
Ayyar in the came sase on page 211,” the 
Judicial Committee have held that exemp- 
tions not covered by. the sections of the 
Indian Limitation Act should not be import- 
ed by ‘Courts to relieve a party from the 
bar of limitation, and this principle 1s not 
overlooked in the {six Privy Council cases 
which he cites including Nrityamont Das} 
v. Lakhan Chander Sen (11). -The Officiat- 
ing Chief Justice speaks to the came effect 
on page 200*: “It is hardly to be inferred 
from such observations that the Privy 
Council intended to lay down any rule 
other than those mentoined in various 
sections of the Indian Limitation Act.” In 
Satya Narayana Brahmam. v. Magante 
Scethayya (4) itis also held that whatever 
view be taken of Nrityamont Dsiv. Lakhan 
Chandra Sen (11), no equitable grouhds 
for suspension of a cause of action can ba 
added to the provisions of the Limitation 
Act. Ammathayi Ammal v. ` Sivarama 
Pillai (15), isto the, same effect. 

A recent Privy Council case Nagendra 
‘Nath Dey v. Suresh Chandra Dey (16) lays 
down that though in theory some rule in 
regard to collateral litigation may be intel~ 
ligible, when, however, there is no such rule 
in the Act, the only practical course is to 
interpret and follow the Act’s provisions, 
We agree and hold that if the appellant 


cannot bring herself within the exemptions - 


provided for in the Act, she cannot escape 
the bar of limitation by pleading in equity 
an implied order; or a collateral litiga- 
ijon which -would render her proceedings 
futile. - - oT ess MO. 
- Jt remainsto consider whether the Execu~ 
tion Petition which was dismissed on 16th 
January, 1923, can be treated as revived by 
- (15)°85 Ind. Oas. 272; 48 M LIJ 74; 20 L W 987; A 
I R1925 Mad. 334. 0 0O OOL, 

(16) 137 Ind. Cas. 529; 63M L: J 329; A TR 1982 
P O 165; Ind. Rul. (1932) PO 195; 36 O W N 803; 
(1932) A LJ 643; 34-Bom. L R'1065; 55 C L J 528; 
33 PLR 621: 36 LW 7;9 OW N 681; (1932). M 
W N 817; 459 LA 283; 60 C1 (PQ). ne 
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` the present’ Execution Petition so that. no grounds in support of the contention that — 
- question of limitation need arise.. _._ - ~ | ‘the present execution application should be ` 

There is no doubt that the execution -held:to be not barred by limitation. I pro- ` 


petition was dismissed because batta: was 
not paid, and it is difficult. to see how a 
petition dismissed for that reason can possibly 


, -be tevived. I have had.the advantage of- 
. reading the judgment of my learned brother 
_ ‘which: is about to be. delivered on this point, 


and entirely agree with his conclusion, and 
the statement of the'case-law upon which it 
is founded. 


‘pose to deal with one’ of those contentions ` 
‘and, that is, that the present E. P. No. 12 of 
-1928 filed soon after the High Court decision 
‘must be deemed to be one for the revival of © 
the former E. P. No. 57 of 1922 which was 
‘dismissed. on 16th January, 1923. In order. 
to apply the principles of law relating “to 
the doctrine of revival, it would be well to 


7 Mug ae - + ‘ascertain what the exact facts in this case 
‘The appeals, therefore, must be dismissed arg. -In E.P. :No. 57 of 1922 the prayer ; 
with costs. , eae . : -was for the sale of the mortgaged proper- 

Sundaram Chetty, J.—The appellantin -ties. On 17th- November, 1922, notice of ` 
these .appeals filed O. S. No. 29:of 1918 in ‘sale to the judgment-debtors was ordered 

_ the District. Court, Masulipatam, on a mort- ‘fixing: the hearing date as 12th December. 
.. age bond was obtained a preliminary decree On the later date, the judgment-debtors 
:, for sale-of the mortgaged properties on: 4th were absent and the notices were found to 
November, 1919. The final decree in that -have been affixed. Finding thatthe-service ~ 
, Suit was passed on 27th March, -1922. She “was nol. sufficient, the court ordered fresh 
;. filed E.P. No. 57 of 1922 on 2nd October, 1922, sale notice to be taken out by the decree- 
. praying for the,sale of the mortgaged prop- holder and: fixed the hearing date as 16th 
„t erties -for the-realisation- of the decree :J anuary, 1923.. When the petition was tak- 
„amount. That petition was dismissed on .en up for disposal. on that date it was 
.. 16th Jenuary, 1993. In 1919,oneMuhammad -found thet no batta was paid for fresh sale 


Yusuf, and: another filed a suit in the District 
Court of Kistna at Masulipetam which wes 
Subsequently transferred to the Court of the 
Subordinate: Judge, . Masulipatam, and 
numbered as O.8.. No. 14 of. 1920, in which 
‘tthe present appellant and also the mort- 
gagors who executed the mortgage deed on 
which the decreeing O..S. No. 29 of 1918 
‘was passed were also impleaded as defend- 
ants. The plaintiffs therein, contended that 
the mortgaged properties belonged to a 
mosque which was a public religious endow- 
ment and were inalienable and prayed for 
2 declaration that the mortgage deed was 
invalid and unenforceable. That suit was 
decreed on 15th January, . 1932, and the 
declaration sought for was -accordingly 
given. The present: appellant who was 
impleaded as the 2nd defendanf in that 


„Suit preferred an appeal to the High Court 


against that decision (A. 8. No. 349 of 1923), 
That appeal was allowed and the plaintiffs’ 
suit brought on behalf of the mosque was 
dismissed on 16th August, 1927. Subsequ- 
ently, the present application for the execu- 
tion of the decree in O. S. No. 29 of 1918 


. was filed by the -decree-holder on 23rd 


September, 1927. The contention of the 
judgment-debtors is that this application 
for exectuion is barred by limitation, The 
Jearned -District Judge upheld this objec- 


tion and dimissed the execution-. peti-- 


tion. 


notice as ordered by the court. On the ex- 
press ground that no batta wes put in, the 
petition was dismissed on that day without 
costs, Thns ended E. P. No. 57 of 1929. 
It istrue-that on 15th January, 1923, the 


judgment in. O. ‘S. No: 14 of 1920 was pro- 
nounced by the Subordinate Judge, declar- 


ing that the mortgage in question ‘was in- 
valid and not binding on the trust. It may 
-be contended with some show of reason, that. 
if even in the absence of an injunction 


-Testraining the sale of the properties in 
execution of the mortgage decree in O. S. 


No. 29 of 1918, the declaration of the inva- 
lidity of that mortgage would be an obstacle 
‘fo pursue the execution of the mortgage | 


-decree by seeking: to sell the mortgaged 


‘properties. Lam not, however, dealing with 
‘that ‘point. What is stafed in ground 
‘No. 13 in the memorandum of appeal in 
Ç. M. A. No. 51 of 1929 is, that E. P. No. 57 
of 1922 was dismissed on 16th January, 
1923, in consequence of the judgment in 
O. S.: No. 14 of 1920 dated 15th January, 
1923. If this statement is correct, it may 
very well be contended that the present 
execution application may be deemed to be 
‘one for the revival -of the former one which 
was wrongly dismissed by reason of an 
obstacle which was subsequently removed 
‘and for no fault or neglect of the decree- 


_ holder. But as I have set forth above, the 
-.,° > dismissal of E. Pi No.:5% of 1922, as-would 
«The appellant puts- forward: several 


‘appear from the orders thereon,was dueto | 


1933 4 : | 


the ‘non-payment ‘of batta ‘for fresh. sale 
notice as ordered by the courl. There is 
nothing to show that by reason of the ad- 
verse decision in O. S. No. 14. of 1920 the 


executing Court dismissed that petition on . 


the ground that the, properties could not 
be put up for sale. In the absence of any 
sort of proof insupport of the assertion 
made in ground No. 13 of: the appeal: 
and in the face of the express order of the 
court passed on'16th January, 2923, the only. 
possible conclusion in this case is that that 
petition was dismissed on that date on ac, 
_ count of the failure of the decree-holder to 
pay batta for fresh sale notice as ordered 
by the Court. _ ._.. 
Though O. IX and_O.. XVII, Civil Proce- 
dure Code, do not apply to execution pro- 
ceedings, still the court has, doubtless, in- 
herent power to dismiss an application for 
execution when the applicant makes default. 
in the payment of batta which is necessary 
to put the court in a position to proceed 
with the application. That being so, the 
dismissal of the E. P. No. 57 on 16th January; 
1923, on account of the default of the dec- 
ree-holder due to her own laches was a prop- 
er and final disposal of that petition. The 
principle of law deducible from. a long 
course of decisions seems to be, that an ap- 
plication for execution . which has 
been finally and properly dismissed cannot 
be revived. This principle has been clear- 
ly stated in the decision in Suryanarayana 
Pandarathar v. Gurunada Pillai (17)... In 
that case, the application filed in. Septem= 
ber, 1892, was found to, have been properly: 
dismissed, as it was filed in contravention 
of the previous order of, the court. The: 
fresh application for execution which was 
filed in October, 1895, could not be treated 
as a renewal of the application filed in 
September, 1892, as the latter application: 
was finally and properly dismissed: .The 
same view has been expressed by Ramesam, 
J., in the decision reported as Lahimia v. 
Mazur Hannissa, 95 Ind. Cas. 718 (18) in the 
following passage: “Not unless there was 
a suspension without any default on her part 
can the principle of revival of 2 former, exe- 
cution petition be utilised in favour of the 
appellant.” e l a 
The learned Advocate for the appellant 
referred us tc several decisions in support 


of his contention, but none of those, decisions. 


has proceeded on any. ground inconsistent, 
with the principle stated above and all 
(17) 21 M 257. : 
(18) 95 Ind.: Gas, 718; (1926) M W- N-317; AT R 
1926-Mad. 698." 0. oe 
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those decisions are clearly distinguishable’ 
and cannot help thé appellant in this case.’ 
Where an execution petition can be deeméd’ 


tohave beer not finally disposed of and ` 


can be treated as still pending in the eye 
of law, the subsequent execution applica- 
tion may be treated as one for the continu- 
ance of the former one. Where the form- 
er execution application was dismissed 
finally, but for some reason (not due to any 
default or neglect on the part of the appli- 
cant) which subsequently turned out to be 
untenable, the later- execution application 
would be deemed to be ‘one for a revival 
of the former one. For all intents-:and pur- 
poses, there is. not much difference between 
revival and continuation of-the former ap- 
plication. Thesame principle, however, ap- 
plies.in both cases. In the decision in Sa- 
sivarna Tevar v. Arulanandam Pillai (19) 
it was held that the District Munsif had no 
legal authority. to dismiss the execution 
petition simply because execution was stay- 
ed. by. the :Sub-Court. The words “struck 
off’ were taken to be not a dismissal. In 
this view, the execution petition was held'to 
be pending. in the eye of law and, therefore, 
the latter application was -treated as one to 


continue the pending proceedings. - The 


Full Bench ,decision in Suppa fteddiar v» 
Avudai Ammal.(20) is based on the samé 
principle. In that case, the execution peti- 


tion .dated 15th June, 1898; and filed by: . 


the ' assignee-decree-holder-was dismissed on 
the ground that the assignment of- the 
decree. was forthe judgment-debtor’s ‘benefit 
and consequently the petitioner was not 
entitled to execute the decree. But in a: 


suit filed by :the assignee-decree-holder, it: 


was declared that the assignment -of the: 
decree was not for the benefit of the judg- 
ment-debtor. The subsequent execution: 
petition filed .by assignee-decree-holder on 
94th November, 1902, was, therefore, treat- 
ed as onetdérevive or continue the former 
execution petition which was wrongly dis- 
missed by the court. In the case reported 
as Chalavadi Kotia v.. Poloort .-Alimelam- 
mah (21) the. dismissal of the execution. 
petition, because execution was ordered to 
be stayed. by*another court, was held to be: 
a wrong order. It was also found that the 


dismissal of the execution petition. was-with-: 


out notice to the parties. That being so, 
the execution petition was treated as‘.one 
pending in the eye of law and, therefore, 
the latter execution petition was treated as 


(49) 21 M 262. 


(20) 28 M 50. 
(21) SL M 71; 18 M L-J 46; 3 M L T 329%- 


e Sar. 810 (P. C,), 


0. 


one for the continuance of the-pending pro- 
ceedings. The principle relating revival as 
Stated in this case was approved in the 
. decision in Manyam Surayya v. Sunkavalli 
Venkataratnam (22). That decision does not 
in any way help the appellant's contention 
that even if the former execution petition 
was rightly dismissed, the fact that there 
was an obstacle to execution by reason of 
another. decision. would itself entitle the 


applicant to have the later, execution peti- ` 


tion filed beyond three years treated as one 
in revival of the--former application. If 
’ seems to me clear that there should have 
been no final disposal or there should have 
been.a wrong dismissal on account of some 
obstacle which then existed but which was 
subsequently removed, in order to entitle the 
applicant to-have the later application'treat- 
ed as one in-continuation of or to revive the 
former: one. | i - 
_ In Raghunandan Pershad v. Bhugoo Lall 
(23) it was held that the second application 
could not be deemed to be one for the revival 
of the first. The interruption to the execu- 
tion proceedings must have been due to an 
intermediate order which was afterwards set 
aside or the execution proceedings must have 
been rendered infructuous by some such ob- 
. Stacle and the interruption to the execution 
should not have been occasioned by any 
fault or laches of the applicant. This was 
held to be the test for applying the princi- 
ple of revival. To the same effect is ‘the 
decision in Raghunath Sahai Singh v. Lalji 
Singh (24). The view taken in the decision 
in Narayan.Govind Manik v. Sono Sadashiv 
(25) is virtually the same. As the original 
application of January 1888 was found to 
‘have..been wrongly dismissed on the ground 
that a suit for the removal of the obstruc- 
tion was pending, the later execution ap- 
plication was taken to be one to revive the 
previous one which had been suspended 
pending litigation. Much reliance was plac- 
ed on behalf ofthe appellant on the Privy 
Council decision in Qamar-ud-din Ahmad 
‘v. Jawahir Lal (26). In that case, on the 
execution application filed in August 1888 
execution was allowed to proceed by an order 
dated 18th December. On 29th November 
1889, it was ordered that the.case should be 
. Struck off the file and the record transfer. 


(22) 79 Ind. Oas 779; 47 M 176; 45 M LJ 822; 19L 


W 20; AIR 1924-Mad. 210. 

(23) 17 0 208. | au 
(24; 23 0 397. . 

25) Sah 345. ; Po 
(26) 27 A 334: 32 IA 10} 10L 73 381;2AL J 

397; 4 Bom. LR433;9 OWN 601; 15 M L J 258: 8 


? 


at 
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- fault of the decree-holder. 


ver 


ed to the Court of the Collector for execution; 
On the 23rd December, it was ordered that 
the record he not sent to the Collectors 
Court as the decree-holder had not made the 
deposit on account of the transfer. Against 
the order of 18th December, 1888, allowing 
execution to proceed, an appeal was preferr- 
ed tothe High Court which reversed that 
order and ina further appeal to the Privy 
Council the order allowing execution was re- 
stored on 12th December, 1894. Then an 
application for execution was made on .23rd 
November, 1897, which was held to be. one 


0 revive a pending execution petition sus- . 


pended. by no act or default of the decree- 
holder. Their Lordships have clearly held 
that that order dated 23rd December, 1889 
was Inno sense a final order. It was also 
held that the interruption to or suspension 
of execution was not due to any act or de- 
n In such circum- 
stances the decree-holder was found to be enti- 
tled to come again to the court and ask for 
the revival or continuance of the former peti- 
tion. ` 

None of the decisions referred to above can 
be utilised to justify the appellant's conten- 
tion pressed for acceptance in this particu- 
lar case. The present case according to the 
facts established is not one ın which the bar 
of limitaticn could be got over by invoking 
the principles governing revival. As was 
held in Suryanarayana Pandarathar v. 
Gurunada Pillai (17), the former E. P. 
No. 57 of 1922 having been finally and pro-= 
perly dismissed it could not be revived by 
the present E. P. No. 12 of 1928. This þe- 
ing a fresh application for execution,” it 
must be deemed to be barred by limitation 
under Art. 182 of the Limitation Act, as it 
was filed more than three years from the 
date of the final order passed on the former 
application, namely, 16th January 1923. 
“As regards the other points involved in 
these appeals, I am inentire agreement with 
the conclusions arrived at by my learned 
brcther in his judgment. I accordingly 
agree that these appeals should be dismiss- 
ed with costs. 

Mockett, J.—I have had the advantage 
of reading the judgments of my- learned 
brothers and I am in complete agreement 
with the views that they have expressed on 
both thé points raised in this appeal. I would 
only add this: -Section 15 of the Limitation 
Act is explicit in 1ts terms. -In order to call 
its provisions in aid it must be shown that 
a suit or application for the execution of a 
decree has been stayed by an injunction or 
order. The authorities bearing on the ques: 


a 


.. tf canbe granted—Companies Act 


-that the resolution passed at 


1999 ) 


tion hafe been fally discussed at the Bar 

during the arguments in this appeal. After 

considering them I do not think that there 

is-any real basis for the view that equitable 

considerations can be introduced mto the 

very clear provisions of the section. The 

injunction or order must be express in its 

terms and I find no room for the sugges- 
tion that an application can.be stayed by 
implication. The trend of the Privy Council 
decisions seems to this effect and in the recent 
case of Nogendra Nath Dey v. Suresh Chandra 
Dey (16) their Lordships explicitly lay down 
that “in construing questions of limitatign 
equitable considerations are-out of place.” 

I am therefore constrained to join in ex- 
pressing -respectful dissent if any of the 
Indian Cases cited lend colour to the doctrine 
that although an injunction or order does not 
in its terms effect a stay nevertheless it can be 
sald to do so “equitably” or “by implica- 


tion”. I accordingly agree with the order 
proposed. ore 
N:K.-A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 211 of 1932. 
January 19, 1933. 
NIAMATULLAH AND BENNET, JJ. 
Lala GUR PRASAD KAPOOR AND OTHERS- 
— DEFENDANTS ~APPELLANTS 


; VETSUS 
Lala RAMESHWAR PRASAD AND otHERs— 


PLAINTIFFS— RESPONDENTS. 

Company—Articles of Association—Directors— 
itesolution at general meeting increasing. number of 
directors, validity of—Special resolution, necessity 
of —Delegation to director of powerto dismiss servants, 
validity of—Elected directors excluded from 
participation in management—Suit for declaration 
of right to act as directors—Temporary injunction, 
(VII of 1918), 
s. 20, Sch. I, Table A, Regl. 88, scope of. 

The Articles of Association of a company provided 
that ‘unless otherwise determined by general meet- 
ing’ the number of directors shall not be less than 
five or more than nine. The company by a general 
meeting without a special resolution resolved to 
increase the number to sixteen: 


„Held, that the increase in the number of directors 
did not involve anyalteration of the articles and 
; the general meeting 
was valid. ip. 9, col. 1] wr 

Held, also, that such a provision implied that it 
was open to the share-holders to vary the number 


necessitating an alteration in the article itself and 
that s. 20, Companies Act didnot apply tosuch a 
case. ‘p.9,col. 2.} 

Where the directors of a company resolved that 
one .of them be authorised by a power-of-attorney to 
be executed by two ofthe directors named in the 


-GUR PRASAD V, RAMESTIWAR PRASAD, 
` résolution to appoint or remove agents, managers 


e P ‘ca 
uae 
í 


and other officers of the company and the director 
so authorised dismissed, the manager: et ee 

Heid, that the directors had power to delegate 
their powers in this matter to one of themselves and 


wi, therefore, the dismissal was valid, -{p. 10, col. 


The circumstance that a person has failed to 
secure his election as director ata general’ meeting 
of the sbare-holders doesnot detract from his eligi- 
bility to be co-opted by the directors for the limited 
period for which the power to do-opt exists, |p. 9, col. 
9 


“Where -the plaintifis, certain elected directors of a 


company are being excluded from participation “in 
the management ofthe affairs of the company by 
the defendants claiming to be directors, there is a 
continuing invasion of the rights of the elected 
directors and itis fitting thatin such a case the 
court should grant a temporary injunction restrain- 
ing the defendants from interfering with the dis- 
charge by the plaintiffs cf their duties and withthe 
ree by them oftheir powers as, directors. [p. 
ll, col. 2. 
-Per Bennet, J.—Regulation 83, Table A, Sch. I,’ 
Oompanies Act, contemplates a change being made 
in the original number of directors, and that change 
to be made bya general mesting and not by a. 
special resolution’ Navnitial Chabildas v. Scindia 
Steam aa Co, Ltd. (l), distinguished. [p. 
12, col 1. - 
First Civil Appeal from an order of the 


Additional District Judge, Cawnpore, dated 
the 7th November, 1932. 

Messrs. B. L. Banerji, M. N. Raina and 
Govind Das, for the Appellants. 


Messrs, Bhagwati Shankar, S. N. Seth,’ 
Krishna Murari Lal and Nanak Chand, for: 


the Respondents. 


Niamatullah, J.—This is an appeal 
from, an order af-temporary injunction 
passed by the learned Additional District 
Judge, Cawnpore, in a pending suit brought 
by the plaintiffs-respondents for certain-re- 
liefs to be presently mentioned. : 

The suit was instituted by eight plaintiffs 


for themselves and for plaintiff No. 9a - 
limited: liability company styled as Ram- ' 


chand-Gursahaimal Cotton Mills Co., Ltd., 
registered under the Indian Companies Act, 


of which the first eight plaintiffs claim -to - 


be the directors. Eight persons were im- 
pleaded as defendants. B. Panna Lal 
Burman, defendant No. 6, was the general 
manager of the Company; but the plaintiffs 
allege that he was lawfully dismissed in 
July, 1932. Defendants Nos. 1 to 7 claimed 
to bethe directors of the company, a fact 
which is denied by the plaintiffs, according 


of directors therein referred to without inany way . to-whom most ofthe defendants had either ` 


never been appointed directors by any- lat- 


ful authority or had ceased to be such: prior 


to the institution of the suit. The plaintiffs’ 
case, as set forth in the plaint is that the de- 


-fendantghas practically excluded the plaint- - 


-aom mu wama aye 


8. 
iffs from participation ir the management’ 
of the affairs of the. company, the actual 
control of the business being wilh defendant 
No; 8, who is in. collusion with defendants. 
‘Nos. 1t0 7. The reliefs prayed for. in the 
plaint include one for a declaration that 
plaintiffs Nos: 1 to 7 are directors of the- com- 
pany. The position of plaintiff No. 8 as a law- 
iully’appointed director wasnever disputed by 
the. defendants but'the plaintiffs pray fora 
declaration that plaintiff No. 8 is also-the 
chairman of the board of directors... A 
further declaration is sought to the effect 
that. defendants Nos. 1 to 6 are notthe 
directors of the company and the, defendant 
No. 8 is no longer the general manager 
thereof: te i Ee 
. The suit was-instituted on the 18th 
August, 1932. On the 3rd September, 1932, 
the plaintiffs presented an application ask- 
ing for a temporary injunction in somewhat 
indefinite terms. In substance they prayed 
for an injunction directing all the defend- 
antg to refrain from interfering with the 
plaintiffs’ management of the affairs of the 
company, defendant No.8 to refrain from. 
acting as the general manager of the com-. 
pany and Gur Prasad; defendant No. 1, to: 
refrain from acting as the chairman of the 
board of directors a position which he. 
claimed” as against plaintiff No. 8. The 
application was. supported by. an. affidavit,- 
and the partice produced a number of docu-. 
ments which enabled the learned Additional 
District Judge to-arrive at findings. on: cer-. 
tain questiors having an important bearing 
on the plaintiffs’ application for injunction. 

‘That plaintiffs Nos. ]-to 7 are directors 
of-the company is denied by the defendanis. 
If the determination of the question had-- 
depended upor facts seriously controverted, 


it would not have been ‘desirable for the ` 


court to: pre-judge the case; but facts, either 
admitted or-proved by unimpeachable eyi- 
dence, enabled the learned. Judge to deter- 
mine the question. at an early sta&e of the 
case. We were addressed on that question. 
at length- and. reference was made to facts 


admitted or sufficiently proved; ` and we - 


are in a position to safely pronounce an 
opinion on the question already. referred to 
for the purposes of these proceedings. 

If, plaintiffs: Nos.. ] to 7 .are found to be 


the directors of the company but are being ` 


excluded from participation in the manage- 
ment:ofthe affairs of the company by the 
defendants, it is.clearthat there is a-conti- 
huing Invasion of the plaintiffs’ rights, and: 
ihe case is a fit one in which the : court 
should grant a temporary injunction-to Pre- 
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or 


vent what is undoubtedly an injury to the 
plaintiff's rights. lt bas not been ‘argued by 
the Jearned Advocate for: the defendants 
that the court has no power, in the circum- 
stances of the case to grant a temporary 
injunction. ‘Order XXXIX, zr. 2, Civil Pro- 
cedure Code, which is clearly applicable 
gives very wide power’ to the -court to give 
protection against injury to’ the’ plaintiffs 
during the pendency ofthe’suit. - oo 

Under the Articles of Association of the 
company. themaximum number of directors 
should be nine, with a minimum of’ five: 
If, is common: ground” ‘that prior ‘to 29th 
March, 1930, the following seven persons 
were the directors of the company: <` 

E- RIB. Vikramajit Singh, plaintiff No: 


. 2. B. Dwarka. Prasad Singh, defendant 
No. ô. l D TG P 
B. Ram Gopal, defendant No. 7. 
:- B. Parsotam Das, since deceased. - 
L. Ram Kumar, plaintiff No. 6. 
.. B. Behari Lal, defendant No. 5. 
B. Shri Ram Khanna, since resigned. 
Parsotam Das died some time before the 
2%h. Mareh, 1930, so that there were only 
six directors-left, and three more: could be 
appointed, Thiée new directors were elect- 
ed bythe ‘board’ of directors on that date. 
They were Mr. Gur Prasad Kapoor, defend- 
ant No: 1; Mr. Ranjit Singh, plaintiff No. 
2 (who isthe.son of R. B. Vikramajit Singh, 
plaintiff No.8) and Mr: Sri Kishen Khan- 
na. Sometime afterwards, but before the 
next generel meeting of the share-holders, 
Sri Kishen Khanna resigned. On the 21st 
March, 1931 L. Harcharan Das, defendant. 
No. 2 waselected by the board ot directors’ 
in place of Sri Kishén Khanna. The gene 
ral meeting of the share-holders took place 
on the 18th April, 1931, when the appoint-- 
ment. of Gur Prasad, Ranjit. Singh and 
Harcharan Das was brought in for confirma- 
tion. Gur Prasad and Harcharan Das were: 
duly eected by the share-holders, but 
Ranjit Singh was not. It should’ be men- 
tioned at this stage ihat the election of a 
person by directors as a director entitles 
him to hold office till the next gerieral 
meeting, while if he 1s elected at the general : 
meeting of the share-holders, he is entitled to_ 
hold office forthree-years. ’ 
Sri Ram Khanna, who was en old director, - 
resigned sometime before 6th February, ’ 


NID OTHS GO 


1932, on which date the board of directors . 


elected Rameshwar Prasad Singh Bagla 
plaintiff No. 1, and Ranjit Singh, plaint- 
iff. No. 2, to fill the two vacancies which 
existed;-one in consequence of the registra-., 
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tion of Sri Ram Khanna, and the other'in toñ- 
sequence of Ranjit Singh not having. been: 
elected at the general meeting of the share- 
holders. There: was some ‘controversy: a8 
regards the legality of this election, It was 
urged as against Ranjit Singh that he, 
having been rejected by -the-share-holders, 
was not eligible for re-election by the direc- 
tors. Nothing definite- was urged as against 
Rameshwar Prasad Bagla, We do not 
think that any flaw exists in the election.of 
Ranjit Singh by the directors on the 6th 
February, 1932 in view of the provisions pf. 
r. 100: of the Articles of Association. The 
circumstances- that he failed. to secure his 
election at the general meeting merely im- 
plied, that he was not elected fora longer 
term. It did not, in any way, detract from 
the authority of the directors to- co-opt: 
him for the limited time which would ex- 
pire on the date of the next general meet- 
ing. . 
An extraordinary general meeting of the. 
share-holders was convened.on the. 14th 
February, 1932. One of- the resolutions. 
moved at the meeting was that the number. 
of directors be increased-to sixteen, . The. 
resolution was carried, and the plaintiffs- 
Nos. I to 5 were elected directors for a full: 
term of three years. It is not -disputed by’ 
the plaintiffs that this resolution was not a- 
“special resolution” within the meaning of. 
s. 81 of the Indiam Companies Act.’ A spe~’ 
cial resolution to be valid must be confirmed 


at a subsequent mee‘ing. Section 20, Indian: 


Companies: Act; lays down that no alteration 
in the Articles of Association can be made 
except ın pursuance of a -special resolution. 
The learned Advocate for the appellants 


‘contended that, in so far as- the increase. im. 
the number of directors involved an. altera-: 
tion of Art. 98 of the Articles of Association, . 
it should have been sanctioned: by a special.. 
resolution and that, in the absence of such a- 


resolution, the number of directors could. not 
be increased. Article 93-isavorded as fol- 
lows: — l KANE Mb: 
"Until osherwise determined by.a general meeting 
the number of directors shall not be less, than five 
nor more than nine.” ae Dah. 


Having carefully considered the argument 
addressed touson behalf of the appellants, 
I think that merely increasing the number 


of directors does not involve any. alteration - 


in Art. 98, which itself gives latitude to the 
share-holders in that respect. -.The words 
“Until otherwise determined by a general 
meeting” clearly -imply that ‘it was open to 
the share-holders to alter the number of 
directors mentioned in Art, 98.. If the share- 


which “the 
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holders’ do alter it’ their. action is in pursus 


ance of Art: 93 and not otherwise: -If the 
contention put forward on ‘behalf of thé 
appellants bê accepted, the article will have 
td Be read as.if the aforesaid words were fiot 
part of it. No clear authority was: quoted 
i support of thé view urged on one side or 
the other. : The cases that were referred to 
in course of the argument are those in 
question did not direetly 
arise and no opinion was définitely express» 
ad. ‘It is, therefore, unnécéssary to examiné 
them in this corinection: In my opinion the 
right coiistruction’ of the article is, as al- 
ready indicated, that it is open to the share- 
holders to vary the number of directors 
therein referred to without in any way 
necessitating an alteration in: the article 
itself. In the view of the case I have taken 
it must be held thet plaintiffs Nos. 1.and 2, 
who had been. previously elected. by: the 
directors at their meeting of the 6th Feb- 
ruary, 1932, and plaintiffs Nos. 3 to.-5 were; 
validly elected for the normal term at the 
general meeting of share-holders held on 
14th February, 1932. The learned Addi- 
tional District Judge has taken a different: 
view on this part of the: case,. but the above: 
conclusion affords ai additional ground ih 
support of his order, ex, i iz 

Another crucial point in the case relates: 
to what transpired onthe 25th June, 1932,: 
end the 22nd. April 1932. At a meeting of: 
directors, held on the former date, it,was: 
resolved that R. B. Vikramajit Singh, plaint-: 
iff No. 8,be authorised by a power-of-attor- 
ney to'be executed by two of the directors 
named in the resolution, “to appoint. at 
his discretion, remove, or. suspend . agents, 
secretaries,. managers, officers, clerks and 
servants ofthe company.” Such. power-of- 
attorney was, in fact, executed, and Mr.: 
Vikramajit Singh passed an order dismiss- 
ing B.Pepne Lal Burman, defendant No.8, 
who was the general manager. On the 22nd. 
July, 1932, the directors themselves passed: 
a resolution terminating the services of: B. 
Panna ual Burman. as general. manager.: 
The plaintiffs’ case is that. defendant No. 8: 
ceased to be the general manager on the: 
order of dismissal passed by Mr. Vikramajit 
Singh‘and, at any rate, on the 22nd July: 
1932, when the diréctors.resolved to. that, 
effect. As regards the resolution of the direc- 
tors passed on the 22nd: July, 1932; dismiss- 
ing defendant No. 8, it is painted out. by 
the defendants that. no notice . of the meet- 


ing was given tosome.of the directors, parti-. . 


cularly defendants Nos. 1 and 2. It isnot, 
necessary to consider the legality or otherwise 
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of the diectors’ resolution of 22nd July, 
1932,-in reference to defendant No. 8, as 
. their resolution of 25th June, 1932, authoris- 
ing twoof their numbers to execute a power- 
of-attorney in favour of R. B. .Vikramayjit 
Singh, authorising him to dismiss. servants 
of the company coupled with that happened 
in pursuance thereof is enough to make out 
the plaintiffs’ case as against defendant 
No. 8. Ib. cannot be disputed that the board 
of directors had power to terminate the 
services of any of the company’s servants. 
-It is equally undeniable that they could 
delegate their power-’in this respect to 
one of themselves acting as their agent. 
There is no flaw in the argument addressed 
to us on. behalf of the plaintiffs, namely, 
that the two directors who executed a power- 
of-attorney, had the power to do so and 
that R. B. Vikramajit Singh became vested 
with the authority which was conferred on 
him by the power-of-attorney. This being 
so, hisorderterminating the services of de- 
fendant No. 8 as general manager is unques- 
tionable, and defendant No.8 ceased in 
law to be the general manager of the com- 
pany from the date of that order. It is, of 
- course, true that some : other persons, 


who were either directors or claimed to he 


such, took a different view and continued 
to recognise defendant No. 8 as the general 
manager, who has had the control of the 
affairs of the company up to date. We 
are, however, concerned, with the legal as- 
pect of the matter, and as already indicat- 
ed. defendant No. 8 was lawfully dismissed 
by the order of R. B. Vikramajit Singh. 
The 16th of July, 1932, is another event- 
ful date. A general meeting of share-holders 
took place on that date. A meeting of direc- 
tors had also been fixed for that date to 
be held at 2pP.m. at the .registered office of 
the company. Defendants Nos. 1 and 2 issued 
a notice calling another meeting of the 
directors to be held at 1-45 P. m. at the 
residence of L. Gur Prasad Kapoor, defen- 
dant No. 1. It is in evidence that the 
meeting which was to beheld at the regis- 
tered office of the company had been decided 
on several days before the 16th July, 1932, 


and due notice thereof had been given to: 


all the directors. Of the other meeting, con- 
vened by the defendants’ party, very short 
notice was given to some directors and none 
to those who had been elected on the 14th 
February 1932. 
did not recognise them as lawfully elected 
directors, as they have now been found to be. 
The meeting cannot, therefore be consi- 


. dered to-be-that of:the directors. of the.com-- 
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pany and .any resolutions passed at such 
meeting cannot be deemed to be valid. T'he 
question assumed importance because at 
the meeting of the directors held at the Re- 
gistered Office of the company defendant 
No.1, L. Gur Prasad Kapoor, defendant 
No. 5, B. Behari Lal, and defendant No. 6, 
B. Dwarka Prasad, were declared to, have 
retired according to the rule of retirement 
by rotation. At the meeting held at the 
residence of defendant No. 1, Gur Prasad 
Kapoor, defendant No. 1 was elected chair- 
mgn of the Board of directors while at the 
other meeting R. B. Vikramajit Singh was . 
elected chairman of the board of directors. 
One ofthe important, questions raised in 
the case iswhether R. B. Vikramajit Singh 
is the chairman. Reference has alredy been 
made to the fact that Mr. Gur Prasad Kapoor 
and L. Harcharan Das, who called the 
meeting of directors held at the residence 
of the former, did not send notices to plaint- 
iffs Nos. 1 to 5, who in my view had been duly 
elected on 14th February, 1932, and as aleady 
held, no reslution passed at that meeting 
can beregarded as valid and binding. In 
this view, Gur Prasad Kapoor, defendant 
No. 1, cannot be considered to have been 
duly elected as chairman. As regards the 
meeting held at the registered office of the 
company, no flaw has been suggested. The 
meeting had been duly called. . There was 
a quorum, and the directors had the power 
to elect one of their number as the chair- 
man. In these circumstances, R. B. Vik- 
ramajit Singh, plaintiff No. 8, should be 
considered to have been duly elected as the 
chairman of the hoard of directors. — 

On the same’day (16th July, 1932), a gener- 
al meeting of share-holders was held at 
which L. Behari Lal, defendant No. 5, 
Dwarka Prasad, defendant No. 6, and Gur 
Prasad Kapoor, defendant No. 1, were declar- 
edto haveretiredin accordance with rules, 
as had been at the meeting of the directors. 
The question whether these persons were 1n 
fact due to retire, as was declared at the 
meetings of directors and share-holders held 
on 16th July 1932, is highly controversial, 
and it is not desirable to express a definite 
opinion on it. That question will have to be 
decided after the entire evidence, oral and. 
documentary, has been examined by the 
lower Court. 

L. Kamlapat and L. Balmakund Burman, 
defendants Nos. 3 and 4, claim to be the 
directors by virtue of a resolution passed 
at themeeting of directors held at the resi- 
dence of L. Gur Prasad Kapoor, defendant 
No. 1,.on the 16th July, . 1932, theregularity ., 
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‘of which “has been’ already considered in 
-relation to the appointment of L. Gur Prasad 
as chairman of the board ‘of directors. -For 
the samereasons, defendants Nos. 3 and 4 
‘cannot be considered to have been duly elect- 
ed directors of the company. 

The learned Advocate for. the appellants 
impugned the elections held on the 6th and 
14th February, 1932, also on the ground 
ihat the proceedings on those dates had not 
been taken in good faith to further the in- 
terest of the company but had been designed 
merely to give a clear majority to the party 
of R. B. Vikramajit Singh. His contention 
was that any proceedings, not taken in good 
faith for advancing the interests of the com- 
pany, is invalid in law. The propositions 


involved in this contention are of facts and - 


law. ‘It is not possible to examine them at 
‘this stage and to .pronounce a definite 
opinion as to whether or not the proceed- 
ings on 6th and 14th February, 1932° had 
-heen taken bona fide, and whether, as the 
law stands, they were illegal, even though 
they were not characterised by any error of 
procedure. This is a question which will have 
to bedecided by trial Court, if it is persist- 
ed in. Similarly, it cannot be held at 


‘this stage that L. Kishan Lal, plaintiff - 


No. 7, who claims to be the director under 
a resolution passed at the meeting of 
22nd July, 1932, was validly elected on 
that date, as the legality of that meeting 
is in issue and cannot :be satisfactorily 
examined in the summary proceed- 
ings. 

The result is that the plaintiffs - Nos. 1 
to 6 and 8 and defendants Nos. 2 and 7 
may subject to what the court may 
eventually decide and for the purposes of 
these proceedings be accepted as directors. 
Defendants Nos. 3 and 4 cannot be accepted 
as such. The position of defendants 
Nos. 1, 5 and 6 is problematical and is 
‘left to bè decided after trial of the case. 
The plaintiffs Nos. l to 6 and 8 are 
entitled to discharge their duties as 
directors of the company and the defend- 
ants have no right to do anything which 
may amount ta an infringement of their 
right. I have also found that B. Panna 
Lal Burman, defendant No. 8, ceased to 
be the general manager some time in 
June, 1932. The suit, which is pending 
before the learned Additional District Judge, 
may have protracted trial; and in the 
meantime, unless-a temporary injunction 
18 eranted, the plaintiffs, will 
not be ,allowed by the defendants to 
participate in the management. of the 
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affairs of the company. In my opinion ‘a 


case has ‘been made out for-the exercise 


by the court of its powers under O. XXXIX, 
r. 2, Civil Procedure Code. ooa 
The terms in which the injunction has 
been prayed- for by the plaintifis are 
somewhat vague and indefinite. The 
learned Judge has granted an injunction 
in terms of the application. I think he 


. meant to pass the same order substantially 


as I think should be passed. In my 
opinion the injunction should bein precise 
terms. Accordingly I direct the defendants 
to refrain from interfering. with the dis- 
charge by the plaintiffs: Nos. 1 to 6 and & 


‘of their duties, and with the exercise by 


them of their powers, as directors of the 
Ramchand Gursahaimal Cotton Mills Co. 
Ltd. I direct B. Panna Lal. Burman, 
defendant No. 8, to refrain from perform- 
ing the functions ofthe general manager. 
I further direct the defendants to refrain 
from interfering with R. B. Vikramajit 
Singh, plaintiff No. 8, in performing the 
functions of the chairman. of the board 
of directors. B. Gur Prasad, defendant 
No. 1, is directed to refrain from acting 
as chairman of the board of directors, 
Subject to the directions set out above, 
I. confirm the order appealed from and 
dismiss this appeal with costs. - ee 
Bennet, J.—I agree with the judgment 
of my learned brothér and desire to add 
few words on the argument ofthe appel- 
lants on Art. 98 of the Articles of Asso¢cia- 
tion. The appellants correctly pointed out 
that, under s. 20 of the Indian Companies 
Act, any alteration or addition to the 
Articles of Asscciation must.be by a special 
resolution. Thechief points about aspecial 
resolution are that, under s. 81 of |the 
Indian Companies Act, a special resolution 
must be passed by a majority of notiless 
than tkree-fourths of the members entitled 
to vote at a general meeting, and |the 
special resolution must be confirmed by a 
majority of the members entitled to vote 
at a subsequent general meeting under 
certain conditions of. notice. .The ‘Act 
draws a distinction between the matters 
which are to be dealt with by special 
resolutions and the-ordinary matters. The 
matters which are to be dealt with. by 
special resolutions are these which relate 
to the constitution of the company, that 
is, its Articles of Association. The’ ques- 
tion before -us is whether there was any 
alteration or addition to Art. 98 by ithe 
resolution passed at the general meeting. 
of 14th February, 1932. The article states 
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that, until otherwise determined by a 
-general meeting, the number. of. directors 
‘Shall not be. less than five, nor more than 
‘fine, The resolution altered the maximum 
-from 9 to 16. The argument. for the appel- 
lants is that, by this alteration, the article 
has been altered. No direct authority was 
shown- for this proposition. There.are the 
following reasons to consider that the 


raising of themaximum is not an alteration. 


-oË the article :— a l 

Firstly, the increase in the number of 
directors is not a matter which the Act 
lays. down in. any part as requiring a 
special resolution. On the contrary, we find 
in Sch. I, table A, Regulation 83, the follow- 
ing provision :— l 

“The company may from time to time in: general 
meetings increase or reduce the number of direc- 
tors....... seeder N - NG 
‘The lower Court took a peculiar view that 
this table A was no part of the Act; but 
in s. 17, subss. 2; itis stated that’ Articles 
of Association-may adopt all or any of the 
regulations contained. in table A in the 
First Schedule. I consider that there is an 
analogy between this Regulation 83 of table 
A and the Art. 98 in question. It is true 
that Regulation 83 does not lay down the 
number of directors; but there is a provi- 
sion in regulation 68, that the number of 
directors shal]: be’ determined in writing 
‘by a majority of the subscribers of the 
memorandum of association. Regulation 
-83, therefore, contemplates: a change being 
‘made in the original number of directors; 
and that change,’ to be made’ by a 
general: meeting and not -by a special 
resolution, | <o 3 


_ Another authority against the appellants 
is Palmer's Company.Precedents, 13th 
Edition, 1927, part I, page 698, where there 
is a specimen of. one of the Articles of 
Association exactly similar to Art. 98. This 
specimen bays, “until otherwise determined 
by a general meeting, the number of 
directors shall not be less than” three 
or more than seven.” This article 
gives, the English practice, and apparently 
under this article the number of directors 
is altered bya general meeting, as a note 
given by Palmer states that there is only 
a doubt in the absence of the first seven. 
words as- to whether a.special resalution 
is necessary. Palmer, therefore, considers 
that, when these first seven words were 
present, theré was: no doubt that a general 


` meeting could make the alteration requir- 


ed, 
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Lastly, in regard to the ruling quoted 
by. the. lower Court; Navnitlal Chabildas v.. 
Scindia Steam Navigation, Co., Ltd., ‘(1), 
that ruling has been -reported more fully in 
29 Bombay Law Repor er r;. {362 In the Law 
Reporter the terms of the article in ques- 
tion are given, and we find that the words 
“unless otherwise determined by a general 
meeting’: do not appear in the article 
which was the subject-matter of that case. 
.That case, therefore, is no authority for the 
qase before us. 

“For these reasons I consider that’ the 
number of directors was validly altered by- - 
the resolution of the general meeting of 14th . 
February, 1932. l l l 

By the Court.— We grant an injunction `` 
to.the plaintiffs directing the defendants 
to refrain from interfering with the -dis- 
charge by the plaintiffs Nos. | to 6 and 8- 
-of their duties and with the exercise by 
them of their powers, as directors of the 
Ramchand Gursahaimal Cotton Mills Co. 
Ltd., and directing ‘B. Panna Lal Burman, 
defendant No. 8, to refrain from perform- 
ing’ the function of the general manager. 
.The defendants are ‘further directed to 
refrain from interfering with R. B. 
Viktamajit Singh, plaintiff No. 8, in 
performing the functions of the chairman 
‘of the board of directors. B. Gur Prasad, 
defendant No.1], is- directed to refrain from’ 
‘acting as chairman of the board of direc- 
tors. Subject to the directions set out 
.2bove, we confirm the order appealed from 
and dismiss this eppeal with costs. . 

N.-A. Appeal dismissed. 

(1) 105 Ind. Cas. 541; AT R 1927 Bon. €09; £9 
Bom, L R 1362. 7 
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VETSUS ' 
GIAN CHAND AND ANOTHER - JUDGMENT- 
DEBTORS - RESPONDENTS. 
_ Court Fees Act (VII of 1870), Sch. II, Art. 6— 
Security bond for stay of .execution—Ezeċution of 
bond in pursuance of order of court— Bond creating 
only personal obligation—Stamp duty —Stamp Act (II .. 
of 1899). i | Bok 
A security bond executed by a judgment-debtor for 
satisfaction of a decree sought to be stayed, in pursu- . 
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anceofan order of court under the Civil Procedure 


Code and imposing only a personal obligation on the 
surety, falls under Art 6 of Sch. II, Court Fees Act 


„ànd is not chargeable with duty under the Stamp: Act: 


Ghulam Mohammad v. Emperor (1), -followed. Muham- 
mad Ewaz v. Nanch Mian (2), approved. Guranditia 
Mal v. Gurdasmal-Ramchand (1) and Secretary of the 
Board-of Revenue, U. P. Allahabad v. Lalta Bakhsh 
Singh (6), not'approved, In're Reference jrom ‘the 
Munsif. Fourth Court, Habigang (31, referred to. : 
Miscellaneous Second Civil Appeal. from 
an order of the District Judge, ..Lahore, 
dated the 21st March, 1929, affirming that: 
of .the Subordinate. Judge, .Third. .. Class: 
Kasur, dated the 5th May, 1928.. a ot 
- The. case was. referred. to a Division Bench 
by Mr. Justice Dalip.Singh on 8th Janu- 
ary, .1930, by ‘the. following. ... eee Sie 
: Order.—There is. a conflict of .rulings 
of this court Guranditta Mal v. Gurdas- 
mal Ram Chand (1) and Muhammad Ewaz 
v. Naneh. Mian.(2).. There. is also a con- 
flict between the-Calcutta,-High Court 
Inve Reference from the Munsif, Fourth 
Court, Habigang. (3) and Kulwanta v. Maha- 
bir Prasad (4)..Both Counsel agree to a re- 
ference to a Division. Bench on the point. 
I may add Ihave already expressed my: 
view in'a previous note. I refer the. case 
to a.Division Bench. accordingly subject 
tothe orders of the Hon'ble. the . Chief 
Justice. l ie so dies ved 
_ Mr. Jiwan Lal. Kapur, for the Appellants.. 
Messrs. Fakir Chand, and Chiranjiva Lal, 
for the Respondents. l ie ee a 
| Bhide, J.— The material facts for the 
purpose of. this .. second, . appeal . - are, 
asfollows:— |. | Bd aad 
. The execution of a decree was ordered to, 
be stayed by the Appellate Court. subject: 
to the judgment-debtor furnishing security 


for satisfaction of such decree as may be. 


passed onappeal. The security was accord-. 
ingly furnished by the respondent Khairati 
Ram. After the decision of the appeal,. 
the -decree-holder took ‘out execution pro- 
ceedings against Khairati Ram, upon which 


the latter pleaded that the security bond- 
though duly stamped- under Art. 6, Sch. IT: 


of the Court Fees Act was -invalid as it, 
had not been stamped as required: by the. 


Indian Stamp Act. This plea has been: 


upheld by the courts below and. the 
respondent has been held’to be not liable. 


From this decision the decree-holder has: 


preferred: this second appeal. . 
34 
J 40; 30 PLRI3I 


(3) 89 Ind. Gas, 289:'53 0 101; 29 O W N 851; 42 O. L, 


J 5; ATR1925 Gal 906 (F. B.) 
(4) 11 A 16 (F B.). 
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(1) 91 Ind. Oas. 772; A I R 1925 Lah 552;7.Lah L J. 
(2) 117 Ind. Oas. 226; A IR 1929 Lah 205; 11 Lah L- 
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The decision’ of the court below’ has been 
based on a-ruling of -this court reported 
as Guranditta Mal.v. Gurdasmal Ramchand 
(1). This ruling isin conflict with another 
later : ruling -of this court reported ag 
Muhammad Ewaz v. Naneh Mian (2), and 
owing .to:this conflict of decisions, ‘this 
case has. been referred to ‘a Division 
Bench. l = 
- The facts of the case reported as Muhammad 
Ewaz v. Naneh Mian (2) were on all fours 
with the present case. In that case. the 
whole question has been fully. discussed 
and following the view taken by a Full 
Bench of the Calcutta High Court in 
In re Reference from the Munsif, Fourth 
Court, Habigang (8) it was held that a 
security bond like the one in question in 
the present case, executed in ` pursuance 


of an order of a court under the Code of - 


Civil Procedure, must bear e (Court-fee 
stamp ‘as required by Art. 6 of Sch. IT of 


chargeable under the Indian Stamp Act 
also, if it is of the kind described in Arts: 
6, 40 or 57 of the First Schedule of that 
Act, but that it will not.be so chargeable! 
if it falls under the residuary Art. 15 of 
that Schedule. This ruling was very 
recently approved, so far as the point now 
before us is concerned, by a Special Bench 
of this court in Ghulan Mohammad vi 
Emperor (5), in which a similar question 


arose. The question before the ‘Special _ 


Bench was whether a -surety “bond -given 
in pursuance of an order under s. 55 (4) 
of the ‘Code of Civil Procedure, in which 
the surety incurs only a personal obligation’ 
falls: under Art.6 of the Second Schedule 
of the Court.Fees ‘Act, or whether it ig 


chargeable with duty- under the. Indian : 


Stamp Act also. It was held. that, -such 
a ‘bond. was not. chargeable under. the- latter 
Act. The ‘bond in the present case is of 
a similar kind, having been..given in-pursu- 
ance ofan order of the court under..the’ 
Code. of .Civil Procedure and imposing only. 
a personal obligation onthe surety; Hence: 
the decision of the Special Bench ‘would 
govern the present case also, In view of: 
the decision. of the. Special -Bench ‘it seems: 
unnecessary to discuss the matter further! 
_ The learned Counsel .for the. respondent: 


has urged that. a Full Bench. of the Chief’ 


Court at Lucknow has taken a. different, 
view in Secretary of the Board of Revenue U: 


P., Allahabad v. Lalta Bakhsh Singh 132 Ind. - 


_ (5) 141 Ind. Cas, 301; AI R 1933 Lah 89; Ind. Rul 
(1933) Lah 127; 34 P L R 132, ; | 


| 
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Act and that it will be . 
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Cas. 229 (6)-but the decision of Special Bench 
of this court is binding on us and I see no 
adequate ground. for. a fresh reference 10 
a Full “Bench: In view of the decision 
of the Special Bench, the orders of the 
courts below must be Set aside and the 
case remanded for decision on merits. I 
would order accordingly, costs will follow 
final decision. 

Addison, J.—I agree tothe order pro- 
posed, 

N. ; Order accordingly. 


r 


(6) 132 Ind. Cas. 225; A I R1931 Oudh 99; 8 O W N 
116; Ind. Rul. DAN Ouah 241 T B.) 
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CALCUTTA HIGH COURT. 
SPECIAL BENCH. 
Death Reference No. 11 of 1931 


i and 
. Criminal Appeals Nos. 664 and 692 
of 1931. 
November 30, 1931. 
. RANKIN, C.J., C. C. QHOSe.AND - 

9. K. GHOSE, JJ. 
MADHUSINGH KAIHARTA AND OTHERS 
—ÅCOUSED —ÅPPELLANTS 
' VETSUS 
TMPEROR— OPPOSITE Party. 

Penal Code (Act XLV of 1860., ss. 802, 396, 892— 
Charge under s 396—No proof that five or more took 
part—Splititng- up of charge into charges under ss. 802 
and 899—Legality. 

Where’ on a charge under s.396, Penal Code, the 
jury find that the persons who had taken part in the 
offence are not shown to be five or more in number, 
the charge under s. 396 cannot-he split up and treat- 


. ed asa charge; under s. 302 together with a charge 


under s. 392., 

A. charge -under s.- 302 is not a minor charge to -a 
charge under s. 396: 

Mr. Manindra Nath Banerj "44, for the Ap- 
pellants. 

. Mr. Anil Chandra Roy Choudhury, for the 
Crown. : 

Rankin, C.: J.—In this case we have be- 
fore us a reference under s. 374, Criminal 
Procedure Code, in respect of the accused 
man Madhusing who has been sentenced.to 
death. We have also an appeal on the part 
of Madhusingh’ and we have further an 
appeal on the part of Powali the co-accused, 
who was also convicted under s. 302, Indian 


‘ Penal Code, but was sentenced to transpor- 


tation for life. Both the accused. were ‘also’ 
convicted under s.. 392, Indian Penal: Code,- 
of robbery, but no separate sentence was 
passed by the learned Judge upon this 


charge. It appears that there’ were five ac - 
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cused persons and the prosecution case was: 
that six persons had really been concerned. 
in murdering a Marwari Shroff, Badrinara- 
yan Agarwalla, and his servant Lin Lalung. 
The prosecution case was that . Badri was 
going with his servant with certain sum- 
of rupees and small change to a Tea Estate 
called Kulikuchi and that, “having crossed the 
Kapili river ferry and having come to.a little 
streamlet called Sahoridang, Badrinarayan . 
and his servant were fallen upon by the ac- 


Nased and were killed. They appearto have, 


been cut to.death with long handled instru-. 
ments of the character of a dao. The pro- 
secution case was that the accused persons. 
had met onthe day .beforethe occurrence 
and ata time previous to that to . arrange 
this murder for the purposeof robbery. The. 
prosecution case also was that more than 
five persons were taking part in the transac- 
tion.. In the end, there being very little 
evidence . except the confession of Powali 
which was evidence against him, the Jury 
cameto a clear finding, first of all that 


“the evidence of conspiracy on the previous 


occasions was insufficient and they acquitt- 
ed all of the accused persons on the charge 
of conspiracy. In the second place they 
found that it was not made out that so many 


‘as five persons had taken part in the occur- 


. 395, 
inapplic- 


rence at all, the result being that s. 
Indian Penal Code, was entirely 


"able to the case. 


The learned Judge had told that, if the 
Jury found that the persons taking ` part’ 
were not’ shownto befive in number, they- 
could then split up the charge under s; 396 
and treat it as acharge under s. 302 to~ 
gether with a charge under s. 392, 
Indian \Penal Code, that is to say, treat it 
as a substantive charge of murder plus a 
substantive charge of robbery; -and the Jury 
in bringing in their verdict against two ap- 
pellants before us have acted upon that: 
direction. The result is that, although these 
persons have all been acquitted on the con~- 
spiracy charge and in addition tothat were 
only indicted for what I may call construc: 
tive murder under-s. 396, and although the’ 
conditions on which the applicability of that- 
section depends have not been madeout, ’ 
pedple have been convicted of 
murder without ever being properly 
charged. The matter is said to-have been. 
made better— although I think it has been 
made worse—by reason of the muddled form 
under which the charge under s. 396 was. 
drafted in the Sessions » Court. It appears 
to have heen drafted by somebody who really 
ought to.obtain some further instruction ig 


- 


~ 


+ 


gg 


drafting because he charged all the accused 
that they committed dacoity by robbing Lin 
Lalung and that, inthe commission .of such 
dacoity,. Powali murdered Badrinarayan 
and Mudhusing murdered Lin Lalung. Then 
it is said that in that way they all com- 
mitted an offence under s. 396. As the 
charge contains the statements that Powali 
-murdered Badrinarayan and Madhusingh 
murdered Lin Lalung. it is said that this 
charge may be regarded by us as though it 
contained within itself a charge under s. 304. 
If ıt did, presumably Powali was only chatg- 
ed with murdering Badrinarayan and pre- 
sumably Madhusingh was charged with only 
-murdering Lin Lalung. As a matter of fact, 
though the evidence is not consistent upon 
this matter, it would appear that the main 
bulk of the prosecution case was to show 
that, Powalı murdered the servant .and 
Madhusingh murdered the master. We do 
not know what the Jury thought about 
that matter. We do not know. who murder- 
ed whom according to the view taken by 
the Jury. ‘The confession of Powali is an 
important matter . to consider and this 
matter has not been dealt with in a way 
which can possibly besupported. It is quite 
clear that the charge under s. 3802 is not 
a minor charge to the charge unders. 396, 
The charge- under s. 996 is a charge under 
which a person who has not committed 
murder is liable to be held to commit 
murder because he is a member of a gang 


of dacoits in the course of which scmebody ` 


else committed murder. That being so the 
. condition of this record is quite out of order 
and thesetwo accused persons must. be re- 
manded for re-trial. 

The appeals must be allowed, the con- 
victions and the sentences on these two 
accused must be sei aside and their cases 
must be remanded for retrial. It is 
necessary to say that the case about the 
antecedent conspiracy under s. 120-B, Indian 
Penal Code, should not be re-started against 
these people and the case is not to be re-start- 
ed against them on the focting that there 
were five people taking part. The case 
is to be stated against him upon a sub- 
stantive charge under s: 302and a sub- 


stantive charge under s. 392, Indian Penal - 


Code. 
C. C. Ghose, J.—I agree. 
S. K, Ghose, J.—I agTee, 
As Appeals-allowed, 


MONTAJADDI TV. EMPEROR. 


- was also on the face of the 
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CALCUTTA HIGH COURT.. 
Criminal Revision No. 785 of 1982. 

: March 1, 1933. 
PANCKRIDGE AND PATTERSON, JJ. 
MONTAJADDI Choukidar— ACCUSED 
-— PETITIONER 

versus 
EMPEROR— OPPOSITE Party. 


Criminal Procedure Code (Act V of 1898), s. 195, 
el. (1)(c)—Offence by party to proceeding in civil Court 


“im respect of document given in evidence in such suit 
-—Complaint of civil Court— Necessity of—Penal Code 


(Act XLV of 1860), s. 463—Registration Act (XVI 
of 1908), s. 82—Abetment — Non-specification in 
charge—Failure of justice not occastoned—Convic. 
tion for abetment, if fustifiable. 

Where ap. offence is committed by a partyto a 
proceeding .in a civil suit in respect of a document 
given in evidence in such suit, no Criminal Court 
can take cognisance except on the written complaint 
of the ‘said civil 'Court’under s. 195;cl (1) (c) of the 
Criminal Procedure Code; -and in such a case the 
oa onon under. s. 458; Penal Code, must be set 
aside., . i 

Where it is proved that the accused abetted an- 
other person topersonate him as a third party in 
order to‘get a document registered, and rendered 
himself liable to punishment under s. 82 (d), Regis- 
tration Act but the charge did not specify the 
offence of abetment : 

Held, that as the shortcomings of the charge 
neither misled the accused in any way, nor occasion- 
ed a failure of justice, the non-specification of the 
offence of abetment was not material. 

In a criminal appeal or revision, the High Court 
need not pay much attention to the findings of a 
civil Court when the finding isoneagainst which the 
person affected by it could not appeal he having been 
successiul in the suit on other grounds. 

Mr. Sures Chandra Talukdar, “the 
Petitioners. < 
_ Mr. Khondkar, for the Crown. a 
, dudgment.—The ground on which this 
Rule was obtained is that the alleged offence 
having been committéd by a party to «a 
proceeding in a civil suitin respect ofa 
document given in evidence in such suit, 
no criminal Court can take cognisance 
except on the written complaint of the said 
civil Cotirt under s. 195 cl.(1)(c)-of the 
Criminal Procedure Code. The petitioner 
Montajaddi choukidar was convicted of an 
offence punishable under s. 468 of the 
Indian Penal Code and also with an offence 
punishable under s. 82 ofthe Registration 
Act. It appears that he wasa party to.a 
mortgage-deed which purported to create a 
security in favour of a certain lady . who 
had lent money to the petitioner and his 
brother, a man named Ainaddi, Ainaddi 
document,- a 
party to itand the -property affected by the 


for, 


document was the property jointly owned ` 


by the petitioner and Ainaddi. The lady 


brought ‘a:Givil suit on the document an 
Ainaddi. - took two «defences. .. In . the. first’ 


-— =- m —— a 
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place, he denied execution and stated that 
his. signature on the document was not a 
genuine signature.and he also stated that 
he was a.minor at. the time of the al- 
leged execution. The civil Court found 
that the document was executed by Ainaddi 
and disbelieved his.case on that point but 
held that’ he was, as-he stated, a.. minor 
cat the date: of the execution. Asa result 
‘the suit was dismissed as against Ainaddi 
‘and the plaintiff obtained a, decree which 
only entitled her to enforce her security 
-as against the petitioner's share of .the 
property. No ‘application was made ask- 
ing the civil Court to make a complaint 
against Ainaddi for giving false evidence. 
Subsequently, however, the -pleintiff in 
‘the civil- suit instituted proceedings: in 
the ordinary way against the petitioner, 
-Ainaddi, end:a relation of.theirs named 
Montajaddi Akond., Atnaddi was ecquitted 
but the ‘present ‘pet tioner was convicted 
under s.468 of ‘the Indien Pénel Code 
and s. 82 of the.Registration Act. The 
‘court. had-found that the petitioner end 
Montajaddi Akond went to the Registra- 
‘tion’ Office with a man named Safar Ali 
and that Safar Ah,.with the assislance of 
his compenions, personated Ainaddi and 
induced the Sub-Registrar to register the 
document in respect of which a “suit was 
Subsequently instituted. In.” my opinion 
the conviction of the petitioner. under.s. 468 
.of the--Indian- Penal - Code, - which has 
been affirmed by the learned Sessions Judge, 
cannot stand. As far as'l-can see. there 
-was no evidence at ail that the signature 
“was the actual work of the petitioner and 
in any event, ‘it. appears to me, which is 
also Mr. Talukdar's- contention, -that case 
is one covered bys. 195-cl.. (1) (c).of the 
Oriminal Procedure ‘Code and therefore 
the proceedings were vitiated by the absence 
of a complaint - made by a. “Court... I 
‘therefore, think .that the conviction. under 
s. 468 of the ‘Indian pen Code should 
be set aside. - 

These considerations ‘do not, . ‘however, 
apply to the petitioner's conviction under 
5. 82 ‘of the Registration Act. If:the find- 
ing of the trial Court. and’ the lower Ap- 
pellate Court is correct- then. - Safar Ali 
personatėd Ainaddi and in such character 
presented -the document. for -registration. 
‘He therefore committed an offence puni- 
shable. under: s. 82 (e) of. the Registration 
- Act. ‘Further the findings of. -the _. lower 
“ Courts make it clear that. the petitioner 


——~assisted’ Safar Ali in personating him as 


nee He therefore abetted Safar Ali’s 


. MONTATADDI v. “EMPEROR. © 


IN 16 

-offence under s. 82-(c) of the, Registration 
-Act and thereby rendered himself liable to 
. punishment under s..82 (d). The only diffi- 
-culty that I. feel with regard to the charge 
. under the Registration Act is that it is 
-not very happily worded because it does 
not specify the. offence of abetment. How- 
-ever although the. charge is defective I 
.do not think that its shortcoming. r mis- 


-led the. petitioner-in any .way. .or have . 


wa a failure of justice. Mr. Taluk- 
. has. urged upon us that a criminal 


‘Su vt is precluded from coming to a find-: 


-ing different from that of a civil.. Court 
“and he argued thot . the question of the 


. genuine nature o. the document ‘is conclud- ° 
ed by the findings ofthe civil Court in 
the suit brought upon the document when . 


‘it Aves. found that Ainaddi was the execut- 


ant. .I agree. that in cases falling with- ` 


dn .$.193 ofthe Criminal. Procediire. ‘Code 


-where the complaint. cf a court is necessary, - 


-difficulties of the nature indicated may 
arise. I do not think .we are bound to.pay 
much. attention. to the findings of- the 


-Munsiff's Court specially when: the “finding ` 


‘is -One. against which the pe son. affecte 

by. it could. not appeal, because: he: was 
successful in the suit on other grounds. 
.The..Rule has nol been .issued on ‘the 
‘ground that the sentence is excesssive and 
seeing that. under s. 82 the sentence of 7 
years’) rigorous. imprisonment, is permis: 
-sible . we ‘do not. consider .a-sentence of- six 
‘months’ rigorous. imprisonment is, by. vany 
‚means excessive... ae 


The result _is.that the. conyiction’. aud: 


-sentences under s. 82 of: the: Registration 
Actis upheld. The petitioner, if on bail; 
-will -surréender to his bail-bond anid.serve 
out the. remainder. 

N.. - -Conviction and o ‘upheld. 
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Appeal. No. 267 of of 1932. 
March 10,1933. 0 0 aj 
_Nryoar AND ‘STAPLES, A.J, Cs, || 
Mrs. M. F. REGO—Accusep-—APPLICANT, 

“ee ts . "7" versus | et, oe 
EMPEROR; Opposite PARTH. | .. 
-ss. - 114, 201, 802 
802.read with.s." Ilh, 


‘Laying false trail after’! murder—False ‘informatio 


-framed—-Enidence- Act; (I of; 1872), 


88. S; If, 32 d= Conspiracy to commit-murder—State- 
v3 e le 4 


ra ws 11104 a op ogak a ive, 
or to ‘murder, admissibility’ of— 


‘Police — 


whether 


to 
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nal ‘ Procedure 
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“Sentence that can be 


ad the offence himself “Alfhottgh’such- a: person-may 


in the crime 


the charge is framed interms of.s. 302, Penal Dee, 
e 


pire 


and‘corntinuity “of ‘action’ ‘The essential ‘ tests fare 
continuity of action snd unity of-purpose. If the act 
ig “dotie in pursuance.of.& particular end. in view and 
as accessory, tö what preceded it the two acts musb be 
regarded as forming parts of the sanie transaction. 
Empe7or v. Hari Raot (3), Cheragudi -Venkatadrt’ ~v. 
mperor (4) and Mallayya-v. Empéror (5); referred. to. 
[5 Wi dol T 
Where according’ to the prosecution two. persons 


actual false information suggestive. of 
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charge framed in that behalf. Begu v, Emperor (6)s 
relied on, pibid] 7 'D '- +” f 
' The transaction resulting in déath which 18 
contemplated in s.. 32 (1),:-Evidence Act, cannot mean 
any fact or series of facts. which have no direct 
relation to death; It-cannot include the conspiracy 
to commit murder which as defined in s. 120 (a).is only 
an agreement between two or more persons for’ the 
commission of any, offence. [p- 21, col. 2; p..22,.col L] 
` ‘Ins. 32 the fact of death is the fes geste, the main 
fact, and only-those circumstances, which: -constitute 
or accompany this main fact can- be regarded .as 
forming part of the transaction. These incidents, 
‘therefore, must be intimately connected with.the 
immediate cause of death, viz. the injury “Which 
results in death, and such -facts as “are: within-the 
knowledge of the.injured person intimately. and 
-immédiately connected with the injury, are -primarily 
contemplated. in the section. . Consequently, state; 
ments made by the deceased “some days prior to the 
“event which resulted in death -are excluded by. 32 
(1). So ‘also ‘statements made by the deceased: some 
days prior to the murder, which prove the motive; of 
‘the offenders to murder him are -inadmissible , under 
8. 32 (1); Evidence Act. Autar Singh v. Emperor (7), 
Emperor “vi Edula Venkata -Subba --Reddi (8), 
‘followed. .-Shivabhaiv. Emperor (9) and Chunilal w. 
Emperor (10), distinguished. [p..22;col. 1.] -- 
Under s. 8, Evidence Act, unless the statements 
are the essential complemenits of acts done or refused 
to be done, so that the act’ itself or ‘the omission ~- to 
act-acquires-a special significance as a ground for 
interference with respect to the issues in the case, they 
could not.-be -admitted. What is relevant is the 
‘particular act upon the statement and the ` statement 
and the act must be so blended together astoform a 
part of a thing observed:by the witnesses~and. sought 
to be proved {p. 23, col. 1.] .. os we 
_ Explaination 1 tos, 14, Evidence Act, requires that a 
fact relevant as showing the “éxisterice ófa relevant 
‘state of mind-‘must’ show that the state ‘of mind 
exists not generally, but in referenée,to the particular 
matter in question. Unless there is anything which 
indicates. an,intention to commit a particular, crime 
“which is the subject of investigation, statements 
made by the accused prior to the crime: brought-in as 
facts showing the state of mind of the accused, ` are 
not relevant. Fp.: 24; col. 2.).. . E Na 
Where ina criminal trial the defence alleged, that, 
' certain statements made by certain witnesses “before 
“the Judge were not mentioned to the - ‘Police, - the 
.defance has a right to -cross-examine-.the witnesses 
asto such statements and seeks their explanation. 
Behari Mahton v. Emperor (19), relied on, [p 25, col. 


1). l po a : 
-The statements contemplated in s. 162, Criminal 
-Proceduré Code, refer to stdtements ‘other than. those 
made, by the accused. In:re Syamo Maha Patro 41l), 
doubted. [p. -24, col. L Pe ee wes 
_ Wheré the aécused is kept under detention soon 
after-he makes ‘the report, he is’ for’ all’ ‘practical 
_purposés in the.custody’of the: Police :.although’:not 
formally arrested. In such.‘a case s. , 162, Orimingl 
Procedure Code, does not come into operation. to 
~ exéludé tho stateménts made by him in thé course * of 
“the Police investigation. -Maung Lau v.'Emperor (189), 
- réferredto. [ibid.]-2 4 7 32i oa a Jea Le 
Although there is still some privilege as regards 


` the courts. by which .e, European-British subject can 


be triéd, theré is practically no privilege with régard 
to sentence and-under s.‘34-A, Oriminal- Procedure 


- Code, as amended by Act XXVIII of 1423, a Court. of 


Session can pass a sentence of death, penal servitude 


-af e t ri 


or imprisonment. with or,without fine. 6rof fine upon 
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A foreigner who is nota Eurépéen British ,, subject 


-:Is not entitled to any privileges. in the- matter of 
.trial-or ofsentence. [p. 28, col. 1.] 


Criminal Appeal- against the decision: ‘of 
' the Sessions Judge, Jubbulpore, dated: the 
19th December, 1932. 

Messrs. P. C. Datta, W. C. Datta, T. J. 
Kedar, W. R. Puranik, (with them Mr. J. N. 
Sinha), for the Applicant. a a 

Mr. Vivian Bose, Government Advocate, 
for the Crown. | | 

' Niyogi, A. J.C.—Mrs. Rego and Driver 
Scrowston were committed to the Court of 
‘the Sessions Judge of Jubbulpore on charg- 
es of. -abetment of the murder of Mr. Rego, 
the husband of Mrs. Rego, and of murder- 
' Ing: him respectively. The learned Sessions 
Judge amended the charge against Mrs. 
‘Rego in the first imstance converting the 
- ‘abetment into that of actual commission of 
‘murder and by the addition of another 
charge in the alternative, namely, - giving 
false information’ that there had been a 
‘burglary at her house with the inteńtion of 
‘screening the muider punishable under 
s. 201, Indian Penal Code, and later by an 
addition of the: charge of conspiracy: with 
Scrowston to commit the murder. Both the 


` .accused persons were adjudged guilty and 


sentenced to death subject to confirmation 
‘by this court. The prisoners have filed two 
separate appeals. The judgment in this 
appeal will govern the disposal of the other 
appeal.also. i 

The ‘deceased Mr. Rego, a Roman Catho- 
lic, married Mrs. Rego, who was of Russian or 
Polish origin, in the year 1924 and ‘lived 
with her in a bungalow in Napier Town, 
‘Jubbulpore. On the night of the 20th 
August, 1932; he was found dead due to in- 
juries inflicted on the head. At. about 3.4. m. 
Mrs. -Rego went about behaving in a 
‘wild and- erratic manner to the bungalows 
of the neighbours informing them of the 
circumstances . of the tragedy afd eventual- 
ly at 4-40 a. m. she made a report about 
_the occurrence at the Police outpost. 

It appears that Mrs. Rego had a facination 
for British soldiers cf the Cantonment at 
Jubbulpore. She had numerous admirers 
of whom one was Sergeant Sebborn, who 
‘was in Jubbulpore in 1930 and lefi for Eng- 
land towards the close ofthat year. For 
some months prior to the murder she had 
developed illicit intimacy with Driver 
Scrowston of the 90th Field, Battery Royal 
Artillery, which strangely enough culminat- 
ed ina bigamous marriage solemnized on 
‘the 10th of June, 1932, at the Wesleyan 


=. Church at Jubbulpore, - The fact that Mrs. 
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Rego had her husband’ alive was concealed 
from Rev. Brooke, the’ Chaplain. of the 
Church, who was led to believe that she was 
ther a widow of her previous. Russian hus- 
band Falkoffski. Mr. Rego became aware 
of this illegal marriage but took no legal 
action and on the contrary did his best to 
hush up the matter. Scrowston continued 
-his liaison with, Mrs.-Rego-as is evid ent.from 
the fact that on.June’ 30th he: was- found 
locked up in the’sweeper’s quarter of :Myrs, 
_Rego’s bungalow. . Although he was piinish- 
ed by the military authorities for being oùt 
of bounds he persisted: ia ‘his visits to. Mrs. 
Rego during the hours when Mr. Rego was 
away at his office, he being employed ‘as 
Superviser in the office of the Divisional 
Engineer in G..I. P. Railway. On the 25th 
of June, 1932, Mr. Rego received a letter 
addressed to Mrs. S. Scrowston.c/o Mr. Rego. 
-This letter, it is alleged, was deliberately 
„addressed ın the manner it was with the 
intention that Mr. Rego should peruse the 
contents and be disposed to divorce his wifé. 
.The letter bears the signature of one. Va- 
lentine Harrison, who-in the role of a-laver 
“expresses: his surprise at: her bigamous 
marriage with Scrowston and seeks ‘to ‘in- 
duce Mrs, Rego to give up her éonnection 
with Scrowston and accompany the writer 
to Calcutta. This letter was proved*to have 
been written by ane Rolph in the interestsGf 
Scrowston. . Notwithstanding the bigambus 
‘marriage, the provocative letter and the ob- 
-jectionable conduct of Scrowston, Mr. Rego, 
to all intents and purposes, maintained*his 
relations with his wife as if they were normal. - 

During the month of August a Russian 
Circus was performing in the Cantonment 
area of Jubbulpore, at a place about 14 

“miles away from’ Mrs..Rego’s Bungalow.” It 
is admitted that Mrs. Rego and Drivér 
Scrowston attended the Circus on the night 
of the 19th August and were seated. next;+o 
eachother. As Scrowston held a pass which 
entitled him to leave of absence till 12:30 . 
A. M. he left the Circus before’ it ended to 
report himself at his barracks: He return- 
ed to ‘his barracks at 12-15. He was, how- 
ever, noticed at about 1 A. M. moving fabt 
on his :bicycle' towards the barracks from 
the Civil Station, Apart from the. evidence 
` of motive supplied by the bigamous mar- 
riage, the - Valentine-Harrison - letter and 
the persistent intimacy between Scrowsidn 
and Mrs. Rego, the. prosecution relied onta 
. mass ‘of evidence. of a four-fold character, 
namely, (a) Evidence of the accused ‘being 

_Seén at or near the scene of the murder ‘at 
or near the time when it was committed, 
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‘before and after the murder, (c) Evidence 
of statements made by the deceased relat- 


ing to the transaction resulting in his death 


and (d) statements made by the accused 
before and after the murder. The evidence 
which was produced under the head (a) con- 
sisted of the testimony of one sweeper 
woman Musammat Dujia (P. W. No. 7), who 
boldly 
clad in a khaki vest outside the door of the 
spare bathroom and that Mrs. Rego ca 
out of the bungalow and joined Nan 
in carrying a large black trunk all the way 
round the bungalow and deposited it in 
front of that bathroom door. Her story, if 
believed, would conclusively prove the 
crime against the appellants but the learn- 
ed Sessions Judge discarded her testimony 2s 
being utierly false and fabricated.No attempt 
was and could reasonably have been made 
here to induce this court to accept that evi- 
dence as true. Under the head (b) the 
learned Sessions Judge considered the evi- 
dence pertaining to the conduct of Mrs. 
Rego and Scrowston before and after the 
murder. The prosecution relied on ihe fol- 
lowing circumstances to show Mis. Rego’s 
conduct before the murder; that the Regos 
removed to the bungalow where there was 
no garage or quarter for the motor driver, 
from another bungalow in the same locality 
where there was such a provision, that the 
servants were sent off to the Circus on the 
night of the tragedy, that Mrs. Rego got 
rid of her dog a few days before the oceur- 
rence. As the sweeper and his wife were 
in fact sleeping in the bungalow-which was 
incompatible with any -preconcerted plan, 
as a reasonable explanation was given by 
Mrs. Rego to account for the change of the 
bungalow and as Dr. Oke (D. W. No. 1) 
testified to the dog being, in reality, ill, the 
learned Sessions Judge concluded that 
there was nothing suspicious in Mrs. Rego’s 
conduct before the murder. 
Nor was the learned Sessions Judge dis- 
posed to draw any adverse inference as to 
Mrs. Rego’s conduct afier the murder from 
her wild and hysterical behaviour (after the 
murder). As regards Scrowston’s conduct 
during thenight of the occurrence the learn- 
ed Sessions Judge regards the ‘fact of 
Scrowston having been seen at the Cenotaph 
at about 1 A. m. coupled with the further fact 
that while nothing was found ona seaich of 
his kit on’ the 20th morning,on a search 
two days laler a purse containing a gold 
“watch and chain with a pendant, two pairs 
pi culi-links, some studs and a tie pin and 
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(b) Evidence óf the bonduct of the accused 


affirmed that she had seen Scrowston- 


-fact both she 
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a gold finger ring - wére recovered, as two ` 
very suspicious circumstances ‘against him.. 
Under the head (e) several statements 

alleged to have been made by Mr. Rego 
revealing his- mental attitude towards his’ 
wife were admitted under s. 32 (1) of the 
Evidence Act and under the head (d) various’ 
incriminating statements alleged to have 
been made by Mrs. Rego before and after 
the murder were admitted. It is mainly on 
the strength of those statements attributed 
to Mr. Regoand Mrs. Rego that the inferen- 
ce of guilt is drawn against both the appel- 
lants, < 

In appeal it is strenuously pressed that. 
neither the Sessions Judge nor this court 
has -jurisdiction to pass sentence of death on. 
Scrowston who is a European British subject. 
The argument ‘is advanced that s. 34 (a) 
which has been added bys. 7 of the Criminal 
Law Amendment Act XII of 1923 has not 
acquired the force of law on account of the 
absence of any words in the section to indi- 
cate that the previous approval of the Secre- 
tary of State in Council as re uired by 
s. 65(3) of the Government of India Act of 
1919 had been given. Having regard to 
the presumption as to the regularity and 
validity of all the laws passed by the Legis- 
lature the burden was incumbent on the 
contestant to prove that there was no such 
previous approval. Whatever doubt there 
could be in the matter has been resolved 
by the information supplied to us by the 
learned Government Advocate that such 
approval was given by a telegram No.P-5020, 
dated the 29th December 1922, from 
the Secretary of State for India, London, to 
the Viceroy. The contents of the telegram 
are clear toshow that undér s..65 (8) of the 
Government of India Act approval of 
the Secretary of State in Council was given 
to the introduction of the Legislation which 
resulted ` in the addition of s. 34-A and 
amplification of the definition of ‘High 
Courts’ given ins. 4 (4) (J) 50 as to include 
the Court of the Judicial Commissioner, 
Central Provinces, for the purpose of trial of 
European British subjects. On behalf of 
Mrs. Rego no such contention is possible as 
she is not a European British subject. . In 
and Scrowston moved the 


Sessions Court, under s. 446, Criminal 


. Procedure Code, for being tried with the 
-aid of the assessors under the special pro- 


vision of s. 284-A on the 14th of October, 


. 1932, on which date the committal proceed- 


ings were received by the Sessions Judge. 
Therecan be no doubt that both the 


Court of Session and this Oourtare comes 


26," 
petent.to deal with the, case and can award 
appropriate sentence according {o, law. 
There is also no-ijlegality in the trial with 
the aid of the ESSeSEOTS under. 8. 
which is the correct procedure. 


that the addition of (hree charges by the 


Sessions Judge. to the one already framed: 


by the .Commiltal Court offended against 
S. 234 which Lermits joinder in one trial of 
offences mot exceeding three. ‘This objection 
affects the foim more than the substance and 
on analysis it would be found to. be devoid of 
cogency. Theoriginal charge framed against 
Mrs: ‘Rego by” the Ccmmitting Magis- 
trate. wes one of an.cffence under s. 2, 
Indian: Penal Code, read with S. 114. . 

gawea. clear indication of the Nn 
that Mr. Rego did not-only abet the crime 
but that she was present when the mur "der 
was- committed. Section 114 is not a sub- 
stantive offence, but it only states that -an 
abettor, ifspresent, when the offence is com- 
mitted; will be: deemed to have committed 
the offence, himself. “Although such a person 
may: not have physically participated i in the 
murder in-point.qi law he is a participant 
in the :crime to ede same extent as the actual 


“Ol in “Barendra 
Kaman Ghose v. E or W that when en 
abettor ispresentat the crime he is guilty 
not-of abetmeént -with 
gravation but: Js guilty of the very crime 
which is‘abetted. ihe actual presence prior 
totthé:abelment can-mean, nothing else but 
participation, and: s: 114, being evidentiary, 
‘brings the caseawithin the ambit of .s. .34, 
Indian’ Penal. Code. It must, therefore, 
follow that whether -the charge is framed i in 
-terms of p. 302, read: with s. 114,-or in terms 
of 8.302. alone, the offence denoted is sub- 
stantially thesame. . Although in form. the 
charges are two in substance they mean 
only ‘one-offence.:As the two charges overlap 
‘-each other: they cannot be regarded as im- 
iplying.two : ceparate offences; one of them 
(was; superfluous and no, prejudice | ‘has been 
shown:to have accrued tothe accused. This 
‘contention must, therefore, -fail. 
 It./isifurther iurged- that the charge ; of 
-giving.false information to the Police, pup- 
:jshable.under-s..201,:could_ not be a 
-against Mrs. Rego: as, cit was not. 805,con- 
-nected with:murder : as: to: form one ctrans 
‘action, The expression {‘thesame transaction 
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JANG. 
has not been defined anywhere although. 
mény learned ‘Judges have tried to expla . 
it in several Gases. “AB was ‘observed ` ; 
Gunwanty. Emperor (2) the question whether: 
or not differént offences’ by iwo or ‘more’ 
persons have been committed in ‘the same 
transaction, is a ‘question ‘of fact, to be “dé. 
termined with referénce to tHe circumetstices, 
ofeach particular case. In Emperor v. Hai 
Raot ( 3) Drake-Brockman, J.C. , laid down th è 
test Lo be mot | SO much proximity in’ ‘time "58. 
continuity of action and purpose. “In Cheta~ 
gut Venkatadri v. | Emperor (4) dhe. {e ests 
applied to decide wheiher different acts are. 
paris of the same igansaction wW were ‘proximity 
of time, unity of place, unity of purpose 01 or 
design and continuity ‘of action. THe es pentia a 
tesis are continuity of action and KAN axe 
purpose. Ifthe act 1s done in purstianée ot 
2 particular end in view and 25 Accessory 
to what preceded it the two. acts must ‘be 
regarded as forming parts of the same. irane 
action: see M allayya Yi Emperor (5). In” 
present case the presecution élleged that 
simultaneously. with or closely following’ the 
murder the trunk wes removed from | ‘the 
bungalow end left ‘outside the bathroom 
and some valuable articles were also rémoy- 
ed. and ihe almirah wes |hrown’ open Ww with 
a view to impatt to the murder the colour 
of burglary, and suggest a false motive: ‘for 
the crime. The further: allegation’ was jhe 
Serow stcn helped in removing Ahe artig] ES 
in furtherance ,of the same design. “Thus 
according ‘to the prosecution both the parties 


joined in laying a false trail and the ach ‘al 


jit 


-P 2 å py 


‘ealion of evidence to bod ane Be 
ithe, false information given by Mis. rego 
‚arẹ sọ connected ‘together as to forth parts 

of one transaction. Each of the appellants 
would be. ‘punishable under s. “201, Indian 
-Penal Code, even without a specific, charge 
framed in that behalf,.as was held ‘by their 
Lordships’ of the Privy Council in Begi v. 
. Emperor (6). I, therefore, hold that there was 
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noillegality in adding the charge of an offence 
punishable under -s. 20};- Indian Penal 
Code, to the charge alreddy framed against 
Mrs. Rego and in trying Scrowston . and 
Mrs, Rego together. No fresh évidence was 
produted to substantiate this charge ‘as’ 
the eviderice alièsdy recordéd in-the Com- 
mittal Court Was rélied on by: the proséct- 
tion as beinè sufficient for the purpose; 
No prejudice Has resulted tò any of the 
accused, on this account, 

Proceeding now to the merits of the éag, 
I have first to detèrmine Wwhecher . cert&in 
Statements which Were alléged ‘to have beén 
made by-Mr; Rego: sdmé déys prior to-his 
murder weré_ rightly held admissible under 
s;- 52 (D) Of-the Evidence -Act, Those 
statements are sought to be proved by the 
eVidenée òf Mr, Clay: (E. W. No. 14), They 
awe (1) “The day wés Tuésdayv, “Mr, Rego 
was talking to-me about his brother Com 
ina; He-said hé-thotight He would arrive 
6n'thé following Saturday. He also -spoke 
about his father’s property in Goa; I da 
not kiiow when, the father ‘died but there 
Was talk about sortie settlement between Mr; 
Régo and his brother of the property. (2) 
AB I was leaving Mr. Rego accompanied me 
to the gaté and between the porch andthe 
gate hé said to me ‘Mr, Clay if ever you 
hear of my death and it is through foul 
play, my wife iè the cause of it. “I could 
See from his tone that he wes in trouble 
and I asked ‘why he said sucha thing. He 
then told me that Scrowston acciised had 
been. over there and hed ordered Rego to 
give his wife hèr freedom, He told méthat 
Mrs: Rego had said to him she liked him 
as d father because he was good and kind 
to her but she was in love with Scrowston 
and that if Rego gave her Rs, 20,609 she 
would go to England and be ‘out of his life 
for ever. I then, dsked whén Scrowston Had 
béen theré hè said it was on thè prévious 
day Monday which was Nagpanchami, (3) 
He also ‘gave mè- to understand that when 
_ ins brother arrived on Saturday he would 
Gémé to some arrangement with him about 
his, wife ‘and her réceni bigamous martiageé 
with Scrowstén. (4) Previous to this hé was 
constantly complaining to-me about his 
wifë and hetold nie that he wes even. afraid 
to kneel down anday the Lord's préyér for 
feat his wife should" murder’ him’ while hé 
did 56. (5) Mis: Rego brought us out iea to 
drink ‘atid Regd ddviséd me not to drink it 
thinking it might be poisoned: ‘He: did'not 
drink- the tea.” Garthwaite'(P. W. No. 21) 
affirms that a week before. the tragedy Mr. 
Rego, the deceased, had beertto his bungalow 
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and confidentially. told ‘him that. he was 
afraid of his lifé ‘and afraid to stay in. his 
bungalow, Naidu (P. W. No. 23) who is 
employed-in' the same'officé ad thé deceased, 
avers that the latter told him, dbotit 2 or 
4 days before his death, that He ‘should not 
be surpriséd if:hë wére poisoned by his wife. 
Similarly Andrew -Léslie (P. W.-No. 47) 
deposes that on oe ‘dccdsion thé deceased 
Mr; Rego- told him that-his wife was ‘always 
{reatening to stab him and that soldiers 
wére always hovering ‘about his: House and 
he did not know. what they might. dot6 ‘him 
and that-is why he wanted to make @ wilh 
All these ‘stateménts repéatéd bythe several 
Withessés were made long béforé-the actual 
incident of murdér, - The question is whe- 
ther thg fall within the purview’ of s. 32 (1) 
of the Evidénce -Act so-88 to be capable of 
being used -as evidence, respecting the ‘Cause 
of circumstances of déath, Section 32 (1) 


reads‘as follows: — 


“When the statement is made by a person äi to 
the cause’ of his death, or as to any of the cir- 
cumstances of the transaction which . resulted in his 


` 


death, in-cases in which the'chause'of that .pérson's 
death ‘comes into -question . Such ‘statements are 
relevant whether the pergon who made them was 
or was, not, at the time when they were „made, under 
expectation of death, and whatever may be, the 
nature of the proceeding in which the cause of his 
death comes into question.” 4 

It is contended, that the statements ate 
admissible “as relating to the circumstances 
of the transaction which resulted in his 
death. ‘The section purports to déal with 
the fecis relevant to death And ‘consequ- 
ently it mubt be interpreted in sch a way 
as to include only those facts which hava 
such a close bearing on death ‘as to form 
one single transaction ending with death, 
Such statements are referred to as dying 
declarations in $. 8, illustrations (j) and (k), 
although s; 32 (1), 18 framed in somewhat 
wider terms. Under English Law declara- 
tions made by the deGeaséd èrè not’ admis- 
gible unless he jb in actual danger of death 
dnd hds full dppfehens on of his danger 
ahd death hes actudlly ensuéd: Under 
Indian Law it is immaterial whether the 
person Was actually, under expectation’ of 
deathor not. The two patagraphs ‘of sub-s. 
(1) of s: 39: tead together seem to apply only 
to such statements df the deceased as’ are 
inade-subsequent’ to’ the injuries sustained 
by him. The transaction resultingin déath 
which is contemplated inthis section cannot 
possibly mean any fact or seriés of. facts 
which have no direct and organic relation 
to death. It cannot reasonably include th; 
conspiracy to commit murder which as 
defined ins. 120 (a) is oly, an agreement 
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between two or more persons for the com- 
mission of any offence. The agreement to 
commit the offence and the motive of or 
preparation for the offence do not directly 
result in death. It is only when the agree- 
ment is sought to be executed that. the 
transaction resulting in death ensues. Two 
persons may agree on a particular day to 
kill a third person on some specified day. 
With.:2 view to commit the offence, they 
- may -collect.arms and other accessories 
but the actual transaction which is calculat- 
ed to result in death will not arise until 
they give effect to their conspiracy by 
actual commission of the offence. The 
transaction resulting in death represents 
the» ultimate phase of the whole series of 
acts beginning with the agreement to 
commit the offence.- Light .is thrown on 
the meaning of the word ‘transaction’ bys. 6 
of the Evidence Act especially by illustra, 
tion (a) to that section, which is as. -fol- 
lows :— Da oe a F 

. “Ais: accused of the murder of B by beating 
him.’ Whatever was said or -done by Aor B, or 


the bystanders at the beating,:or so shortly before 
or after it as to form part of the transaction is..a 


relsvant fact.” = . y pa o 4 
fact of death is -the res 


In s. 82- the 
geste, the main fact, and only thse cir- 


. 
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cumistantes, which constitute or accompany. 


this main fact. can be regarded as forming 
part of the transaction. These incidents, 
therefore, must be. intimately. connected 
with the:, immediate cause of death viz., 
the injury which results in death, and ‘such 
facts as are ‘within the knowledge of the 
injured person intimately and immediately 
connected with’ the injury, are primarily 
contemplated in the ‘section. The view 
taken in Autar Singh v. Emperor (7), -that 
certain, stalements made by the decéased 
some days prior to the event which resulted 
in death are excluded by s. 82 (1) of the 
Evidence Act seems to be sound. In Emperor 
Edula Venkatasubba Reddi (8) ıt was held 
‘that .certain statements made by the 
decéased some days prior to her murder, 
which; proved, the’ motive of the offenders 
:to murdérher, were held to be inadmissible 
under s. 32 (1) of the Evidence Act. No 
‘doubt in “Shitabhai `v. Emperor (9) some 
statements which were made prior to injury 
were admitted under this section, but it 
sOn m gi £ Leh. 451; A IR 1994 Lah: 
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was because they were held to have been. 
made in the course of the-transaction which ` 
resulted directly in death, In that case 
the accused was decoyed from his place and 
was found travelling in a railway train. On 
enquiry he told the witness that he had a- 
companion who purposely sat in a separate 
compartment. It was that companion who 
was being. prosecuted for-the murder of 
this man committed on thesame day. Now, 
it was known that the deceased had dis-. 

peared in the morning on that day in the. 
cowrse of which he was murdered. .The 
transaction which resulted in death began. 
with his disappearance and continued until 
his death and his travelling in a different 
compartment from that of his companion 
was a circumstance of the transaction. 
Therefore, the statements made to. explain. 
that circumstance were-held to fall within 
the purview of s. 32 (1) of the Evidence Act.: 
Their Lordships of the Bombay. High Court 
referred to an unpublished decision of this, 
court reported as Chunilal v. Emperor (10). 
In that case a report made by the deceased a 
day prior to his death to the effect that he 
was stabbed by a pahelwan of Nagpur þe- 
cause he refused to deliver the keys of his 
house was: admitted under s. 32 (1).. There 
is no discussion of. the law to support the 
view and I am unable to affirm its cor; 
reciness. There is, however, no question 
that the evidence in the Bombay and Nag: 
pur cases was admissible under s. 8 as the 
statement made by the deceased in: both 
cases explained their conduct. 5 z l 

I follow the view taken in Autar. Singh 
v. Emperor. (1) and Emperor v. Edula Ven- 
kata Subba keddi (8) and hold that:none of 
the statements sought to be proved by the 
evidence of the aforesaid witnesses is ad- 
missible under s. 32 (1) of the Evidence Act. - 

It is argued that the statements are ad- 
missible under s. 8 of the Evidence Act. 
Under that section it is. not the statements 
but’ the evidence of conduct. which is ad- 
missible. Explanation 1 to that section - 
expressly : lays down that ‘conduct’ does - 
not include statements, unless those state- 
ments accompany and explain acts other 
than the statements. In none of these 
statements, except possibly those referring 
to the incident of Mr. Rego refraining fiom 
drinking tea, is Mr. Rego’s conduct evident, 
The various statements were made on differ- 
ent occasions in the course of more ihan 8. 
months. None of these statements throws 
any light upon a particular act of Mr. Rego 
(9) 88 Ind. Cas. 353; ATK 1924 Na 115; TING 
J 144; 26 Or, LJ 1121, | ing E E: ‘3 
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which may be considered relevant to. the 
fact in issue. Unless the statéments are 
the. essential complements of acts dofié or 
refused to be done, so that.the act itself or 
the omission to act acquires a special signi- 
ficance as a ground. for interference with 
réspect to the issues in the case, they could 
not be admitted. They are, more or less 
expressions of. suspicions or opinions. In 
fact, mere declaration are no proof of the, 
fact. they accompany; the existence of the 
fact itself must be established independent- 
ly. What is relevant is the particluar a 

upon. the statement and the statement and 
the-act. must be so blended together as to. 
form a part.of a thing observed by the wit- 
nesses and sought to be proved. Having 
regard to this law the statements must be 
rejected as inadmissible. As to the merits 
of Mr. Clay's testimony, it is difficult to. 
accept his word as true inevery respect. He 
was associated with the Police for three days 
in collecting evidence and il 18 not surprising 
it he was influenced by his own opinion as 
to the guilt of the accused in making some-., 
what exaggerated statements. His assertion 
that Mr. F. P. Rego was expected at Jub- 
bulpore on Saturday is contradicted by Mr. 
F. P. Rego himself who stated in the witness- 
box as P. W. No. ,35 that he came to 
Jubbulpore when: he received a wire about. 
his brother’s-death—a fact. which clearly 
shows that Mr. Rego never intended to go. 
to Jubbulpore of his own accord, on Sa- 
turday, He has made a hopeless confusion 
about the.day on which the deceased Rego 
is alleged to have told him about Scrows- 
ton’s approaching him; with a. demand for 
divorce. Mr. Rego’s refusal to drink tea 
is contradicted: by Kuppuswami (P. W. 
No. 19);who used to look after Rego's d ressing 
table and clothes. He positively affirms that 
Mr. Rego and Mrs. Regoused to dine together, 


-e 


take tea together and: sleep together. ‘The. 


~ 


learned Sessions Judge's explanation’ that 
Mr. Rego had no fear in sharing the bed 
with-Mrs.- Rego because he was not killed ` 
in his bed: is highly ortificial.and forced. ` 
Mr. Clay was also directly contradicted by 
Dr. Oke (D. W. No. 1) with regard to his. 
asserlion that the dog was not ill. It is 
clear from Clay’s bold assertions that he 
was imbued with the idea that murder was 
committed by Mrs. Rego and under the. 
impulse of that feeling he betrayed himself 
into making statements, which have been 
proved to be totally false. It is danger- 
ous to rely on the. statements of ‘such a 
witness even if they were admissible. To 


‘what extent Clay had identified himself . 
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with thé Police is revealed by. the fact 
that Sergeant Barry . (P. W. No. 26) 
came forward {0 corroborate: him as to 
certain remarks made by Clay when: he 
saw Mrs. Rego in the’ verandah -on the 
morning following the murder. - Sergeant 
Barry is hopelessly exposed when he was con~ 
fronted with a statement made in the 
Commital- Magistrate's Court that he had. 
not seen Clay that morning. . His ‘explana- 


‘tion that he heard Clay without seeing him: 


is a disingenuous attempt to reconcile his — 
statements made in the Sessions Court with 
those already made in the Committing. 
Magistrate's Court. It is remarkable that 
Wancer (P. W. No. 33), Gately (P. W. No. 3)- 
and others “did not hear the remark al- 
though they were present at the time along 
with Sergeant Barry. 

“The prosecution relies under head (d) on 
the statements alleged to have been made by 
the accused before and alter the murder. 
The question is whether the statements made: 
by the accused, Mr. Rego, after the mur- 
der while she was under surveillance, if 
not in the custody of. the Police,‘ are ad-. 
missible against her.” It raises a question 
ás io the scope of s. 162, Criminal’ Proce- 
dure Code. Does the expression “statement 
made by any person” occurring in cl. l of 
s. 162, Criminal Procedure Code, include a 
statement made by a person accused’ of 
the offence under investigation? This has: 
given rise toa divergence of opinion among 
Judges. Recently the question was referred. 
to a Full Bench of the Madras High- Court 
in a case reported as In re Syamo Maha 
Patro (11) and the opinion was recorded 
that a statement made by an accused ‘per- 
son ih the course of the investigation is in- 
admissible in evidence under s. 162,. Crimi- 
tial Procedure Code. This view'is contrary. 
to what was held in a series of cases reported. 
as Jagwa Dhanuk v. Emperor (12), Rannun- 
y. Emperor (13), Emperor v. Nga Tha Din 
(14), Azimuddy v. Emperor (15) and the Full 
Bench case Chinna Thimmappa v: Talukunto 
Thimmappa (16). Perusalot ss. 160, 161, 170 

(11) Í37-Ind. Cas. 9; 55 M 903; (1932) M W.N 305; 
Ind, Rul. :(1932) Mad. 338; 33 Cr. L J- 418; 35 L W. 
705; 62 MJ 742; A 1R 1932 Mad. 391; (1932) Or. 


Cas. 355 (FE B) 

112) 93 Ind. Oas. 881; 5 Pat. 63; A I R 1926 Pat 
232; 27 Or. LJ 484. ` i 

(13) 94 Ind Cas 901; 7 Lah. 84; AI R 1926 Lab. 
gg: 27 Or. LJ 709; 27 PL R583. - 

(14) 96 Ind, Cas.. 145; 4 R 72: 5 Bur. L J 50; AT - 
R 1926 Rang 116; 27 Or. L dJ 881. a ae : 

(15) 99 Ind. Cas.227; 54 C 237; 44 OLJ 253;AT 
R'1927 Cal. 17; 28 Or. LJ 99. ar, 

(16) 112 Ind. Oas. 662; 51 M 967; 28 LW 314. 5&- 
M Ld 351; A'I R 1928 Mad. 1068; 29 Cr. L J 1098, maa, 
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and: "173: together léav 65. no róonÝ Ý for doubt 
thatthe statements “which are contemplated 
ins. 162 refer to statements other than. 
"those made .by. the- accused. .I am more 
‘Smpresed ‘with the reasons.given by Waller 
and, Krishnan Pandalai, JJ, , who delivered: 
“the; judgment ` than those ‘given. by the 
"learned J udges of the Full Bench, 


cee ret 


‘covered i bye 8. 162 ond the question whether 


the statements made’ by thé, accused, person” 
‘prior, to hig arrest in the. cotitse™ of Poles 
Thvestigation were. coveréd by s. 162-7 
left; undecided. - In-view ‘of the facts in ihe 
‘ present Case, namely, that’ Mrs.’ Rego was 
kept under détention soon after: ‘she made’ 
the report if is -clear that she, was for, all’ 
ractical purposes. in; the custody of the 
Polite although” not formally, atrested: As 
was pointed: out in Mi ang, Ldu v, Eniperor 
(18) the idea’ of free detention. is altogether 
mistaken, “The momént the suspected per- 
son comes into the, hands: of the Police’ 
Officer his movements are restricted and he 
no longer at liberty. When such. a con- 
Ro is “reached it is nothing, less than, bes 
ing in the custody of Police., I have, there- 
fore, no hesitation in. holding that s. 162; 
Criminal Proceduté Code, does not’ come 
into operation -to. éxclude the statements 
made by Mrs. Rego. in, tHe course of the 
Police investigation. . 
ike statements allegéd to have been made’ 
_ Rego’ fall into two categories; i 
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Clay and: hie wife were visiting oe e Regos 
when Mrs. Rego Had an outburst of temper 
in which she abused her husband: saying 
that: she was. building a foundation for him 


and in a month.or 20. days he. would know’ 


all about it and- that she would have him 


murdered by Indians or soldiers and that ' 


she would pout petrol on him and burn 
him! Mis. Gately (P. W. No. 20) stated ihat 


Mrs. Rego came to her | bungalow a week . 


before the tragedy. looking very worried 

(17) 144 Ind. Ges. 273; ANL R 158; AIR 1929 
17; 30-Cr. Led 253.. 

77 Ind. Caa. 42); l R 609; 29 Cr. L J-381; AT: 


(18): 
=m R. 1924 Rang. 173, 
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and téld her that, Somothing terrible’ was: 
going to happeñ. Mr. Garthwaite (P. We 
No. 21) says thst- Mrs. Rego told him that 
her soldier friend was’ leaving. the army’ 
and:had obtained:a post- in: the Police at 
Bangalore and- that he wanted: her to: go 
with- hini! and if she rėéfuséd: he! threatened: 
reprisals: on -her snd- her -husband, He 
also said that on iot HEr occasion she told: 
him that Mr. Regos ‘brother’ was coming: 
from Bombay to` “séttle soniéthing about her 
usband's will and that if this. will weére:_ not 
itléd in her favour’shé Would: ‘show’. him, 
MI. Leslie (P.- W. No: 47) states that he. 
frequently heard Mrs.. Regō saying‘that she: 
would not hesitate to stab her husband’as- 
she yalued life lightly having seen'so many 
atrocities in-hér oww- country during the 
Revolution, when Her brothers: -anid . sisters: 
had- been-cut-to piécés. The question is 
‘these slatémients: are admissible. - 
From -the mess of évidence revealing the 
unhappy relations existing between Mr. 
Rego-and’ his wife, which- “had. almost be- 
come a. normal featuré of their lifé, such 
otitbursts of- temper on the part of Mrs. 
Rego. cannot have any particular-signifi- - 
cance in! relation to the point at issue, 
Unless there is anything that indicates an. 
intention’ to- cornmit a: particular crime; 
which is the subject: of investigation, these 
statethenls ċan have no relevancy: These 
statements: are presiimably brought in as- 
facts’ showing the existence of Mrs’. Rego's 
state of mind in view of-s, 14 of the Evi- 
dence Act. But explanation -} ’ to . that 
section requires that a fact relevant as 
showing the existence- of a relévant: state 
of mind must show that the state of mind 
exists-not generally, but in reférencé to the 
particular’ -matter in question, This is 
illustrated: by the illustration. (p)—A is’ 
tried for a crime,- The intention to coms 
mit: that particular crime is relevant, The 
fact that he said something indicating 4 
general disposition to commit cfime. -of 
that class is irrelevant. Now we have: 
here the story of constant: bickering With 
threats of violence extending over many 
months. Her threatsto stab- her husband 
mentioned in the presence of Leslie was 
sometime before Mr. Leslie (P. W. No. 47) 
left Jubbulpore for good on the 19ih of 
December 1931. That was long-prior tothe 
period of the. elléged conspiracy, the bë- 
ginning of whichis supposed to daté‘ from 
ihe- bigamous - marriage: -In -tke same 
calegory r stand the statèménts by Mri Clay 
and Mrs. Gately, The -account of Mr. 
Gartiwaite- (P; W. No.21} speaks rather- 
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in: favour of Mrs; Rego: than. against her.- If 
"Mis. Rego desired that the’ will should be 
séttled in her favour by Mr. Rego in'consui= 
tation with his: brother it militates against 
any intention of murdering Mr. Rego be 
fore’ he had the opporitunity of making the 
will. Asto the other statement, viz., “that 
Scrowston was going to Bangalore there is 
nothing. to corroborate the “truth of. the 
statement. On the other hand theré is evi- 
dence of the Battery Clerk, Ii: Gardner 
(P..W. No. 44 that Scrowston' was not due 

leave’ until January following. Fat&e 

Baxelmans (P. W. No.25) only states that 
Mr: Régohad been afraid of His-life when 
Mrs. Rego’ had formed illicit intimacy 
with Ser: geant: Sebborn. The defence alleg+ 
ed that thesé ‘stetements: Were an efter 
thought as they were not: mentioned before 
the Police. It -is'‘unfortunate that: the learn= 
ed Séssions Judge passed a general order 
o2 the’ 29th of October 1932 disallowing 
cross-examination on: the point, holding 
that the défencé--had rio right to cross: 


examine the witnesses: as to the statements 


which they never made to the Police. The 
learned Sessions Judge committed an-error 
indéclining to allow the defence to draw the 
attention: of the witnesses: to thé omissions 
and seek their expldnations: See Bihari 
Mahton v Emperor (19). All these state- 
ments: including. these élleged to have been 
made by Mr. Rego,. cannot be regarded 25 
sufficient to’ warra ont an ‘inference. of the 
existence of any conspire¢y hétween Scrows- 


tom and Mrs. Régo'to murder Mr. Rego: They,. 


Wo doubt, indicate very. hitter relations subs 
sisting: between Mr. Rego and his: wife and 
at: best go to prove "the motive för the 
crime: 

Türning to thë statements alleged to have 
Been. niade by Mrs. Rego, two points) are 
sought to'be made. , out against her;, (1) that’ 
shë reported the altnirah to have been burst 
opel, and: (2). that-some ornaments including 
the links Art. (c) were found missing. after 
the:.-murder:; Acccrding ‘to Mr. ‘Gately 
CP: W., Nov 3!) Mrs. Rego . siated that! the 
almirah had been. burst open, but his‘evi- 
dérice is not: confirmed . by. Mr..Wancer (.P. 
W.-No. 33) and Mr. Walton (P..W. No: 37): 
whio a@ree that Mrs: Rego simply said‘that: 
tha almirah.was found cpen. As the élmireh 
was actually not burst open there was no 
significance in’ stating a‘thing which could 
have beer disproved. by inspectron. It- ac- 
oor ds with probability to believe the account 


mC) 131, Ind Oas. E00; 10 Pat 1073, A T R 1931 Pat: 
152: “Ind. Rule (9:11 Pat. 24h: 3? Cr. È k 197; (19381) 
Ox: Oas- 392)12-P DP 198... 
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of the last two witnesses: as ‘to-what Mrs. 
Rezgosard: Asito the fact whether the links 
Ait. (I) were mentioned at all Sy Mrs; Rego 
isa matter shrouded. im obscurity, THe 
best evidence wes her own’ statement which 
was recorded: by Mr. Séfdarkhan: - In. that 
Statement no specific mention of the links 
occurs) Mr, Sefderkhen (P. W? No, SL) was 
sought to be cressexemined with:refèrënce 
to Ex, P. but it wes _diséllowed by the 
learned Sessions Judge. Here diso the Seb- 
sions: Judge committed: en error inasmuch as 
Ex. P. 3 Tepresented the statement: of Mrs, 
Rego as recorded by the Police. Officer and 
wes exhibited'in the Cemmitting: Magistrate's 
Gourt, Thet document- should, certainly 
heve been produced for ‘contradicting Mr. 
Safdarkhan, Moreover, there is no’ reliable 
evidence to prove the identity of the links, 
Mr. Naidu (P. W, No. 23) affirms thet he 
həd - seen Mr. Rego weaving: the 
links on’ his shirt “on the. i 19th of 
August. He is contradicted: by. Kuppue 
swami (P. W. No.19), (the man in'cherge of 
Mr. Rego’s dressing tab'e and clothes); “who 
States thet he did not wear that ‘shirt on that 
day. Mr. Naidu did not, disclcse this fact 
either to’ the Police or in’ the’ Committing 
Magistrate’s Court or even ın thé.Sessions 
Court, until he wasrecalled for further’ ex- 
amination. It was very unféeir to the accus= 
èd thet that full copy öf Mr. Naidu's state- 
ments mede to the Police should not have 
been suppliedto them es I find by ‘com'pa* = 
ing the copy withthé original. Besides this 
evidence as to the identity of the links there’ 
is nothing to show thet the erticles: which 
were found with Scrowston were removed 
from Rego's house afterthe murder, Scrows- 
ton’s explanation. was that the articles were 
presénted to him at the time of thé biguraous 
marriage and that they had béen in his 
possession since then. Itis said: that Scrows- 
to's’ kit was searched’on. the 20th; but as to 
this. point. Lhe evidence is not frée from: doubt.. 
Ordïnarily, one would expedt soma Witnesses 
to be present’ atthe tinié of thé search but 
not’ à single wittess’besides the Police: Of} 
cet Kundanlal Hss been produéed - fo say 
anything: about thesearch. Thésetrch alleg= 
èd to-heve been made- on. the 20th: appéars 
to be amyth. Theré 1s therefore hardly any. 
ground for drawing a présuniption. edverse 
to’ Scrowston in reward 10! the’ find of’ the 
articles in his euistody. 

As. to the time of murder thee 16 ho evi- 
dence at all. Thetime issöüght to: be. fixed 
with: reference to the movélfieritss known of 
presumieds. 
night: Theres ismd doubtievideacé that Sérone 


of the’ appelle nts - diving. ih 
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ton was seen going faston his bicycle from 
the Oivil Station 16 the bařrack8 at about 
JAM. but there is.nothing to show that he 
| did not go-to the barracks efter he was put 
ünder open _arre8t.by. Cédrporal Cropper 
P: W. No..17.): «The leariied Sesdions Judgé 
b€lieveS that Scrowston purposély brought 
himself to. the notice 6f-Cérporal Cropper. 
With.a.view to create evidence.of alibi: The 
inference is not reasonable since no man in 
Scrow8ton’s position bent on.sja secret homi- 
Gidal .critié would. e¥er shéw himéelf to any- 
body,: much lesa to à ‘Military Offider, out 
of. barracks... That .would be the surest way 
of getting himself traced.s: In the absence of 
evidence that ScrowSton was. not at the 
barracks during. the hours.of the night no 
préBuniption. could reasonably. be drawn 
aoainet Binh. Corporal Croppér (P. W. No. 17) 
fotnd-Scrowéton dressed in his v8uel khaki 
dyill-tunic*end slacks. Hewas tidily dress- 
ed as usual.-. It.:is clear thet the murder 
could not.;ihave “taken. .place . before 
1:a.-M. Moreover itis on record. that Scrows: 
ton: had. reported "himself to his Guard 
Gommander. J«;Mckeown (P. W. No. 18 ) at. 
12-15.’ :.It-is improbable that he would have 
had time enough to. cominit the murder 
between 12-l5-and Ņ A. M 
The learned. Sessions Judge appears to 
connect Scrowaton with the crime relying. 
on ths . opinion of Mr. Mehta, the: Medical 
Officer, that-the injuries on the-victiin’s 
head: .. were of two kinds suggesting partici- 
pation of.two,persons:' in the.,,murder. No 
weapon has been-diseovered; although the 
existence of a shkikar.knife is indicated by: 
Mr. Clay (P; W:No. 14). Kutppuswami 
(P; W....No.:19;) is positive that:there was no 
shikar. knife- with: "Mr... Rego It is very 
dangerous 10 found inférences on mere opin- 
jon of experts. ei cuir = l bi 
Much střess:is laid ,on..the ‘conduct of 
Mis.. Rega after the mutder; but it is clear. 
from, the. evidence of Mr. Cole ( P.W. No.5), 
that. Mrs, Rego had been out on the road-in a 
state. of frantic. excitement;,at about 34. Mi 
From the evidence.- of. Sergeant. Barry 
(P. W: No..26)..it appears that. the Circus 
ended as a.rule between..1-30 and 2 a. Me 
The, Prize distribution was the. last event 
and-it usually: took between.15 and 30 
minutes.. Mrs. Rego is alleged to have left 
before the prize distribution in which case 


she would not return. home until after 2: 


clock as she: had to walk all the; way..She 
spent some time at the bungalow calling 
for the.sweepers and. atthe. bungalow of Mr. 


=-gle talking.with -Miss. Webb.. It may, in- 
deed-he difficult, to account for.every minute 
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of her time from the moment she left thé: 
Circu§ at about: 12-45 or 1 a. m. to the 
moment her cries were heard by Mr. Cole. 
at 3 a. M., but this circumstance by. itself.is 
not cogent enough to sustain the inferenee- 
of her participation in the crime particulars 


‘ly when ScrowSton's presence after. l a. Me 


18 doubtful. It is impossible that the murder ' 
could have been.committed by her alone: . : 
Considering the case-asa whole, although 
no doubt there is a very strong ground for 
picion against the appellants, there is.no 
sumicient.evidence to sustain their: convic- 
tion. Much of the evidence given by the: . 
witnesses ‘in the case is influenced. by the. 
initial fact that everybody in the neigh- 
bourhood was in a frame of’ mind to attri- 
bute the. murder: to the unfortunate friction. 
between Mrs. Rego and her .husband: and - 
her scandalous intimacy. with soldiers, par= 
ticularly..Scrowston. Theidea seems to have: 
operated ‘so strongly ‘on the minds of the. 
Police that they did not pause to satisfy 
themselves as to the veracity of the various 


“witnesses produced by them. Musammat: 


Dujia has been-exposed as a liar.- Akin to 
it was the attempt -måde to show that in 
the early hours of the morning four soldiers: 
were seen by Bittilal (P. W. No. 40) riding. 
on their cycles, one of them haying an in- ° 
jury on theleft elbow. The evidence of 
these witnesses has been. brought. in only to 
influence the mind of the Court. in. thesame _ 
manner as the statements of Mr. Rego. and: 

Mrs. Rego, (which have:been held to be ins 
admissible), have been introduced. A close; 
analysis of the whole evidence.only results:, 
in establishing a powerful motive “on: ‘the. 
part of the appellants and gives ground: 
for suspicion against them; but beyorid; 
is impossible. `to press 


and. the benefit. must go to tke appellants. - 

The result is that the appeals are allowed; 
and the appellants. aie. directed to be ‘acs 
quitted. and set at liberty. | 02. °° V 
. Staples, A. J.C. - Lhaveread the judg- . 
ment of Niyogi, A..J. C., and, although I 
might be disposed to differ slightly from his 
interpretation of s..32 (1) of the Evidence Act, 
the matter is unimporant for. the purposes: 
of this appeal, as in any. case I agree that. 
the statements made by the deceased Mr. 
Rego are clearly inadmissible. On the, 
other questions raised, namely, the admis- 
sibility-of Mrs: Rego's statemeyts under, 
8, 162-of the CriminalProcedure Code andthe 
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alleged misjoinder of charges, I fully-agree. 
1 also agree that on the “evidence on record: 
neither the murtler-nor the conspiracy to com> 
mit murder has been proved against the, ap- 
pellants. ~ | oa 
L wish to deal rather more fully with the 
questions of jurisdiction and.sentence of 
death that have been raised in the grounds 
of appeal. By 8. 65 (i) (a).ofthe Government 
of India Act of 1915 the Indian Legislature 
has power to make laws for all persons, for 
all courts, and Yor all places and things wit 
in Bricish India. In pursuance of that po 
the Indian Legislature: passed Act XXVIII 
of 1923, styled, “An Act further to amend 
the: Gode of Criminal Procedure, 1898". By 
that Act most of the special privileges which 
were granted to Kuropean* British subjects 
by the Criminal Procedure -Code of 1898 
have been taken away, and European British 
subjects can now be tried under s. 445 (1) by 
a-Bench of two Magistrates of the I'irst (lass, 
of whom one should bean European and ihe 
other an Indian;--in summons cases, and in 
warrant’ cases can. be- tried by:the Cotirt 
of Session under s. 446 (1). A proviso'is 
added: to-that section ‘that, where the trial 
before the Court: of Session would in the 
ordinary :course be with the aid of: asses- 
sors, the trial ‘shall be bêld: with the aid 
of assessors àl] of whcm ‘shall, in the case 
of European British subjecis, be persons 
who .are ‘Europeans, or Americens. -..One 
important pcint to, notice is, that, although 
there, is still. some; privilege- es regerds the 
courts by which en. .Furopean, British 
subject can be tried, there is practically 
no privilege with -regard tosentence... Under 
s. 34-A :a -Court of Session can pass. a 
sentence of death, penal. servitude, : or 
imprisonment wich-or without: fine, or. df 
fine. upon..an European, British , subjecti 


r 


and a District Magistrate or other Magiss ` 


trates of the First Cless can pass a sentence 
of imprisonment which may extend.to two 
years, or fine which may extend to Rs.-],000, 
or both. l a 

` In the present case, the appellents,.Mrs. 
Rego -and Scrowston, put .forward their 
claims to -þe tried apparently-eg European 
British subjects before the Committing 
Magistrate, though Mrs. Regois not a, British 
subject, although , undoubtedly she: is an 
European. They, however, : only. claimed 
that they should, have, European agsessorg 
before the Court of Session, which is the right 
given by the proviso to s. 446 ‘of the. Code. 
Under -s. 446 (2). Scrowston could, have 
Claimed. a frial by Jury, as is:held:in, Bray; 
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v, Emperor (20); but ha Was -free io choose, 


a trial -by European .absessors under ‘thé 
proviso tò s. 446 (2), and it appears thet he 
did so choose. I would ‘refer. to théotder 
Sheet dated -the 3rd October; 1932;.:in the 
Magistrates Court und the order-sheet. of 


the 14th October, 1932, in- the-Coutt : of 


Session. This claim-was duly .grantediand 
four European assessors were chosen, of whom 


two were present throtighout the trial and 


have giveh their opinion, 


: e see } 
The chief objection raised by. the learnéd. 


Counsel for. the appellants, though it-mby 
be noted that this objection could only. bé 


raised in the cabe-of Scrowston,! who J8 


undoubtedly an -European ‘British’ subject 
‘born in England, was that. under 8; 65:-(3) 
of:the Government’. of India Act of 1915 
the: Indian Legislature’ had not: the ‘powe, 
without the- previous approvaliof:he Sebre 
tary of State: in Ccuncil,i.to makezanyckev 
empowering any<court, other than. 'a-High 
Court, to sentence: to. the-+ punishment: of 
death any. of His Majesty’s subjects -born 
in. Europe, or the children-of.stich subjects, 
or. abolishing. any High Court, «This clause 
certainly seems -on the: fate of it-to ‘raise 


a difficulty..in view of s. 34-A of the Criminal . 


Procedure Code; -but the question:‘is: one 
of fact,.namély. whether the. sanction of:the 


Secietary of State was or wasaiotobtainedi 


In the ordinary: course,. the presumption in 


a ‘case like«this,would-be that-everything. 


had been .done ‘according. to lawjcand -in 


the: present cese the . presumption is? stilt 


stronger because under s; 69.{1) a ‘copy of . 
every. Act.:of the Indian Leégislature’shag.. 


to be sent tó. the Secretary. of State. A 
ecpy of the Criminal. Procedure Code-Amend! 


ment Act; 1932, must,therefore,s have been. 


sent- to."the Secretary. of State; and: in ‘the 
ten years which have elapsed since the:enact- 
ment- it is. certajn .that,. had: “there! been 
a-want of sanctiontof'! thé: Secretary: of 
State.in this matter, it ‘would have:been 


brought to notice by .the~ lew officers ofthe ` 
However,:to make certain: a refers ` 


Crown. 
ence was made and it hasbeen’ ascertained 
that the sanction;-of the Secretary of State 


was duly obtained ‘not, only: t0, Mpower . 


Courts of Session to pass- sentence of. death 


on: European. British. subjects¢: butatso~ita | 


constitute this Court of the Judicial Com 


missioner, :Nagpur; .as. High Court - under. . 


s.:4 (j)-of the Code in reference to :proceed+ 
ings against. European” British subjects? 
There can-be no question; thereforefof the 
) 3j r oe E : ‘ Cae ed er Pe ek tate Gp 
legality of; the, sentere, Passed, "by sih 

(20) 88. Tnd.2Cas'380; 5 :Lêh 515; A ER- 1995-C ah, 
2367.26. Or:EyJ:540,5 28 se Gt r: gi prude 


~ ndan 
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' Sessions- Judge, Jubbulpore; on the appel- 
lants: ór. of the jurisdiction: of this:-éourt, 
asatigh@ourt; ~° |. N ak. 
Ar curious argumérit was: put. forward by 
tHe léartied: Counsel: Mi. P. ©. Dutt, who 
‘appeared: for. Mr; Rego, thathis¢lient.could 
not be tried: because: under the old law 
Huropeans .other than Europën , British 
subjects had. certain-rights, which. haye not 
beeni taken away: by the Amendment Act 
of 1932, There is, it may be stated;.no 
ground whatever. for such a contention end, 
as already: riotedi. under. s: 65 (1) of the 
Government of India: Act the Indian; Legis 
lature: has power to, make lawe: “for “all 
persons”, which must surely inclide all 
a Mah , from,’ that únder. thé 
Code of 1893 Euiopeans other than European 
British subjects: only possessed: the: right 
under s;. 460 of being, tried by a jury of 
assessors: 6f whom, not.-less than: half the 
number should bë Europeans or Americans. 
Phat- seetiòn has‘ now been: repealed, but 
under, sa 275 (2)  Eutőpesñs . other than 
European! British stibjects: or Americans 
have -a right, in case‘of triek by Jury, that 
a majority of the jury shall,.if practicable, 
consist of persons .who are Europeans or 
Americans}. and urider s. -284-A (2) in the 
edse of trials-held with the aid of assessors 
pill. the assessore shall; if, practicable, be 
persohs: who ares Europeans or Ameriéens: 

other special privileges are’ given. to 
eres other then European British 
subjects; and prima facie it. is clear that 
Buch- Europeans would. not be- given. any 
grdéater privileges tha European British 
subjects, On general grounds, too,. where 
there: are'no'special privileges in theCode 
recourse Can :be. had in this,. as’ in other 
matters: where: the law in. India is silent; 
to the- CommonLaw of England, Under 
that law aliens: are liable for offence com- 
mitted in: England and are trigd by the 
ordinary edurts:. I would quote a:paragraph 
gt page 23 of Harris’s Oriminal - Law, 13th 


Se te 


., MRS.M. Bi RAGO V, EMPREOR, 


Nas id, - 


the: jarisdi¢tion of; our courts, for however short a 
pariod, he. owe3-our King; local allegiance: he “ig 
within the protection. of our laws, and must, there- 


< fore: obéy them.” 


As a casein point, it may: be -notéd that 
in 192£ a French citizen named Vaquier 
Was-triéd.in England with æ Mrs. Jones 
for the-murdet of Mr. Jones, end Vaqtier 
wes folind guilty and' sentenced “to death, 
There: Cari, therefore, be, no ground for 
exemption in thè ceseof the appellant Mrs, 
Rego either as regards jurisdiction or 
entence, l YB oR 

As. thé evidence has been. fully dealt’ 
with. by Niyogi, A.J. C., I do: not propase 


‘to. go thiough it et length, but I would 


point out that there is no satisfactory evi: 
dence of conspiracy much less any direct 
evidence. of the commission. of the crime; 
Whereas the so-called circumstantial eyi: 
dence is week, The time of the murder 
hes not been sstisfectorily fixed, nor ig 
there any finding on this point in the 
judgment. of the Sessions Judge, Probably 
the appellent Mrs. Rego. was, in the: bungan 
low et the time, but in the ebsence of 
any finding as regards the time of the 
murder this cannot be held for- certain. 
Though, therefore, there’ must. he grave 
suspicion with regard to Mrs.. Rego, there 
is no sufficient’ evidence for holding her 
guilty. : f 
The.caseegainst Scrowstor is-still weaker; 
because there is no evidence stall beyond 
the deposition ofthe sweeper-women Misarn- 
mat Dujié, which.has been mghtly rejected 
by the Sessions Judge; thet he was at ihe 
bungalow that night,” The foot-piint; which 
wes found in the sand outside the beth. 
room, was not his, and the only evidence 
there is of his movements -that night after 
leaving thé Circus-isthat'he reported io- the 
guard.in barracks at: 12-15 a, m, and thes 
he wés arfestéd by the proveèé Corporal 
Cropper (P. W. No. 17) by the Cenotaph 
shortly after I a. mM. Now, although he is 
deposed by the corporal to have been-coming 
from the direction of the civil lines, -such 
evidence is much too vagué to hold: that! he 
was coming from Rego’s bungalow; and 
the: bungalow must be about a mile from 
the Cenotaph. There isno’ evidence: at all 
of Scrowston’s: movements: after his meeting 
with the: Gorporel, andall that cen be-found 
is that he did not réport. at the guard 
afterwards; és he. was dirécted to do: I 
am of opinion that the theory put forward! 
by the Sessions. Judge about Scrowstcn. 


| purposely’ establishing an - alihi is muck 


too: fariciful and: caiinot be! accepted- Phe’ 
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only evidence against Scrowston, then, “apart 
from the motive, is the t recovery ‘of the 
links, gold watch and ring {rem his FOE 
session on the 23rd of August. “As régarés 
this, I would agree with Niy ogi, À. J- CS 
thet thé’ evidence of Naidu: (P W. No. 23) 
about the links, Art. E cannot be accepted; 
and 25 regards the recovery I em not satisfied 
that an ‘efficient searchof Scrowston erid ‘his 
kit was actually made by ‘the Police ‘on 
the 20th: T do not think it’ can beheld 
that the property ‘recovered from Scrowston 
came, into his’ possession ön’ the’ night 
of thé `` murder,” end the ~ cir- 
_cumstantial, evidence, ' therefore, afforded: bj 
the” recovery loges the weight that it woul 
M had if this, could have “been establish- 
e 

I, therefore, agree in holding that the 
case has: not ‘been proved against either: of 
the appellants, Mrs. Rego or driver 
Scrowston, and that they should be acquitted 
and set at liberty. 

‘By the Court.— In accordance with our 
judgments separately recorded, we diréct 
that the convictions and sentence of death 
passed against the appellanis Mrs. Rego 
and driver Scrowston (appellant in Criminal 
App eal No. 268-B of 1932) be set aside’ and 
they be acquitted and set at liberty. ' 
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Convictions set aside. 


- (Translated from Urdu.) - oy 
HYDERABAD HIGH. COURT. 
“FULL BENCH. 
Civil Miscellanéous Appeal No. 76 of 
© 1341 Fasli. 
ee £9 1349 Fasli= November 3, 1932. 
“NAWAB, JEEVAN YAR ‘JUNG BAHADUR, ' NAWAB. 
‘Samad. Nawaz: J UNG Bahadur AND BAL. 
y (BisHEsHWwar NATH, J J: 
KANHA YAYA PERSHAD—PLaInt 
cf APPELLANT a , 
7 Wwe TSUS Si 
GOPIKISHEN RAM, DAYAL -  DungNDANt 
— RESPONDENT." 


Hydora abad Civil Bros cedure. Code,. (Act ; 111 of 1828 ` 


Sn 1875 160— vx parte: order, whether can be 
get asidé in, part S 160, scope’ and applicability of. 
ae ïS no’ provision in law“ to \sdtt aside: an” ex 
artè order: in_part.ocUnder.s.7 160; Hyderabad Civil 
ree edute: Jode, ab the defen dant, admits -the claim 
“oft pla intiff. DA th e; cour ki “has: got.) powers to 
‘pase tie! order gi Ju Aigtoent. its ms Drop J or “without 


ot ah 


‘waiting’ -forsthé’d Eposit ‘of any stKer: question. : “This 


-ptovision appliesconly::when the reage:t is pending and - 


in 8; ; Eas e where. -judgm ent;has been-, given ex . parte 
and an application to eet “it ci is Presented,” the 
“eur canot “fet: tader: si GQ. = ae TAN 


KANHAYYA PRRSHAD Y. GOPIKISHEN RAM DAYAL. 


the original cout. 


to set aside an ex parte order. in: ‘part. 


: ( odë. 
-thè ` ‘iniculty as ae alee orn the Fadfa T 


_the’‘suit ‘Hes’ also ‘been’ ‘adjudicated «' 


29 


ivil Miscellaneous Appeal against an 
order "of the Judge, ‘Original: Side of the 
High Court, dated: ‘he. th ~Amerddd, 1341, 
Fasli, ‘setting: aside the original: décrée 
dated the “11th “Amerdad 1341" Fasli, only 
to the extent of amount of: interest and: ál- 
lowihg the remaining decree to stand: 
Moulvi' Basheer-ud-din, for the Appéllant. 
Moulvi Hafiz Abdu Ali, for the Apane 
ent: ~~ oe 
Judgment. — Arguments were, heard. 
From the ‘records it appears that’ thé suit 


"an 


L was decreed ex’ parte and the application 


wes presented to set it aside. The learned 
Judge of the Original Side allowed the ap- 
plication and made’ the following order :-- 
“The original decree dated 11th Amerdad 1341 
Fasli is'set.acide to the extent of the smount of 
interest allowing’ th ithe” remaining décrée to stand ii 
Agaihst this order the’ miscellaneous ap~ 
peal has -been filed before yb. h is’ no 
doubt that under the’ law 2 cdurt. has got 
poweis to deeree’ the’ suit in A ‘of the 
matters admitted “and*to proceed with the 
suit in | respect of ‘the’ matters in dispute. 
This “seems to be ‘the underlying” ‘idea ‘ 
“But” ‘the. difficulty ‘is 
that there is no provision to ‘allow ‘thé: form- 
et. decree to stand. When the: ea parte 
judgment is set aside the decree ‘based on 


that judgment ‘willbe deemed tó céasé' to be 


“There is no provision j in ‘law 


“As 


stated above, ‘ordinarily the’ ea: parte: decree 


nullus functo. 


< will he" set: ‘aside | in ‘toto when. there’ are ‘buff. 
‘cient .and. proper veasons ‘for “doing 


50 anc 
the defendant will be given opportunity: to 
defendi” Vide s 127, Hyderabad” Civil 


“procedure Code, ‘Act No: DEE 18323 Fash. 
“However, 


under s 160," Civil "Procedure 
Code, if the Aera admits the. o of 


t->? o 


the présent case. ‘By this time .that part. of 
tipon 


finally by: the lower Court 11 respect, of which 


“i6-ab lberty-to"’ pursue 


various. remedies. “The” present : miscellane- 


1 


_ the’ part ofthe judgment was ‘set aside’ ‘and. 
: héncé: the défendant 


ous appéal’is-against:that order whereby: 


the deciée: ‘Has: “been. allowed? fo. at stand | in 


Lee ata fy ert 


: 30. bee te, 
“parte Tt, 15: aa that ‘he order. of ‘the 
ower Court is-not- correct and. the matter 
” thatiis alleged to be admitted is really in 
dispute. Under the circumstanées ‘we 
-deem it proper to: grant the application to 
set aside:. the ex parte. judgment for 
“which sufficient reasons exist and to remand 
-the case ‘to. the Court of first instance for 
' proper orders on the merits. So the appeal 
-is allowed as directed above. 4 z 
' “The partjes: to bear their own costs. 
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CALCUTTA HIGH. GOURT. 
ayil Appeal No, 321 Of- 1981- 
oe June l5, 1932. 
po usa’ AND M. G. Guosz, JJ. 
A4fisa CHANDRA PAL - DEFENDANT — 
_APPELLANT 
ee “versus ` i 
“Kesi CASE LAW—Piaivne - — < 
RESPONDENT. | ; 
 Lanidlora. and tenant — — Rent Suspension of rent 
Alleged’ dispossession" by iandlord—Onus of proof— 
Binding in prenions, oe for previous: period, value 


70 Sor 
; “Where 4 a. ‘tenant raises a plea. of. dispossession by 
landlord and conseqtient suspension‘ of rent, the 
burden of proof “ison him to show the dispos- 
‘session, the <“extent: of the dispossession ~ and 
the." fact that. thé dispossession- - relates - to 
| the, period , for. which .the landlord -claims rent. - The 
“onus is upon the ‘tenant to make good his ‘defence, 
indesendently ‘of the decision in ‘the previous. suit 
‘fòr Febt’ in’regard ta a, previous period. Kumar 
Arun Chandra-Singha v.: Bhagaban Chandra Roy 
`- (3), Durga Prasad Singh y Rajendra Narain Bagchi 
(4), Smith `v. Malling (4) and Salts v. „ Battersby (8), 
““¥eferred to. *’ 
‘ The question of evicsion isto bė: “décided on the 
-facts -and circumstances of the particular case before 
the , court, irrespective of the decision in a previous 
case, on the ‘question . .of dispossession, if the landlord 
seeks to recover rent ‘on the -footing that the tenant 
wae in possession ‘ofthe entire area'demised. , 

Appeal against appellate order ofthe Ad- 
dional District J udge, Mi anamur, dated-the 
:29th June,.1931.. - 

Messrs. Joges Chandra Bon, “Panchanan 
eGhose, Durgadas Roy and J atindra: Nath 
Mitra, for the Appellant. 

‘Messrs:’ Narendra - Chandra, Bose, and 
: Nalin Chandra Paul, for the Respondent. ; 

Guha,J: The history of:the case. giving 
‘rise to. this- appeal has been -set out in 
-detail in the judgment of the court below, 
“and it is not necessary to recapitulate the 

-pame for: the:: “purpose. of the- appeal now 
before: us,’ excepting the fact that, in a 


m yee 
had ` 43} 


nae y $ fat 
tat ‘ . 


use B, Sit was held that the- -defendant 


Alie éHANDRA “Bh v. | Ristikh disi LAW. 


. with special reverence to 


to the period in suit, 
„has . then, come -to the finding that the 
plaintiff did not.appear to have realised 
any rent from ‘any under-tenant during 
. buit;for rent for a previous period, 1329 to ` 


Na EO” 


appellant in this appeal was 5. dispossessed. 
from :120 bighas of land out. of the total 
area of 2877 bighas.comprised. in the tenure. 
in respect of which rent was. claimed by. 
the plaintifirespondent. The claim in the. 
suit out. of which, this appeal has arisen 
was for realization of an ears of rent for 
the yeais 1334 to 1285 A. S. as also- for 
the period from Aswin. to Chaitra 1336 
B. S.;,there was also the claim for cesses 
and dama ges. The defendant-appellant i in 


fae allowed. \ fhis, court “contested -. the -plaintiff's claim, 


on, various grounds. The . defence with 
which we are, concerned in this, appeal. is 
the one which. -related to the dispossession ` 
by the plaintiff. from a part of the tenure; 
disentitling him to recover rent ss claimed 
in the suit. ` The point for determination 
raised ,.by the trial Court on. this, part of 
-the. Cese was, whether the defendant hed 
‘been “restored to possession of “the poiticn 
of the tenure complained of.” - 

According to the trial Gourt, it wes’ for 
the: plaintiff to show whether the tenants’ 
grievance had been remedied by teking 
effective steps to restore the tenent to 
Possession’ of the lands. This ‘wes.seid 
en observation 
made by ths courtin the judgment. passed 
in Reshee Case Law v. Satish Chandra Pal 
(1). The parties to it were the same as 
those in the appeal before us now. The 
learned Subordinate Judge, in the trial 
Court, observed that ithe evidence 
on plaintif’s. side was far from con- 
vincing, and he was not satisfied that the 
defendant's possession had been restored. The 
decision of the trial Court was against the 
plaintiff, and it _was held: that the rent 
claimed in the. suit “must remain in 
suspension” till the defendant was’ proved 
to have been put ‘into. possession of the 
lands from which he had been dispossessed. 
On appeal by the plaintiff, the learned 
Additional, District Judge considered that 
the point for decision in the appeal was 
whether the defendant was entitled to 


‘obtain suspension from payment of rent on 
| the. ground of-alleged -dispossession by the 
: plaintiff for the period in suit. 
_dudge observed that for the defendant to 
“suéeeed, he must ‘prove that the earlier 
; dispossession of which mention was made 


The learned 


continued down 


‘by’ the trial, Court, 
' The Court of Appeal 


(1) 132 Ind, Oas. 8l; A LR 1931 Gal, 3975. 35 057 
N 46; Ind, Rul. (1931) Gal, 513. 


1098 * 


the period in- suit, the. clear implication 


- being that there was no. dispossession by 


‘the landlord in respect of any part-of the 
tenure during. the period for which rent 
was claimed from the tenant in the suit 
out of which this appeal has arisen. The 
learned Additional District Judge has, 
„upon the findings; arrived at by him, on 
the materials before him,. held that the 
defendant had not. been kept out, of pos- 
session of any portion of the demised 
premises by the plaintiff, and that he was 
“not entitled to obtain suspension ffom 
payment of rent.” The case:was remanded 
to the trial Cowt for decision of other 
questions-arising upon the defence of the 
tenant . defendant relating tothe kists by 
which rent was payable, and the payment 
of cesses and dameges as claimed by the 
plaintiff. The defendant has appealed to 
this court. a! a 

It must be noficed at the outset that in 
-view of-certain observations in the judg- 
ment of this court in a case to which 
reference has been made above, the learned 


“Subordinate Judge-in the trial Court ‘had 


. placed the onus of proof entirely on the 


‘plaintiff to prove that the tenant had been 


“réstored to possession of the lands in respect 
of which- there .was -dispossession by the 


. landlore at a previous period. The observa- 


tions made by this court were in consonance 
with the view -expressed by this court from 


“time to-time upon the facts and circum- 
_Stances of particular- cases in -which the 


question: of suspension of rent arose on 
account of .dispossession..by landlord in 
respect of. the whole or a part of the de- 
mised premises; but the question. remains 
that dispossession as alleged by thetenant 


“in ‘any particular case must relate to the 


‘period. for which rent was. claimed by the 


— 
= 


a 
£ 
1 


‘to rebut. by | 
_ effective steps had- been taken to: restore 


A 


landlords. It would not, be right to lay 
down! as a proposition of law generally 
that the dispossession found in a previous 
‘suit should be -deemed as -against the 
landlord to continue up. to the time of 


(the institution of, the -subsequent suit for 


rent, and that there was-any presumption 
against him. which it was for the landlord 
roof of .facts showing that 


__the.tenant to possession of the lands from 
` -which “he 


Has found to have been dis- 
possessed-in a previous litigation. The deci- 
sion of this court in the case of PurnaChandra 


“wi Rasik Chandra 9 Ind Cas. 568 (2), on which 


very . great reliance “was. placed on “behalf 
of the appellant before us, does notstrictly 
(2) 9 Ind. Oas. 568; 13 O LJ I7 O O77 


SATISH OHANDRA PAL V. RESHEH GASH LAW. 


_ As indicated by the learned Chief 


-yWe 


8L, 
bear out. the general- proposition. As’ has 
-beén pointed- but; in that . cage, whether 
there has been an eviction or not depends 
upon the particular circumstances of each 
case. The tenant’s right: to suspension -of 
rent continues, as it has been held.in many 
‘cases, till effective steps are taken by the 
landlord to restore him to possession. 
_Althovgh the proposition has been:.statéd 
„in a general form in some. of those cases, 
Mookerjee, J., in Purna Chandra’s case;(2), 
‘mentioned above,..went into the quesiion 
-f .eviction arising for, consideration in: the 
‘case before him, forthe. purpose of decid- 
‘Ing .the same- in favour. of-the- ténant. 
The question of eviction- must, in our 
judgment, be-.decided on the facts and 
. circumstances of the particular case before 
the court, irrespective of the decision ina 

. previous case, on-the - question of; dispos- 
-session, if the landlord seeks to recover 
‘rent on the- footing that the-tenunt wasin 
possession of the ‘entire area demised, as 
-behas done inthe case before us. wee 
Itis difficult. to appreciate the -appli- 
-gablity of the rule of res judicata in re- 
gard to dispossession; during. the , period 
-of suit in a.case of this description. The 
question of, the; burden of- proof,’ how- 
ever; as has been urged’ on behalf: of the 
-appellant. is a very- material question in 
such a case, although it may very well 
_be said in the case before us all ‘the rele- 
-vant facts were before the-court below, 
-and it has drawn its own ‘inference on 
those facts, and held against the defendant 
inthe suit:. the question `of onus “was ‘not, 
therefore, of importance. ,On principles 
and-rules and rules of general applica- 
. tion, as also -upon the authority of decisions 
of Courts of England,.to which. reference 
has been made by Sir George’ Rankin, 
_G. J,, in delivering the judgment- of. the 
Full Bench of this. Court in-the | case 
. f Kumar Arun Chandra Singha v. Bhagaban 
Chandra Roy (3), there appears to be no 
. doubt that the onus is. upon. the, tenant 


| to prove eviction, and-the extent of sugh 


eviction, where the plea. of. such.,-eviction 
.is raised with a view to disentitle -the 
landlord to realize: rent in.its entirety, 
Justice 


in the judgment, the decision of the Judicial 


. Committee of the Privy.Couneil in Durga 


Prasad Singh v. Rajendra Narayan:Bagchi 
(4) supports the view that the. onus was 
(3) 183 Ind.’ Cas: 577; A I R i931 Cal. 537; 59 0 135 

5. 


-£ OL J 31; 35 OWN 1011:- Ind. Rul (1931) Cal? 


(4) 21 Ind. Cas. 750; 41 O 493: .40- I A'223: 18 O W 


. N 66; (1914) M WN.1; 15 ML T68: 190105 
ML 325; 16 Bom. L R42 YP 6), ii 19 O L J85; 2g 
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chad cone, ‘for ‘abatement `of rent. Tt may 
be '.zhentioned ` that “nothing more than 
abatement `of. apportionment could - þe 
decreed “in: fayour™ ‘Of «the ` appellant in the 
‘suit ‘out of which this” appéal has arisen, 
if eviction in ‘ réspeét - ofa any - ‘area: could 
be made'out by him. A lessee’ Claiming 
-apporticnment’ must prove the value” of 
the land ‘withdrawn’ ‘from the demise, 
ascertained on‘the date of such withdrawal, 
The burden of ‘proof lay upon .the teriant: 
-the Jandlord in such ‘2 case was’not a 
përson who wes'presecuting an équitable 
-claim io an epportionménti ‘he was a person 
„tö whosé legal claim to en “éhtire rent, the 
tenant was”in ‘law 'erititled to make ‘oul, 
what was in law a defence to 4 part of 
the’ claim: “So. “far as ‘the tenant was con- 
cérned it was è ple, of ‘partial discharge 
- from ‘his covenant; “and it followed, theré- 
fore, that it” mut" þe” made’ good “by the 
tenant, Tas the! ‘covenant was admitted: Sée 
Smith v. Maling (5) avid’ Salts” v’ “Battersby — 
(6). Theré<was" a ‘single’ ‘plea ‘to be-takén 
' -and substantiated by “the tenant, 4 single 
-{Sstie to be fried, and ‘there could not’ Pe 
- any shifting of onus in siéH a cases US 
“In our jadgment ‘there is 10 question of any 
articular direction by this court” binding 
upon the ‘parties: inthis case as indicatéd: by 
thé trial Court:theré 15 mo question also of the 
api plication ofthe rule’ of rés judicata go far 
a8 he: tenarits’ plea of partial eviction and 
consequent suspension of rènt, so far as the 
periods in suit” Was Tèngernêd, thé onus Was 
Upon “the tenant” iô make’ good ‘his defenee, 
 indépendently òf tha ‘decision i in- the: prévious 
suit for “rent, ‘in regard’t toa previous period - 
fieated as évidénde in favour of the‘defend- 
ant: “Examined ‘ “from” whatever’ oint - “of 
view either on "the footing.” that the onus was 
upon the ‘fénant- defendgnt ‘to make out ‘his © 
case of suspension or ‘apportionment of rent, 
- OF judged: “from the’ standpoint that upon the ` 
éntire 6vidence "before the court, the final 
: Gotirt of:facts thes come" to the finding’ ne- 
. Bativing” “thé défenée” of the ` fenant-defen- 


kag c 


- ee 7 5 ewer ma) te) Rl 


Gan the landlord’. Pirate claim ‘for rent 


anae Additional, 
` Coiirt of Apps! Below a ir ected A Ena 
ly ant stating that in the? ‘présént “ suit it had 
to-be found? independently e of. the ‘disposkes- ~ 
sion | proved i in thé’ previous suit for “Tent, 
< : Wwhethér the: ‘dispossession. ` CO tinued i in fact 
“during t the period for ‘which rent“was claim- ` 
(5), (1608): ‘Oro. Jac. 160; 79 E R 140. | 
BC) Ciao: ? K B155; T U JKB 931; 102 LT 790, 


VENKATA CHANDIKAMBA V. VISWANATHAMAYYA, 


hah na paka 


on. the tenants tó make out a- case, “if they | 


ERATO 
ed, and we must accept his finding that the 
‘defendant: -appellarit had not be ‘been kept out. 
‘of possession of any portion “of the demiéed l 
‘premises. 

‘In -the resuit the decision arrived at by 
the learned Júdgė` in the’ Court’ “6f Appeal 
‘bélow. and the order of remand made by him 
are affirmed. The appeal - is dismissed with 
“costs. The hearing’ feé in this appeal i is 36 
‘sessed at thrée gold mohurs. 

a M: Ç. Ghose, J.—I agree. = 
G “Appeal net : 


~~ 


l : PRIVY. COUNCIL. ci 
- Appeal from the Madras High Court:- 
January 27,1933. ° ; 
Lorp THANKERTON, SIR ‘GEORGE Lownp DES ~ 
AND Sir ‘DINSHAE MULLA. 
Thotapalli .Sarvabhotla, VENKATA ` 
CHANDIKAMBA - APPELLANT, 
; versus 
INDRAKANTI VISWANATHAMAYYA - — 
RESPONDENT. i 
Practice— Privy Cownci]—A ppeal—Point not fated 
in’ pleadings and on which ` there ` is mo “etidence, 
_ whether can be raised before the Board: 
'Jn an appeal to thé Privy Couiicil the appellant 
cannot be allowed to raisg g point not- raised ‘in ‘the 


"pleadings and on which, ere is no "evidence. before 
‘the:Board. te 


yr Narasimham, for the Appellant. 

Méssrs. L. De Fruyther and A. Majid, for 
“the ‘Respondent. — 
Lord’ ‘Thankerton. —The- one point 
“which is sought to be raised in this appeal 
-Dy the appellant, who ‘was plaintiff i in' the 
action,’ ists point which should’ have” "been 
“pleaded by him‘in “his plaints’ and it ‘has 
hot “been SO “pleaded.” ‘Tt has been “pointed 
out that it ‘required evidence to establigh’ it, 
‘andno evidence has been called about’ it. 
Tt was. not argued’ in the trial Judge's Court 
“nor wasit areued ‘before the’ High Court B 
the’ hearing of the appeal ‘and: erosi-objee- 
tions. “The first time it, was raiséd was on 
the application for review of ‘the judg gmen 
of the High Court.’ ` Their Lordships ` e 
clearly of’ opinion that 16 “is quite impos- 
sible ` to‘ allow the’ a péllant ‘tio raise 
the’ point without any pléadings and 
without” any evidence “before this Board, 
and, they ` will humbly | ‘advise His Mpitety 
that the appeal should ‘De | ‘dismiss “with 


+ 


- costs. and ` the decree of thé High. Court 
; affirmed, ” 


` Appeal dismissed: 
Kelir for the — -Messrs s. Hy. 


EELS 


a. D cs ola & Co, | 
‘Sc licitore for th e i Respondent Mr. 
“Harold Shepherd, ae 
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- ALLAHABAD:HIGH COURT. .. 
_ Second Civil. Appeal No. 418’ of 1930.. 
: May 2, 1932, : 
KING AND THOM, JJ. h 
PAL SINGH- DEFENDANT — . 
APPELLANT a a 
so versus ie, e a 
‘-Musammat AIJAZ_ FATIMA — nee 
AND OTHERS — PLAINTIFFS -- RESPONDENTS... 
Agra Tenancy Act (III of:1926), 6. 263-—Lambardar 
entering into agreement with purchasers, of some sharers 
enabling them to collect rènts separately—Validity of 
—S, 265, scope of—Powers -of lambardar—C2vil Pro- 
cedure Code (Act V of 1908},,0. XXII r. i~—One heir 


SHER 


brought,.on record—Other heirs filing. afidavit. re 


linquishing their rights—Whether constitutes transfer 
of their rights. Coie ties tie, ee gh Na eee 
An agreement entered into by a lambardar*:-for the 
sake of good’, management, with. the.-purchasers of 
certain shares in .the village: that- they. should 
collect the rent of their shares separately and- he 
would collect the rents: of the -rétiaining share aod 
acted upon -by: the parties, is a perfectiy- valid: agree: 
ment Ta binding on thé other-co-sharers. [p. 
34, col, 1. ET KANA NUT Ni ES Ps 
_ The powers ofa famberdar in an undivided mahal 
are laid down in s 265, Agra Tendióy. Act, which 
section’ -expressly ‘states-- that a lambardąr “is 


- entitled. to do all acta incidental ..to the, . proper 


management ofthe estate witha view to the common 


Libia] EN 5 a a 
Where one of the heirs ofa deceased pldinfiff was- 


. Held, thatthe — 


transfer of,the rights ofthe heirs... in-fa¥our of .the `’ 


heir, on,tne record, and that the. suit abated; ag Tre- 
gärde: the . heirs whose names- were not brought on the 
record: Haidar Husain v. Abdul Ahad 
guished.: |p: 35; cola. 1&2). o .-- ete 
-` Second Civil Appeal against the -decree 
of the: Additional District Judge,. Aligarh, 

datéd-the 29th November, 1929. as 
Messrs... K. N. Katju and S. B..L. Gour,- 
forthe Appellant. 2. 2 a a ua an 
..Messrs.:Mushiag. Ahmad and. Jai.Kishan- 
Lal, forthe. Respondents. e eee. 
: Judgment.—This. is. a defendant's - ap-- 
peal. arising out..of'a suit.for rent: ~ The: 


-e 2b aan a ran am 


plaintiff originally. was one Abdul Karim: ' 
Khan. and he.claimed for himself.and on be-:’ 


half of 7 other. persons the rent due from- 
the defendant first: set. in respect of the:15. 
biswas share belonging to the plaintiff and. 
the persons -he. represented.. 
No. .4, Sheo Baran Singh, was joined as pro. 
forma defendant ‘upon the allegation that - 
he was lambardar and entitled under cthe. 


terms ofan agreement -betweenthe:parbies ` 
to -collect the rent: of: the :-remaining: 5-2 


143—5 & 6 
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biswas share. The “suit was resisted on a 
great.number of grounds which we need 

not set forth in detail for the purpose: of 
this appeal.. Thetrial.Court dismissed the 
suit but-the .lower Appellate Court Has 

taken.a different.view and has’: decfeed thé 

major portion of the -plaintiffs claim: To 

understand:the facts in dispute, it is neces: 

sary to give.a brief. history-of the propert, 

in suit. In 1915 a 15 biswas share of th? 

village was sold to Ghulam Mohiuddin 

Khan. and Rashid Ahmad ‘Khan. The: 
plaintiff and 7 others -whom ‘he represented 
are-the representatives of. the purchasars:; 
In 1916 Sheobaran Singh. and “ Hardeo 
Singh, who were .co-sharers in! the villase; 
sted. for-.pre-emption and the suit. was 
decreed-on 26th September 1916. Sheo- 
baran Singh-paid up the whole of the pré- 
eraption money and thus obtained posses- 
sion ofthe 15 biswas. On--13th March 1920 
thé High Court. reversed thé pre-emption 
decree, -restoring -the title of the original’ 
purchasers, The latter regained possessién 
and Sheobaran- Singh. withdrew the pfe- 
emption- deposit.. The case went up to 
their Lordships of the. Privy Council and on 


22nd March-1927.the Privy Council revers- 


ed the decree of the High Court, :-restoring 
the -decree of the-Court of first instance; 


‘On 8th April 1927, Shéobaran deposited 


the ‘pre-emption 
session.-: > -> a 

This Suit was instituted by Abdul Karim, 
on béhalf of the répresentatives of thé pur- 
chasers, for the rent of years 1332. to 1334-9: 


money and regained pgs- 


- Oné öf the défencés to the suit. Was that 


Abdul Kariti Khan was not éntitléd. to 
sue èlone ‘but was boid to join. all ihe 
representatives of the. original purchasers.. 
This objection is - based’ -upon -the.. provi- 
gions of s.,266; Agra Tenaiiċy Act; but subs, 
s, (}) of that séction shows that thé co- 
sharers can appoint an Agent to act on 
behalf of them all. Abdul Karim claimed 
tö be acting asagént on beHalf ofthem All. 
and the‘objection is of no importance now, 
since Abdul Karim’ died ‘during the pen-; 
dency of thé suit, and upon his-death, thè, 
remaining representatives of the original. 
puichasérs wêré brought upon-the ‘récord. 
as plaintiffs.’ They’ expressly “stated .. in, 
their application’ for being impleaded as, 
plaintitis, that’ Abdul Karim Khan. was 
acting for them asthe collector of rents., 
There is therefore no force in this objéé< 
tion. i B MEN 
- Another point raised for the. appellant: 
is that Abdul Karim ‘Khan and. lis. cos 
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sharers Had no authorfty to collect fent in 
respect of the 15 biswas share in the village. 
The .plaintiff based his :1ight upon an 
agreement arrived at between all the repre- 
sentatives of the purchasers. on the one 
hand and Sheobaran Singh as. lambardar 
onthe other hand. It appears that after 
ihe decree of the High Court which resulted 
_inthesuit of Sheobaran being dismissed, 
the purchasers applied to have Sheobaran 
‘Singhremoved from the post of lambardar 
and one of themselves to be appointed.: The 
‘parties came to a compromise in the lam- 


bardari case to the effect that Abdul Karim N 


"Khan and his vendee co-sharers will realise 
the rent of.the 15 biswas share and Sheo- 
baran Singh will realise as lambardar the 
rent of the5 biswasshare. An arrangement 


“was also. made regarding the arrears of: 


rent due from tenants. 
. Itis argued that Sheobaran Singh had 
“no, authority to enter into this arrangement 
with the purchasers. “We cousider that 
there is no force in that contention.. The 
. powers of a lambardar in an undivided 
mahal are laid down ‘ins. .260 which defines 
.the powers. which were previously exercis- 
able by lambardars. This section expressly 
_ lays down that a_lambardar is entitled to 
do all acts incidental to the proper 
management of the. estate with a view _to 
the common benefit. These words are very 
wide and we thins that they cover a case 
such as the present, where the lambardar 
for the sake of ‘good: management came 
to an agreement withthe purchasers of the 
15 biswas share that they should’ collect 
the renis’ of their shares separately, while 
he should collect the rents of the remain- 
ing 95 biswas ‘share separately. We think 
that this agreement was perfectly valid and 
binding ‘upon the other co-sharers. The 
court below has also found that the agree- 
ment was as a matter of fact, acted upon 
by the parties. g 
| Another point argued is that as the 
result of the Privy Council decree which 
restored. the decree of the trial Court, ` Sheo- 
baran Singh was restored to the position 
of rightful owner with effect from the date 
when he deposited the pre-emption money 
in accordance with’ the decree of the trial 
Court in the year 1916 and that the plaintiff 
and ‘the other representatives of the pur- 


chasers must be held to have been in pos- 


session without title from the’ time of the 
High Court decree in 1920 up to the tiriie 


of the Privy Council decree in 1927. We 


are not prepared to accede to this argu- 
ment, : After Abdul Karim Khan and the 


SHER PAL SINGH v. AITAZ FATIMA: ' 
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other representatives of the purchasers had 
been successful.in the High Court and had 
recovered possession under the decree of 
the High Court we think.it cannot be held 
that they were in possession without title. 
It must be remembered. that Sheobaran 
Singh withdrew his pre-emption money 
and in our opinion Sheobaran Singh cannot 
be held to have regained -his title until he 
deposited the pre-emption money a second 
time on 8th April 1927 after the Privy 
Council decree. Rulings have been cited 
before, us on this point on behalf of both 
parties but we havenot been shown any 
decision whichis on all fours with the pre- 
sent case. 

It would certainly be very inequitable if 
Sheobaran Singh should he held entitled to 
the profits of the property from 1920 to 1927, 


- although he had withdrawn his pre-emption 


money and had the use of it throughout 
that long period. From the other point of 
view, it seems inequitable that the pur- 
chasers who had paid the money for the 
property should not be entitled to the bene- 
fits of the property until they received the 
pre-emption money after the decree of the 
Privy Council. In our opinion, Sheobaran 
Singh 1s not entitled tothe rents claimed. 
from the defendants first party before 8th 
April 1927. We agree with the court þe- 
low on this point. . 

Another point raised for the appellant is 
that the rent of the ex-proprietary holding: 
of the defendants first party had not been 
properly fixed under s. 36, U. P. Land 
Revenue Act, and therefore the suit was not: 
maintainable. It appears that. in the year 
1923 Abdul Karim Khan applied to the 
Collector, as proprietor and collector of rent,, | 
for having the exproprietary rent fixed. 
upon Sohan Pal, Sher Paland Ram Dei: 
Sher Pal is the appellant before us. Sohan 
Pal_is his brother and Musammat Ram 
Dei his mother. The rent claimed was. 
over Rs. 926. On 22nd September 1923.a. 
compromise was filed by the parties agree-: 
ing that the rent should be fixed at Rs. 970. 
per annum. The compromise was signed. 
by Sohan Pal and by.a barrister on behalf 
of the other two tenants. The Revenue 
Court fixed the rent according to the com- 
promise. Sohan Pal also executed bonds on. 
thesame day as head of the family, for. 
payment of arrears of rent in accordance with 
the compromise and for arrears of rent due. 
in respect of an occupancy holding under | 
2 decree, z 4 < 

For the appellants it is contended that 
Sher Pal Singh,;. the appellant, was not. , 
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properly represented .in those -proceedings 
and they are not binding upon him and the 
rent was not fixed in accordance with the 
provisions of s. 36. For the respondents it 
is, argued that these proceedings are 
binding and operate as res judicata. We 
find that it is not necessary to go into the 
question how far these proceedings may be 
binding upon Sher Pal Singh and Musam- 
mat Ram Dei because it appears from the 
judgment of the trial Court that the rates of 
rent claimed were not disputed by- the 
defendants. There is thereforeno force iff 
the contention that -the -plaintiff is not 
entitled to the amount of rent claimed “upon 
the ground that it was- not properly fixed 
under s. 36. m ik BA 

Another important point which has been 
raised for the: appellant is that the whole 
suit has abated. On 7th June 1928 Abdul 
Karim Khan who was then thesole~ plaint- 
iff, died. On 23rd June, hisdaughter Aijaz 
Fatima applied for having -her “name 
substituted as heir and on llth July 1928 
the other representatives of the original 
purchasers applied to be ‘impleaded -as 
plaintifis. It appears. however that Abdul 
Karim-Khan left as his heir his daughter 
and two brothers and the brothers were never 
brought upon the record. It is argued 
that on account of-the fact thatthe brothers 
were not brought upon the record the -whole 
suit automatically: - abated : three months 
after the date 
death. : ; 

The lower Appellate Court took into con- 
sideration an affidavit filed- before that 
court to the effect that the other heirs; of 
Abdul Karim Khan have relinquished their 
right in-favour of his: daughter.” On that 
ground the court below thought it was not 
prope: to dismiss the suit onthe ground of 
abatément. In our opinion the court below 
was not right in treating the affidavit as a 
transfer of the right of the remaining heirs 
in favour of Kaniz Fatima. The other 
heirs might . if they pleased relinquish 
theirrights, but a mere relinquishment 
would not have the efféct of transferring 
their rights to Kaniz Fatima. Tn our 
opinion, it must be held that the suit abated 
as regards the brothers of Abdul Karim 
who were not brought -upon the record. 
They are only entitled to a half biswa 
share, so the suit must be held to’ Have 
abated to the extent of a half biswa out 
of 15 biswas. It has been argued for the 
appellant that the suit does not abate 
merely tothis extent, but the whole suit 
must be held to haveabated. The ruling in 
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Haidar Husain v. Abdul Ahad (1) was, cited 
but we think that the case was distinguish- 
able upon the facts as the suit was for the 
demolition ofa certain building. We think 
that the question of abatement must be con- 
sidered with reference to the subject-matter 
of the suit. It was not possible to pass a 
decree for the demolition of a small portion 
of the building, but there is no difficulty in 
giving a decree for a definite fraction of a 
sum of money. No clear authority has 
been shown to us for holding that the 
suit must be held to have abated entirely, 
merely because all the heirs of one of the 
plaintiffs has not been brought upon the 
record. It has also been argued that a suit 
for the rent of a.portion ofa holding is nos 
maintainable. In answer to this we need 


‘only say that this point was not taken in the 


grounds of appeal or argued before the 
lower Appellate Court and we cannot permit 
it to be raised for the first time in argu- 
ments. ae 
= We accordingly allow the appeal to this 
extent, only that we vary the decree of the 
court below by deducting a 1-30th share of 
the sum decreed, namely, Rs. 66-10-3. In 
othec respects we maintain the decree of 
the court below. Parties will receive and 
pay costs in proportion to success and failure 
throughout. . l . 

N-A.. l Appeal partly allowed, 
(J) ¿0 A. 117; 5A. L. J, 62; A. W. N. (1908), 41, 


ALLAHABAD HIGH COURT.. 
First Civil Appeal No. 47 of 1929. 
June 20,1932. : 
MUKERJI AND Bennet, JJ. ; 
BADRI NATH AND ANOTHER — PLAINTIFF . 
_ APPELLANTS 
: F VETSUS 
RAJA RAM AND OTHERS - DEFENDANTS 
AND PLAINTIFFS — RESPONDENTS. . 

Civil Procedure Codz (Act V of 1908), 0. XXII, r. 
9—Death of decree-holder after preliminary decree— 
Abatement—Finat decree made without setcing aside 
abatement—Validity ‘of final decree—Abatement, 
effect of. S a 

Where after the passing of the preliminary decree 
in a case the decree-holder died and his sons applied 
to the court for making the final decree without any 
prayer to set aside the abatement which had taken 
place on the failure of the sons to get -their names 
brought on the record, and the court passed a final 
decree andthe defendants filed a suit to declare that 
the decree was anullity: — 

Held, thatthe abatement did not amount to a final 
disposal of the case, that the court did not cease to 
have jurisdiction in the matter in which the abate- 
ment took place and that consequently the final decree 
was not bad for want of jurisdiction and the suit 
was not maintainable. Bibi Khozaima v, . Official 


; SR j ° 
Liquidator of Kayesha Trading and Banking Cor- 
poration Ltd (1), dissented from, Chu? ya v. Banesh- 
ned (2), relied on. Gujrati v Sital Missir (3), referred 
O- . 3 r 

The courtdces not cease to have jurisdiction when 
an abatement takes: place. pe ee 
-.Messrs.. K. N. Katju and M. N. Kaul, for 
the Appellants. < < 

Messrs. P. L. Banerji and H. P. Sen, 
for the Respondents. 

Mukerji, J. -This appeal is by two of 
the plaintiffs in the original suit. The 
history of. the case is this. Oné Ram 
Harakh .Pande obtained g preliminary 
decree against certain defendants, inclad- 
ing the plaintiffs. of- the suit out of which 
this appeal has arisen. This -decree was 
made on.24th January 1924.. Ram Harakh 
died sometime in November -of that year. 
On 3rd. February 1926, Ram Harakh's four 
sons .made an. application, to the court 
which had passed the preliminary. decree 
jor making the preliminary decree final. 
Notices were issued to the defendants and 
nobody appeared‘to contest the application. 
A final decree was passed on 24th. April 
1926. On.-26th. April 1928, the plaintiffs 
instituted the suit to obtain a declaration 
that the-final decree passed against them 
was nullund void. The defence was various 
andthe principal defence was that-the suit 
was barred by. .res judicata.. We. may 
point out: here that oneof the grounds-taken 
in the plaint- was that the final decree had 
been obtained by fraud oncourt and the 
defendants: As to this they replied that 
there was no fraud. | 

The -court-below dismissed the suit and 
hence this-appeal. by-two only out of the 
five plaintifis.. We have to consider two 
points. first whether there was- any fraud 
in’ obtaining the’ ‘finaldecree and secondly, 
whether the final: decree was passed without 
Jurisdiction, -and, therefore, is null and 
void. “=. - l A 

On thé first point the ‘only. evidénce” on 
the record: is the statement of Sadhu Saran, 
one of the .plaintif-appellants to the. effect, 
that he received no notice alleged to have 
been issued before the preparation of the 
final decree. Supposing that Sadhu Saran 
did not receive any notice it does not follow 
that there was any fraud perpetrated by 
the decree-holders, and, therefore, the issue 
must be decided against the appellants. 
‘On the second point the argument is that 
the decree. that was passed on 24th April 
1926 was a: nullity inasmuch asthe court 
had no jurisdiction to entertain the appli- 
‘cation for. making the final decree without 
setting aside the abatement which had 
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“The abatement’ must, however, be set. aside. ,be- 
fore the substitution:can be~> made and in making 
the, substitution:.without setting -aside the- abate- 
ment, tke court certainly. acted without jurisdic- 


tion.’ te ode oie A si OF ae BAEN 
. We have in this “court definitely held in 
à Full Bench ‘décision in Churya v..Baneshi 
war(2) that an. abatement. takes. -place 
automatically | and does. not, .require - an 
order of the court to, be passed. to..that 
effect. ~ Béfore this decision was. given, the 
view-taken by a Division, Benchof this 
court was that an abatement could -take ° 
place only, by the passing of an.order to that 
effect : see Gujrati v; Sital Missir (8)... As- 
suming that where asuit abates,the court 
ceases to have jurisdiction to hear it,: till 


W 84 Ind. Cas, 1001; A IR--1923 Pat, 417; 2 Pat, 
16 


* 


en y oy r , ^ lS te am Jle 
(2) 93 Ind, Oas. 313; A I R. 1026 All: 217; 48 A-334; 
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the abatement is set aside, as held by the 
Patna High Court, in the view of this 
Division Bench the court would not cease to 


have jurisdiction simply because a certain 


party in a cause had diéd, ‘for according to 
thai view an abatement “could take placé 
only when an order to that afféct ` has béen 
made. 

The Full Bench decision in Churya v. 
Baneshwar (2) was given on lith J anuery 
1926, and could not have been published in 
Indian Law Reports till, say the end of the 
year. Even in unauthorized reports it coulsl 
not have been published tilla few months 
later. When Ram Harakh Pande died ‘on 
4th November 1924; the ‘earlier ruling of 
Gujrati v. Sital Missir (3), which was given 
in 1923, was the view of this court and one 
can easily see, therefore, why in the appli- 
cation of 3rd February 1926 for the making 

of the final dec‘ee, there was no prayer for 
setting aside the abatement. As regards that 
application it was argued by Dr. Katju that 
it showed the mala fides of the sons of Ram 
Harakh, inasmuch as they did not mention 
the date of the death of their father. But if 
no abatement had taken place, for there 
was no order of the Court in existence 
declaring’ an abatement, surely it was not 
necessary for the sons of Ram Harakh to 
mention the date of’ Ram Harakh’s déath 
and to apply fo: setting aside the abate- 


ment. We cannot therefore infer any bad 
faith from the application. Now 
the question is whsther the decree 
of 1926 is a nullity. We have found 


that the court which made the decree, was 
possessed of jurisdiction. This the decree 
cannot be bad for want of jurisdiction on 
the part of the court making it. No other 


ground remains for arguing ‘that the decree . 


1s’ a nullity. 

Weare clearly of opinion that the decree 
of 1926 operates as res judicata against the 
appellants, and it is- not open to them to 
challenge it by a separate suit. 
decree was pabsed in 1926. the defendants 
had eithsr been seryed with a notice or not; 
in 'either case; the deċree would be binding 
‘on the defendants. If as we- have found, 
there was no fraud i in the passing of ‘the 


decree, the only way in which it could be 


an application’ under O, 
No such 


set aside was by 
TX, x. 18, Civil Procedure Code. 
application was made. 
wefind that when execution was laken out 
and notices were served ` on the plaintiffs 


When the - 


On the other hand’ 


0 66 Ind.. Oas. 554; 44 A 459; A IR 1922 Al 
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and the present appellants, they filed objec: ` 
tion to the execution of the decree, but none , 
of the grounds stated that the decree had 
been passed without any previous informa- 
tion given to the objectors: see pages 35 
and 36. The decree having not been taken 
exception to in the only way it could be 
taken exception to, is binding on the plaint- 
iffs and on the appellants and it cannot be 
challenged by a separate suit. Inthe result 
the appeal fails and we hereby dismiss it 
with costs. 


NA, Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Revision No, 287 of 1931. 
September 2, 1931. i 
SUHRAWARDY AND GRAHAM, JJ. 
CHARUSILA DASSI=ParirioNne 
TT VETSUS 
MAZAFFAR SHEIKH anp OTHERS— 
" Opposite PARTIES. ` 

Bengal Tenancy Act (VIII of 1885), 38. 105, 105-A, 
106 =A pplication : for alteration of rent as récordéd in 
Record-of-Righis—Court-fee' payable—Bengal- Govern- 
ment Notification No. 6954 of 21st July,- 1922— 
Court Fees Act VIE of 1870), s. 7 (1)—Tf applica- f 
blet * 

An application for settlement of fair and - equit- 
able ` rent, claiming enhancement on tHe ground of 
the rise in prices of staple food-crops and ad- 
ditional rent fur additional area, comes within 
the scopes ‘of s. 105, Bengal Tenancy Act: But 
where the applicant prays for correction of the 
entries in the Record-of-Rightsin respect of the jamas > 
by incorporation of the kajat, her case being that the 
amounts-of renf mentioned in the” kiatians are not 
correct, ‘because such amounts donot include Aujats 
or portions of rent which the landlord: remitted for 
some reason or other but which really form, ‘part of the 
rents, the reliefiis one which may fall under s. 106 
and | may also be considered to bê within 6. '105-A (fh 
It is not a relief which'can be said to'be one' which 
the landlord or'tenant can claini under &: 103" in, res- 
pect of settlement of rent. Kdilash' Sundari v Mid- 
mapur Zamindary. Co, Ltd, (1), referred to. [P. 38, 
col. 2, 

Lak idan to the court-fea to be paid on, an 
applicatibh under s J05-A, the court has to be guided 
by the Government Notification No. 6954 of - 2186 July 
19:2 which contemplates one tenancy and is intended . 

trlevy a court-fee of 12 annas in case of one tenancy’ 
irrespective of whether it forms the subject of one 
appliéation or isone ofa group of tenancies: covered 
by one application. Gopal Chandra v. Guru Charan 
(4), raferred to. [p.39, cols. 1 & 2.] 

Where an applicant seeke for an alteration of the ` 
rent ag recordet in the Kecord -of Rights, the value of 
the relief for purposes of court-fee should be ten times 
the differance between ‘the rent recorded and that 
claimed in respect of each tenancy, and it cannot be 
valued according to the mode of valuation i indicated i in 
s:7 (11), Court Fees Act K. Ra yappun Kutti 
Nambiar v. .Chathtiw Kutti Nambia? (7), not fol- 
lowed. [p 40 col. 2.] 

Civil - Revision against an order of the 
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Special Sub-Judge, Birbhum 
the 19th December- 1930. 

Messrs. A K. Fazlul Hag, Jahnavi Ch. 
Das Gupta and Jogesh Ch. Sinha, for the 
Peti ioner. 

Messrs. Sarat Ch. Basak, Nasim -Ali and 
Bijan Kumar Mukerji, fcr the Opposite 
Parties. 

Suhrawardy, J.— This revisim peti- 
tion relates to one of the five applications 
made by the petitioner under s. 105, Bengal 
Tenancy Ast, before the Assistant Settle 
ment Officer for, .as she stated in her peti- 


(Suri), ‘deted 


tion, settlement of fair and equitable rent - 


-a — 


claiming inter alia, ° 

“enhancement on the ground of rise in prices of 
staple food crops, excess rent for excess area ond 
for correction of the entries in the. Record-of-Rights 


in respect of the jama by incorporation of the hajat. 


(or a portion of the rent kept in suspension out of 
grace by the landlord) with the jama recorded.” 

The applications were made as regards 
201 tenancies or holdings and were divid- 
“ed into five groups,- each ` application 
relating to a ‘number of cases. The 
grouping was done’ in 
r. 60 (4) of the Rules framed by the Bengal 
Government under the Bengal Tenancy 
Act, the several tenancies being in one 
village.” : The first application referred 
to 52 khatians, the second to 43, the third to 
39, the fourth to 33 and the fifth to 34. This 
Rule was issued in connection with the third 
case, and the point with which we are now 
concerned is as to what should be the proper 
court-fée payable on the application by the 
petitioner. Under the Government Notifica- 
tion to which reference will be made the 
petitioner paid a court-fee of 12 annas 
upon each khatian covered by the five 
applications under s, 105 presented by 
her: Taking the case with which we are 
now concerned the khatians covered by 
it were, as stated before, 39 in number. 
The petitioner paid 39 times 12 annas as 
‘court-fees on the application. ‘The As- 
sistant Settlement Officer took exception 
tothe amount of court-fee paid by the 
petitioner and she thereupon paid Rs. 20 
more for each application that is Rs. 100 
for. the five applications presented by her. 
The decision of the Settlement Officer was 
not in favour of the petitioner and she ap- 
pealedto the Special Judge of Birbhum. 
At the heering of the appeal a préliminary 
objection was taken on behalf of the respon- 
dent that the applications made before the 
Settlement Officer. as well 'as the appeals 
before the Special Judge did not bear 


requisite stamp. The learned Special J udge . 


considered the question and was of opinion 
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that the proper court-fee payable on these 
applications should be 12 annas for each te- 
nancy involved end an ad: valorem court- 
fee not exceeding Rs. 20 on the valuation 
to be put on the relief asked for in res-- 
pect of each such tenancy. 

The petitioner contends that the view 
taken by the Special Judge is not correct’ 
and before us she even goes to the length ` 
of urging- that the court-fee levied by the ' 
Assistant Setilement. Officer was not also 
according to law. Her contention is that 


her case is not one which falls under s. 106- “ 


or s. 105-A, and that therefore the court-fee 
put by her is sufficient. Inthe second place 
she contends that if the case falls under 
s. 105-A or is considered a suit under s. 106, 
the additional court-fee of Rs. 20 put by 
her on each application is sufficient. Before. 
ccnsidering the merits of the petitioner’s 
contention, it 18 necessary to consider the 
neture of the application and to determine 
under what provision of the law it falls. 
Asis said in her application, she prays 
for settlement of fair ənd equitable rent 
claiming enhancement on the ground of the 
rise in prices of staple food-crops and 
additional rent for additionel area. So. far 
as this relief is concerned, it comes wholly 
within the scope ofs. 105. ‘She then prays. 
for correction of the entries in the Record- 
of-Rights in respect of the jamas by in- 
co-poretion’ of the hajat. Her ‘case is 
thet the: amounts of rent mentioned in 
the khatians are not correct; because such | 
emounts do not include hajats or portions 
of rent which the landlord remitted for 
some reason or other but v hich really form 
part of the rents. This relief is one which 
may fall under s. 106 and may also be con- 
sidered to be within s. 105-A (F): Kailash. 
Sundari v. Midnapur Zamindary Co. Lid. 
(1). Itis not a relief which can þe said to 
be one which the landlord or tenant can 
claim under s. 105 in respect of settlemen 
oi rent. The petitioner invites the Settl t 
ment Officer to inquire into the question 
as to what the real rent is and not for 
settlement of a fair and equitable rent on 
the grounds mentioned in ss. 30 and 52, 
Bengal Tenancy Act. It must therefore’ 
come under s. 105-A or 106 end we assume 
according to the above decision and for 
Our present purposes that this relief is 
one within s. 105-A (f). ; 
With regard to the éourt-feeg to be paid | 
on the applications under ss. 105 and 105-A 
we haveto be guided by the Government 
mO Ind.: Cas, 525; A LR 1929 Cal. 4”. 32 O WN- 
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Notification on the subject irrespective. of 
the provisions of the Court Fees Act. - The 


Notification No. 6954 L. R. of 21st July’ 


“1922 published inthe Caleutta Gazette of 
26th July 1922, Part 1, is in these words 


“The Governor in Council is pleased to direct 
that an application made under the said section (s. 105, 
Bengal Tenancy Act), for a re-settlement of rent 
during the preparation of a-Record-of-Rights under 
Ch. X, Bengal Tenancy Act, shall bear (8) & stamp of 


12 annas for each tenant making or joining or joined . 


in an application and (b) if at any time during the 


hearing of the application, an issue is raised by thes 


applicant under s. 105-A of the said Act, in - addition, 

@ stamp to the amount of an ad valorem fee chargeable 

under Art. 1,Sch 1, Court Fees Act. 1870, (VII of 1870), 

as amended by the Bengal Court Fees (Amendment) 

ra (LV of 1922), subject to a maximum of 
5. 


The plain meaning of the Notification 


is thatif an application is made in which 
several parties have or have been joined, 
astamp of 12 annas should be put for 


each tenant, which has been interpreted. 
to mean each tenancy: © Sachidananda’ 


Thakur v. Mahesh Chandra Das (2). But 
if an issue is raised, as it is raised here, 


under s. 105-A, then in addition to the. 
above stamp, a stamp of the amount of ad, 


valorem fee chargeable under the Court 
Fees Act should be put subject to a maxi- 


mum of Rs: 20 in respect of each tenant as: 


mentioned in ĉl. (a) and not on each 
application as contended for by the petu- 
tioner. This notification fixing the amount of 
court-fee to be put upon an application under 
s. 105-A is more for the benefit of the par- 
ties thanthe Government. An ad valorem 
fee chargeable on the application under 
s: 105-A may be much more than Rs. 20 


but by the notification the Government. 


fixes a maximum payable in case of éach 
tenancy. It should be noted again that 
the grouping of several tenancies in -one 
application under ss. 105 and 105-A. has 
been done under the Bengal Government 
Rules, Part 3, r. 60 (4) and such group- 


ing is allowed only when a number of. 


tenants under the same landlord in the 
same village make a joint application for 
settlement of rent or are. joined as defend- 
ants in the same proceeding under a. 


similar application by the landlord. This. 


grouping is allowed for the purpose of 
convenience and not for any fiscal or other 
purposes. “The Government Notification 


contemplates one tenancy and is intended, 


in case of 


to levy acourt-fee of 12 annas 
whether it 


one tenancy irrespective of 


forms the subject of one application or is 


(2) 79 Tnd.: Cas, 312; A T'R 1924 Cal.°345; 50 0,903: 
BOWN — . tee 
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one of a group of tenancies covered by 


one application, This finds support from . 


the view taken by Mitter, J., in Gopal 
Chandra v. Guru Charan (d). 


If the matter be considered to come’ 


within s. 106, the Government Notifica- 
tion under that section is to the effect 


‘thatthe fee chargeable on an application 


under s. 106 is not to be caleulated under 
el. 3, Art.- 17, Sch. II, Court. Fees Act 


which fixes the amount of court-fee for suits ` 


for declaration, butshould be the amount 
of ad valorem fee chargeable under Art. 1, 
Sch. I of the Act. 
amount of such ad valorem fee is less than 


Rs. 10 (now Rs. 20) it -is to be stamped.. 
according to valuation put on the relief 
sought subject tothe above maximum. The- 


learned Advocate for the petitioner argues. 


that it is to be considered as a suit for - 
declaration against a large number of 


tenants, that their rents were wrongly re- 


corded in the Record-of-Rights and that. 
they should include the hajats also and ` 


hence eachofthe applications filed by the 


petitioner should bear a stamp of Rs. 20 
only. This argument has no subétance. . 
If it were a suit for declaration against . 


a large number of persons brought in a 
civil Court for a mere declaration thet 
the rents should include the kajat alo. 
probably the court-fee put wpon the ap- 


plication in this case is sufficient: Dhakeswar . 


Prosad Narain Singh v. Iswardhari Singh 


30 I. C. 826 (4). But here the petitioner asks , 


for separate reliefs against a number of 


tenants and mentions certain amounts 
whichought to be added to their respec- : 
Infact she seeks for a decla-, 


tive rents. 
ration in case of each particular tenant that 


his rent should not be as recorded in the 


Record-of-Rights, but according to what 
she stated in her petition. Such being.the 
case she must value her case according to 
the relief she seeks against a particular 
tenant. This would be obvious if we take 
the converse case. Ifthe 39 tenants bring 


æ suit against the landlord for declaration _ 
that they are not liable to pay the hajat, it |. 


would be unreasonable to hold that such 


application can, be made ona .court-tee of. 


39 


In a case where the. 


Rs. 20 only, for each tenant claims a sepa- 


rate relief against the landlord. If ina 
case like that each application is to be. 


valued and stamped according to the relief 
sought by each tenant, there is no reason. 


why adifferent mode of calculation of court- | 


13) 147 Ind, Cas 701; 
N. 1126. 


A L R 1929 Cal; 141; 32 O.W 
(4) 30 Ind. Oas. 862, i je 


4 : 
10. E 


fee should be, adopted in cage where the 
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landlord ‘brings -Ẹ pimiler ‘suit eġejinst ‘a 


number of tenants: °**~ 


“Cases “similar to this came up i con- 
sideration before the Patna’ High ¢ 


Lachmaiv Sahu v: Abdul ‘Karim (6), Where 
itiwas held that where a number of tenents 
bring a suit against a.landlord‘for a declara- 
tion that the rents. entered in the khatian 
are-higher then the rents actually paid or 
“that ‘the lands are held under a batat sys- 
tem, a court-fee of Rs. 10 (which was then 
the fixed _court-fee for a declaratory suit) 
should have ‘been paid in respect of each 
Cie hg SET Oe ee fee i O 
set of tenants” The Patna cases may have 
been~ decided on the rules. ftamed by that 
Governnient but they lay down a genéfal 
“Jaw “which has been altered by the above 
notifications” ‘of the Bengal Government: 
In ‘my judgment, the “view taken by the 
learned Special Judge that the “petitioner 
should pay an. ad valorem court-fee in 
respect of each-of the 39 tenancies involved 


in this “case in ‘addition to 12 annas foreach - 


tenancy is correct. a 

The next question that has to be deter- 
‘ mined “is how to value the relier for the 
purpose of court-fee. The learned Special 
Judge has relied upon a certain scale ad- 


opted by the’ Settlement Officer probably. 


of that district under the Government 
sanction and that is that the value of an 
application under s. 105-A or 106, whee 
it seeks for an alteration of the rent as re- 
. corded in the Record-of-Rights shotild’be 
20 times the difference between the rent 
recorded and the rent claimed. It is not an 
authority which we should follow and we have 
to see for ourselves as to what should be 
ihe proper valuation to be put in sucha 
matter. Looking at the case from a general 
point’ of view it would appear as if what 
ihe petitioner prays in this case isa, decla- 
ration and some consequential alteration 
inthe Record-of-Righits. But the Govern- 
ment Notification says that the covirt-fee 
should be put on such an application not as 
if it were a declaratory suit’but an ad valo- 
rem cour-fee on the valuation put upon 
the relief sought. The petitioner has not 
valued her relief in respect of each tenant 
in this case. There is no express provision 
in the law to enable us to determine the 
proper valuation in a case like the present. 
But the principle adopted by the learned 
perc Judge isnot wholly unreasonable, 


(5) 50 Ind. Cas. 328; 4 Pat, L. J. 297, 
(6) 51 Ind. Cas. 767; 4 Pat. L J 299: - 
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Cheéthis Mahto v. Muhammad Karim (5) and. 


question similar to this’ came up fòr 
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consideration before the Madras High Court 
in K. Rayappan Kutti Nambiarv. Chaththu 
Kutti Nambiar (7) where the suit was for a 
a declaration that,the plaintiff was liable to 
pey a kind of royalty payable to the hill- 
owner at a rate lower than that claimed by. 
the defendant, 

It was held that it was a proper declara- 
tory suit without any consequential relief 
and that the value of the subject-matter in 
dispute should be the capitalized value of 
the difference between the plaintiff's and 
‘defendant's claims. What the capitalized 
value should be is not stated in that case. 
Without any rule framed by the Government : 
in this respect, Iam not inclined to accept 
the valuation that the capitalized value 
should be 20 times the difference because 
of the provisions of s. 7 (ii), Court Fees Act. 
There it is said that where a sum is payable 
periodically the valuation should be ten 
times the amount payable for one year. 
The amount of.rent may be said to bea 
sum payable annually tothe landlord and 
the valuation should be ten times the rent or 
in - such, cases, the difference between the 
rent admitted and the rent claimed. If the 
metie-in dispute does not come under that 
clause, I think, justice would be done by 
holding that the capitalized value should 
be ten times the difference between the 
rents admitted and claimed. 

It has been argued on behalf of the peti- 
tioner that applications or suits of this 
nature should be valued according to the 
mode of valuation indicated in s. 7 (xi), 
Court Fees Act, and for this purpose reliance . 
hes been placed on B. Suryanarayana v. 
Venkatachelam (8). There the question 
came for, determination in connection with 
the jurisdiction of the court trying the suit. 
The suit was for a declaration that the 
entry in the Record-of-Rights to the effect 
that the defendant had permanent occupan- 
cy right in the suit land was not correct. 
In suggesting what the proper valuation of 
a suit like that should be, the learned | 
Judge observed that the proper way for deter- 
mining the value of the suit for jurisdiction 
purposes was to adopt the mode of the valua- 
tion of a suit brought by the landholder for 
recovery of possession of immovable proper- 
ty from a tenant holding over after the 
period of tenancy. According to s. 7, cl. (xi) 
(cc), Court Fees Act, the valuation should be 
one year’s rent which must be taken, ac- 
cording to the Madras case, in connection. 

(7) 79 Ind, Oas. 343; A I R 1924 Mad. 621; 46M L 
J 377: 19 L. W. 668 

8) 101 Ind, Cas. 85; A IR 1927 Mad. 568, 


1933 < - 


with.the jurisdiction of the court. “Ta regret ` 


that I am unable to agree with the learned 
Judge’s view that in a case like the one be- 
fore him the valuation should be according 
to-s. 7, cl. (xi), Court Fees Act. That clause 
begins by saying “in valuing the following 
suits between landlord and tenant; ” and 
then a numberof suits between landl6rd 
and tenant is mentioned under none ‘of 


which the present case can be said to fall. 


The words “the following suits between 
landlord and tenant™ “indicate that-no other 
suit between them should be valued in like 
manner- = < ; Í 


‘In my judgment, therefore,the Rule should 
be made absolute only to this extent that. 


the order of the learned Special Judge that 


the plaintiff should value her relief against - 


each tenant at 20 times the difference 
between rent recorded and the rent claimed 
by her should be modified by making it ten’ 
times; and in other respects the rule is 
discharged with costs, three gold mohurs. 


‘Graham, J.-I agree that the Rule must 


be discharged except in so far as the me- 
thod of valuation for-the purpose of court- 
fee is concerned. My learned brother has 
‘dealt with this point and I do not wish to 
add anything. As régards the question 
. Whether the court-fee should be charged in 


respect of each tenancy or each group often- 


ancies, which it appears to me that the deci- 
sion of the court below is right. Mr. Haq on 
behalf of petitioner has referred to r. 60, 
sub-r. (4) of the rules framed by the Local 
Government under the Bengal Tenancy Act 
and to Notification- No. 6954 L. R. dated 
21st July, 1922; and on the basis thereof 
has argued that the petitioner should “Have 
been held to be liable to pay court-fee in 
respect not of each tenancy but of each 
group. No doubt, r. 60 (4) does authorize 


the Revenue Officer to consolidate a number : 


‘of such applications under ss. 105 and 105-A 
where there are a number of tenants occu- 
pying lands under the same landlord in the 
same village; but because that is permissi- 
ble, presumably for the convenience of the 
parties, or of the court it does not follow 
that the question of court-fee must neces- 
sarily be affected. As to that; having -re- 
gard to the wording of the rule referred to 
above, it appears to me that the ad valorem 
court-fee is payable not in respect of each 
group but in respect of each tenancy. 
NAs, Order accordingly. 


e 
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ALLAHABAD- HIGH:COURT.: 
Second Civil Appeal No. 1588 of 1980. 
June 15, 1982. 
SuLA MAN, (|, J. AND BANERJT, J. 
SHANKAR L.L - PLAINTIFF — 
; = APPELLANT | 
; TT BETENG ; 
Musammat HASHMI BEGAM AND ANOTHER 
i ~ DEFENDANTS RESPONDENTS. 

Agra Pre-emption ActiXI of 19234, &.~4 (9,—Pre- 
emptor, whether derives his title through the vendee— 
Limitation Act (IX of 1908, s. i19—Acknowledgment 
by vendee, whether binds pre-emptor. | | 

A pre-emptor isnota person deriving his title 
through-the vendee within. the meaning -of s. 19 of 
the Limitation Act soas to make an- acknowledg- 
ment of the vendee made in his written statement 
filed after the’ claim for preemption has been 
brought; an acknowledgment of his ` predecessor-in- 
title ‘binding upon the pre-emptor. ` |p.42; col. 


“Second Civil Appeal against the decision 
of the District Judge, Agra, dated the 2lst 
May, 1930. 


` Messrs. B. Mallik end N. P. Asthana, for 
the Appellants. 


Messrs. S. K. Dar, Baleshwari Prasad 
and M. A. Aziz, for the Respondents. 

Sulaiman, C. J.—This is a plaintiff's 
appeal arising out of asuit for sale on the 
basis of a mortgage-deed dated 15th July 
1916, executed by Mohammad Abdus Salam 
in favour of the plaintiff, Lala Shankar Lal. 
It appears that after this mortgage Abdus 
Salam sold the equity of redemption on 1st 
September 1919 to Narain Das. A suit 
for pre-emption wes brought by Musammat 
Hashmi Begamon 13th July, 1919. In his 
written statement dated 26th October 1920, 
Narain Das admitted the existence of this 
previous mortgage. The suit. was decreed 
on ênd December 1920 under a compromise 
and Musammat Hashmi Begam deposited 
the pre-emption money and got the prop- 
erty, Subsequently on 18th February 
1924 she sold the property to Musammat 
Nizami Begam. The present suit was ins- 
tituled on 13th Julv 1929 against Hashmi 
Begum without originally | impleading 
Nizami Begam. She was subsequently 
impleaded on 19th October 1929 and the 
plaint was amended and an. addition was 
medethat time was extended as against 
her by virtue of the acknowledgment con- 


“tained in the aforesaid written statement’ of 


Narain Das. It is obvious that if the 
acknowledgment’ does not help the plaint- 
iff the suit against Nizami Begam would 
be barred by time; on thé other hand, it 
would be in time if the plaintiff could take 
advantage of that acknowledgment, 
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Both the Courts below have held that 
the pre-emptor Hashmi Begam cannot be 
said to have derived title through the 
¥érdee Narain Das and that therefore the 
a¢éknowledgment made by Narain Das was 
of no avail under s. 19, Limitation Act. 
Section 19 provides that where before the 
expiration of the period of limitation an ac- 
knowledgment of liability has been made 
in writing signed by the party against 
whom such property or right is claimed, 
or by some person through whom he de- 
rives title or liability, a fresh period of 
limitation shall be computed from the time 
of the acknowledgment. The question is 
whether a pre-emptor ĉan be said to bea 
person deriving title tbrough the vendee 
against whom he sues and obtains his 
decree. It was pointed out by Mahmud, d., 
in Govind Dayal v. Inayat Ullah (1), that 
` the right of pre-emption is not a right of, 
“repurchase” either from the vendor or- 
from the vendee, involving any new con- 
tract of sale‘ but it is simply a right of 
“substitution” entitling the pre-emptor, by 
reason of a legal incident to which the sale 
itself was subject, to stand in the shoes of 
the vendee in respect of all the rights and 
obligations arising from the sale under 
which he has derived his title. The cleim 
for p e-emption is based on the principle of 
an infringement of the pre-emptor's right 
when the vendor instead of offering the 
property to him sellsit to the vendee. The 
pre-emptor obviously -hss a paramount 
title as against the vendee end sues to en- 
force his- right by displacing the vendee 
and by getting himself substituted in his” 
place. The result of a decree in the pre- 
emption suit is not a re-sale of the property ~ 
by the vendee to the pre-emptor involving . 
any fresh contract or conveyance, When. 
the decree isfor pre-emption which places 
the pre-emptor in the shoes of theevendee - 
thereby becoming the representative of the 
original vendor, the court enforces the origi- 
nal obligation of the vendor to offer the 
property to the pre-emptor and substitutes _ 
the pre-enrptor in place of the vendee be- 
cause the transfer to the latter has taken 
place in violation ofthe pre-emptor's pre- 
ferential right. It follows in our opinion’. 
that a pre-emptor, although he is substitut- 
edin place of the vendee and steps into 
his shoes, is not a representative of the 
vendee and therefore cannot be said to 
derive title through the vendee. As has. 
been pointed out by the trial Court in this 
case there are various considerations which’ 

(1) 7 A775; A-W N 1885, 228, 
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support this view. Section. 4, Pre-emption- 
Act defines the right of pre-emption as the 
right to be substituted in place of the. 
transferee by reason of his right of pre~ 
emption. “The decree in a pre-emption 

suit under O. XXI, r. 14 directs the de- 
livery of possession of the property -to the: 
pre-emptor whose . title however accrues: 
from the date of the payment of the pre- 

emption money. Jt does not direct. the 

execution of any sale-deed by the vendee in. 
favour of the pre-emptor. Moreover jhe 
old view asnow incorporated ins. 24, Pre-- 
emption Act, makes all transfers made by 

the vendee subsequent to his purchase 

voidable at the option of the decree-, 
holder. , 

“If the latter were a representative ofthe _ 
vendeeit would be difficult on principle to 

hold that he isnot bound by the previous. 
transfers. We therefore think that it is 
not possible to hold that a pre-emptor is 
a person deriving his title through the 
vendee within the meaning ofs. 19, Limi- 
tation Act, so as to make an acknowledg- 
ment of the vendee made in his written 
statement filed after the claim for pre- 
emption has been brought, an acknowledg- 
ment of his predecessor-in-title binding 
upon the pre-emptor. It is to be noted 
that there was no acknowledgment of his 
mortgage made by the vendor Abdus 
Salam in his sale deed. The plaintiff 
relies exclusively on the acknowledgment 
made by the vendee Narain Das in his 
written statement. That in our opinion 
does not help him. The appeal is accord- 
ingly dismissed with costs. 

NA. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seeond Civil Appeal No. 1584 of 1929. 
July 19, 1932. 
PULLAN AND NIAMATULLAH, Jd. 
BEHARI AND ANOTHER— PLAINTIFFS 
— APPELLANTS: 
VvETSUS 
Musammat MUTHRA AnD oTHERS— 
DEFENDANTS — RESPONDENTS. 
Agra Tenancy Act (III of 1926, ss. 24, 25, 12i— 
tenancy—Co-sharers—Widow of one 
occupancy tenant— Partition of holding—New ten- 
ancy, if. created—Succession, mode of—Whether 
changed - Suit for declaration of co-sharers—Appii- 
cability of s. 191. 
On the death of an occupancy tenant, his widow 
who had a life-interest in the tenancy sued for parti- 
tion of the holding impleading the plaintiffs. the co: 


-- pharers of her deceased’ husband. The holding was 
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divided and a portion remained in the cultivation of thé 
widow who subsequently associated with herself in 
cultivation defendants Nos. 2 to 4 The landlord 
agreed to this arrangement. ‘The plaintiffs sued fora 
declaration that on the widow's death, defendants Nos. 
2to 4 will have no right onthe tenancy as against 
themselves, the plaintiffs who shared in the cultivation 
of the last male-holder : 

Held, (i, that s. 121, Agra Tenancy Act, had no 
connection with the suit, as it was not a suit brought 
by a tenant against a land-holder for adeclaraticn 
of his right as a tenant:: 

(Gi) that the partition merely changed the mode of 
enjoyment by the widow but would not change the 
mode of succession given in ss 24, 25, Agra Tenancy 
Act ; and | 

(iii) that the plaintiffs were entitled tothe decree 
prayed for. 

Mr. Panna Lal, for the Appellants. 


Mr. N. C. Vaish, for the Respondents. 


Judgment.—The plaintiffs shared inthe - 


cultivation of the occupancy tenancy of one 
Guizari during his life-time. On the 
death of Gulzari his widow had a life inter- 
est in the tenancy under the terms of s. 24, 
Agra Tenancy Act. She brought a suit, for 
partition of the holding impleading the 
plaintiffs, and as a result of that suit the 
holding was divided and a portion remained 
in the cultivation of the widow, who subse- 
quently associated with herselfin cultiva- 
tion other persons who are defendants Nos. 2 
to4in this suit. The landlord agreed to 
this, arrangement. The plaintiffs have now 
brought a suit for declaration that on the 
widow’s death defendants Nos. 2 to4 will 
have no rights in the tenancy as against 
themselves, the plaintiffs, who shared in 
the cultivation of the last male-holder. 
The suit was decreed by the Munsif, but 
his decision has been reversed in ap- 
peal by the District Judge. The Dis- 
trict Judge was of the opinion that the 
division of the holding created a new ten- 
ancy and the plaintiffs rights not having 
been maintained at the time of-the parti- 
tion have now been lost to them. Jn argu- 
ment in defence of this judgment we have 
been referred tos. 121, Agra Tenancy Act; 
but in our opinion that section has no con- 
nection with the present suit, as it is not a 
suit brought by a tenant against the land- 
holder or any person claiming to hold 
through the land-holder. for a declaration of 
his right as a tenant, and we cannot agree 
with the learned District Judge that this is 
a suit which could have been brought 
under the Tenancy Act.- The view taken- 
by the learned Munsif on that as on other 
points is correct. On the question of parti-. 
tion the Munsif says : l 


“1 artition would make no. difference. so far as the _ 
tite . plaintiffs -are concerned. Partition . 


rights of 
would merely change the ‘mode of enjoyment by 
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defendant No. 1 (the widow), but it would not confer 
on her greater rights than what she had before parti- 
tion, nor would it change the mode of succession 
given in ss “24 and 25, Tenancy Act.” TG 

In our opinion the Judge was in error 1n, 
allowing the appeal against the Munsif’s 
decision which is a correct statement of the 
law. The plaintiffs were entitled tothe 
decree awarded to them by the Court of the 
first instance. We allow this appeal, set 
aside the decision of the lower Appellate. 
Court and restore that of the court of first 
instance with costs throughout. 

N.-A, Appeal allowed. 


PATNA HIGH COURT. 
First Civil Appeal No. 23 of 1930. 
l January 11,1932. . 
: WORT AND James, JJ. 
BANK or BIHAR Lrtp.,— PLAINTIFF — 
— - APPBLLANT 
Versus | 
RAMGHULAM SINGH AND ANOTHER - 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2; 84— 
Interest - Discretion of court in awarding—Refusal 
to award pendente lite interest, whether a decree— 
Appealability—Proper rate of interest till date of 
decree—Interest fixed by contract. 

Though s.3!, Civil Precedure Code, places a diss 
cretion in the hands.of the trial Court ito award in- 
terest, this makes it ‘nonetheless a right which the 
plaintiff may claim. Consequently an order refusing 
interest pendente lite isa decree within the meaning 
of s.”, Civil Procedure Code, against which the ag- 
grieved party basa right of appeal.. 

The rate of interest: to be allowed on the principal 
debt up to the date. of decree ought, to .be that fixed 
by coutract express or implied between the parties, 
Sophia Orde v. Alexander Skinner (1, referred to. 


- Hirst Civil Appeal against a decision of 
the Subordinate Judge, ' Patna, dated 
the 6th September 1929. 
Mr. N.C. Ghosh, for the Appellant. 
Messrs. e BaldeoSahay and Chaudhuri 
Mathura Prasad, for the Respondents. 
Wort, J. - The learned Subordinate Judge 
in thiscase has refrained from expressing 
any view with regard to interest pendente 
lite, and by reason of his silence under s 34 
of the Code of Civil Procedure he must be 
deemed to have refused to allow such in- 
terest. In those circumstances the plaintiff 
Bank appeals against the decision of the 
learned Subordinate Judge on this 
point. | > 
“The Bank’s claim is for Rs. 5,000 on a 
promissory note lent tothe defendant at 
the rate of 9 percent. per annum with half 
yearly rests. The learned Subordinate 
Judge, as I have indicated. has ‘allowed the” 
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claim with interest from the date of the 
decree at 6 percent. per annum. 

The learned Advocate for the respondents 
contends that the refusal of the learned 
Subordinate Judge to award interest does 
not form part of the decree and therefore it 
is “not adecree within the meaning of s. 2 
of- the- Civil Procedure Code, and conse- 
quently the plaintiff has no right of appeal 
to this court. A  decreeunder sub-s. (2) of 
s. 2 of the Code means 

“the formal expression of an adjudication, which 
so far as regards the:court expressing it conclusively 
determines the rights of the parties with regard to 
ae or any of the matters in controversy in fhe buit 
etc, i 

And it is contended that the claim: which 
the plaintiff-appellant now makes to interest 
pendente lite is not aright within the mean- 
ing of-sub-s. (2) ofs. 2, nor was it a matter 
in controversy in the suit. In one sense of 
_ the word, perhaps, it was not in contro- 

versy in that no evidence was given, although 
the plaintiff claimed such interest to 


his plaint. The argument that it was nota. 


right within the meaning of sub-s. (2) was 
based on the construction placed by the 
learned Advocate on s.34 of- the Civil Pro- 
cedure Code. Section 34 admittedly places 
a discretion in the hands of the trial Court 
to award such interest, and it is contended 


that, solong asit is a matter of discretion’ 


it cannot be said to be a right of the 
plaintiff, Inmy judgment, that argument 
cannot be supported. A right in the sense 
used in sub-s. (2) of s. 2 of the Code isnot 
synonymous with aright in the sense of a 
relief which the plaintiff is entitled to in: 
any event. Inmy judgmentthe fact that 
the court is given a discretion in the matter 


makesit nonetheless aright of the plaintiff . 


that is tosay a right which he may claim: 
Whether he succeeds in that claim or not, 
is another matter. Undoubtedly in this case 
the plaintiff claimed interest pendente lite as 
I have’ already stated. That was refused. 
The plaintiff is dissatisfied with the decision 
of the learned Subordinate Judge in that 
regard, and, in my judgment, that gives 
him a right to appeal to this court on that 
question. 

The question in this case is whether in 
the circumstances interest should be given. 
If is difficult to find any reason why interest 
should not be given by the learned Sub- 
ordinate Judge and I véry much doubt 
that if the matter had been present in the 
mind of the learned Subordinate Judge 
when he was delivering his judgment he 
would not have giveninterest pendente lite. 


As I have said itis difficult to.seewhy the 
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plaintiff Bank should be deprived of interest 
—which was its due under the contract, 
merely by reason of the fact thatit brought 
the suit to enforce its rights under the 
promissovy note. In my judgment the Bank 
is entitled to such interest and the discretion 
which the Code gives the court could have 
been exercised in favour of the Bank. . 
Inthecase of Sophia Orde v. Alexander 
Skinner (1) their Lordships of the Judicial 
Committee of. the Privy Council stated 
“that the rate of interest, however, to ‘be allowed 
on tha principal debt up to the date of the decree 
ought to be that, if any, which has been fixed by 
contract, express or implied between the parties 
ete.” ae 
In thiscase, in my judgment, the proper 
rate -of interest should have been allowed “up 
tothe date of the decree; it should be th 
contractual rate, namely, 9per cent. i 
With these observations I would allow the 
appeal with costs. l 
James,J. - I agree. 
N.-A. Appeal allowed. 
(7 LA 195atp 211;.3 A.91;70 LR 295; 4 Ind. 
Jur. 476: 3 Shome, L.-R.272;3 Suther 788; 1 Sar. 
178 (P. C.). 
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ALLAHABAD HIGH COURT. 
Civil Revision No. 423 of 1931. 
January 28, 1932. 


; Boys, J. ; 
Bohra REOTI PRASAD—PLAINTIFF 
l — APPLICANT 


versus. a: 
KUNJI LAL -DEFENDANT —. 
` OPPOSITE Party. 

Civil Procedure Code tAct V of 1908), O. XX,r, 
11—Instalment decree— Discrelion of court; exercise 
of—Amount of instalment and period for pay-. 
mene, r i , 

In directing payment ofa decree by instalments, 
the fixing’ of the amount of the instalments and the 
period for their payment, are matters for the discre- 
tion of the court But it isa discretion which is to 
be exercised within bounds and should not be exer- 
cised in a manuer which may constitute a virtual 
denial of thé decreé-holder's rights. 

Where the court fixed the amount of instalment at 
such a figure that it would take the plaintiff more than 
seven years to recover the amount and allowed no 
future interest, the High ‘Court altered ‘the order by 
increasing the amount `of instalment and ‘allowing 
future interest, | b. i Aa 

Civil Revision against an order of the 

Small Cause Court Judge, Agra dated the 
22nd June 1931. 

Mr. Hazan Lal 
plicant. | 

Mr. S. N.-Verma, for the Opposite Party. 

Judgment.—This is a plaintiff's applica- 
tion from adecree by a Court of Small 


Kapoor, for the Ap- 
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Causes. The plaintiff sued ona bond for 


Rs, 700. The defendant admitted the claim, 
but put forward pleas admisert cordian 


that he was an old man and could not. 


possibly afford to discharge the decree 
‘which amounted to Rs. 884 as a whole, 
and he asked for the decree to be paid 
by instalments. The court briefly re- 
corded its view thal he should pay ın six 
monthly (half-yearly) instalments of Rs. 60 
each, on default the whole to be due, and 
similarly the whole was to be, due if any 
attempt was made 
‘alienate his property. No future interest 
was allowed. The result of this decree. is 
that it would take the plaintiff more than 
seven years to recover the amount now due 
to him, and he would also have no future 
interest. It is manifest that the amount 


of the instalments and the period for their 


payment is a matter of the discretion of 
the court; butil is a discretion which is. to 
be exercised within bounds. The exercise 
of it in the manner of ihe present suit 
constitutes a virtual denialof the plaintiff's 
rights. Another case almost on all fours 
with this is to be found inthe judgment of 
another Judge of this court, Mukerji, J., in 
Civil Revision No. 33 of 1927, decided on 
Sth April 1927. In that judgment, Mukerji, 
J., Said: : a so og l 
“The result was tbat there was a deeree which 
carried no future interest and allowed the judg- 
ment-debtor to pay at the rate of Rs. 2 per month 
which meant thatthe decree could.not be satisfied. 
till the expiration of 6] months, 7. ¢., over five years. 
The discretion givento the Courts to grant instal- 
ments should not beso exercised as to- practically 


nullify a claim for money.’ l n 
--The learned Judge returned the. case to 
the Court of.Small Causes for re-hearing and 
disposal. While agreeing with the -learned 
Judge in the remarks I have quoted, 1 
think that this court could well dispose of 
the matter and. save further expense. 
Neither Counsel suggests that any further 
material is available or could properly be 
allowed now to be put before the court. To 
decide it-here will be to the interest of both 
parties. J set aside the decree cf the Court 
of Small Causes, and in lieu thereof decree 
the plaintiff's claim for Rs. 884 with costs 
and future interest at the usual rate of 6 
per cent. and allow the defendant to pay in 
hali-yearly instalments of Rs. 120 each 
commencing from 28th July next. The 
applicant here will have his costs. 

NA Decree set aside, - . 


1 eet, eo: peta es oe 5 i ‘ 
SATYA NIDHAN v. MUHAMMAD HAZABBER ALL KHAN. 


by the defendant tio: 
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ALLAHABAD HIGH COURT. 
_ Civil Revision No. 36 of 1982. 
July 22, 1982. | 
og NJAMATDLLAH, da Oyo oe 
B. SATYA NIDHAN BANERJI—- 
APPLICANI 


: oof, Versus. -o2 
MUHAMMAD HAZABBER ALI 
KHAN-— OPPOSITE Party. .. . 

Agra Tenancy Act (ILI of 1986); ss. ~258,- 271— 

Revenue Court remitting issue~to ‘civil*-Courtunder 
$. 27 I — Civil Court,-tf ‘subordinate- Revenué-.Court'— 
Scopé of. s. #58—Revistonal. powers of High Court. : 
5 Where, acting under- s. 2/1, Agra. .lénancy. Act, 
1926, the revenue Court frames an-issue “on the 
question. of proprietary rights and remits ib tothe 
decision of the civil-Conrt on that issue--only, the 
latter:cannot beconsidered to. be a ‘subordinate Ke- 
yenue, Court’ within the meaning. of ‘8, gii- - 

Section 253, Agra. Letaricy Act, like is. 115 öf the 
Civil Procedure Uode, confers- very limited -powers 
on the High~Court. 1t-is -only .if the subordinate 
Court has -exercised a jurisdiction wot vested'--in it 
by law, or has failed to exercise its jurisdiction so 
vested, or has exercised the jurisdiction -vestedin it 
illegally or with material irregularity that the High 
Court can interfere. i 


Civil Revision against an order of the As- 
sistant Collector, First Class; Shahjahan- 
pur, dated the 3rd April, 1929. ._ 

Mr: S: N. Verma, for the Applicant. 

Mr. M. A. Aziz, forthe Opposite Party. 

Order.—This and the connected Civil 
Revisions . Nos. 248 to 250 of;.1932 arise 
out, 0f four swts for profils, brought by the 
opposite party against the applicant,iu the 
Court of the Assistant Collector, Shahjahan- 
pur. .The defendant raised a question 
of proprietary title, on which an issue was 
struck ..by the -Assistant Collector and 
remitted to.the Munsif for trial and finding 
under s.. 271, „Agra Tenancy, Act. On 
receipt of the finding which was in favour 
of the plaintiff and was binding on. the 
Assistant Collector, the suits for profits 
were decreed. Theapplicant preferred four 
appeals t¢the Court of the District Judge 
impugning the correctness of the Munsii's 
findingand the decision of the Assistant 
Collector. No appearance was. entered on 
behalf of the applicant, who was the appel- 
lant before the District Judge, and his ap- 
peals were consequently. dismissed. ..He — 
applied for an order of restoration of the 
appeals, but his application was ‘also 
dismissed. He appealed to this court from 
the order of the District Judge -refusing 
to restore the appeals, but was unsuccess- 


‘The: present four applications for revision 
have-been -filed-and. the -decrees of the 
Assistant Collector are sought to be revis- 


dä 7 
ed unders. 253, Agra Tenancy Act. That 
section, like s. 115, Civil Procedure Code, 
confers very limited -powers on this Court. 
It is only if the subordinate court has 
exercised a jurisdiction not vested in it by 
law, or has failed: to exercise its Jurisdiction 
so vested, orhas exercised- the jurisdiction 
vested in it illegally or with material irregu- 
larity that thiscourtcan interfere. Of the 
ten grounds taken in revision Lhere is none 
which can be considered to raise any 
question of jurisdiction, want of jurisdic- 
tion or the exercise of it illegally or with 
material irregularity. The learned Advocate 
forthe applicant desired to criticise the 
proceedings of the Munsif which he con- 
tends should be considered as part of the 
proceedings before the Assistant Collector. 
I donot think the contention is correct. 
Section 253, Agra Tenancy Act, under 
whichthe present revision has been filed, 
can only justify the examintion of the 
orders of “subordinate Revenue Courts.” 
The proceedings of the Munsif cannot, by 
any stretch of imagination, be considered 
io be part and parcel of the -proceedings of 
the subordinate ‘Revenue Court before whom 
the suits for profits were pending and which 
referred the issue as to tille. to the .civil 
Court.: The latter cannot be considered to 
be a Revenue Court only because it decides 
an. issue remitted to it-under s. 271, Tenancy. 
Act. It was open to the applicant to have 
contested-the Munsif’s find’ng before the 
District Judge in appeal, but he missed 


that opportunity and cannot now impugn 


it- under cover of s. 253. The grounds 
taken in revision might have been such es 
could be urged in appeal, but they- are not 
good grounds in revision which has there- 
fore no force and is dismissed with costs. 
N.A; Applications dismissed. . 
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MADRAS HIGH COURT. 
Criminal Appeal No. 98 of 1932. 
- April 21,1932. 
z BBASLEY, C. J., AND REILLY, Jd. 
Inve KALLAM NARAYANA—AOCOCUSED — 
- . APPELLANT. 

Evidence Act (I of 1872), 8s 27, 114, 143 —Presump- 
tions—Considerations in drawing presumptions from 
evidence—Statements leading to discovery ‘of articles— 
Admissibility—Criminal Procedure Code (Act V - of 
1898), ss. 162, 298, 299, $42, 867—Duty of . Judge 
under 8.842—Failure of Judge to put explicit ques- 
fions,. whether vitiates trial~—Statements made to 
Police in the course of investigation, whether can. be 
used for corroboration—Judgment, what -it “should 
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In miking presumptions of fact or in drawing in- 
ferences offact from evidence a Judge or a wury 
must always’ heve regard to all the known, facts of 
the case. They must do -so because they are 
required to decide on all questions of fact as reason- 
able men. ‘Jo attempt to isolate a particular fact or 
group..of facts from surrounding circumstances and 
to discuss the logical inference may be useful mental 
exercise ; “but it is wholly out of place in a judicial 
decision. Chayadevamma v Sana Venkataswamti (3), 
relied on, Sogaimuthu Padayachi v. Emperor (?), 
explained. [p. 49,col 1] 

it is not the law thatthe Judge or Jury must be 
certain that no other explanation of the facts is 
po:sible before they find the accused person guilty. 
Hut, if their inference isthat he is guilty it must be 
8 reasonable inference reached with dus regard to 
all the circumstances and with suchcare and assur- 
ance as a reasonable man would think necessary 
before he drew an important inference in his own 
most serious affairs, and allthé facts proved must be 
clearly in their minds. In the case of theft the 
Judge or,Jury must be satisfied that there is no 
reasonable doubt that the accused person was the 
thief,-and in that sense they must be. satisfied. that 
the-only explanation of the facts reasonably to be 
accepted “1s that he was the thief lt is not requir- 
ed that they should be satisfied that n> other con-, 
csivable éxplanation is consistent with the facts. 
lf the accused-yffers areasouable explanation, then 
it 13 for ihə prosecution to show that the explanation 
is uutrue, but if the accused offers no explanation 
it is not for the Judge or the Jury toiuvent one. |p. 
90, col 1] ks 

Where--a person arrested for murder adfnitted to 
the Police during investigation that healong with 
his co-accused committed the murder and buried the 
ornaments missing from the person of the murdered 
girl, andshe produced them froma place very near 
where the girl was murdered, but neither then nor 
at any other time did he give any explanation‘of his 
connection with the ornaments : 

Held, that the court was entitled to draw the 
reasonable inference that the accused had taken- part 
in the murder. “Public Prosecutor v Venkatamma 
(8), distinguished, Queen-Hmpress v. Sami (5), Public 
Prosecutor. v. Chireddimunayya (FA) and Emperor v. 
Neamatulla (7), referred.to. [p. 40,col.2 ] a 

Under s..342;' Criminal Procedure Oode, the Judge- 
has a very difficult duty to perform. When the accus- 
ed ‘is represented by Counsel, it is often in his 
interest that the Judge should formally comply with 
the section by asking a general question and then 
leave the accused's Uounsel to offer explanations on 
his bebalf inthe way most favourable and least 
dangerous to him. The failure of -the Magistrate to 
put explicit questions beyond asking a formal gener- 
al question as to whathe had to gay, in & case 


- where. tha accused is defended by Counsel, does not 


viliate the trial especially when the accused is not 
prejudiced by such examination. |p 52, col. 1] 
Statements made by a witness to the Policein the 
course of the investigation of a case can never be 
used to corroborate the witness's evidence; and, if 
the written record of what a prosecution witness 
has said to the Police isto be used to contradict 
him under s 162, Code of Criminal Procedure, it 
must be proved and used in accordance with the 
provisions ofs 149, Evidence Act. [%bzd.j 


A statement which leads to discovery of hidden 
articles is admissible under s. 27 even if made in 
the presence of the Police. Queen-Empress v. Nana 
(and Sogaimuthu Padayachiy. Emperor (2), 16s 
lied on. [p. 47, col, 2.] 


——e oe 
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The-practice of writing long judgments -with 4 
number of repetitions isto be deprecated, the judg- 
ment should set out the effect of the evidence fully, the 
accused's case, the attacks which are made upon 
the evidence by either side, the Judge's own criti- 
cisma of it and the reasons for his conclusions. ip. 
92,col 2] - NAN 

Criminal Appeal against an order of the 
Additional Sessions Judge, of the Court of 
Session of the Guntur Divisionin Case 
No. 58 of the Calendar for 1932. 

Mr. S. Vepa, for the Appellant. 

Mr.’ Parakat Govinda Menon, for the 
Public Prosecutor, for the Crown. 


Reilly, J.— Accused No. 1 in this case, 
the appellant before us,aboy of 16, has 
been convicted of murdering Ambama, a 
girl of 12—14, at Amaravathi on 30th 
September, 1931.. Accused No. 2 in ‘this 
case, who was charged with the same offence, 
was acquitted. 

There is undisputed evidence that 
Ambama, who lived at Amaravathi with 
her mother, P. W. No. l, was at her 
mother’s house soon after dark on the 
evening of 30th. September; she then went 
to the adjoining house, where P. W. No. 3 
lives; about evening-mewl time -she was 
missing; her mother and relations searched 
for her all night but did .not find her: 
early next morning her dead body was found 
in a ruined and deserted fort at Amara- 
wathi: death . had been due to strangula-~ 
tion, part of her sari having been ‘tied 
tightly round her neck with four knots: 
there were 3 incised wounds, described by 
P. W. No: 10, the Sub-Assistant Surgeon, 
who examined the body, as “muscle-deep”, 
one above the navel, one on the left side 
of her abdomen and one on the back of 
her left wrigt; there were also indications that. 
she had been raped: a pairof silver anklets 
2pairs of gold plated copper, bangles and 


aœ gold bead‘necklace, worth in all Rs. 49-90, 


which Ambama had been wearing on the 
previous. evening and wasin the habit of 
wearing, were missing from the body: _ Pros- 
ecution Witnesses Nos. 2,and 4 have given 
some evidence against the appellant, which 
the learned Sessions Judge regards as quite 
untrustworthy and which it is not suggested 
for the Public Prosecutor we should treat. 
as.of any. value. P. W. No. 5 a lamp- 
lighter, has given evidence that, while he 
was lighting lamps on the evening of 
30th September, he. saw Ambama going 
alone through the bazaar towards a temple, 


‘by which he appears to mean the temple 
close .to the ruined fort, where her boly was. . 


found next day. Prosecution: Witness No. 3- 
pays that about sunset on the evening of 30th 
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September. Ambama .came’ to her house to 
play, as she ‘used to do, and that, while 
they and others .were playing, Ambama 
went away. saying that the appellant was 
calling her. © ‘© o ao 


The evidence against the appellant is 


ree -- 


the fort, and at. a spot about 25 feet from 
the place where the body had been found 
the appellant removed some tiles and took 
out. the’ earth, in which they had been 
buried, a pair of silver anklets and 2 pairs 
cf gold-plated bangles, which have been 
identified as those Ambama, had been wear- 
ing. The recovery of these things is record- 
ed in a latter part of Ex. B, which is 
again signed by P. Ws. Nos. 8 and 9 and 
others and at this place also by the Sub- 
Inspector. The evidence of what the ap- 
pellant said end did on that occasion has 
not been recorded in the witnesses’ deposi- 
tions in the Sessions Court as fully and 
explicitly as it should have been. But 
what I have mentioned is the effect of 
their depositions and of Ex. B. That the 
appellant said and did what I have men- 
tioned is not now disputed; nor is it dis- 
puted that the anklets and bangles. then 
produced by him, M. Os. Nos: 1 and 2, are, 
the anklets and bangles which Ambama 
was wearing on the evening of 30th 
September. And of neither his pro- 
duction of the ‘ornaments nor his state- 
ment that he and Accused No. 2 hid them 
has the Sppellant ever offered.any explana- 
tion. At the trial he merely. denied 
them. : hoes 

Tt has been contended for the appellant 
that evidence of his statement that he and 
accused No. 2 hid the ornaments in -the 
fort is not admissible. But that part of 
his statement distinctly relates to the dis- 


covery of the ornaments and is admissibie 


under s. 27 of the Evidence Act: c. f. Queen- 

Empress v. Nang. (1), and the opinion of 

all the Judgesin Sogaimuthu Padayachi v. 

Emperor (2). What is much more seriously 
(1) 14 B 260. 


(2) 93 Ind. Cas. 42; A I R 1926 Mad, 638; 27 Or. L 
J 304; 50M 274, — 
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contended is- that. the produciion of the 
- ornaments by the appellant and his statement, 
that le and accused No. 2 had. hidden 
them - provide no ground for inference that 
he murdered, or took part in the murder 
of Ambama. -It is ‘suggested that from 
the. appellant’s possession and hiding of 
the ornaments no more serious inference 
should. þe- drawn than that he stole, the 
ornaments. Mr. Vepa for the appellant 
has-relied on the opinion of Wallace, J., 
in Sogaimuthu Padayachi v. Emperor (2), 
with- whom, when the difference between 
` Wallace, -J., and Devadoss, J., was referred 
to him; Spencer,J., agreed. In that case 
there was evidence that the Pandarasan- 
nadhi of a mutt bad. been murdered and 
that some jewels, currency notes etc. 
belonging to the murdered man or to his 
mutt, were produced by the accused after 
making statements admissible under s. 27 
of the Evidence Act that they had buried 
them. -The - accused offered no explana- 
tion how they came to bein possession of the 
things; but Wallace, J., refused to draw. 
an inference thatthey had taken part inthe 
murder. Igather from the report that the 
things -recovered were buried by the 
accused at-a considerable distance from 
the mutt, wherethe murder was committed. 
' It appears . that none -of the things was or 
the person of the murdered man at the 
time he was. killed, that there was no 
evidence that they were in the. mutt at 
the time of the murder, ‘that there was 


no évidence- that they were missing when . 


the murder was discovered and that there 
was evidence that; after -the murder was. 
discovered and.-before the. loss of these 
things was discovered, the jewel-room of 
the mutt, in which they had been kept, 
was raided by people of the crowd who 
came to the mutt after the murder was 
discovered. -With respect it appears-to-me 
clear that Wallace, J., was right in that 
case in refusing to draw: from the pro- 
duction of the jewels and notes by the 
accused .and their admissions that they had 
buried them an inference that hey had 
taken part in the murder ofthe Pandara- 
‘sannadhi. 

--Mr. Vepa, however, relies, not on the 
actual decision in that case, but on passages 


in the judgments ot Wallace, J.,- and 
Spencer, J. In Wallace, J.’s judgment he. 
says: ` - 


“In such a case. I am confident that neither law- 
mor justice justifies the hanging of a man simply 
because he does not plead guilty to being a thief or 
‘ receiver of stolen property. ‘The court has to be 

- patisfied, not merely that the thief could not have come 
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into possession of the property unless murder has been 
committed, but also that he could not have come 
iuto possession of the property unless he :himself 
has taken part: in the murder or was privy to 
it.” ; : 
-Spencer, J., expressed agreement with 
the first of those. sentences and also 
said : f | 

“When the charge is thatthe accused ccmmitted 
murder or theft in a builditiig- or both,- is ıt legi- 
timate to presume that the accused are guilty of 
ths more serious offence of murder because they 
aie unable or unwilling to explain their possession 
of stolen property 1 think the answer must “be 
that, if there is other evidence to’ connect the 
accused with. the death of the murdered man, a 
vury; orin this country a-Judge, may find- upon 
circumstantial evidence that he is. the -murdeyér. 
But,..when the unexplained. possession of the stolen 
property is the only circumstance appeuring in the 
evidence against au accused chargeu with “murder 
and ‘theft, the accused cannot be- convicted of murder 
unless- the court is satisfied that.-possessiol of the 
property could not have been trausferred: from ‘the 
aeceased tothe accused except by the formér being 


`. a - 


murdered.” |= : 

With great respect these general- state- 
ments do not appear to me to have been 
necessary for the disposal of the case in 
which they were made. But it must be remern- 
bered that the firss sentence quoted from 
Wallace, J..s judgment begins wih the 
words “In'such a case”, meaning such as 
the one with which he was dealing; and I 
do not think it was fair to the learned 
Judge to quote the rest of the sentence, 
as Spencer, J., did omitting those very im- 
portant qualfying words. But with the 
greatest respect I donot understand why 
the sentence even with those qualifying 
words appears in the judgment. ʻI do not 
understand why any reference to the nature 
of the punishment which may follow should 
be brought into a discussion of the inferen- 
ce of fact to be drawn from certain evidence. 
And, as for convicting a man of murder in 
such a case or in any case “simply because 
he does not plead guilty to being a thief or 
receiver of.stolen property,” no one can 
seriously suppose that any such question 
ever arose.. And the statement that ; 

“the court has to be satistied not merely that the 
thief could not-have -come into possession. of the 
property unless murder has been committed but also 
that he could not have come into possession of the pro- 
perty unless hè himeelf has taken part in the murder 
or was privy toit,” -~ 
whether intended .to apply generally or 
only-to the. case with which: the- learned 
Judge was then dealing, was, .I venture to 
think, a seériotis over-statement, When it. 
is - the duty ofa Judge or a Jury to draw 
from:-eviderice a reasoriable inference, it 
is -not-: their duty to -find that there 
was. Dò- -conceivable : possibility other: 
than the. conclusion’ Which they reach, It is- 


\ 
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not possible for yéasotiable men toconduct ‘ornaments but one at a spot in the fort 
the -affairs -of life-or to make judicial only a few yards from the place where the 
decisions ón: questions of fact with mathe- girl was murdered, and from that spot hé 
matical certainty. And again with the produced those ornaments; he made that 
greatest respect Spencer, J.'s remark as to admission when he was under arrest for the 
what can be done “when the unexplained murder of the girl to the officers who were 
possession of stolen property is the only investigating the murder; neither then nor 
circumstance appearing against an accused at any other time has he given any ex- 
charged -with murder and theft” does not ‘planation admissible in evidence of his 
appear to me tobe helpful- apart from the connection with the ornaments. Of the 
fact- thet it is inconsistent with the latter surrounding circumstances we may infer 
part of the same. sentence. Weare here from the evidence that Ambama‘might go 
dealing with inferences of fact and presump- about the town by herself without exciting 
tions of fact within ‘the principle or s. 114 surprise; that her mother, when she was 
of the Evidence Act. It-is often instruc- missing, thought it possible that she had 
tive to observe what-inference other Judgés gone off to watch a theatrical performance 

-have thought proper to draw from certain and that she went away from P. W. No. 3's 
evidence or what assumptions or presump- house on the evening of 30th September in 
Lions of fact they have thought fit to make the middle of a game, saying that Accused 
in certain circumstances. But outside the No. 1 was calling her, which did not excite 
sphere of presumptions of Jaw it appears any protest from P. W. No. 3. What is the 
to mea waste of words and effort for any reasonable inference to be drawn from these 

- Judge or any Court -to attempt to lay down “proved facis? It has been suggested that 
by general ruling or-even to express general before it Can - properly be inferred from 
opinions, what inferences may or may not these facts that the appellant took part in 

-be drawn of other Judges from other facts the murder of Ambama all other ‘possible 
in other cases, That is a matter which -explanations on his part in burying the 
Anantakrishna Ayyar, J., and J had to “ornaments must be shown to be untrue or 
discuss recently in Sri Raja Chayadevamma_ very improbable and that the fact that. he 
v. Sana Venkataswami (3). There is one was at one time in possession of these orna- 
general rule which must never be forgotten, ments shows al the utmost that he took part 
namely, that in making presumptions of in stealing them : possession of stolen prop- 
fact or in drawing inferences of fact from erty, it is urged, may be evidence of theft 
evidence aJudge or a Jury must always but notof a niore serious offence. These 
have regard to all the known facts of the arguments, I think, involve confusion of 
case. And.that they must do because they thought. The evidence that an accused 
are required to decide on all questionsof person was in possession of stolen property 
fact as reasonablemen. To attempt to soon after it was stolen is most commonly 
isolate a particular fact or group of facts of use in theft cases. But the possession by 
from. surrounding circumstances and to itself is never sufficient evidence that the 
discuss the logical inference may be useful possessor was the thief. In such cases it is 
mental exercise; but it appears to me the possession. of the stolen property soon 
wholly out of place in a judicial decision.. after the theft combined with.the failure of . 

_ What are the facts proved inthis case? the possessor to give any reasonable ex- 
The girl Ambama was murdered in the planation of his possession which enables 
yuined and deserted fort at some time -the Judge orJury to draw an inferercethat 
between lamp-lighting time.on the evening he was the thief, if after considering all 
of 30th September. and theearly morning of the circumstances, so-far asthey are known, 
166: October; she was also raped ; ornaments they think that inference reasonable. There 
of considerable value, which she habitually may be many conceivable explanations why 
wore and which she was wearing on the the accused person was in possession ‘of 
evening of :30th September, were missing - stolen property. > He might have been in- 
from her body ‘when it. was discovered the duced by the real thief innocently to take 
next morning, though there were then on care of the -stolen things; he might have 
the body some ‘trinkets: of small value; the been compelled to do so under athreat of 
appellant, as he admitted on 4th October, violence; he might have seen the real thief 


with Accused No.2 buried all the missing drop them or he ne have sues them 
cae in either case he 

3) 138 Ind. Cas 40; 62 MLJ 511;- , lying on the ground, and in eller 

Mca, 343; (982) M WN 264; 35 PW 498: Ind. as might have intended to misappropriate them 

(1932) Mad. 481. 0 0O wi ~- >or merely to keep them until he ascertained 
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who was their owner; he might have him- 
self stolen them from the original thief or 
have robbed or murdered the original thief 
1n order to get possession of them: There 
may be a hundred possible explanations 
other then that he himself w¿s che original 
thief. Butit.is not for the Judge or Jury 
to invent or imagine such explanations. It 
is forthe accused person to give his ex- 
planation, if .he has one. If he 
gives no explanation, then it is for the 
Judgeor Jury.as reasonable men to draw 
an inference from the proved facts after 
considering all the circumstances.. Andon 
the way to that inference they may raise 
such presumptions of fact as appear tothem 
reasonable, presumptions which arise from 
their experience of the world and of life, 
the course of human conduct and human 
nature. Such.presumptions they will often 
reach by unconscious reasoning, and they 
will be based not on facts proved by evidence 
in the case but.on facts of general know- 
Jedge. In essence such presumptions also 
are inferences offact. It isnot the law that 
the Judge or Jury must be certain that no 
other explanation or the facts is possible be- 
fore they find the accused person guilty, 
But, if their..inference isthat he is guilty! 
it must be a reasonable inference reached 
with due regard to all the circumstances and 
- with such care and assurance as a reasonable 
man wouldthink necessary before he drew 
an important inference in his own most 
Berlous - affairs, and all the facts proved 
inust be clearly in their minds, including 
the very important fact that the accused 
person has offeredno explanation of his 
possession of thestolen things. The Judge 
or Jury must be satisfied that there is no 
reasonable doubt that the accused person was 
the thief, and in that sense they must be 
satisfied that the only explanation of the 
`- facts reasonably to be accepted is that he was 
the thief. Itis not required that they should 
besatisfied that not other conceivable ex- 
planation is consistent with the facts.. If 


the accused person offers a reasonable 
explanation then, as pointed out by the 
Court of Criminal Appeal in Rex 


v. Schama and Abramovitch (4), it is for 
-the prosecution to show that that ex- 
planation is untrue. But, ifthe accused 
offers no explanation, it is not for the Judge 
or Jury to invent one. One of the - facts 
before them, which it is their duty to take 
into account, isthe fact that he has offered no 
. explanation. - .- re es 
- _(4).(1915) 84 LJ K B 396; 112- L T 480; 79-3 -p 
Ast Sh T LR 88 58.8 J 288; 24 Cos, 00 
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The possession of stolen things and the 
failure toexplain that possession may be 
relevant andimportant facts in cases other 
than those of simple theft: When the theft 
has been committed in the course of, or in 
connection with, house-breaking, they may . 
often beimportant facts for use in waking 
aninferencethat the accused person took 
pert in the house-breaking. :And, when 
things, which were on a murdered 
persons body at the time when he 
was murdered, are traced to a person 
-accused of the murder and he gives no 
explanation of his possession of them, 
-those may be important facts for use in 
making an inference that he took part in the 
murder, cf. Queen-Empress v. Sami (5), 
-The Public Prosecutor v. Chireddi Munayya, 
(6) and Emperor v. Neamatulla (7). Inthe 
present case it is possible to suggest many 
conceivable explanations how the appellant 
came to join with accused No.2 in burying 
Ambama's ornaments, Itis not inconceiv- 
able that they took the ornaments from her 
while she was alive and that some cne else 
afterwards murdered her. It is not incon- 


. ceiveble that they found her lying dead and 


then removed her ornaments. It is not 
inconceivable that accused No, 2 murdered 


‘her and afterwards forced the appellant. to 
_assist him in burying the ornaments. It is 


possible to imagine many other explanations 
of whatthe appellant has admitted that he 
Butitis not for us to invent those 
explanations. During all the time which 
has elapsed since the appellant made his 
admission on 4th October he has never 
offered any suchexplanation. Wehave no 
right, andthe learned Sessions Judge had 
no right, to indulge in speculation. . We 
must return to the question what in the 
circumstances is the reasonable inference 
from the facts proved, the murder _ of 
Ambama inthe ruined and deserted fort, 
the removal of her valuable ornaments on 
the night of her murder, the burial of all 
but.one of those ornaments in the fort a few 
yards fromthe scene of the murder, the 
appellant’s production ofthose ornaments, 
his admission while he was under arrest for 
the murder of Ambama to the officers who he 
knew were investigating that murder, that 


-he and accused No. 2 had buried the orna- 


ments there and his failure to offer any 
explanation why he did so. The learned 
Sessions Judge and-3 of the 4 assessors 
(5) 13-M 426:1 Weir 290. 
(6) 12 Ind. Cas. 652: 21 ML J 1071; 12 Or. LJ 
564; (1911) 2M W N 478 
my 21 Ind, Cas, 156,17 OWN 1077;14 Or, L -J 


v 
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drew the inference that the ‘appellant took 
part in the murder of Ambama. In my 
opinion that was a reasonable inference, 
which in the circumstances they were en- 
titled tomake. In my opinion there ic no 
sufficient reason to doubt that that was the 
right inference to make. NK 
Mr. Vepa has urged that this case is 
complicated by the fact that what .the 
appellant admitted was that he and 
accused No.2 buried the ornaments and 
that, even ifthe appellant took part in 
burying them, we are left in uncertainty 
whether he or. accused. No. 2 actually 
committed the murder. “He urges also that, 
as the appellant isa boy of 16 and accused 
No. 2 isa young man of 23, it is more likely 


that accused No. 2 wasthe murderer.than. 


the appellant. He has invited our. atten- 


tion to The Publie Prosecutor v. Venkatamma 


(8),to show that, where there is a doubt 
which of two persons committéd a murder, 
neither can be convicted of it. 
two women, a mother and daughter, were 
charged with the murder of .a little boy. 
There was evidence, which all. the learned 
Judges accepted as sufficient to prove that 


the boy was murdered in the house where. 


both the women lived whenno one but the 
women was there and therefore.that the boy 


was murdered by one or. other of the: 
There was also evidence ‘ 


womenor by both. 
that the two women joined in disposing: of 
the body. On a difference of . opinion 


between Waller, J., and Krishnan Pandalai, 


J., Curgenven, J., agréed with Krishnan 
Pandalai, J., that it wasnot proved that: both 
the women took part in the murder,. that 


one or other of them must have been. 
guilty of murder, but it was not clear which, 


and that therefore both must be acquitted 


of murder, though both should be convicted . 


of causing evidence to disappear. I do not 


think. that case is of help to us. Their. 


relation to each other might well induce 


either the mother or daughter to help’ the - 


other in disposing of the body if the other 
had committed the murder. I gather from 
the.report that only the daughter admitted 
taking any. part in - disposing of the body 
and. she attributed the murder to her mother 
and denied having had anything to do with 


it; a denial which neither Krishnan Pandalai, . 


J., nor Curgenven, J., was satisfied was 
untrue. In this case-the -position is quite 
different. The appellant has admitted that 


(8) 139 Ind. Cas. 725; (1932) M WN 461;A I R 
1932 Mad. 748: (1932)Gr. Cas. 923; 33 Cr. L J 814: 


Ind Rul, (1932)e Mad. 776; 56 M 63: 36 L W 798: 64t M~. ' Pipers dee 
oe Beg ee tie eee -> 2s which may lead the accused. to -incriminate 
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he ‘and accused No. 2 buried . Ambama's 
ornaments. He has offered no explanation 


“why he joined accused No. 21n doing so. 


He is of a different caste from accused No. 2, 
and ho explanation can be inferred from 


“any circumstance inthe case why he should 


join accused No. 2 in burying the ornaments 
where they werefound if he had not taken 
part in the murder. Mr. Vepa is right 
in laying siress on the difference in age 
between thetwo accused, from which it may 
reasonably be inferred that the appellant 
was not the leader. Butit. cannot be said 
that his statement that he acted with 


-accused No.2 in burying the ornaments in 


the absence of any further’ explanation 
leaves a reasonable doubt that accused 
No.2 alone may have committed the murder 
and may afterwards have compelled or 
induced the appellant to assist him in the 
simple matter of burying the ornaments. 

Mr. Vepa has raised one other contention 
for the appellant that he was not properly 
examined by the Sessions Judge in accord- 
ance with the provisions of s. 342, Code of 
Criminal Procedure. That section provides 
that, after the prosecution witnesses have 
been examined, the Judge shall question the 
accused generally on the case for -the 
purpose of enabling him to explain any 
circumstances appearing in the evidence 
againsthim. Before the Committing Magis- 
trate appellant had merely said that he 
knew nothing about. the murder. The. 
Sessions Judge asked him whether the 
record of his statement before the Commit- 
ting. Magistrate was correct, which the 
appellant. said it was, and apart from 
asking whether appellant intended to 
examine.defence witnesses the only other 
question put by the Sessions Judge was 


“Do you wish to say anything more now?” 


Mr. Vepa urges that it was incumbent on 
the Sessiong Judge to draw the appellant's 
attention to his production of the ornaments 
and his. admission that he had joined in 
burying them and to give him an opportun- 
ity of explaining those -facts then if he 
wished to do so. Lagreethat the Sessions 
Judge might have. put more explicit 
questions to the appellant. Indeed I think | 
many. Sessions Judges fail to carry out 
properly the duty imposed on them by” 
5.342 of the Code, especially when the 
accused are undefended. But it is a very: 
dificult duty and a duty which has to be 
performed with the greatest’ caution so that 
without the slightest flavour ‘of Cross- 
examination, without asking - anything ' 


himself; the important . points -against him 
may be. brought-to -his -notice and-hê : ‘may 
have an- opportunity of explaining them. 
The task is-such a difficult one that, when 
the accused: is represented by Counsel, it is 
often in-his interest that the Judge. should 
formally comply with the section by asking 
a general question and ‘then leave the 
accused’ 5 Counsel: to offer explanations -on 
his behalf.in the. way -most favourable and 
least dangerous to him. In’ the -pfesent 
case-the appellant has nothing to complain 
of in this réspect.. He was represented ‘by 
Counsel, who no doubt put forward the 
appellant’ s case-in.the manner which 
appeared to him. best. And besides thai, 
when the appellant was asked by. the 
Sessions:Judge whether he wished to say 
anything more than he had said before the 
Committing. Magistrate, - he. = took: “the 
opportunity totdeny. that. he ever -showed 
Ambama’s ornamentsto the Police and-that 
they_were ever in his possession. and-added: 
that-he did not-know: who.had. giventhem to 
“the Police.. It will be seen therefore that the 
appellant on that occasion gave. the answer 
he wished to give. to the. question about the 
ornaments’ which Mr. Vepa complains was 
not askedz In the.circumstances the appel- 
lant was. not prejudiced in-any. way by the 
method of his examination by the Sessions: 
Judge. ~  .. 

In my opinion . ‘the conviction of the 
appellant was right; his conviction and. 
_ sentence:should -heconfirmed and his appeal 
dismissed.: . 

In conclusion there are two matters. which. 
I think call for some remarks..: First, the. 
learned Sessions Judge allowed questions to. 
be put to: the,.Sub-Inspector, P.. W.No.15,: 
_and-put-a ‘numberof questions himself to: 
that. witness,; which were . inadmissible.” 
Statements, made bya witness: ‘to the Police’ 
“in the course of the investigation of a case 
can : never -be used. to. corroborate the. 
witness's, evidence; and; if the written record ` 
of what-a prosecution. witness has said to the 
Police is to be used to contradict him tinder . 
s: 162, Code of Criminal Procedure, it must be 
proved and. used in accordance with. the 
- provisions -of 5.145 of the Evidence Act, 
The learned Sessions J udge -should be. 
careful: not to transgress the pr ovisions | of. 
s. 162, Code of Criminal Procedure, in future. - 
Secondly, the learned_Séssions ‘J: udge ` ‘in his 
anxiety to do justice tothe case has written! 
avery careful and very elaborate judgment; _ 
but it.is far toolong and contains-a number ` 
of repetitions; -I should- be the -last -to- 
encourage Sessions: Judgeso write short. and. 
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perfunctory. judgments iñ- serious: cases: 
The judgment-in such a ease should set 
out the effect “of the evidence fully, -the 
accused's Gace, the attacks which: are - made 
upon the evidence by either side, the Judge's 
own criticisms of it and the reasons: for 
his conclusions. But in this case-the-learn- 
ed Sessions Judge has written much: smore 
than was necessary. The whole oral evi- 
dence in the case occupies only 17 printed 
pages. - The judgment covers 19 closely 
printed: pages, each of - which contains 
about twice as Many words as a page of 
evidence. In-writing such a judgment the 
learned Sessions Judge has given unnheces- 
sary trouble to himself and unnecessary 
work to those who have to read his judg- 
ment.: - 

- Beasley, c. J.—i entirely agree and 
only desire to. make a few. observations 
with regard to Sogaimuthu Padayachi v. 

Emperor (2), On the facts of that case-I 
quite agree - with Wallace, J., and with 
Spencer; J.,to whom the case was referred 
on a disagreement between Devadosi and 

Wallace, JJ., that-it was not right todraw 
the inference that the. accused had taken 
part in the -offence of murder merely from 
the production of the jewels by the accused 
and their admissions ihatthey had buried 
them for which matters no explanation was 
given by the accused; but with the general” 
observations of ’ Spencer, Jd., and Wallace; ” 
J,- With regard to whether it 
is open to the court to draw: such’ 
inference in cases where the charge against 
the accused is not one of theft or of receiv- 
ing ‘stolen property. I find myself in dis- 
agreement. -with.. those learned Judges. - 

Wallace, J., has stated that the court has 
to be satisfied not. merely that the -thief 
could not have come into possession of 
the property unless murder has been com- 
mitted but also that he” could not have 
come into. possession. of the property unless 
he..himself ‘hastaken part in the murder 

or was privy to it. ‘Spencer, J., has stated 
that, when the. unexplained possession of* 
the stolen -property is the only circum! . 
stance appearing: in the evidence against 
an accused charged with murder..and - 
theft, the accused ‘cannot be convicted of 
murder unless the. court is satisfied that pos- 
session of the property could not have been 
transferred fromthe deceased tothe accused 
except by the former being murdered. 
Wallace, J., qualifies his statement by the 
use of the words “in such a case” > but 
Spencer, J.’s observations have no “such 
important qualification. In my view, it ig : 
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‘not correct to say that the court is not 
entitled to draw the inference that the 
accused committed a murder or was present 
-when it was committed when the accused 
is found in possession of property proved 
to have been in the possession. of the 
murdered person at the time of the murder 
-or ig able to point ovt the place or places 
where such property is concealed and 
adtnits having concealed such property and 
fails to give any explanation forthe posses- 


sion of those goods or their disposal or. 


such an explanation as can reasonably be 
accepted. Section 114 of the Indian Evi- 
dence Act allows the court to draw infer- 
ences of fact and presumptions of fact. 
That section provides: ck 
“The court may presume the existence of. any 
fact which ib thinks likely to have happened, 
regard being had tothe common course of, natural 
events, human conduct and public and private 
business in their relation to the facts of the particular 
case . i j 
This section, therefore, entitles the. court 
to draw any reasonable inference or- pre- 
sumpticn of fact. Itis a matter of common 
procedure to utilise evidence of this kind 
and the presumption such as this in connec- 
{ion not only with theft andthe receipt of 
stolen goods but with more aggravated 
offences. I propose torefer to two cases 
only; one of which deals very clearly with 
the presumption in the case of the offence 
of receiving stolen property end the other 
with the presumption ina case of murder; 
the former is an English case, viz., [tex v. 
Schama (4). The appellents there were 
charged with the offence of receiving sto’en 
goods well knowing the same to have been 
stolen. The evidence for the prosecution 
established that the appellants were in 
possession of goods recently stolen and the 
Judge in directing the Jury said : 
“It isthe duty of the prosecution to prove the 
case against the prisoners. The burden of. proof 
ison them upto a point, that is to say, they have 
to prove thatthe gods were stolen, and the stolen 
goo’s wereinthe hands of those people; but then 
the prisoners haveta giye an account of how the 
goods came into their possession” j i RORE g 
and: > l i 
“As Isaid from the beginning the prosecution 
have to prove that these . men were dealing with 
stolen goods. That they-have done. The prisoners 
are then put to explain how itcame that they were 
dealing with those stolen’ goods, and to give an 
explanation which will satisfy twelve reasonable 
men .- ` ih z 
_ It was held by. the Court of Criminal 
Appeal thet thiswas misdirection and that 
ihe true position was that, in the absence 
of any explanation by the accused of the 
way. in which the goods came into his posses- 
sion, which might reasonably be true, the 
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Jury might convict the prisoner but that, 
if an explanation were given -which the 
Jury thought - might reasonably be true, 
although they were not convinced of its 
truth, the prisoner was entitled to be ac- 
quitted inasmuch asthe Crown would have 
failedio dischargethe duty cast upon it of 
satisfying the Jury beyond reasonable doubt 
of the guilt of the accused. The other case 
is Emperor v. Neamatulla (7). There it 
was held by Jenkins, C. J., and Sharfuddin 
J., that, where in a case of murder blood- 
stained ornaments were found inthe room 
occupied by the accused and the evidence 
established that those articles belonged to 
the deceased, and in the Sessions Judge’s 
charge tothe Jury there was no direction 
pointing out that the possession 1n the case, 
if believed, wasafact from which the court 
might presume not merely theft or receipt 
of stolen property but also murder with 
whichthe accused wascharged, that wasa 
serious omission detracting materially from 
the value of the verdict and opinion of the 
Jurors. Jenkins, C. J.,- points-out in the 
course of his judgment that it is clear that 
the inferences and presumptions in criminal 
cases which are provided - for in s. 1]4of 
the Indian Evidence Act arise not only in 
éonnection with cases of theft and -receipt 
of stolen goods but also in connection-with 
other offences.. I havethought it necessary 
to make these observations which are 
antirely in agreement with those which heve 
fallen from my learned brother because 
Sogaimuthu Padayachi v. Emperor (2) is 
constantly quoted in his. High . Court as 
an authority for the principle that criminal 
Courtsinthe absence ofany explanation by 
the accused canonly draw an inference that 
ihe accused committed the murder where no 
öther- inference is possible. It was not 


necessary _ in Sogaimuthu Padayachi v. 
Emperor - (2) to` lay- down. any. such 
general principle and for that reason-1b can- 
not be'accepted as a decision upon this 
point; and, for the reasons T have already 
given, IJdonot agree with the opinions of 
the learned Judges on this question in that 


case.. 


N. K-A. l Appeal dismissed. 
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, 7... ALLAHABAD HIGH COURT. 
2.. Criminal Reference No. 383 cf 1932, 
os aa . duly 18, 1932. - 
BENNET, J. i 
CHIRANJI LAL— APPLICANT 


. na ii VETSUS - 
- MAHADEO PRASAD— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 146 (7) 
—Joint owners in joint possesston— Likelihood of 
breach of peace—Parties directed to file civil suit for 
partition—Legality of order—‘Unable to satisfy him- 
self, as to which of them was in possession’ Whe- 
ther includes case of joint owners. 

Where there is a dispute between two joint owners 
of barren land in an urban area and there is a like- 
lihood of a breach of the peace between them, a 
Magistrate is entitled to pass an order under s. 146, 
Oriminal Procedure’ Code, directing that. the land 
should be kept in attachment until a decision is 
made ina civil suit for partition to be filed in the 
civil Court. Prabhans Pande v.”.Sheodarshan Singh 
(1), distinguished; ~- ; > Ta * 

The- words ‘unable to satisfy himself as to which 
of them was in possession’ cover the case of two joint 
owners both in joint possession, 
will not be possible for the Magistrate to “decide 
which of them was in exclusive possession. > 


Criminal Reference made by the Sessions 
Judge, Allahabad. 

Mr. B. Malak, for the Ap pheant. . 

Mr. Balmakund, for the Opposite Party.’ 

Judgment.—This -is a reference by the 
learned Sessions Judge of Allahabad re- 
commending that an- order of a Magistrate 
under s. 146, Criminal Procedure Code, 
should be set aside. The order directs 
that certain landed property should be kept 
in attachment pending the decision of the 
civil Court and the order directs the parties 
to file a partition suit in the civil Court 
within three months. This order was first 
attacked on the ground that there was no 
finding by the Magistrate that there was a 
likelihood of a breach of the peace. Under s, 
149(1)the Magistrate to whom a report is made 
by the Police. comes to a finding that. he 
is satished of the likelihood of a breach of 
the peace and issues notices to the parties. 
There is such an ‘order of thé Magistrate 
in the notices which he issued to the par- 
ties in this case that therewas a likelihood 
of a breach of ‘the peace.. Tt is not neces- 
sary for the Magistrate to again come 
` {o-a finding on this point in his subsequent 
order. 

‘The next ground on which the. order of 
the Magistrate has been attacked is that 
the conditions are not satisfied under which 
he can pass an order under s. 146, Criminal 
Procedure Code. The facts which existed 
in the present case are that ‘on 15th 
January, 1924, the District Judge gavea 
decree in a civil appeal which was sub- 
sequently upheld by this court. Under ihat 


CHIRANJ1 LAL V. MAHADEO PRASAD, 


as in such a case it. 
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decree the party of Chiranji Lal, the appi- 
cant in revision, was held to be entitled | 
to possession of a certain area of about 
ð biswas. It is admitted that the posses- 
sion was joint with the opposite party. 
Certain observations were made by the 
‘Judge in regard to a portion of 9 biswas 
9 dhurs but I do not. think that itis neces- 
sary to come to an exact interpretation of 
what that judgment meant in the present 
‘proceeding. It is sufficient that the Judge 
decided that there was certain property 
which was joint. The present dispute has 
admittedly arisen in regard to the -same 
property. The question is whether when 
two joint owners are fighting and there is 
a likelihood of a breach of the peace between 
them a Magistrate is entitled to pass an 
order under s. 146, Criminal Procedure 
Code, ornot. The property in the present 
case is a barren land in an urban area and 
possession can only be exercised by actual 
physical possession. The wording of s. 146 
(1) is: 

di the Magistrate decides that none of the parties 
was thenin such possession oris unable to satisfy 
himself as to which of them was then in such pos- 
session of thesubject of the dispute he may attach 
it until a competent court has determined the rights 
ofthe parties thereto and the person entitled to 
possession thereof,” - 

- Do the words “unable to satisfy himself 
as to which of them was in possession” 
cover the case of two joint owners both in 
joint possession or do they not? I ‘consider - 
that these words do cover that case and that 
if there are twó joint owners in possession 
jointly, it is a case where the Magistrate 
cannot decide which of them was in exclu- 
sive possession. ‘Learned (Counsel then 
argued that such a case of joint possession 
would not come under Che». KIT et all that 
the court should take security under s. 107, 
Criminal Procedure Code, But the wording 
of s. 145 (1) is: 

“that a dispute likely to cause a- breach of the peace 
exists concerning any land.” i 

The section does not defihe the land as 
being land in the possession of one party or 
another but merely that it is land and that 
there is a dispute and that dispute is likely 
tocausea breach of the peace. All these 
elements exist in the present case where 
there is. land and there is a dispute and the 
dispute is likely to cause a breach of the 
peace. The fact that the land is admitted- 
ly in joint possession of the parties merely 
in my opinion makes it unnecessary to pro- 
duce evidence as to it being in the exclu- ` 
siye possession of one party, that is, if it is 
admittedly in possession of both parties. In 
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any case the finding is apparently that it 
is in possession of both parties and it is 
on that account that the Magistrate has 
ordered a partition to be obtained from the 
civil Court, She eo 

The next ground which was argued was 
that there was nothing to refer to ‘the: civil 
Court as has been held ina case reported , 
as Prabhans Pande v. Sheodarshan Singh 
(1). In that case the civil Court had 
awarded joint possession to the parties and it 
was held by a learned single Judge of this 
court that there was nothing more than the 
civil Court could do except to partition the 
property. The court did not consider that 
partition would be a determination of a 
title or right to possession. But 1. consider: 
that in a partition the title and right to sepa- 
rate possession of each portion of the joint 
property is determined for oneof the par- 
ties and that what has been formerly a sub- 
ject of dispute between them would by’ a 
partition suit be determined. 
the case which formed the subject cf that 
ruling there was a question of the joint 
possession of 10 bighas of sirland. The 
court pointed out that such possession 
might be exercised by obtaining a share of 
profits. In the present case the land is not 
agricultural land and no possession can be 
exercised by obtaining a share of profits. 
The case is therefore different. Under the 
circumstances of the present case I consider 
that the order of the Magistrate was correct 
and, therefore, I refuse this reference. I 
would point out to the learned Sessions 
Judge that when a Magistrate tenders an 
explanation ii is his duty to make a com- 
ment on that explanation but in the pre- 
sent case the explanation has been forward- 
ed without any comment. The parties 
in this procesding . will pay. their own 
costs. 

NA. Reference dismissed. 


(1) 93 Ind. Gas. 1055: A [R 1926 All. 685; 48 A 
397: 27 Or L J 559; 24 A LJ 399; L.R 7T A102 Or. 
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to s.300—Burden of proof —Evidence Act (I of 1872), 


Further in. 
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s. 105—Rioting—Common object to abduct and murder 
a person—Injuries inflicted on another by individual 


acts of some rioters—Other rioters, if constructively 


guilty of causing hurt-—-Criminal trial— Suspicion. if 
sufficient to establish guilt. `- 
The burden of proving 
charged with murder comes 
any of the exceptions to 8. 300, Penal Code, is upon 
the accused under s. 105, Evidence Act and when he 
has failed to discharge that burden, he ig, on his own 
showing, guilty of an offence under s 302, Penal Code, 
p. 58, col 2 
Where the common object of certain rioters was to 
abduct and murder acertain person and injuries 
were inflicted by the individual acts of some parti- 
cùlar rioters on another person : 
Held, that the other rioters could not be construc- 
tively held liable for an offence under s. 325, Penal 
Code, in virtue ofs. 149, Penal Code.. [p. 59, col. 1]: 
Suspicion, however strong, furnishes no legal 
grounds foraconviction on A charge of wilful mur- 
der:- In the absence of eye-witnesses, a person should 


that the act of an accused 
within the purview of 


“not be convicted on mere suspicion, however strong 


it be. [p. 58, col. 1.]_. : 

Criminal Appeals against an order of the 
Additional Sessions Judge, Kheri, dated 
the 25th October, 1932. 

> Mr. J. Jackson, for the Appellants. 

Mr. H. K. Ghose, for the Crown... 

Judgment.—These are six connected 
appeals from the judgment of the Addi- 
tional Sessions Judge of Kheri, dated 
%5th October, 1932, filed by seven appel- 
lants, viz., Raghubar Dayal, Parbhu Dayal, 
Sankata, Daulat alias Malti, Ratan, Babu 
Ram and Khub Chand. All seven appel- 
lants have been sentenced to two years’ 
rigorous imprisonment under s. 147, Indian 
Penal Code. They have-also been sentenc- 
ed to transportation for life under s, 364, 
read with s. 149, Indian -Penal Code, and 
they have furthér been sentenced to three 
years’ rigorous imprisonment under s. 325, 
Indian Penal Code, read with s. 149, Indian 
Penal Code. Raghubar Dayal, Parbhu 
Dayal, Sankata, Daulat and Khub Chand 
have also been sentenced to déath for an 
offence. under s. 302, Indian Penal Code 
read with 's. 149, Indian Penal Code,- and 
Ratan and Babu Ram have been ‘sentenced - 
for an cffence under s. 302, Indian Penal 
Code, read with s. 149, Indian Penal Code, 


to transportation for life. > The" reference 
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in confirmation of the death sententes pass--' 
ed upon the five appellants ‘is’ also before 
The prosecution story is as folllows: 
There are about 10 or 12 houses in vii- 
lage Lohta, Police Station Nimagaon, sub- 
district Lakhimpur, District Kheri.. This 
village is five and a half miles to the | 
south-east of Police Station Nimageon.- 
There are two houses occupied by two fami- 
liés of Chamars and two other houses occu- 
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pied by two families of Pasis and the rè 
maining houses in this village are all gê: 
cupied by Brahmin famihes, The eppel- 
lants Raghubar Dayal, Parbhu Dayal, 
Sankata and Daulat alias Malti are all sons 
of Bhajan Lal, Brahmin. The father of 
the murdered man Surja alias Sura} Prasad 
was the full brother of the father 
of the witness P. W. No, 19 Mahadeo; 
and the grandfather of the appellants 
Raghubar Dayal, Sankata, Parbhu Dayal 
and Daulat was the brother ofthe grand- 
father of the witness P. W. No. 19, Mahadeo. 
Thus the murdered man Suraj Prasad and 
the appellants were closely related to one 
another. The appellant Sankata, aged 40, 
had a wife named Musammat Jasoda. In 
December, 1931, she ran away from her 
Husband's house, and her husband Sankata 
filed a complaint under s. 498, Indian Pena] 
Code, against “Suraj Prasad, Dwarka and 
Musammat Bithana. 
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This complaint was- 


compromised on 4th May, 1932, [see Ex. 13, 


page l6-ofthe printed record] and it was 
alleged in the compromise that no ‘dispute 
remained between Sankata -. and Suraj 


Prasad. Nevertheless Suraj Prasad went. 


in fear of his life; on 9th March, 1932, 
Suraj Prasad had filed a complaint under 
s.. 107, Criminal Procedure Code, -(Ex. 10, 
page 15) against all seven of these appel- 
Jants and some other persons that they may 
be bound over to keep the peace with him. 
A: report was. called for from the Station 
Officer of Police Station N imgaon, and his 
report is Ex. 25; see page 19 of the printed 
record. The Sub-Inspector in charge of 
Police Station, Nimgaon,; reported that 
there was apprehension of a breach 
of the peace and that proceedings under 
s. 107, Criminal Procedure Code, should be 
taken against ‘the accused. These proceed- 
ings were started in the Court of the Sub- 
Divisional Magistrate of Lakhimpur on 27th 
May 1932, and the complainant was ordered 
to file process fees for summoning the accused 
Ted produce his evidence on 17th June, 
1932. 

. Two days after the hearing of this case 
Suraj Prasad was murdered in broad day- 
light in the middle of the. day by being 
dragged from his house and taken inside 
the house of the accused and his mistress 
Musammot Jasoda, the wife of ihe appel- 
Fant Sankata was also murdered the same 
day at about the same time and in the same 
place. Musammat Ganesha, the sister of 
the murdered man Suraj Prasad went at 
once with Pachcha chaukidar of the vil- 
Jage, to thana Nimgaon, and made her 
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report Ex. 4 at 5 P. m. on the afternoon of 
29th May, 1932, and her repòrt was to the 
effect that at about noon she and her bro- 
ther Suraj Prasad were in the house and 
Suraj Prasad, her brother, was eating his. 
food when Babu Daulat alias.Malti, and 
Khub Chand Brahmans of the  viliage; 
entered her house and caught hold of her 
brother; - that she and her brother both 
raised an alarm that these persons were 
dragging her brother outside the house} 
that she ran after them; that at the doot 


‘of her house she found Bhagwan, -Parbii 


Dayal, Raghubar Dayal, Sankata Prasad 
and Ram Rattan standing; that these per- 
sons also caught hold of her brother and 
carried him to the house of Parbhu Dayal; 
that she went up to the door of Parbhu 
Dayal’s house; that all these persons jointly 
killed her brother and that Bhagwan Din- 
had pushed her back and driven her away, 
and that she charged all these persons with 
killing her brother; that on hearing her 
cries for help, Makka, Baldeo, Debi Chamar, 
and Pachcha Pasi of the village had come 
out and thet ihey alone were the witnesses 
of the occurrence and that her hand- was 
broken: A case under ss. 364, 302, 147, 
452 and 325, Indian Penal Code, was re- 
gistered at Police Station Nimgaon. Sub- 
Inspector Shahabuddin in charge of Police 
Siation, Nimgaon, at once proceeded to 
the scene of occurence and discovered that 
not only had Suraj Prasad alias Surja been 
murdered but his mistress Musammat 
Jasoda wife of Sankata Prasad had also 
had her head chopped off. He at once 
prepared an inquest report in respect of ` 
the two murders in the presence of “panches 
end cent the corpses to the mortuary at 
Kheri for post mortem examination by the 
Civil Surgeon of Kheri. He also took pos- 
session of the “gandasa” or chopper with 
which the two murders were committed and 
removed from the person of the confessing 
eccused Sankata Prasad his bloodstained 
clothes. He prepared a sketch plan showing 
the house of the accused and the place 
where the murders were committed. 

He arrested all the accused except Rattan 


immediately after preparing his inquest 


Rattan accused, 
After com- 


report on 29th May, 1932. | 
surrendered himself in court. 


pleting his investigation the Sub-Inspectox , 


Shahabuddin prosecuted all the seven 
appellants under ss. 364, 149, 302, 149, 147, 
325 and 149, Indian Penal Code, in the 
Court of Sheikh Laiq AliKhan, Magistrate 
of the First Class at Lakhimpur, and all the 
accused were subsequently made to stand- 
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their trial before thé Court #f Session of 
the charges mentioned above. TT 

The learned Gounsel fer the appellants 
at the outs! pointed dut that there Was 
on the recòrd no evidetice of the appel- 
lants having committed, aby offence under 
è 325, Indian Penal Code, in respect of the 
Srievéus hurt foundcn the person of Muge M- 
mat Ganesha, sister of the murdered man 
Suraj Prasad. . our opinion there is 
rät force inthe contention advanced on 
behalf of the appellants by their learned 
Counsel, Mr. John Jackson. The First Re- 
port is absolutely silent as to any of the 
appellants carrying a lathi with them, end 
while Musammat Ganesha does mention in 
the First Report that her hand hed been 
broken she does not say anything as to how 
her wrist came to be broken and as to who 
struck her with a lathi if any person did 
strike her with a lathi, It is sighificent 16 
note that the only a2sseult on “let person 
which Musammat Ganesha méntions in the 
First Reportis that made by one Bhagwaft 
“Who is said to have pushed ler back and 
driven her away. Inher First Report it is 
also to be noted that the’ charge that she 
brings against the appellants isone of hav- 
ing murdered her brother Surja alras Suraj 
Prasad; she does not bring any charge of 
grievous hurt against anybody iñ respect 
of the injury to her wrist. It is also a very 
significant fact that thename of Bhagwan 


which appears in the judicial record only 


once in the First Information report dis- 
appears completely from the evidence on the 
record. Who this Bhagwan is, what rela- 
tion he has to the appellants, and why he 
pushed back Musammat Ganesha 25 alleg- 
edin the First Information Report, are mat- 
ters which are left completely in the dark. 
Musammat Ganesha herself in her sworn 
testimony before the Committing Magistrate 


aswell asin the Court of Session makes’ 


no mention of this person Bhagwan. In- 
stead of that in the Committing Magis- 
trate’s Court Musammat Ganesha tells a 
different story as to how she cameto have 
her wrist broken. 

She depo-es before the Committing Magis- 
trate ‘that Daulat alias Malti gave her a 


danda blow, a fact which she never men-. 


tioned in her First Information Report Ex. 
5. In the Court of Session Mus mmat 


Ganesha still further improves her “story, 


in the light of the medical evidence which 
showed that two grievous injuries had been 
inflicted on her person. Before the Sessions 
Judge she deposed that Daulat gave her a 
lathi blow which broke the wrist of her left 


‘RATAN’ ü: EMPBROR: 


“Rah Having: inflicted 
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arm and the Best Blow was inflicted by Babu 
Rain n Her left shoulder: Apart froin. the 
fact that the Fitst Inforthation Report makes. 
No mention whatsoever of Daulat and Babi 
grievous hurt oll. 
Musamma: Ganeslia who Herself had mad 
t : al report, t a is No eye-witness De 
on behalf of the prosecution to prove. that 
Daulat and Babu Ram caused these injuries 
onthe person of Musammat Ganesha. Fur- 
ther the common object of. all the assail- 
ants alleged in the charge-sheet framed by 
the learned Committing Magistrate and 
amended’ by the learned Sessions Judge 
was the abducting and murdering of Suraj 
‘Prasad. The injuries inflicted vpon the 
person of Musammat Ganesha were not in 
pursuance of that common object and, 
thereforé the other atcused appellants cat 
tiot be cofistructively held liable for an of- 
fente under 6. 325, Indian Penal Code, in. 
virtue of the provisions of s: 149, Indian 
Penal Code: Even if we are to suppose that 
the injuries were caused by some lathi blows 
inflicted upon Musammat Ganesha-by one 
or two of the accused still as these acts 
were the individual acts of particular rioters 
and not inthe prosecution of the common 
dbject of abductitig and murdering Suraj 
Presad the other accused cannot be held 
guilty of ef offefice under s. 325, Indian 
Penal Code, read with s. 149, Indian Penal 
Code. a | 
We are, lidwéver, clearly 6f opinion that 
the evidence of Musammat Genesha in the 
Court of Session as to how she came to 
receive the grievous hurts on her persoii 
is wholly unreliable. Her evidence is riot. 
corroborated by the evidence of any other 
prosecution witness and her’ own First In- 
formation Report gives the lie direct to her 
sworn testimony. The Civil Surgeon >n 
cross-examination has admitted that the 
radius bore of Musammat Ganesha could 
have been broken by a fall, and, differing 
from the opinion of the learned trial 
Judge, we consider that this is very like- 
ly what really happened in the present 
case. In: our opinion the injuries that 
were found on the person of Musammat 
Genesha could very well have been caus- 
ed by her being thrown down violently. 
on the ground by the man Bhegwan who 
is mentioned in the First Report as having 
pushed her back and put her. to flight. . 
When she was violently pushed aside 
and fell heavily on the ground- Musammat 
Ganesha bore the whole weight of her- 
body on her wrist and thus the wrist > 
was fractured and - there was also injury . 
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to ‘the shoulder blade. We have, therefore, 
no hesitation in holding that none of the 
seven appellants is guilty of an offence 
under. s. 325, Indian Penal Code. We 
accordingly set aside their convictions and 
sentences passed upon them for an offence 
under s, 325, Indian Penal Code, read with 
s, -149, Indian Penal Code, and acquit them 
of that offence. (The learned Judges then dis- 
cussed the evidence regarding the charge 
under s. 364 read with s. 149 and con- 
tinued:) We, therefore uphold the convic- 
tion of all seven appellants on the charge 
under s. 364, Indian Penal Code. 


“In view. ofthe very bold and crue] manner 


in which the appellants acted, and in view 


of the fact that the abducted person Suraj 


Prasad was most brutally murdered along 
with his mistress Musammat Jasoda we 


are not prepared to hold that the sentence. 


passed upon each ofthe appellanis for this. 
We, therefore, main- - 


offence is too severe. 
tain the conviction. and sentence passed 
upon all the appellants for an offence 
under s. 364, Indian Penal Code, read 
with s. 149, Indian Penal Code. As we 
believe the evidence of the prosecution 
witnesses in respect of the charge under s. 
364-149, Indian Penal Code, we also maintain 
the conviction -and sentence passed upon 
each appellant for an offence under s, 147, 
Indian Penal Code, and we also maintain 
the order that the sentence in respect of 
the offence under s. 147, Indian Penal 
Code, shall in the case of each accused: 
run concurrently with the sentence passed 
upon him in respect of the offence under 
s, 364-149, Indian Penal Code. 

We next come to the charge under s. 
302-149, Indian PenalCode, At the outset 
we must note that there is no eye-witness 
to the actual commission of the murder. 
No doubt very strong suspicions attach 
to all the seven appellants in respect of 
these two foul murders, but suspicions, 
however strong, furnish no legal grounds 
for the conviction of all these appellants 
on a charge of wilful murder. No doubt 
more than one person must have been 
concerned in cutting off the heads of two 


human beings but, there is no material on. 


the record to show whothose persons were 
except the statement of Sankata, appel- 


lant, that he committed these murders and . 
" Act. 


the evidence of Musammut Ganesha that 
through the chinks in the bamboo door to 
the accused’s house she saw Sankata and 
others taking Suraj Prasad inside the place 
where cowdung cakes were kept and there 
killing him.- 


‘alleged that he caught Suraj 


The statement of Sankata, . 
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accused, made before the committing’ 
Magistrate, as well as ‘in the Court of 
Session, coupled with the-evidence of the 
prosecution witnesses, in our opinion does 
sufficiently bring. home the guilt of this 
accused in respect of the capital charge 
of murder. The appellant, Sankata, has 
| Prasad in 
the very act of committing adultery with 
his (the accused’s) wife Musammat Jasoda. 
The evidence adduced by this appellant 
in his defence hes been carefully analyzed 
by the learned Sessions Judge and 
has been rightly rejected by him as 
worthless. 

As pointed out by the learned Sessions 
Judge, Sankata alone could not have 
managed to commit the double murder of 
Sura) Prasad and Musammat Jasoda at 
oneand thesametime. The learned Counsel 
for Sankata has not thovght fit to rely 
upon the evidence of D. W. No.5 Thakur 
Prasad, D. W. No. 6,Sadhari who was an 
accusedin the present case but discharged 
by the Committing Magistrate, and D, W. 
No. 7 Puttu Lal, son of the appellant, 
Raghubar Dayal. We, therefore, need not 
discuss the evidence of these witnesses 
examined on behalf of Sankate. Suffice 
it to say thet that evidence has been fully 
analyzed by the learned Sessions Judge 
end rightly rejected by him, and we are 
in entire agreement with him on this point, 
The learned Counsel for the appellant has 


also not thought fit to rely upon the 
“medical evidence and the Chemical Ex- 
aminer’s report and the report 
of the Imperial Serologist.. The 


fact that the slide containing a smear of 
the discharge from the penis of Suraj 
Prasad contained spermatozoa, and the 
fact that there was a whitish discharge 
known. as Jeucorrhoea from the vagina of 
Musammat Jasoda are, in our opinion, not 
conclusive proof that the two were caught 
“in flagrante delicto,” in the very act of 
coitus, and in our opinion the learned 
Counsel for the appellants rightly did not 
lay any stréss upon this point. 

The burden of proving that his act 
came within the purview of any of the 
exceptions to s. 300, Indian Penal Code 
lay upon the appellant Sankata Prasad 
under the provisions of..s. 105, Evidence 
As Sankata Prasad has failed to 
discharge that burden, he is on his 
own showing, in our opinion, clearly guilty 
of an offence under s. 302, Indian 
Penal Code. As regards the appellant, 
Daulat alias Malti, there is the evidence 
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of al] the eye-witnesses, namely, P. W, 
No. 12 Makka, P. W. No. 13 Maiku, 
P. W. No. 14 Debi, P. W. No. 15 Baldeo, 
P. W. No. 17 Paiman, P. W. No. 18 Pa- 
chacha and P. W. No. 19 Mahadeo, to the 
effect that while the murder of Suraj Pra- 
sad and that of Musammat Jasoda were 
being committed inside the rocm where the 
cowdung cakes were kept in the house of 
the appellants, that ke (Daulat) stood in 
front of the door of the house of the appel- 
lanis and threatened to kill anybody who 
approached the door or tried to get inside 
the house. This evidence goes to show that 
Daulat alias Malti abetted the commission 
of the murders by his “brother and was pre- 
sent on the spot at the time when the 
offences were being committed. He is, 
therefore, in our opinion, clearly guilty of an 
offence under s. 302, Indian Penal Code,read 
with s. 114, Indian Penal Code, 


As regards the-other appellant there is 


no evidence of any witness to connect them 
with the actual commission of the murder, 
and although strong suspicions must in- 
evitably attach to them and some of them 
must necessarily have joined Sankata in the 
actual commission of the murder, still, -as 
there is no proof of their guilt, we must 
hold that they’are entitled to an acquitial 
at our hands, We, therefore, find Raghu- 
bar Dayal, Parbhu Dayel, Khub Chand, 
Ratan and Babu Ram no: guilty of an of- 
fence under s, 302, Indian Pena] Code, read 
with s, 149, Indian Penal Code, and we 
acquit of that charge and set aside the sen- 
tences passed against them for that offence. 
We, however, alter ihe conviction of Sankata 
ofan offence under s, 302, Indian Penal 
Code, read with s, 149, Indian Penal Code, 
to one under s, 302, Indian Penal Code, and 
sentence him to. be hanged by the neck 
until he be dead. We also while setting 
aside his conviction under s. 302, Indian 
Penal Code, read with s. 149, Indian Penal 
Code, convict Daulat alias Malti of an of 
fence under s, 302, Indian Penal Code, read 
with s. 114, Indian Penal Code, and in the 
circumstances of this case sentence him to be 
hanged by the neck until he be dead. 

The learned Sessions Judge amended on 
lith October, 1932, the charge-sheet framed 
by the learned Committing Magistrate, and 
in the amended charge-sheet he also framed 
a fresh charge against the appellants under 
s. 450, Indian Penal Code, read with s. 149, 
Indian Penal Code. He, however, at the time 
of recording the opinions of the assessors com- 
pletely overlooked the fact that in addition 
to the charges framed against the appellant 
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by the Committing Magistrate, he (the 
Sessions Judge) hed framed a charge under 
s. 490, Indian Penal Code, read with s. 149, 
Indian Penel Code, and he, therefore, did 
not take the opinions of the assessors in 
respect of thatcharge. Atthe timeof writ- 
ing the judgment on 25th October, 1932 the 
learned Sessions Judge again ‘overlooked the 
fact that he had framed a charge under s. 450, 
Indian Penal Code, read with s. 149, Indian 
Penal Code, As this charge has been fram- 
ed, we have to give ow finding’ in respect 
of it. The First Information Report shows 
that only Babu, Daulat alias Malti and 
Khub Chand entered the house of Musam- 
mat Ganesha where her brother, the mur- 


` dered man Suraj Prasad, was having his 


food, The other appellants were standing 
outside the house of Musammat Ganesha and 
did not commit any house trespass. . Even 
in her deposition before the Court of Ses- 
sion Musammat Ganesha herself has stat- 
ed’on oath that only Daulat, Babu and 
Khub Chand entered her house, and before 
the Committing Magistrate also she made 
the same statement. 

_ As she has not been shaken in crogs-ex- 
amination on this point we have no reason 
to mistrust her evidence on this point; we, 
therefore, convict Daulat alias Malti, Babu 
Ram end Khub Chand each of an offence 
under s. 450, Indian Penal Code, and sen- 
fence each of them to undergo ten years’ 
rigorous imprischment. This sentence in 
each case will run concurrently with the 
sentences passed upon these appellants in 
respect of the other offences of which they 
have been convicted. As regards the other 
four accused Raghubar Dayal, Parbhu 
Dayal, Sanketa and Ratan there is no eyi- 
dence to show that they committed house 
trespass and they are entitled to an acquit- 
tal in respect of this charge. We find them 
not guilty of any offence under s. 450, Indian 


Penal Code, and acquit them of that offence. 
[Note:The rest of the j-dgment is immaterial for 
the purpose of this report.~ Ed | 


N.-A, Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1722 of 1930. 
October 12, 1932. 
DALIP Sincu, J. E 
DAULAT RAM — PLAINTIFF —APPELLANT 
i VETSUS ~ 
MUNSHI RAM anp otanrs— DEFENDANTS 
— RESPONDENTS. 
Civil Procedure Code(dct V. of 1908, s. 11— 
Decision of Revenue Court, whether operates ag res 
judicata in subsequent suitin Civil Court, 


60 
_ Apatt from thb přovisiohs of 6 11, ,Civil Proce- 
dure Code, the decision of a cburt of sbecial juris- 
diktioh will be res judicata in b eburt, of geheral 
juristictioh, provided the debisid of the coiirt of 
Special jurisdictich waswithin the jurisdiction -of 
trial court. Gokul Mandurv. Pudmanuh Singh .2,, 
distinguished l l i 
- S&cond Cjvil appeal from a decree of the 

District Judge, Hoshiarpur, dated the 30th 
May, 1930, affirming that of the Subordinate 
Judge, Third Class, Hoshiarpur, dated the 
10th December, 1929. 

Mr. M. C. Mahajan, for the Appellant. 

Lala Badri Das, Ri B., for the Respon- 
dents. 7 

Judgment.—One Musammat Malan held 
occupancy rights unders. 6 of the Tenancy 
Actin cettain land. She died and her 
tenancy was mutated in favour of the 
present plaintiffs in 1926. The landlords, 
the present defendants, brought a suit for 
possession, The present plaintiffs, then 
defendants, pleaded that they were the 
heirs of Musammat Malan andthat they had 
independently, acquired occupancy rights 
inthe land. They also objected that the 
suit was triable by a revenue Court. The 
civil trisl Court held that the suit was 
cognizable by a revenue Court. The land- 
lords appealed to the District Judge who 
dismissed the appeal. The suit then went 
to the Revenue Assistant who held in favour 
of the then defendants, the presen’ plaint- 
iffs, so far astheir claim to be heirs of 
Musammat Malan wes concerned, and 
against them on theindependent title. The 
landlords appealed to the Collector. The 
Collector accepted the appéal and gave 
the landlords a décrée for possession, and 
this decree was maintained up to the court 
of the Financial Commmissionér. 

- The present plaintiffs now bring a civil 
suit, alleging that they are entitled to 
possess‘on as the heirs of Musammat Malan. 
The defence pleaded was that the suit was 
not cognizable by a civil Court and that the 
previous Cecision inthe revenue Court was 
- res judicata against the present plaintifis. 
. The courts below have heldthat the suit is 
barred by resjudicata and also following 
Jaimat Mal v. Khair Muhammad (1) they 
have held that they are equitably estopped 
from bringing a suit in a civil Court. ` 

The plaintiffs have come upin second 
appeal end their learned Counsel contends 
thatthe previous suit was triable only by a 
revenue Court by virtue of the pleading 
of the present plaintiffs, then defendanis, 
ihat they had an independent title to the 


tenancy. The present suit is only triable 


(1) 126 P R 1906; 98 P L R 1907. 
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by a Givil Conrt, Renée Coutisel contends 
that the prévious suit Gantiot Bar the 
pa Suit) nor. Cait aty decision’ thérêiñ 

e reŝjulilalu iù the preseit suit-as the 
previous Gourt was Hot competent to try the 
subsequent suit: He relies on Gokul Mandur 
v; Pudmanun Singh (2): So far as thé pléa 
of | ETRE éstoppel is cotcerned; he 
contends i at Juimat Mal vi Khair Muham- 
mad (1) whichis a Division Beich rpling ot 
the Chief Court, is wrong and that there can 
be noestoppel where there is inherent wan 
of jurisdiction in the ccurt. In reply the 
learned Cuunsel for the respondents relies. 
on Bomadevara Nagama Naidu v. Venkata- 
payya (3) which holds that a sum of money 
decreed cannot be recovered unless the 
decree isset aside on Mauj v. Sardara (4) 
where it was held that the decision of a 
revenue Court which has exclusive jurisdic- 
tion is res judicata in a subsequent suit in a 
civil Court, and on Jaimat Mal v. Khair 
Muhammad (1) on the ground of equitable 
estoppel. Fe also supports the ruling on 
another ground,namely, that the object of 
this suit is annulment of the decree of the 
revenue Court and therefore it canno: lie. 
He cites in support Har Nath v. Sri Ram, 
93 Ind. Gas. 374 (5) an Oudh case, and 
Jageshwar Singh v. Rameshar Bakhsh 
Singh (6). He elso relies on the plea of 
ves judicata, citing Deo Saran Kunwari v. 
Bhagat Deo (7) and Star Singhy. Umrao, 99 
Ind. Cas 299 (8). 

The points raised are no: free from 
difficulty and are interesting. There is 
force in the contention of the learned 
Counsel for the appellants that the principle 
of res judicata as embodied in s. 11, Civil 
Procedure Code, cannot apply. To my 
mind, however,- the real principle that 
applies is the principle thet the decision 
of 2 court of special jurisdiction will be 
res judicata ina court of general jurisdic- 
tion, provided the decision of the court of 
special jurisdiction was within the jurisdic- 


(2) 29 O 707; 291A 196; 8Sar. 323;6 C. W N 825; 
4 Bom T: R 793 (P 0). 

(3) 16 Ind. Cas. 594; 46 M.845: AT R 1923P 0 
167; 5OT A. 301; (1928) MW N 554; 21 A L J-726; 33 
ML T 262-45 M LJ 657: 25 Bom LR 1290; 18 L 
W 913: 28 O W N5689; 390LJ 312 (P.O). 

(4) 121 Ind. Cas 507: A IR 1929 Lah. 58f; 11 Lah. 
L J 248:30 P L R 427; Ind. Rul (1930) Lah. 


251. 
-(5} 93 Ind Cas. 374: A I R 1926 Oudh 318 
(§ 139 Ind Cas. 498; A IR 1932 Oudh 273:9 O 
ey 610;16 R D472: Ind. Rul ('932) Oudh 
a : 
(7) 10 Ind. (ag 924: 33 A453: 8 AL J 841, 
(8)99 Ind. Cas. 299; A I R 1927 Al- 189; LD REA 
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tion ofthat court. Now, it is not contended 
that in the prior suit the revenue Court 
had no jurisdiction. Indeed, this could- not 
be contended, because the civil Court 
having held thatit was necessary to decide 
the question which was exclusively triable 
by the revenue Court, (whether that deci- 
sion was right or wrong,) it stood unless set 
aside. The revenue Court proceeded to 
decide the suit and gavea decision thereon. 
It therefore had jurisdiction to decide what 
it. decided. This being so, its decision is 
binding on the civil Court so far as the 
issue ‘raised then is rased again, and 
therefore the principle embodied ın Gokul 
Mandur v. Pudmanun Singh (2) does not 
apply tothe relations of revenue and civil 
Courts. Were this not so, all decisions of 
revenue Covurtsor civil Courts could be re- 
argued in civil or revenue Courts on the 
ground that the decision in the previous 
suit was not resjudicata for by the Statute 
itself when their jurisdictions are exclusive 
it would only be a question of framing the 
suit in such a fashion as io bring it within. 
the jurisdiction of one or the oher court, 
thereby rendering the previous decision 
inoperative.- . a 

I therefore hold that the present issue is 
res judicata, and the plaintiff's appeal fails 
and is dismissed with costs. 
_have taken it becomes unnecessary to decide 
the question of equitable estoppel and whether 
Jaimat Mal v. Khair Muhammad (1) was or 
was: not rightly decided, nor whether the 
principle of the Oudh Cases is or-is not 
correct. = f 4 


A. Appeal dismissed. | 


a 
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ALLAHABAD HIGH COURT. | 
Second Civil Appeal No. 227 of 1991. 
July 7, 1932. 

PULLAN AND NIAMATULLAH, JJ. 
RAM NATH- PLAINTIFF — 
‘APPELLANT 
WENSUS  . 
NANAK CHAND AND oTHERS-— 
-DEFENDANTS — RESPONDENTS. 

Transfer of Property Act. (LV of 1882), 8s. 6 (d\, 
10—Award—Allotmerit of ‘property to co-sharer for: 
enjoyment restraining alienation—Transfer 
sharer—V alidity—Suit for- partition , by transferee 


—Maintainability—Condition against alienation---_ 


Validity. - ee 
By an award partitioning family property A was 


given specified shares in certain ..shops.. The award - 


provided that A ‘isthe absolute owner thereof. 
He isto appropriate and maintain himself with the 
income and rént of such property, but- will have no 
power to make any transfer.” A transferred his 


In the view L- 


by co-' 


`. was partitioned through certain arbitrators 
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rights to B, and the latter brought a suit for parti- 
tion against the other co-sharers : 
: Held, (i) thatthe transfer by A to B was not void 
but only voidable at the instance of A’s descendants 
who were declared by the award to be the ultimate 
beneficiaries [p. 63, col. 1] | 

(ii) that A's right under -the award was not an 
interest restricted to <i personaly within .s. 6 (d) of 
the Transfer of Property Act buta transferable jin- 
terest and B was, therefore, entitled to sue for parti- 
tion. [p.63,c-ls. 1& 2.] 

Quaere.— Whether the condition against alienation 
in the award was valid? Mohammad Raza v. Abbas 


.Bandey (liand Kuldip Singh v. Khetrani Koir (2), 


referred to. [p. 64, col. 1 | 


Second Civil Appeal fromthe decision of 
the Additional Sub-Judge, Farrukhabad, 
dated the 19i:h November, 1930. 

_ Messis.-S. N. Sen and N.C. Sen, for the 
Appellant. be 

` Mr. G. S. Pathak, for the Respondents. 

~ Judgment.—This. appeal arises out of 
a suit for partition of twoshops, the plaintiff 
claiming a three-fourths share in one and 
half inthe other. - He claims title from 
Mangu Lal, defendant No. 3, under a sale 
deed dated 15th December 1919, executed 
by the latter. The deed purports totransfer 
to the vendee all rights which the vendor 
had. Mangu Lal himself did not contest the 
plaintiff's suit but one of his half-brothers, 
the present respondent No. 1, resisted it on 
grounds which will presently appear. The 
plaintiff also claimed a subsidiary relief of 
damages amounting to Rs. 500 on the , allega- 
tion that defendant No. 1 completely 
demolished’ a portion of one of the shops 
and appropriated the materials thereof. The 
Munsif, before whom the suit had beer 
instituted, decreedthe plaintiff's claim for 
partition and t» damages amounting to 
Rs. 120 to be paid by defendant No 1. 
The lower Appellate Court dismissed the 
suit in its entirety on an appeal preferred. 
by defendant No. 1. In the present second 
‘appeal by, the plaintiff, the only contesting 
respondent’ is defendant No. 1, though 
other defendants including Mangu Lal, the 
plaintiff's vendor have been impleaded ` äs 
respondents. Itis not disputed that the 
shops in, question formed part of ances- 
tral property in the hands of one Mathura 
Prasad, who had four sons. One of, these 
sons is Mangu Lal, under whom the plaint- 
iff claims and who was born of, Mathura 
Prasad’s first wife. Defendants Nos. 1, 2 
and Basdeo, father of defendanis Nos..4 
and 5 were the sons of Mathura: Prasad by 
another wife. In ‘consequence’: of . certain 
disputes which arose in .the lifetime of 
Mathura Prasad, the entirefamily property 
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who gave an award on 26th February 
1909. It provided, ixter alio, that: 

“the property specified below and entered under 
head © belongs to him (Mangu Lal), who is the 
absoluté owner thereof (malik kamil hai). He is 
to appropriate and mainotain himself with the income 
and rent of such property, but he will have no power 
to make any transfer, such as sale, mortgage, lease, 
hypothecation as security and theka for a term or 
in perpetuity etc, in respect of such property; and 
if he does make a transfer, the same shall be con- 
sidered to be invalid (najaiz. Besides Mangu Lal 
any one ‘among his. descendants (aulad) will have 
power to make mortgage, etc.” 

Among the properties thus. given to: 
Mangu Lal are shares in the two shops 
now in question. As already stated, he 
was given a three-fourths share in one 
sHop and half in another. -Another part 
of the award -provides that Mathura Pra- 
sad is to collect rent and pay to Mangu 
Lal his share thereof. Mathura: Prasad 
subsequently died, and it does not ap- 
pear who collected the rent of the joint 
shops; but it was admitted by defendant 
No. 1 in the court of first instance: 

“that Mangu Lal was in possession of the shops; 
although he confines ‘sic) that possession to have 
been for maintehance only and through receipts of 
proceeds directly and indirectly.” 

‘This admission is noted inthe judgment of 
the first court under issue No. 4 which relates 
to limitation and adverse possession, a plea 
raised by defendant No. 1. It was plead- 
ed in ‘defence that Mangu Lal had transfer- 
red the property in dispute to the mother 
of défendant No. 1 by a sale deed, dated 
22nd July 1902, that the reference to 
arbitration and the award were null and 
void‘for certain reasons stated in the writ- 
ten statement, whichit is no! necessary to 
mention in detail, and’ that ifthe award is 
valid, Mangu Lal had no transferable 
interests in, the shops so as to give any 
right to his transferee, the plaintiff. The 
only ground on which the plaintiff's right 
to claim partition has been challenged 
before us is that, Mangu Lal having been 
given no more than a right to maintain 
himself with the income of the property 
allotted to him by the award, his trans- 
feree, the plaintiff-appellant, acquired no 
rights which cen entitle him to maintain 
a suit for partition. The validity of the 
reference and the award on the allega- 
tions mentioned in the written statement 
has not been questioned before us and so 
far-as wecan gather from the judgment of 
the lower Appellate Ccourt, it wasnot chal- 
lengedin that court’ also. k 
“The court of first instance,’ which held 
that the condition in restraint of aliena- 
tion, contained in the award, was’ wien- 
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forceable, relied in. support of its-view on 

s. 10, Transfer of Property Act. lt is 

argued before us that that section applies 

to transfers and that an award is not a 

transfer, Reliance is placed on some 

observations oftheir Lordships of the Privy ` 
Council in the recent case of Mohammad 

Raza v. Abbas Bandey (1) in which a family 

arrangement was in question. Their Lord- 

ships expressed the view that s. 10, 

Transfer of Preperty Act, was not applica- 

ble to a family arrangement which is not 

a transfer and the validity of which should 
beconsidered according to the rulesof jus- 
tice, equity and good conscience. Their 

Lordships however proceeded to consider 

the case on the assumption that s. 10, 

Transfer of Property Act, was applicable 

and held that the condition in restraint of 

alienationin that .case was not absolute 

and was therefore not void forrepugnancy. 

Itshould be noted that in that case the 

question arose after the death of the transfer- 

or, between his heir and the transferee. 

We do not propose to decide’ this case 

with reference to s. 10, Transfer of Propert- 

ty Act. Mangu Lal being alive and a, 
party to this case, it is not necessary to 
decide whether he has only a life-interest., 

which will be the case if the condition in 

restraint of alienation mentioned in the 

award, is velid,or he is an absolute owner, 
as the award declares him to be, and whether 

the subsequent condition depriving him of 
the right to alienate.is-void, being in deroga- 
tion of full ownership conferred by the 
award. In the existing circumstances, ; 
the controversy is narrowed down to the 
question whether Mangu Lal, who is in 
possession, could claim separate enjoymen 

of his shere of the shops by partition and 
if so, whether he could assign his own right 
of enjoyment, jointly with his co-sharers 
or separately by partition to the plaintiff- 
appellant. ; 

The object of the arbitrator seems to 
have been to preserve the property for 
the descendants of Mangu Lal, who was 
probably a spendthrift and was considered 
likely tosquander away his share of the 
family property; and therefore it was con- 
sidered to be in the interest of his descen-, 
dants (it should be noted that at the date of. 
award Mangu Lal had no issue) that his 
expressly recog- 


(1) 137 Ind. Cas.321; A IR 1932 PO158:591 A 
236; Ind. Rul. (1932) P O 181; 36 O W N 774: 34 
Bom. L R 1048; 55 OLJ 510;-90 WN 577; (1932) - 
A L J 709; 36 LW 69:63 ML J 180;. (1932) M W 


. N 1011; 7 Luck. 257 (P O). 
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nized, be fettered by the condition to which 
reference has already been made. It seems 
to us that an alienation by Mangu Lal 
in contravention of that condition is not 
void but voidable as against Mangu Lal's 
descendants, who have been declared to be 
the ultimate beneficiaries, having power to 
transfer. Subject tothaé reservation, assum- 
ing it to be valid-a point on which 
we express no opinion--the property is 


vested in Mangu Lal and no one else. So, 


long as Mangu Lal is alive, the right of 
enjoyment described as full ownership is 
unfettered. The award does not provide 
that in case Mangu Lal makes. an aliena- 
tionin violation of the aforessid condi- 
tion, he is to forfeit his right of enjoy- 
ment and the property is to pass to an- 
other person, nor has any other member 
of his family a present vested right 
which can entitle him toeject Mangu Lal’s 
transferee, to whom he chooses to trans- 
fer his right of possession. The trans- 
feree, being in such possession as Mangu 
Lal had, canat least, rely upon his pos- 
sessory right against a person who can 
claim no right in himself. Even a tres- 
passer can, exercise acts of ownership, 
except as against the rightful claimant. 
This beingso, it is impossible for defen- 
dat No. Ito resist theclaim of the plaintiff- 
appellant, who has for the time being 
` stepped into the shoes of Mangu Lal. 
The laiter does not contest his claim. 
Defendant No. 1 can have no more right 
to resist the plaintiff-appellant to obtain 
pa a oftheshops than he would have 
ad if Mangu Lal himself had sued for 
partition. It may be mentioned incidental- 
ly that the award does not forbid parti- 
Ta of the shops at’ the instance of Mangu 
al, 2 
Thelearned Advocate for the contesting 
respondent relies on s. 6 (d), Transfer of 
Property Act, which provides that 
“an interest in property restricted in its enjoyment 
be the owner personally cannot be transferred by 
im 
It is said that Mangu Lal has only a 
right to maintain himself with the usufruct 
of the shops. Weare unable to accept this 
contention: If Mangu Lals right is- as 
limited as this contention presupposes, the 
property must be shown to be vested in 
somebody else, so that a mere personal 
right of maintenance should be deemed to 
have been carved out and given to Mangu 
Lal, and the ownership is vested in some 
one else who .can eject persons having 
no title. It is conceded that the property 
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is not vested in any living person other 
than Mangu Lal. Cases between a landlord 
and the transferee of his tenant having no 
right to transfer, or between a person in 
whom the paramount right is vested and 
the transferee from a holder under a main- 
tenance grant, to which s. 6 (d) may pos- 
sibly be applicable are easily distinguish- 
able. In all such cases the transferee is 
ejected by virtue ofa right of re-entry’ con- 
tained in the lease or grant, or by virtue 
of proprietary right being vested in another 
person who can eject trespassers. In this 
‘class of cases the person in whom the par- 
amount right is vested can be prevented 
from entering on the property only by the 
lessee or grantee; as the case may be, who 
has the right of enjoyment, Any other 
person, even though he may bea transferee 
of a. person or grantee, who ex hypothesi 
acquires no right under his transfer, cannot 
question the right of the paramount owner 
to enter on his own land. If the lessee or 
grantee having no right of transfer has 
himself abandoned possession and transfer- 
‘red itto a third person, the person in whom 
the paramount title is vested can re-enter 
All that he need establish in support of 
his right of re-entry is that the lessee or 
grantee abandoned his interest in the prop- 
erty restricted in ifs enjoyment to him 
personally. As already stated Mangu Lal 
is the only person in whom the property 
is at present vested, and if he has chosen 
tu place the plaintiff in the position he 
himself occupied there is ne one who can 
eject the-latter. Defendant No. 1 can have 
no locus standi to eject himor to question 
his right. In these circumstances, we hold 
that s. 6 (d),-Transfer of Property Act, 
does not apply and, in any case, does not 
entitle defendant No. lto question the right 


‘of the plaintiff to obtain partition by virtue 


of his present possession of the shares of 
Mangu Lalin the shops in dispute. 

The learned Advocate for defendant No. 1 
relied on Kuldip Singh v. Khetrani Koir 
(2), and Basangowa v. Irgowdatti (3), in 
which it was held that s. 10, Transfer of 
Property Act, did not apply to cases of 
compromise and family arrangement. We 
have already referred tothe Privy Council 
case on the point and have not considered 
it necessary to have recourseto s. 10. For 
the rest those cases have no bearing, as in 
the former the reversioners in whom the 
estate was vested sued for’ a declara- 


D A Pea A A 2s tom, 
(3) . Oas. 196; A IR 1923 Bom. 276; 47 : 
25 Bom. L R 293. | PEN R 
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tion, that. the alienation was inve alid, 
and`in the second it was held that the 
widow's interest could not be attached by 
her creditors in exécution of a simple money 
decree, she having been held on the con- 
‘struction of the compromise between ler 
and her husband's ` reversioners to possess 
mo “disposing power” within the meaning 
‘of `s. 60, Civil Procedure.Code. In’ the 
‘view cf the case we have taken, this appeal 
must succeed. The learned Subordinate 
Judge did not arrive at any finding as 
regards the plaintiff's cldim for damages. 
The Munsif, however, clearly found on the 
evidence of one of the defendant's. own 
witnesses that one of the. two shops had 
fallen down and ‘that defendant No. 1 
appropriated, its materials including gal- 
vanized iron sheets. The Munsif also refer- 
red to other relevant matters and assessed 
the damages at Rs. 120. We do not think 
it necessary to remand the case for- deter- 
mination by the lower Appellate Court of 
the amount of damages.” We are satisfied 
that the finding of the Munsif is correct: 
Accordingly we set aside. the decree of the 
lower Appellate Court and restore’ that of 
the court of first instance. The plaintiff- 
‘appellant shall have his costs in this’ and 
‘the lower Appellate’ Court from defendant 
No: 1. 
a a Appeal allowed. 


ih PATNA HIGH COURT. 
Miscellaneous Civil Appeal No. 191 of 1932. 
January 20, 1933. 
© FAZL ALI, J. 
' RAMANAND. SINGH—APPELLANT l 
VETSUS 


DAMODAR PRASAD AND GTHERS— `: 


RESPONDENTS. 

Tuina e Demit for enhancement and decree for 
rent, difference between—Rent “suit against two 
tenants—-Death'of one before decree—Executability of 
-decree against surviuor. 

:A decree for enhancement is separate 
décree forrent. The mere fact that the two claims 
are joined in one suit doesnot mean that if the 
decree for enhancement cannot be enforced the decree 
for rent also: cannot” be enforced. 


Where one of the two- tenants against whom a rent 
suit is brought “dies before decree, the decree is not 
executable against the surviving tenant asa rent 
decree ‘but only asa money decree, Chandra Kumar 
Guha v. Elahi Buksha (1), distinguished, 


y. Brojendra Kumar Chakrabarti (3), referred’ to. 


Miscellaneous Civil Appeal against an 
order of the District Judge, Monghyr,: dated 


RAMANAND ‘sind v. 


-for rent. 


‘from a. 


Beradar 
Singh v. Bacha Mahto,(2) and Jagan Mohan Sarkar 


Te 
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the 19th May, 1932, affirming that of the. 
Munsif, Monghyr, dated the 9th October, 
1931. 

Mr. 
a 


Harnarain Prasad, for the Appel- 
S. N. Bose, for the Respondent. 

EE — The decree which ‘is sought 
‘to be executed was passed on 27th Novem- 
‘ber, 1930, against’ two persons, namely, 
Remkishun Singh and Ramanand Singh. 
When the respondent proceeded to execute 
the decree an objection was taken by 
Ramanand Singh, one of the judgment- 
debtors, that Ramkishun Singh had died 
“before the passing of the decree ‘and therefore 
“the whole decree was a nullity. The executing 
‘Court held thatthe decree was a nullity so 
“far as Remanand Singh is concerned but 
it was executabie ag inst Ramkishun Singh. 
It may be mentioned -here that the decree 
in question was passed in a rent suit in 


“which there was also a prayer for enhance- 


“ment of rent. The -point which is now 
‘taken in second appeal (the lower Appel- 
‘late Court having upheid the decision of 
‘the first Court on all the points) is that the 
‘decree is a nullity on two grounds (1) be- 
cause the decree for enhancement of 
‘rent is a nullity and the two decrees are 
“inseparable; and-(2) beceuse the suit was 


“brought as a rent suit and no rent decree 


could be passed in the absence of one of the 
‘tenants. Reliance is also placed in this 
‘connection on Chandra Kumar Guha v. 
Elahi Buksha, 92 Ind. Cas. 616 (1). 

Now, it appears tomethatthe decree for 
enhancement is separable from the decree 
Merely because the two claims 
“were joined in one suit it does not neces- 


“sarily follow that if the decree for enhance- 


ment cannot be enforced, the decree for 
rent also cannot be enforced. As regards 
the second contention. I agree that the 
decree is not executable against the appel- 
lant as a rent decree, but I do not see why 
it should not be executable as a money 
decree. It was held in Beradar Singh v. 
Bacha Mahto (2) that a decree obtained 


' against one of several tenants would be a 


a money decree and it was held in Jagan 
Mohan Sarkar v, Brojendra Kumar Chak- 
rabartt (3) that a suit for rent is maintain- 
able against some of the heirs of a deceased 
tenant without bringing all the heirs and 
suecessors-in-intérest’ on the record. The 
same principle would in my opinion apply 
(1) 92 Ind. Oas. 6'6; A IR 1926 Cal’ 667. 
(2) 54 Ind. Cas, 39; 5P LJ 32; (1920) ‘Pat. 9; 1 P 
LT 55;2U-P L R(Pat.) 4. 
: (3) 90 Ind..Oas 211: 53 O 197; 29 UWN 1000; 52 
OL J-232; AT R1925 ‘Gal, 1056; 
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where a suit is brought against one out of 
several tenants. As to: the case of Chandra’ 
. Kumar Guhay. Elahi Biksha,92 Ind. Cas. 616 
(1) it appears thatthe qiestion of abatement 
was raised there in second appeal in circum- 
stances which are materially different from 
those of the present case and it was held 
that if the entire appeal was not held to 
have abated, thera would be two inconsis- 
tent decrees. There cen keno question of 
there being two inconsistent decrees in the 
present case. I think, therefore, that the 
view taken by the courts below is right 
and the decree is éxecutable against - tHe 
appellant but it is- executable only es a 
money decree and not as a rent decree., 
The appeal is, therefore, dismissed with 
cosis. 
N.-A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 828 of 1929. 
- November 5, 1931. 
- SEN AND NIAMATULLAE, Jd. 
DHUP NATH UPADHYA AND oTHERS— 
PLAINTIFFS — APPELLANTS . 
VETSUS 
RAM CHARITRA UPADHYA AND OTHERS 
 — DEFENDANTS — RESPONDENTS. 


- a 


‘Hindu Low—Maintenance—Widow—Joint Hindu 
of main- - 


family—Property givento widow in'liew 
tenance, transferability of. 

Though a right fo maintenance, being a personal 
right is inalienable, - . yet where inlieu of- mainten- 
ance, property | has, been given to a,widow ofa joint! 
Hindu family, the transfer of: that. property durilig 
the widow's lifetime,’ does -not cdnatitute _ transfer 
of a right’ to maintenarice and the “transfer is valid 
and will- remain in force during-the lifetime of the 
widow, 

Second Civil Appeal from the decision of 
the: Additional Judge, Basti, dated the 
22nd January, 1929: - 

“Mr. Harnandan Prasad, for the Appél- 


lanis, 


‘Messrs. N. P. Asthana and B. N. Sahai, 


for the Respondents, - 
Judgment.—This'is an appeal bý the 


plaintiffs and arises out of aswit for a dela, 


ration that a deed of gift, dated 16th Septem- 


ber, 1927, executed by-Musammat Dhana in. 


favour of Ram Charitra. Upadhya, defend- 


ant No. 1, passed’ no title to the donee, ` 


The suit was contested on the ground that 
the title of the donor had matured by 12 


years’ adverse possession and that in any. 
event, the jural position of the donor was 


that ofa Hindu widow. The court of first 
instance’ repelled ‘the pleas raised -in de- 
fence’ and- decreed the suit, The lower. 
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Appellate Court found “that Musammat 
Dhana was in possession of the property 
in her capacity as a Hindu widow belong- 
lag to a joint Hindu family, that she was 
in possession of the property in lieu of 
maintenance and that she did not acquiré. 
any title to the property by adverse posses- 
sion. The court, however, dismissed the, 
plaintiff's suit for cancellation of the deed: 
of gift in its entirety and upheld the trans- 
fer’ during the duration of Musammat 
Dhana’s life. It has been contended that! 
where property has been granted to a Hindu: 
widow.in lieu of maintenance, she hasno right: 
to transfer the property during her lifetime. 

We are of opinion that this contention is not: 
tenable. A right to maintenance is a per- 
sonal right, and as such, inalienable. But: 
where property has béen given to a widow: 
of a joint Hindu family iù lieu of main- 


| tenance, the transfer of such property dur-' 


ing the lifetime of the said widow is not 
the transfer of the right to maintenance, 
and the transfer is valid and effective’ 
during the lifetime of the widow. To hold 
otherwise may, give rise also to serious com- 
plications. 

A Hindu widow put in possession of the 
property in lieu of maintenance may not be, 
able to mandge her property herself and 
may. be’ under the necessity of leasing’ out: 
the property for purposes of good’ manages. 
ment. Similary, in years- of dearth and: 
scarcity, she might be compelled to raise 
money against the security of the property- 
so given to her. We are of opinion, that- 
the donor had. the right to transfer the: 
property, and the transfer is to remain in); 
force during the natural life of the donor.. 
This does not in any way prejudice the mem 
bers of the joint family who are and continue: 
to remain the owners of the property, not- 
withstanding the transfer. We are of opins 
ion that the decree passed by the court- 
below was a proper decree. We according-- 
ly dismiss the appeal with costs. 

NA, Appeal lacs 
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PATNA HIGH COURT. | 
Criminal Revision No, 3 of 1933.. 
| J eee a n 


RAMESHWAR CHAUDHURY MARWARE 
AND E aaa nk 


PURULIA. MUNICIPALITY Opposits 
Bihar dnd-Driesa Food Adulteration Act (77 of” | 


& 
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1919), ss. 8 (2), 88—~Adulterated article for 
consumption, sale of—Liability of sellers— Nature 
of proof required for conviction—Indicaiion by 
placard that articleis unfit for human consumption— 
Whether exempis vendor from liability. ‘ 
Under the Bihar and Orissa Food A ‘ulteraticn 
Act, the prosecution need not prove that ihe adulterat- 
ed food stuff would be injurious to public health. 
It is sufficient to show that the article is not what 
it purports tobe or that it isnot of the standard 
required by rule. z 
- Where the oil which was sold was actually found on 
analysis to be not genuine in the sense that it was 
not the article which it purported to be 
or was represented to be, or if it fell below 
the standard prescribed by rule, under sub-s. (2) of 


human 


Ba 3 of the Act, the vendors would become liable to. 
penalty. Such a case is not affected by the placing of 


a placard outside the shop to indicate that mixed cil 
was obtainable therein which was not fit for human 
consumption Kirk v. Ccates (1), Sandys v. Small 
(2) and Sheo Proshad Halaniy. Emperor (3), distin- 
guished. i. oe 

_ Application against‘an order of the Ses- 
sions Judge, Manbhum, Sambalpur, dated 
the 15th December 1932, refusing to inter- 
fere with the order of the Magistrate, First 
Class, Purulia, dated the 24th October, 
1932. | ; 


- Messrs. S. M. Gupta and S. Biswas, for 


the Petitioners. - 

“Dr, Sir Syed Sultan Ahmad, Government 

Advocate, for the Crown, 
Judgment.—Kishun Gopal Marwari is 


the proprietor of an oil mill who also 


keeps a shop in Purulia; and Rameshwar 
Choudhury Marwari assists the first --peti- 
tioner in his shop. Outside the shop is a 
notice saying that oil is for sale mixed 
with linseed and sesame which is not fit 
for- food or for massaging the human body. 
On the 9th of June, 1932, the Sanitary In- 
spector’of the Municipality, accompanied 
by a Municipal Commissioner, went to the 
shop where they asked for mustard oil for 
human fcod. The petitioner produced 
three kinds of oil, saying that two kinds 
were for human food, while thedhird kind 
wes for. burning. The purchaser proceed- 
ed to take-samples.of the two kinds of 
mustard oil which were stated to be fit for 
human food, whereupon the proprietor told 
them that none of the oil was for human 
use, and pointed to the sign-board outside. 
his shop. ‘The oil which had been pur- 
chased.was found to be adulterated with 
linseed oil and oil of sesame; and the twi 
petitioners were prosecuted for an offence 


under the Prevention of Adulteration Act. 


of 1919. They were each oz them convicted 
of offences punishable under sub-ss. (1) and 
(2) of s..33 of the Act. l ; 

Mr. S. M Gupta on behalf of the peti- 
tioners ‘argues -in the first place that the 
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sign-board which was outside the shop made 


it clear to any purchaser that what was ` 
being sold was mixed oil which was not ` 
suitable for human food. He points out that ' 


it has not been proved that the oil sold 
would be actually injurious when used as 
food; and although the learned Magistrate 
appears to be of the opinion that the use 


of this oil as food would be injurious, it. 


must atleast be conceded that there is 
ground for doubt on that point. Mr, Gupta 
quotes the decision in Kirk v. Coates (1), 
wherein, an Inspector purchased a pint of 
milk which the salesman had told him was 
new milk, although at the moment of pur- 
chase the salesman had told him that it 
was old milk. In that case it was held 
that no offence had been committed under 
the Food and Drugs Act of 1875. He also 
cites the decision in Sandys v. Small (2), 
where a vendor who had sold whisky which 
was much below proof had posted notices 
to effect that all spirits sold in this 
establishment were mixed. Both of 
these cases turned on the provisions of 
the sixth section of the Food and 


- Drugs Act by which in order to demon- 


strate that an offence had been committed 
it was necessary to show that the sale had 


been made to the prejudice of the purchas- - 


er. Mr. Gupta cites also the decision in 
Sheo Proshad Halani v. Emperor (3), where- 


in the conviction of a person who had sold . 


adulterated mustard otl was set aside on 


the ground that it had not been proved 


that the oil had been sold for consumption 
as an article of food. Sir Sultan- Ahmed 
quotes the decision which has been relied 


upon by the learned Magistrate in Rakhal - 


Chandra Ghosh v. Purna Chandra Ghosh 
(4), wherein it was held that the sale ot an 
article of food for human consumption 


which was actually adulterated was an of- ` 


fence-under the Bengal Food Adulteration 


Act even if it was advertised to be of a` 


mixed character. 


_ Ido not consider that any ground has ` 
been made out for interference with’ the. 


order of the learned Magistrate in this case. 
The case is not affected by the placing of 
a placard outside 


the shop to indicate. 


that mixed oil was obtainable therein which ` 


` 


a) (1885) 16 QB D 49;55L JMO 189; 541 T 
178; 34 W R 295; 50 J P 148. 


(2) ae ae D449; 47L JIM O 115;39L T- 
4. 


118; 26 W 

(3) 123 Ind. Cas, 744: 330 W N 1032; Ind, Rul. 
(1930) Cal 376; 31 Cr. L 5-568, | 

(4) 127 Ind. Oas. 57;51 O L J 227; 34.0 W N 28); 


AIR 1930 Cal. 273; 31 Or, L J 1151; Ind, Rul. (1930) | 


Çal, 609; 57 O 1123; (1930) Or, Oas. 353, 


-4 i 


1933 


was not fit for human consumption; nor has 
the case anything in common with those 
cases in which it may have been made 
clear to the purchaser when an article was 
offered for sale that the article which he 
was purchasing was adulterated. 
present case the petitioners purported to 
sell mustard oil for use as human food; and 
if the mustard oil which they sold was 
actually found on analysis to be not genu- 
ine in the sense that it was not the article 
which it purported to be or represented 
to be, or if itfell below the standard pres- 
cribed by rule, under sub-s. (2) of s. 3. of 
the Act, the vendors became liable to 
penalty. Mr. Gupta suggests that in the 
present case it ought to have been proved 
on behalf of the prosecution that the mix- 
ed oil would be injurious to public health, 
but that is not necessary under the Bihar 
and Orissa Act. It is sufficient to show 
that the article is not what it purports to 


be or that it is not of thestandard required | 


by rule. It may possibly have been open 
to tbe defence (if they had chosen to 
adopt that line of defence) to show that 
the article sold was actually something 
better than what it purported to be; but 
no attempt was made to prove this, and I 
cannot interfere with the finding or order 
of the learned Magistrate. 

The application is dismissed. 

N.-A. Application dismissed. 





ALLAHABAD HIGH COURT. 
Criminal Appeal No. 1084 of 1931. 
July 25, 1932. 

PULLAN AND NIAMATULLAH, JJ. 
NAZIR AND OTHERS ~APPELLANTS 
VEYSUS 


EMPEROR—Opposite Party. 

Criminal Procedure Cede (Act V of 1898), s. 164— 
Evidence Act (I of 1872), ss. 24; 28, 183—Confessions 
—Duty of Magistrates and Sessions Judge—Approv- 
ers evidence—Retracted confession of co-accused— 
Independent corroborative evidence, necessity of— 
Retracted confession—Duty of court to inquire into 
circumstances—-Confession on inducement—Criminal 
trial. 

In the absence of other reliable evidence in cor- 
roboration, the evidence of au approver, coupled 
with the retracted confession of a co-accused is not 
sufficient for conviction, The two together cannot 
obviate the necessity of corroboration from inde- 
pendent sources. The corroboration need not be full 
proof of guilt but should establish a sufficient degree 
of complicity. [p. 70, col. 1 

‘The Judge, with whom the responsibility lies for 
acting upon the confession, should satisfy himself 
by putting searching questions tosuch witnesses as 
had anything todo with the confession. The first 


question that ought to strike every Judge is: “Why 


In the . 
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the accused made the confession ? " It is very import-- 
ant to ascertain, from those in whose custody the 
accused was, the circumstances in which the question 
of confession firstarose, how the accused expressed 
his willingness to be placed before the Magistrate 
and his readiness to make a confession. Similar 
do peelads arise as regards retraction. [p. 73, col. 


Criminal Appeal against an order of the ° 
Additional Sessions Judge, Meerut, dated ` 
the 7th November, 1931. 7 

The Government Pleader, for the Crown. 

Pullan, J.—Seven persons, Nazir, Jumma, 
Shera, Idu, Sukhan, Harbans and Pheru, 
have been convicted by the Sessions Judge 
of Muzaffarnagar of an offence unders, 396, 
Indian Penal Code, and have been sentenced 
each to8 years’ rigorous imprisonment. The ` 
prisoners have submitted appeals from jail 
against: their conviction, and an application 
has beeu madein revision on behalf of the 
Local Government requesting this court to ` 
enhance the sentence passed upon these 
persons. 

A dacoity ofa ferécious nature took place 
on the night of 19th-20th October, 1930, at 
the house of Prabhu Lal Vaish in the village 
of Kaserwa. The dacoits, whoare said to 
have numbered more than 30, were armed 
with guns, lathis and probably spears. Two 
men who interfered with them were shot 
dead, and another was beaten to death with 
lathis. The women were grossly ill-used, 
one or more were jviolated, and one was 
tortured. In my opinion a sentence of 8 years’ 
rigorous imprisonment in such acase is 
inadequate. No sentence less than trans- 
portation for life should be imposed upon any 
of those persons whotakepart in a dacoity 
of this nature. It does not appear that the - 
learned Sessions Judgehadany doubt that 
the persons whom he convicted were guilty 
and he has praised the Police Officer who 
conducted.the investigation fortheir good 
work. We regret that we have been unable 
to agree with thelearned Judge either in his 
commendation of the Police investigation 
or intheview taken by him asto the guilt 
of the majority of those persons whom he has 
convicted. 

The case was reported by Faqira chaukidar 
at 8a. M. on20th October. The Ist portion 
of the report is a straightforward descrip- 
tion of the affair. At the end a suggestion 
is made that the dacoity was the work of 
the congress party organised by the congress ` 
captain Lal Singh Jat. This part of the 
report doesnot appear tobethework of the 
chaukidar, andwe arenot surprised to find 
that the chaukidar denied emphatically that 
he had made this addition, . 
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It appears that at that time there was 
much-political- trouble in this Police circle, 
andit may very well be. that the Police: 
Officers. who heard the report meade thought 
thet the decoity might be the work of. the 
` congress party, and they clearly commenced 
the “investigation on this supposition. It 
appears that they were- mistaken, and: it is 
only fair to. the Police Officers con- 
cerned to say that they: did; - not’ per- 
sist in attempting. to implicate - mem- 
bers of the. congress. party when they 
found: that there was noevidencein support. 
ofthis view. [His. Lordship -then referred, 
the progress ofinvestigation.up, to the identi- 
fication of the accused and continved.| On. 
3rd‘Rebruary, identification proceeding os were. 
conducted’ in jail by, a; : Magistrate’ of the 
aa ah Mr. Gobind Rrasad, Mathur., Phe 


we ae tt 


Shera, “Idu, aka “a handu, ' Harbans. 
Pheru, Ilias. Baru and Aiman. The result. 
of, the. identification, is. given. in the. report” 
made by the Magistrate at the time. It-.is- 
true that, all ‘the. present appellants were 
identified by one.or other of the witnesses, 
andthe leatned Sessions Judge has accept- 
ed these, identifications 25. being pin 
against.them, | eee 

“There is. nothing.” in. the judgment: to show. 
that, the identification i is rendered valueless. 
by the fact that... the witnesses in every case 
picked out more persons who were. not 
suspected. than. persons who weré suspected, 
ahd in,most, cases were-so-reckless in their- 
identifications that. they: might. well have 
made them blindfold, Thus Prabhu, the, 
complainant, identified two. of the acetised 
persons jan 14, who were Dot; cotinected-with 
the affai Dalip ` identified 5- acċused 
persons. a 21-others; Fateh Singh identified 
8 accused” persons. and. 14 “others, Those. 
who were less reckless identified persons who 
have been acquitted, notably. Fateh Muham-. 
mad, who is stated in the first confession of 
Tlias to have remained in a grove, and. not. 
to have gone to the village, and has been. 
acquitied by the Judge. onthe. ground that 
he was impli¢ated falsely. out of. enmity; and. 
the, best of all, “thói witnesses Faqira made. 
4 mistakes. as against 3 identifications, of 
persons. who weré. suspected. The. fact. is- 
that theidentifications were carried out in. 
circumstances that made a trustworthy identi-. 
fication very. difficult:. There. were. 15 per- 
sons put ‘up for identification and 80 others. 
It-is. better in such cases to divide thé numbers. 
andhaye separated, identifications. of 10 ox; 


$ 
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15 persons containing two or three of the 
accused! 

“In my opinion: these identiteation pro- 
ceedings are almost, if not quite, negli- 
gible. -Faqira, the chaukidar,. is the only 
one of -the’ witnesses on whom I could 
place -evén - the slightest -yreliance. 
Another -- witness Hardeo appears: to. 
have identified: 5 persons suspected: - and’ 
8 others. But- it-appears certain- that of 
ths -5 he- had: identified he knew-Harbans-- 
before, and Fateh Muhammad was probably 
not present: at the dacoity. Consequently 
his identification is of- little value: But it 
is-to be noticed’ that-both he and Fagqira 
identified-Idu- ənd: Jumma, and that fact 
may be taken as very slight corroborative: 
evidence against those persons if: there is 
sufficient: evidence of a different- nature: 
against-them. The following day-the same- 
~ Magistrate held: an identification: of prop- 
erty recovered: from the accused: persons.. 
(His Lordship discussed the- evidence on: 
this point and: proceeded:—) Muhammad: 
Ilias was’ offered' a pardon and examined: 
on oath-as an approver. The Judge is 
of opinion that, Ilias has falsely implicated. 
his persons] enemy Fateh Muhammad, and: 
it is easy to show from his statement ‘that: 
all the details that he has-given- as to the- 
actual dacoity -have been “added to the 
original statement which. he made- before 
the Magistrate. The Judge has-mentioned 
certain: particulars from which he considers 
that the approver’s statement has been cora. 
roborated. The first corroboration iffound 
in the fact. that he showed to Mr., Ganga 
Ram Yadav, Deputy Magistrate, the different 
places: where the dacoits had collected: and 
where he was standing at the time the 
dacoity was being committed. As no one 
saw Ilias at- these places it-is difficult to 
see how his statement has been corroborated 
by the fact that: he showed certain- places 
to the Magistrate. Secondly, the learned 
Judge says that his account of this dacoity 
ig- corroborated. by other. dacoity witnesses: 
This is true of his account as given in the 
Sessions trial, but it isnot true ofthe state- 
ment made by him before the Magistrate.. 
on the 15th December, 1931, in which he 
gave no details. Thirdly the Judge states: 
correctly that his statement is corroborated 
by his production of a Jhanwar and six 
chharas which, as I have alresdy shown, 
correspond to articles mentioned in the list 
given by the complainant on the 21st October: - 


.. Fourthly the Judge refers to a confession; 


made by Nazir on the same day,-to which 
Ishall refor later; and lastly, he has referred? 
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to the identification of ‘Tlids by certain 
witnesses, > 

On this identification I Have already com- 
mented.: In my opinion ihe Statement ‘of 
the approver has very little corroboration. 
There is enough to show that ‘the man took 
part in the dacoity himself, but asa witness 
against others, the view taken by the Judge 
that he has falsely ‘accused Fateh Muham- 
mad and Jhandu must be considered “as 
weakening the general effect ‘of the ‘state- 
ment. A reference to the ‘statement will 
show that: this man has in court added 
definite accusations against other members 
of the gang which were not made ‘by him 
in the first instance. In particular there 
is his statement that Jhandù and Harbans 
fired the fatal shots at the two persons who 
were killed,-and there’ is-abundantevidence 
that the approver sought to improve his 
statement by adding details in'coùrt which 
he-did not give at the time of his first con 
fession. 

‘The statement, however, ! ‘is evidence ‘ad- 
missible against the persons whom he: has 
named subject to corroboration by other 
evidence. Of the appellants before us Ilias 
in his first confession named only Nazir 
and he mentioned a Jat witha bicycle and 
a gun. The other persons who appeal were 
neither mentioned nor indicated by Ilias 
in his first confession. (His Lordship then 
considered the cases of Jumma, Sukhad; 
Pheru and Shera, and held that thera 
was no sufficient corroboration against them, 
and proceeded:—)T here vemins the caseof two 
persons who made confessioùs and Yettactéd 
them. I have already stated the: circum- 
stances in which Nazir made his coriféssion. 
It appears that it was a confession made 
on an inducement by some person _ in 
authority and as such is inadmissiblé in 
evidence under s. 24, Evidence Act. Section 
28 cannot be applied in this casé betausé 
there is every reason to believe that the 
warning conveyed by the -Magistraté did 
not remove the. impression caused by the 
inducement. If his own confession” is ‘not 
admitted in evidence against him théte: 
remains only the statement of Ilias and 
the confession of Idu. In my opinion no 
reliance can be placed on Idu in respect of 
the. names given by him. Consequently 
when he says that Nazir took part in the 
dacoity this is not a statement which éan 
be regarded as evidence against Nazir. THe 
ornament found in this man’s possession is 
not provedto have been connected withthe 


dacoity, and the. uncorroborated evidenéé- 


of the approver is not sufficient to justify 
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a conviction. The only 3 person “who identifi- 
ed- Nazir ‘wis the ‘Witness ‘Qabul dhobi who 
‘picked: ‘out iù jail 4 suspected and 18 
unsuspected pereo, Seeing that Nazir is a 
yetainér of Tlias. and was clearly acting 
throughout wider his influence ‘and Sugges- 
tion 1 Cannot say that I have no doubt as 
tohis gùiltin spite ‘ofhis confession and | 
consider that-heisentitled fo an acquittal, . 
- There remains “only .Idu. 1. ‘cannot find 
any. razon “for ‘discarding Tdu's ‘confession 
‘as against himself, It'was made voluntarily 
and at ‘His Own express’ wikh because he hoped 
to be ‘made ‘an ‘approver, but I am ‘satisfied 
‘that tio promise was'evét made to him that 
he would be an approver, and he ‘gives 
détails im Ris confession “which . clearly 
indicaté that hè was one of the ‘dacoits, 
Moreovérthe tio least tnreliable witnesses 
both identified him in jail.. In my opinion 
theréfore all ‘of the appellants exéept Idu 
tiust'b2 acquitted. In the - case | of Idu 1 
woùldátcèpt the ‘Government's application 
forrévision and “enhance his sentence’ to 
‘transportation . for life. It. is tinfortunate 
that iia case . of this kind only. one man 
should have beèh brought to justice, but 
this is bound to happen so long asthe invés- 
tigatins’ officers are satisfied. when they 
obtains confession and bade their-case on 
the cohfession irrespective of thè fact that 
the man who has made the éonféssion is in 
ho way a reliable person and has. done noth- 
ing to assist in the proper investigation of 
case. -In my opinion . Ilias should néver 
have been offered a pardon after the 
investizating authorities had time to 
consider the ‘effect-of the Statement made by 
him Before a Magistrate and thé ¢ircum= 
stancés in which it was -made. Ido mot 
wish to Griticise todo severely the learne 
agsions Judge who has no doubt -tried to 
come tod proper finding in the case and has 
honestly Believed that. the persons whom he 
has convicted wére guilty, but ib is. ‘the ‘duty 
of the Judge in all cases to state’ fairly thè 
evidence Both for and against exch of tha 
accused persons, and this “the Judge has not 
done. However aiixious a Judge. may, be 
that his decision should be upheld c on appeal 
he should. néveér attémpt tosecure his aiin by 
making the case. against án accused person 
appear bo. be ‘stronger than the évidence 
justifies. 

Nlamatillah, J.— That one Pirbhu 
Banis of Village Kasarva Kalan in the district 
of “Muzaffarnagar. was a victitn of a serious 
dacòity coñmitted i in his house. on the hight 
between - 19th and 20th October, ` -1930, ~ 
established beyond doubt. Some of the 
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dacoits had firearms which they used in 
terrifying’ the -villagers who attempted to 
rome: to the rescue of Pirbhu: They 
actually killed three persons in course of 
the dacoity. The learned Judge has con- 
victed seven out of eleven persons tried by 
him, sentencing each to eight years’ rigorous 
Imprisonment under s. 396, Indian Penal 
Code. I may say at once that the sentences 
passed by the learned Sessions Judge are 
wholly inadequate if the guilt of the appel- 
- lants is established. At the same time, the 
case is one in which evidence should be 
sifted with care to determine whether a 
Serious offence of the nature described above 
has been brought home to every one of 
them. 

The principal evidence on which the 
conviction of most of the appellants rests is 
the statement of the approver, Ilias. It is 
now settled law that unless an approver's 
testimony corroborated not only as regards 
corpus delicti but aso as regards the 
identity of each accused person, conviction 
is not justified. The finding of the learned 
Sessions Judge that the approver Tas 
took part in the dacoity is based on suff- 
cient evidence and may be safely 
accepted. The more important question 

owever is whether all those whom the 
approver implicates have been proved to 
have taken part in the dacoity. He must 


be corroborated as regards each accused, 


even if his evidence is not open to serious 
challenge in any material particular, which 
is by.nomeans true in case of Ilias. His 
evidence is somewhat discounted by the 
fact that, inthe confession made by him for 
the first time on 15th December 1930, he did 
not name any. of the appellants, except 
Nazir, who also made a confession on the 
same day ‘but subsequently retracted it. 
The approver prominently‘ mentioned Fateh 
Muhammad, who according to him took a 
very active part in organising the, dacoity. 
Fateh Muhammad has_ been acquitted by 
the learned Sessions Judge on definitely 
finding that his name was falsely mentioned 
by the .approver Ilias out of enmity. In 
his subsequent statement, made as a 
witness, he mentioned by namenolessthan 
18 persons including the appellants who 
according to him were among the dacoits. 
Besides the evidence of the approver, we 
have the retracted confessions of N azir and 
Idu implicating not only themselves but 
also their co-accused. For reasons which 
‘will appear presently,.I agree- with my 
learned brother in. holding that Nazir’s 
confession should be excluded aitogether 
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not only so far as other accused are con- 
cerned but as against himself also. Idu’s 


-retracted confession, if found to be volun- 


tary, and admissible in evidence, is an 
important piece of evidence against him- 
self; but as against -his co-accused, the 
court can only “take it into consideration.” 
The retracted confession of a co-a.ccused, 
like the evidence of the approver, is not 
‘sufficient for conviction, unless it is cor- 
roborated in material particulars: See 
imperor.v. Kalwa (1). Another question 
which requires consideration in the present 
case is whether, ifthereis no other reliable 
evidence in corroboration, the evidence of 
the approver, coupled with the retracted 
confession of a co-accused, is sufficient for 
conviction. There is ample authority in 
support of the view that it is not. It 
has been expressed in the dictum that one 


. tainted testimony cannot corroborate another 


tainted tertimony. Numerous cases bear- 
ing on this point have been quoted inthe 
Law of Evidence by Woodroffe and Ameer 
Ali under s. 30, at p. 315, 9th Edn., wherein 
it is stated that 

“the confession of co-priecners to be rendered trust- 
worthy must be corroborated aliunde hy indepen- 
dent evidence and not by the testimony of accom- 


plices or approvers as well in respect of the corgus 
delicti." 


It stands to reason and common: sense 
that ifthe approver’s evidence itself is not 
Sufficient for want. of corroboration, the 
retracted confession of a co-accused, which 
again has been declared to be equally, if 
not more, untrustworthy, does not furnish 
The two toge- 
ther cannot obviate the necessity of cor- 
roboration from independent sources. - The 
corroboration need not be full proof of 
guilt but should establish a sufficient degree 
of complicity. The whole principle of the 
rule which insists on corroboration of the 
approver . or of the retracted confession of - 
a co-accused is based on the assumption 
that, in the absence ofa guarantee forth- 
coming from more trustworthy sources 
the evidence of the approver or the retract- 
ed confession or bothtogether cannot suffice 
for conviction. With the above general 
remarks I shall consider the case ofin- 
dividual accused persons. To take the case 
of Nazir first: he is said to have been 
arrested on 10th December 1930. Ilias was 
An ap- 
plication was madeby the Circle Inspector 
requesting that their statements be record- 
ed unders. 164, Criminal Procedure Code, 


(1) 95Ind Cas, 74; AI R 1926 All. 377; 27 Or, Ls 
J 146; 48 A 409;24 ALJ 410; LRTA 405 Or, 
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accordingly sent for themcnthe 15th from 
the jaillockup where they had been kept 
under the orders ofa Magistrate ard their 
statements were recorded. Nazir made 
a confession much of the same effect as 
Ilyas did. Ilyas, to whom a pardon was 
subsequently offered, adhered: to his confes- 
sion. Nazir however retracted it when ex- 
amined as.an accused before the Commit- 
ting Magistrate.. In explaining his confes- 
sion before the: Sessicns Judge he alleged 
that he had been subjected to ill-treatment 
by the Sub-Inspector Aslam Khan and that 
he made the-statement which Aslam Khan 
desired him to make. He examined a 
witness, Hamid Ali Khan, who deposed 
that Ilyas and Nazir weve taken before the 
Magistrate for record of their confessions but. 
they refused to make any and that sub- 
sequently the Sub-Inspector. Aslam Khan 
induced them to confess, promising to 
secure a pardon for each of them. Hamid 
Ali Khan has been disbelieved by the learn- 
ed Sessions Judge for reasons givenin his 
judgment. I am -prepared to accept his 
view in that respect. 

But Iam somewhat surprised at the re- 


mark of the learned Judge that “there is 


absolutely nothing suspicious about this 
confession.” Nazir too, like Ilyas, remain- 
ed in jail for four days before his confes- 
sion, and it appears, apart from what the 
defence witness Hamid Ali Khan stated, 
that both of them, when placed before the 
Magistrate for making confessions refused 
to make any incriminating statement. This 
was elicited from Chaudhri Ganga Ram 
Jadava, Magistrate, who was examined as 
a witness both before the Committing 
Magistrate and the Sessions Judge. It 
is to beregretted that Mr. Jadava did not 
record any proceedings of what transpired 
when Ilyas and Nazir were first placed be- 
fore him fortheir confessions being record- 
ed. Section 164, Criminal Procedure 
Code, provides for “confessions” or “state- 
ments” of persons willing to make them being 
recorded. It is clear that the Police 
expected that Ilyasend Nazir would make 
confessions, otherwise the Magistrate would 
not have been moved to send for them and 
record their statements. The Magistrate 
having agreed to take proceedings under 
s. 164 and sent for them, it is highly 
probable that he put the usual questions 
warning them of the consequences oftheir 
making confessions, whereon' they refused 
to make any incriminating statement. It 


is clearly .xfot. the. function.of the Magis- 
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trate, when he-is to record statements under 
s. 164, to reduce to writing what the persons 
placed before him say only if they make state- 
ments which the police expect them to make 
and otherwise to make nonote of anything 
which they .say. The learned Sessions 
Judge has given some reasons for disbeliev- 
ing the witness Hamid Ali, who stated that 
Ilyas and Nazir first refused to make con- 
fessions, but -were subsequently induced..to 
make them; but he makes no mention of 
the facts stated by Chaudhri Ganga Ram 
Jadava. I do-not thinkthat the Sessions 
Judge, who himself recorded his statement, 
could have forgotten what he said, nor 
do I believe that he failed to appreciate 
the importance of facts stated byhim. It 
was clearly the duty’ of Chaudhri Ganga 
Ram Jadava to have kept a record of what 
the accused were asked and what they stated 
on the first occasion whenthey were placed 
beforehim and when they refused to make 
any confession. As itis we can only have 
such details of what happened on that 
occasion as Mr. Jadava could depose from 
memory on 26th October 1931, over 10 
months afterwards. This is what was.eli- 
cited from him in cross-examination :— 


` “Ilias was sent to Jailunder a warrant dated llth 
December 1930, and on it there is my order. dated 
11th December, 1930, that inasmuch as the statement 
of ilias was to be recorded on the next day and: so he 
was to be kept separate from other prisoners. This 
warrant does not bear my signatures. It bears the 
‘signature of K B. Md. Mustafa Sahib, Deputy 
Magistrate. I cannot say if the application by the 
Police to record the statement of Ilias was oral orin 
-writing. On15th December when I wanted to record 
the statements of Ilias and Nazir, they did not at 
first want to make any statement. So far as I remem- 
ber, the Police was present outside the court room. 
When they did not want to make any statement, 
they were sentout of the courtroom, A little after, 
within 5 or 7 minutes, they came back again, of 
coirse under the Police guard, and they said that 
they would give their statements.I cannot say what 
Yolicemen were present outside the court room. But I 
remember thaton that day, before their statements 
were recorded, Aslam Khan, 6. O of Shamali, came to 
-‘meand, asked me ifthe statements of Ilias and Nazir 
were recorded, and 1 replied that they were to be 
recorded on thatday. During the 5 or7 minutes that 
llias and Nazir went out of the court room, they 
‘were inthe custody of the Police guard. 1 must 


state here that when they returned to the court 


room on the second time, they were given fulltime 
to waitand think, and thus only their statements 
were recorded when they insisted that their statement 
should be recorded. I did not certainly put the 
question tothem as to why they were making a free 
and voluntary statement. There is no note of mine 
that they refused to make any statement and that 
it was written when they persisted. When they first 
came and refused to make any statement, they wero 
told to go away.” . l | : 


The ábove statement was’ recorded by. 


E 


aer a 


ayra a 


Subsequently they 
were persuaded to believe that the warn- 
ing given by the Magistrate was of a 
stereotyped and formal character and 
should carry no significance. Nazir made 
a confession, but subsequently, when. he 
discovered that Ilias was the favoured in- 
dividual and that no:pardon,-would be given 
tohim, he retracted: Section 24, ‘Evidence 
Act, does not require the same cogency of 
evidence as is necessary to establish a fact. 
it merely requiresthat if it ‘appears’ tothe 
court that a confession was induced by. 
threat or promise proceeding froma person, 
in authority in relation to the charge. 
against the accused, it shall be inadmis- 
sible in evidence. It has been held in 
mumerous cases that if circumstances create 
a probability in the mind ofthe courtthet 
the confession was improperly obtained it 
should be excluded from evidence.. In the 
present case, as already stated, the circum- 
stantial evidence isso strong asto establish 
the fact that Nazir wes induced to make a 
confession by a promise of pardon held out 
by the Police. A very eminent J udge of 
this court expressed himself on the subject 
of retracted confessions in the following 
terms: : 
., To repeat a phrase I used on a former occa 


sion, instead of working up to the ‘confession 
they ‘the Police) work down from it, with the 
result thatwe frequently find ourselves compelled to 


reverse convictions simply because, beyond the con- 


ordinary inelination of their minds, which in this 
respect I take to be pretty much the same with 
humanity all the world over, is to make any admission 
of guilt. Icertainly can add that, during 14 years’ 
active practice in the criminal Courts in England, I 
do not-remember halfa dozen instances in which:a. 
real-confession, once having been made, wasretracted. 
Jn this country, on the contrary, the retraction followa 
almost invariably -as-a matter of course, and though I 
am well aware how this is eought to be explained by a 
suggestion of the influence brought to bear upon the 
confessor by other prigoners in havalat, the fact 
remains as an endless source.of anxiety and difficulty 
to those-who have -to see that justice is properly 
administered oe Straight, Offg. C. J| in Queen- 
Empress v. Babu Lal (2), -at pages 542 and 543*. 

The -remarks hold good today no less than 
they did when they were made by Straight, 
J. Ixespectfully agree with every word of 
what he said. In most cases of serious 
gravity or difficulty we are faced with the 
problem of retracted confession and the 
value to be assigned toit against the person 
making it or his co-accused. In a large 
number of such cases there is little or no 
reliable evidence in corroboration. To do 
lip service to the doctrine which requires 
corroboration and to accept such evidence 
in corroboration, for the sake of formality, 
as a Judge would not conscientiously believe 
is net in keeping with judicial integrity. 

“It has been stressed over and over again 
that, when a confession is‘made and sub- 
sequently retracted, the Committing Magis- 
trate and the Sessions Judge should enquire 
into all the circumstances in which it was 
made and those in which it wes subsequently 
retracted. One however, seldom comes across 
a case in which eny serious effort is made 
either by the Magistrate or the Sessions 
Judge to explain the phenomenon that a 
person who took every precaution of-conceal- 
ing his crime and suppressing evidence 
which could implicate him becomes so full 
of remorse and penitence when’ he comes 
face to face with the Police that he makes 
a “free and voluntary confezsion,” but sub- 
sequently, retracis it at the enquiry, the 
remorse end penitence, which are supposed 
to have acted on his mind before, ceasing to 
influence it inthe slightest degree. While 
it is true lhat in some ceases voluntary con- 
fessions are made and while it is permissible 


- (26 A 508; Ą W N 1884, 229 (F.B). | 
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for Police Officers to resort to legitimate 


devices io obtain useful ‘information from 


prisoners, it is inconceivable to me, as lt 
was to Straight, J., that ordinarily a dacoit 
or murderer would make a ‘voluntary con- 
fession. It is therefore necessary that, when 
a confession is first made and is subse- 
quently retracted with allegations against 
ihe Police, the Magistrate and thé Sessions 
Judge should prove the matter for their 
own satisfaction, What however is done in 
practice isto record 2 confession with due 
formalities and subsequently. to record the 
retraction thereof, leaving it to the accused 
to get over if he can. the effect of the con- 
fession which stands against him in spite 
of retraction. It is impossible for the accus- 
ed, even if he is defended, to adduce any 
reliable direct evidence of maltreatment or 
inducement while he wes in the Police 
custody. His allegations, when put to the 
investigating officers, are naturally denied. 
But the matter should not be allowed to 
rest there. The Judge, with whom the res- 
ponsibility lies for acting upon the confession, 
should statisfy himself by putting searching 
questions to such witnesses as had anything 
to do with the confession: The first ques- 
tion that ought to strike every Judge is 
“why the accused made the confession ?" 

It is very important to ascertain, from 
those in whose 
circumstances in which the question of 
confession first arose, how the accused. 
expressed his willingness to be placed 
before the 
make a confession. Similar questions 
arise as regards retraction. It is only if 
circumstances make it reasonable to be- 


lieve thet the accused voluntarily 'made- 


the confession and agreed to make it þe- 
fore the Magistrate that, an inquisitive 
mind can be satisfied. ‘In the present 
ease the statement of the investigating. 
officer, made before the Sessions Judge 
does not betray the. slightest anxiety on 
the part of the learned Sessions Judge to 
elicit any, information as regards those 
circumstances. Such of them could be 
ascertained from the record failed to at- 
tract his attention. For all these -reasons, 
I am in entire agreement with my learned 
colleague in holding that Nazir's confes- 


+ 
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sion is wholly inadmissible in evidence 
and should be excluded from considera- 
tion. As regards the confession of Idu ‘the 
case is different so far as. he is himself 
concerned; but I am not prepared to’ give 
much ‘weight to it as against his co-accus- 
ed, (His Lordship then- considered the 
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custody the accused was, the ; 


Magistrate and his readiness to | 
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evidence’ ‘and held that’ Idu's con- 
fession was not the result of any. induce- 
ment and proceeded). While I’ am prepared 
to take it into consideration under s. 380, 
Evidence Act; against his co-accused, I 
am not prepared to give much ‘weight ‘as 
against them.. I have already expressed 
ihe view in an earlier part of. this judg- 
men: that the evidence of the approver, 
coupled with the retracted confession of a 
co-2ceused but uncorroborated by other 
evidence, isnot sufficient for conviction of 
the co-accused. There is an additional 
reason in this case, namely, that Idu's re- 
tracted confession 2s against his co-accus- 
ed is otherwise untrustworthy. Nazir’s 
own confession- having been excluded; 
there is no evidence against him, except 
ihat of the approver and the retracted 
confession’ of Idu. No stolen property 
identified as such has been traced to his 
possession. As regards the appellants 
other than Idu, my learned brother has 
discussed the evidence in detail as against 
each and shown that there is no evidence 
against any of them, except that of the 
approver end the -retracted confession of 
Idu. (His Lordship proceeded to consider the 


evidence of the identification of accused 


and the stolen property and finding it 
unsatisfactory, proceeded.) I agree in up- 
holding his conviction and enhancing: his 
sentence to transportation for life which 
is theonly proper sentence having re- 
gard to the gravity of the offence. ‘T also 
agree in acquitting the rest of the appel- 
lants. i ih 


N-A | Order accordingly. 
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Criminal Procedure Code (Act V of 1898), 8. 199— 
Offence of rape—Absence.of complaint by husband— 
Conviction for rape, if can.be converted into one: for 
adultery—Penal Codef(Act XLV of 1860), ss. 876, 497— 
Solitary statement of woman—If sufficient for con- 
viction for rape.’ - l ' 

Where no. complaint ia filed by the husbánd of a ` 


. woman before a Magistrate under gs. 199, Oriminal 


Procedure Code, the court cannot take cognizance of 
an alleged offence of adultery and in the absence of 
such complaint, a canviction under s.’ 376, Penal 


Code, cannot becorverted to one under $. 497, Penal 


+n | 3} | p - complainant’ that 
the offence of rapéhas been comimitted upon her by 
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the accused ia not sufficient to convict him of the 
offence, in the absence of other independent evidence, 
-Mahla Ram v. Emperor (1) and Maung Ba Tin v. 
Emperor - (2), relied on. = 
- Griminal Appeal against an order of the 
Additional Sessions Judge, Kheri, dated ard 
October, 1982. ` - 
Mr. P. N. Chaudhri, for the Appellant, 
Mr. H. K. Ghosh, Assistant Government 


Advocate, forthe Crown. 


Judgment.—This is an apperl from a 
judgment of the learned Additional Sessions 
Judge of Kheri dated the 3rd October, 1932, 
convicting the appellant Baji Kisan of an 
offence under s. 376 of the Indian Penal 
Code and sentencing him to three years’ 
rigorous imprisonment and further convict- 
ing him of offences under ss. 457 and 380 
of the Indian Penal Code and sentencing 
him to 18 months'rigorous imprisonment, 
the sentences to run concurrently. 

“The ease for the prosecution is briefly as 
follows, On the night of the 30th of June, 
1932, Musammat Sirajan after removing her 
skirl was sleeping near the door of her 
house, Her husband Chhutkao was not in 
the house as he had gone to cut wood in 
the neighbouring jungle and had not 
returned to his house at night time. 
Musammat Sirajan’s mother-in-law who is 
deaf and blind was sleeping near her. At. 
about midnight Chhutta Pathan and Baji 
Kisan Game and had sexual intercourse 
with Musammat Sirajan one after -the 
other against her will and without her 
consent. After having raped her twicethe 
accused Chhutta and Baji took away from 
the person of Musammat Sirajan her taria 
and her kansli as well as her lahnga. 
Musammat Sirajan subsequently raised an 
alarm and her neighbours Kallu barber 
and .Dingur (P.W. No. 5) arrived on the 
spot and she told them what had happened. 
Next day her husband Chhutkao (P. W. 
No. 2) returned home and Musammat 
Sirajan reported the facts to him. He 
informed the Mukhia Debi who was the 
father of theappellant Baji, and the latter 
promised to have the matter amicably 
` settled in the village and thereupon Chhote 
Khan and Baji Kisan are said to have 
returned the ornaments and the lahnga, 
which they had stolen from Musammat 
Sirajan dnd at that time Chhutta was seized 
and taker to the thana while Baji is 
said to have. run , away. Chhutkao, 
the husband of Musammat. Sirajan; mace 


a report. at the. -Police Station Bhira in. 


Kheri District and an offence under ss. 


456-457 of the Indian - Penal Code -J % 
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was registered atthat thana. A Police 
investigation followed and both the accused 
Chhutta and Baji were committed to . the 
Court of Session charged with offence 
under ss. 457-376, Indian Penal Code,and they 
have both’been convicted of the said 
offences and sentenced as stated above. 
Inthe present appeal I am only concerned. 
with the case of Baji. The only evidence 
against the appellant Baji in respect of the 
offence under s. 376, Indian Penal Code, is the 
solitary statement cf Musammat Sirajan 
herself. She is a young Muhammadan 
woman aged22 whose younger sister was 
married to the accused Chhutta. She has 
deposed that she was sleeping in a chhapper 
which had very big doors and her charpoi 
was closetothedoor. It was a dark night 
and there was no light or lantern inside the 
house. She hasalsofurther stated that she 
had removed her lahnga or skirt and had 


-onlya thin muslin sheet or orhni to cover 


her utter nakedness. I am not at all 
impressed with the evidence of Musammat 
Sirajab as to the commission of the offence, 
of rape. There has been no medical 
examination of her person and she had no 
marks on her person anywhere. Defence 
Witness No. 1 Shambhu Pasi, who had 
accompanied the husband of Musammat 
Sirajan to the thana when the .First 
Information Report was made, has deposed 
that the character of Musammat firajan 
was not: good and that Chhutkeo the 
husband of Musammat Sirajan suspected 
illicit intimacy between his wife Musammat 
Sirajan and Chhutta her brother-in-law. 
In her deposition Musammat Sirajan has 
stated that her brother-in-law Chhutta 
accused never came to her house but her: 
husband P. W. No. 2 Chhutkao givesthe lie 
direct to her statement by admitting in 
eross-examination that Chhutta the brother- 
in-law of his wife used to come at times to 
his house. I am not prepared upon the 
solitary statement of Musammat Sirajan to 
hold that an offence of rape had been. 
committed upon her by the appellant Baji. | 
In Mahia Ram v. Emperor (|), a 
learned Judge of the Lahore High Court 
has held that where there is no indepen- 
dent evidence in support of the statement 
of the complainant that she was raped by 
the accused, it would be most ‘dangerous to 
base a conviction on her uncorroborated” - 
testimony; the first and ‘foremost circum- 
stance that can be looked for in casea of 
rape is the evidence of resistance which one 


i (1) 75 Ind. Cag. 986; A I R 1924 Lah. 669; 23 Cr. L 
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would naturally expect from a woman 
unwilling to yield to an act of sexual inter- 
course forced upon her, Such a resistance 


may lead to the tearing of clothes, the inflic- . 


tien of the personalinjuries on her private 
parts. Where there is absolutely no evi- 
dence on the record of any struggle having 
taken place nor marks of any injuries 
being found on the person either of the 
complainant or of the accused, it could 
not be said that the accused had sexual 
intercourse with the woman without her 
consent. Similarly a Single Judge of the 
Rangoon High Court in Maung Ba Tin v. 
Emperor (2), has held. that it was 
notoriously very unsafe to rely on the 
uncorroborated statement of the woman 
and to1ake it an exception to the general 
rule. Iam incomplete agreement with the 
views expressed in the two cases cited 
above.. The circumstances of this case are 
very suspicious. The conduct of the 
prosecution is also ‘not very intelligible. 
It is hard to understand why after she 
had been raped by two persons she went 
to the father of the appellant to have the 
matter. settled in the village, and she 
apparently considered the return of the 
alleged stolen -property more important 
than the vindication of her honour. It 
seems to me that if any offence against 
the person of Musammat Sirajan has been 
committed then that offence is one of 
adultery by Chhutta, the brother-in-law of 
Musammat Sirajan. The learned Assistant 
Government Advocate requested the court 
to convert the conviction of the appellant 
under s.376, Indian Penal Code, into one 
under s. 497, Indian Penal Code. I regret I 
cannot accede to his request for the simple 
reason that there is no complaint, oral or 
written, made by the husband of Musammat 
Sirajan before a Magistrate. Section 199 
of the .Code of Criminal Procedure clearly 
lays down that no court shall take cogniz- 
ance of an offence under s. 497 or s. 498, 
Indian Penal Code, except upon a complaint 
made by the husband of the woman or in 
his absence by some person who Aad care of 
such woman on his behalf atthe time -when 
such offence wes committed. Complaint 
has been defined ins.4 cl. (h) of the Code of 
Criminal Procedure as an allegation made 
orally or in writing to a Magistrate with a 
view to his taking action under the Code 
of Criminal Procedure ‘that some person 
whether known or unknown has committed 
an offence, but it does not include the 


(2) 98 Ind. Cas 180: A IR 1927’ Rang.6°; 5 Bur, L, 
3112; 27 Or. L Jel284. — i 
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report of a Police Officer.” In the present 
case to complaint was filed by Chhutkao 
‘before any Magistrate and so this court 
cannot take cognizance of any alleged 


offence of adultery saidto have been com- 


mitted by the appellant Baji. 

For the reasons given above Lam clearly 
of opinion that-no offence of rape has been 
proved against the appelant. I would, 
therefore, allow his appeal, set aside the 
conviction and séntence and acquit him of 
the offence charged under s: 376, Indian Penal 
Code. (The learned Judge referred to 
the evidence and continued:—)For the 
reasons given above I` find . myself 
unable to support the convicton of 
the appellant Baji either of an_ioffence 
under s. 457, Indian Penal Code, or under 
s. 380, Indian Penal Code, and I accordingly 
set aside the conviction and sentence passed 
upon him in respect of those offences. 

The result is that I allow this appeal, set 
aside the convictions and sentences passed 
upon the appellant and acquit the appel- 
lant ofthe offences charged and direct that 
he beset at liberty at once. 

NA. Appeal allowed, 


Pe matia 


ALLAHABAD HIGH COURT.. 
Civil Miscellaneous Case No, 166 of 1932, 
June 16, 1932. : 
SULAIMAN, C.J., AND KENDALL, J, 
KISHORE LAL - APPELLANT 
versus 


 BALKISHEN Opposite Party, 

Civil Procedure Code (Act V of 1908), ss. 11, 24— 
Transfer of case—Transfer to court without territorial 
jurisdiction —V alidity—Ras judicata— Concurrent 
territorial jurisdiction, if necessary —'Competent, 
meaning of. ." 

lt is open to the High Court ora District Judge 
to transfer acase pending ina Subordinate Oourt 
to another court which has pecuniary jurisdiction 
to try the suit althoughit may not at the moment 
possess territorial jurisciction to try it. Jannat 
Hussain v, Ghulam Kutubuddin Ahmad (2), feferred 
to, Ram Das v. Habib Ullah (1), dissented from. 


For purposes of res judicata it is not necessary 
that the two courts must have concurrent territorial 
jurisdiction which depends entirely on the subject. 
matter in dispute. 

“ The word ‘competent’ ins. 24, Oivil Procedure 
Code, refers to pecuniary jurisdiction only. 


Messrs. U.S. Bajpar and S.B. L. Gaur, for 
the Appellant. 
` Mr. N. P.. Asthana, 
Party. ~ . 
Sulaiman, C. J.—This is an application 
for the transfer of a suit pending, in the 
Court ofthe Munsif of Kasganj. A question 


for the Opposite 


e 
"6 | 
‘arose whether the sult could be transferred 
to the court of another Munsif in the same 
District and my learned brother entertain- 
‘ing a doubt as to the correctness of the 
vuling in Ram Das v. Habib. Ullah (1) has 
referred the point of law to a Division 
Bench, : 

The question for consideration is whether 
the High Court or the District Judge, acting 
under s, 24, Civil Procedure Code, has power 
to transfera suit pending in-one Subordi- 
nate Court, to another Subordinate 
Court, which has pecuniary, but not 
‘territorial jurisdiction to try that suit. In 
‘one sense itmight he said that the present 
question didnot strictly erise in the case 
mentioned above, because the Bench came 
to the conclusion that the order of the 
District Judge -directing «a transfer of the 
case when he: did not proceed suo motu, but 
on an application made by a party was 
illegal and irregularinasmuch es no notice 
had been issued to the defendants. The 
order ‘could have been set aside on that 
ground alone. - It however appears that the 
learned Advocate for the applicant pressed 
the other question as well, presumably be- 
cause hedidnot want that the case should 
be transferred to the particular Munsif to 
whose court it had, been transferred. Bajpai, 
J., in whose judgment. I concurred accord- 
ingly expressed that view following a Patna 
case, namely Jannat Hussain v. Ghulam 
Kutubuddin Ahmad (2) and gave directions 
to the District Judgeto bear that view in 
mind. It is therefore not possible to say 
that the last observation wes altozether an 
obiter dictum. ` 

Unders. 25, Act XIV of 1882, the High 
Court and the District Court ‘were given 
power totransfer a suit pending in a Sub- 
ordinate Court to any other Subordinate 
Court 

“competent to try- the same in respect of its nature 
and the amount or value of its subject-matter.” 

Thesé words have been slightly altered, 
and intheir place we now have-in s. 24 the 
words “competent to try or dispose of the 
same.” Under the -old section there could 
beno doubt that all that was required of 
the Subordinate Court to which the case 
was to be transferred was that it should 
have pecuniary jurisdiction to try the suit. 
The deletion of those words from the new 
section may prima facie suggest that the 
competence of the court row required may be 


(1) 136 Ind. Cas. 384; (1931) A L J 1061; Ind. Rul, 
(1932) All 208; 53 A 916. | 


(257 Ind. Cas, 522; A I R 1920 Pat 29;5PL J 
be (1920) Pat, 274; 1 P LT 637, E i 


- 
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either pecuniary or territorial, If the words 
were ‘to be taken literally, it might béopen 
to argument that the word “competency” 
includes both -pecuniary and territorial 
jurisdiction. Although the change in the 
words in the section was not emphasized, 
this: view was certainly expressed by the 
learned Chief Justice of the Patna High 
Court in the case of Jannat Hussain v. 
Ghulam Kutubuddin Ahmad-(2), He was 
of opinion that the word “competent” wasvery 
wide and included bothkinds of jurisdic- 
tion. The head-note of the case did not show 
that the other learned Judge had, express- 
ed some doubt asregards this view and had 
reserved his opinion. ‘The unfortunate omis- 
Sion of the words which appeared in-the 
old section has made the new section some- 
what ambiguous, but on reconsideration I 
am satisfied thatthe words have been deleted 
because they were considered redundant or 
unnecessary by the Legislature. To hold 
that it is necessary that the court to which 
the case is transferred must haveterritorial 
jurisdiction would make it impossible for.a — 
High Court to transfer a case pending in the 
Court-of a District Judge to that of the Dis- 
trict Judge of another District, for these 
District Judges would not have concurrent 
territorial jurisdiction. The section would 
therefore be nullified if the inter- 
pretation put upon it in the case 
of Ram Das v. Habib Ullah (1) were to be 
accepted. Inorder not to render the section 
useless, I am constrained to hold that the 
word “competent” must be taken io refer to 
pecuniary jurisdiction only. | l 

Cases of concurrent jurisdiction wheretwo 
courts have both pecuniary and territorial ju- 
risdiction to try asuit are dealt with ins. 22. 
The same words “competent to try the suit” 
occur ins. 11, Civil Procedure Code, as also 
in s. 15. It isiguite clear that for purposes 
of res judicata itis not necessary that the 
two courts must have concurrent territorial 
jurisdiction which depends entirely on the 
subject-matterin dispute. The. provision in 
s. 15 would point to the same conclusion, 
It may also bepointed out that a distinc- 
tion has been drawn inthe Code as regards 
territorial jurisdiction, and s. 21 provides 
that no objection as to the place of suing 
shall be allowed, unless such objection was 
taken in the court of first instance at the 
earliest possible opportunity and in all cases 
where issues are settled at or before such set- 
tlement and unless there has beena conse- 
quent failure of justice. On areconsidera- 
tion I am therefore of opinion that the 


1933, 


observation made inthe last portion of the 


judgment in Ram Das’s case (1) in ‘which,’ 
I concurred did not lay down the correct: 


law. n 5 
Kendall, J.—I concur. 


Order.—In our opinion it is open-to the, 


High Court ora District Judge to transfer a 
case pending in a Subordinate Court to 


tion to try the suit although it may mot at 


the moment possess territorial’ jurisdiction. 
to tryit. We eccordingly direct that this’ 


case be laid: before the learned’ Judge who 


has referred it to this Bench, for disposal on 


the merits. ` 
N.A, f 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Criminal Revision No. 300 of 1932.: 
December 3, 1932: 
GRILLR, A. J.C. 
KANHAIYA LAL AND OTHERS —ÅPPLICANTS 


VETSUS 
BAIJNATH MAHESRI— 
Non-APPLICANT. 
Criminal Procedure Code (Act V of '1898), ss. 486; 
494—Discharge under 8.'494—Power to order further 
enquiry— Withdrawal of prosecution—Duty of Magis- 


trate in granting- consent—Proceedings.in two courts., 


on same facts—Stay. 


A District Magistrate may under s. 436, Oriminal’ 


Procedure Code, ordera further-enquiry in the case-of 
persons who have been. discharged. under s. 494 ofthe 
Odde. Velu Tayi Ammal v. Chidambaravelu Pillai 
(1), commented upon. 4 

“An order passed under s. 494 of the Criminal Pro- 


cédure Code must be passed: like any other consider-- 
dd: order and the Magistrate is bound to give his. 


reasons. A fortiori is the-Magistrate bound to give 
his consent to a withdrawal; no tacit assent may 
be assumed. Aujula v. Emperor (2), relied on. 
There- is nothing. contrary to law ina trial being 
conducted in one court and an enquiry into an ac- 
cusation arising out: of the same facts in-. another 
court.. 


there isa possibility of thetwo courts. independent- 


ly arriving: at a different estimate of.the . evidence.. 


—_ 


Application against. an order of: the Dis- 
trict: Magistrate, Hoshangabad. 
Mr. T. J. Kedar, for the Applicants. 


Mr. P. S. Kotval (with him Mr. G. R. 


Pradhan), for. the Non-Applicants. 
Judgment.—This is an application 
against the order of the District Magistrate, 
Hoshangabad, directing a further enquiry 
into an. accusation” against the accused. 
under s. 363° of the Indian Petal Code, 
The accused who 
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_ Order accordingly. ` 


‘notice to the non-applicanis. 


But such a procedure is highly inconvenient’ 
and where the evidence is bound to be the same, 


. TI are the applicañts- 
pefore me were challaned in the court of. 


i 


the -Sub-Divisional Magistrate, Sohagpur, 
under ss, 147; 452 and 363 of the Indian 


Penal Code. At the beginning of the 


proceedings onthe loth of Juné, 1932, the 
Sub-Divisional ` Magistrate 
following order in the order sheet : 


“The prosecuting Inspector dropsthe kidnapping 
e°g.s. 353 of the Penal Code. The case is then 


See fa 6 pecuniary juris dic! triable by a Magistrate of the second class and.is there- 


fore; forwarded to Naib-Tahsildarn and Magistrate, 
Second Olass Sohagpur, for disposal according to law.” 


recorded the ` 


w 


Against this order the complainant  ap-. 


plied in revision tothe District Magistrate’ 


asking for a further’ enquiry into the’ 


offence alleged under s. 363 and for a 
transfer of the pending case in the court of 
the Naib-Tahsildar to a Magistrate having 
first class powers. 
Magistrate considered that there was a 


The learned District’ 


prima facie case under s. 363 and- issued- 


The case 


was-argued.before him at length and he’ 


came to the conclusion that further enquiry 
was warranted and under s. 436 of the 
Criminal Procedure Code he directed that 
further enquiry be made in.the court of 


the Sub-Divisional Magistrate, Sohagpur, | 


He, however, declined to transfer the case 
under ss. 147 and 452° from the court -of 


thè Naib-Tahsildar on the ground that the. 


trial was nearly finished. | 


It is contended before me that. the’ Dis! 


trict Magistrate had no jurisdiction under 
s.436 to order a further enquiry inthe case 


of’persons who have been discharged under. 


s. 494 of the Criminal Procedure Code.. 
The first point taken is that the wording 


of s. 436 postulates a further enquiry and. 


that ifthe prosecuting Inspector had with- 
drawn the case there could be no enquiry 
at all and thus no further enquiry was. 


possible. “Any case which is before a Magis-. 


trate is under enquiry and the fact that no 


evidence has, been taken’ does not mean. 


that the case is not under enquiry. The 


fallacy of the contention is further exposed. 


by reference to s. 436 itself which directs: 
further enquiry inter alia into any com=' 
plaint which is dismissed under sub-s. (3)” 
of-s. 204 of the Criminal Procedure Code’ 
where no actual investigation by tHe’ 


Magistrate could have commenced ‘by rea; ’ 


son of the failure to pay process-fees. 
It isnext contended on the authority of" 
Velu Tayi Ammal v. Chidambaravelu 


Pillai (1), that the power conferred -by s;' 
436 to order further inquiry in "the case. 


of persons discharged cannot be ‘extended’ 
to the case. ofa person discharged uhder s,` 


(1) 4 Ind, Cas. 1057; 33 M 85;.6 M L, T 13%. 
UTA WOK LSI o wun 


4 
` 


- = 
s ~~}, 
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494. The point for determination in that 
case was. whetherthe power conferred by s. 
436 (then s. 437) could be extended to a 
case of discharge under s. 119 of the Code 
and it was held for reasons with which I 
amin respectful agreement that the power 
did not so extend. The discharge con- 
templated in s. 436 is a discharge as 
opposed to an acquittal and a dis- 
charge under s. 119 is. a discharge 
when a full enquiry has been made and not 
as contemplated by s.436, when a person is 
discharged before the completion of a trial. 
Reliance is placed on the opening words of 
Miller,” J., in Velu Tayi Ammdl v: 
Chidambaravelu Pillai (1), which are: 

“The only cases so far as I know in which a 
Magistrate is authorieed by the Criminal Procedure 
Code to discharge a person whose conduct is under 
enquiry before him are those provided for in ss, £(9, 
253, 259, 119 and 484 of the Code.” 

‘With'all respect I am of opinion that 
the learned Judge has omitted s. 494. . 

‘Tt is further urged that the District 
Magistrate had no jurisdiction to order 
further enquiry in a case where the Prose- 
cuting Inspector had withdrawn from the 
prosecution on any particular count asthe 
withdrawal must be considered td have 
been made with the sanction of the Dis- 
trict Magistrate himself as representing the 
Crown. In passing I may remark that 
this argument suits ill with ground No.4 
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who agrees with the Police in considering 


that the evidence which isto be tendered is 
insufficient. ; 
Lam satisfied that the District Magistrate 
had jurisdiction to order a further enquiry. 
With the merits 
concerned as another point arises whichthe 


District Magistrate, in view of the fact that . 
he held he had jurisdiction to order fur- ` 


ther enquiry, held to be of minor importance. 
It isthis. No consent of the court to the 


- withdrawal of the prosecution in respect 


of an offence under s. 363 was ever obtained 
and it is laid down in Rujula v. Emperor 
(2), that an order passed under s. 494 of the 
Criminal Procedure Code must be passed 


‘like any other considered order and the 


Magistrate is bound to give his reasons. 
A fortiori is the Magistrate bound to give 
his consent to a withdrawal; no tacit 
assent may be assumed. From the order 
passed—and this is the only record of what 
took place—it ‘vould appear that the Magis- 


trate didnot think that his consent. was- 
The Code lays down that the- 


necessary. 
consent is necessary and the order giving 
the consent is, as has been held inthis court, 
a judicial order. Apart from any other 


consideration, therefore, the order granting | 
to the Prosecuting Inspector to. 


consent 
withdraw from the prosecution would have 
to be set aside. 


of that order I am not - 


inthe revision application which complains There remains the question of the stay of- 
that the learned District Magistrate failed proceedings in the court of the Naib-Tahsil- . 

to hearthe Crown before the final order dar, There is nothing contrary to lawina’ ` 
was passed. The "logical consequence of trial being conducted in one court and ‘an’ 
the argument that is addressed to me enquiry into an accusation arising out of the . 
would be that a Public Prosecutor or a same facts inanother court, an accusation. 


Prosecuting Inspector would not be able 
to appear in a District Magistrate’s 
Court.” f < 
Section 494 lays down that on withdrawal 
from the prosecution with the consent of 
the court by a Public Prosecutor, if made 
before the charge is framed, the accused 
should be discharged, and I am unable 
to see any difference in law in the case of 
a person discharged by a Magistrate on con- 
sideration of the evidence afforded and that 
ofa person discharged at the instance ofa 
Prosecuting Inspector with ‘the consent of 
the Court. In both cases it is considered 


before-a charge is framed that the evidence- 


tendered is insufficient and where the Dis- 
trict Magistrate is competent to order fur- 
ther enquiry on disagreeing with the view 
of the Subordinate - Magistrate as to the 
sufficiency ofthe evidence before him he is 
also entitled to order further enquiry on 
differing from a Subordinate Magistrate 


which the lower Court has no jurisdiction to 
consider. It must be manifest; however, 
that such a procedure is highly inconveni- 


ent and where the evidence is bound to be. 
thesame, as-in this case, there is a possi- - 


bility of the two courts independently 
arriving at a different estimate ofthe evi- 
dence. There is nothing to be gained by 
the continuation of the proceedings in the 
court of the Naib-Tahsildar as the facts are 
common under each accusation and the evi- 
dence which has been recorded before the 
Naib-Tahsildar will have’ to be recorded 
anew inthe further enquiry which the Dis- 
trict Magistrate hasordered. I accordingly 
direct that the order of the Sub-Divisional 
Magistrate transferring the case for trial 
under ss. 147 and 352 from the court ofthe 
Naib-Tahsildar be set aside. He had no 
jurisdiction to pass such ah order since 


(2) 118 Ind Oas. 63; 25N L R 6; AIR 1929 Nag. 


133; 30 Or. L J 872; Ind. Rul. (1929) Nag. 255, 


» 
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no proper assent was given to the Prose- 
cuting Inspector to withdraw from the 
prosecution, The trial will accordingly 
take place de novo inhis own court, for 
offences under ss. 147, 452 and 363 of the 
Indian Penal Code as. originally present- 
ed, 

A. Order accordingly. 


a een tana, 


PRIVY COUNCIL. 
Appeal from the Supreme Court of Canada. 
S November 4, 1932. 
Lorn TOMLIN, LorD THANKERTON, LORD 
MACMILLAN, LoRD WRIGHTAND SIR GEORGE 
LOWNDES, 
ALICE MARIE VANDEPITTE — 
APPELLANT 
VET SUS : 

Tus PREFERRED ACCIDENT 
INSURANCE COMPANY oF NEW YORK 
— RESPONDENTS. 

Insurance (Motor Car) —Policy—Stipulation that 
indemnity shall be available to third persons 
while driving car—Validity—Third persons’ right 
to sue—Privity of contract—Trust—Insurable inter- 
est—British Columbia Insurance Act, 1925, s. 24— 
‘Insured, meaning of. 

A had taken out a policy with the defendant 


company which containei a clause that ‘the fore- ~ 


going indemnity ......... shall be available in the 
same manner and under the same conditions as it 
is available- to the insurel to any person or per- 


sons while riding in or legilly .operating the au- - 


tomobila for private or pleasure purposes with the 
ermission, of the insured.’ .While A's daughter 


was driving the car, an accident occurred and > 


C, who suffered injuries, obtained a decree for 
damages against B. As the decree was returned 
unsatisfied, GC: brought an action against the defend- 
ants basing the claim on s. 24 of the British Columbia 
Insurance Act which provided that‘where a person 
incurs .jiability for injury or damage to the 
person or property of another and is insur- 
ed against such liability and fails to satisfy a 
judgment awarding damages against bim in res- 
pect of such liability, the person entitled to da- 
mages may recover by action against the insurer 
the amount of the judgment’: 

, Held, (i) that B was not a party to the contract 
of insurance in law as there was no intention on 
her part to enter into such acontract Even though 
a policy contained wide words no one can claim 
the benefit of the policy even if answering the 
general description unle33 it is established that the 

erson who directed the insurance to be effected 
actually intended to cover that particular person 
or at least some one who should answer that des- 
cription. The mere generality of the language is 
not in itself sufficient; 

(ii) that B was not a party to the contract even 
inequity as a beneficiary as there was no clear 
proof to show that A intended to constitute himself a 
trustee for B in entering into the contract, either 
specifically or as a member of a class; 

(iii) that if it was assumed that B was a cestui 

e trust in regard to the insurance, the contract- 
tg party A had no insurable interest in her 
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personal liability for damages and the contract 
would be void in respect of that particular riak ' 
being a wagering contract; 
(iv) that, consequently, B was not an ‘insured’ 
within s. 24 of the Stasuteand the action brought by‘ 
C against the defendants was not, therefore, main-' 
tainable. i 
Held, further, that an equitable right in B, even- 
if it were constituted, would not satisfy s. 24 which 
involves an added burden on the insurance com- 
pany and must be strictly construed. 
[Case law discussed.| 


Messrs. D. N. Pritt and Wilfred Barton,- 
for the Appellant. aa 

Mr. W.N. Silby, for the Respondents. 

Lord Wright.—The appellant, Alice’ 
Marie Vandepitte, sustained injuries on oth 
March, 1928, owing io the motor car, in 
which she was a passenger and which her: 
husband was driving, being involved in a 
collision with a motor car driven by Jean 
Berry. Jean Berry was the daughter of 
R. E. Berry and was driving the car which 
was her father’s property, with his permis- 
sion. As she was a minor living with her 
father, he was civilly liable, under s. 12, 
Motor Vehicles Amendment Act, 1927, of 
British Columbia, for injuries sustained by | 
the appellant due to his daughter's negli-. 
gence, but in the case the appellant brought 
her action in the Supreme Court of British 
Columbia against Jean Berry, claiming that 
she was injured by Jean Berry’s negligent - 
driving. In the the proceedings, the appel-. 
lants husband, KE. J; Vandepitte, was 
brought in as third party. On 18th June, 
1928, judgment was given for the appel- ` 
lant for $4,600 and costs against Jean Berry, 
and for Jean Berry against E. J. Vandepitte 
for $2,300 and costs on the basis that both 
drivers were neligent in the same degree. 
The appellant issued an execution against 
Jean Berry, but it was returned unsatisfied. 
Thereupon, on 20th May, 1929, the appel- 
lant brought. the present action in the 
Supreme Court of British Columbia, against 
the respondents, claiming to recover 
$5,648'71, the amount of the judgment and 
costs, in virtue of s. 24, Insurance Act of 
British Columbia (Chap. XX of 1925). The 
appellants ‘succeeded inthe Supreme Court 
and on appeal in the Court of Appeal of 
British Columbia, but in the Supreme Court 
of Canada the respondents’ appeal was 
allowed, and the appellants’ action was 
dismissed with costs throughout. From that 
judgment the matter comes on appeal by 
special leave before their Lordships. ‘ Section 
24, Insurance Act (Chap. XX of 1925), isin - 
the following terms : l 

“Where a person. incurs liability for injury or. 
damage to the pefson or property of another, and 
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is insured against such liability, and fails to satisfy 
a judgment awarding damage against himiin respect 
of such liability, and an execution against him in 
respect thereof is -returned unsatisfied, the person 
entitled to the damages may recover by action 
against the insurer the amount of the judgment 
up to the face value of the policy, but subject to 
the same equities as the insurer would have if the 
judgment had been satistied.” 
Section 10 is as follows: 
-“(1) Every contract by way of gaming or wager- 


ing is void. (2) A contract is deemed to be a- 


gaming or wagering contract where the insured has 
no interest in, the subject-matter of the contract.” 

“Part 7 of the Act contains special pro- 
visions relating to. automobile insurance, 
among which is s. 152, which provides that 


no insurer shall make. a.contract. for a. 
period exceeding 14 days without a written. 


application therefor, signed by the applicant 
or his egent duly authorized in writing, 
and sets out the particulars required: 
Section 153 is in the following terms : 

“Every. policy shall contain the name and address 
of the insurer, the name, address and occupation or 
business of the insured, the: name of the person to 
whom.the insurance money is payable; the premium 
or other consideration for the insurance, the subject- 
matter of the insurance, the indemnity for which.the 
insurer may become liable, the event on the happen- 
ing of which such liability is to accrue, and the 
term of the insurance." l 

Section 154 contains statutory conditions 
which are to be deemed to be part-of any 
contract in force in the Province and to-be 
printed on every policy, including para. 8; 
which reads as follows: . - 


“(1) Upon the occurrence of an accident.involving. 


bodily injuries or death, or damage to- property of 
others, the insured shall promptly give written 
notice thereof to tha: insurer, with the fullest‘ in- 
formation obtainable at the time 
give like notice, with full particulars of any claim 
made on account of such accident, and every writ, 
letter, document or advice received by the insured 
from or on behalf of any claimant shall’ be im- 
mediately forwarded. to the insurer. (2) The insured 
shall not voluntarily assume any: liability or settle 
auy claim except at his own costs. The insured 
shall not interfere in any negotiations for settlement 
or`in any legal proceeding but, whenever requested 
by the insurer, shall aid in securing’ information 
and evidence and the attention of any witnesses, 
and shall co-operate with the insurer, except in a 
pecuniary way, in all matters which the insurer 
deems necessary in‘the defence of any action or 
proceeding or in the prosecution of any appeal. 


(3) No action to'recover the amount of a. claim - 
under this policy shall lie against the insurer unless . 


the foregoing requirements are complied with and 


such action is brought after the amount of theloss | 


has-been ascertained either by a judgment against 
the insured after trial of the issue or by agreement 
between.the parties with the written consent of 
the insurer and no such action shall lie in either 
event unless brought within one year thereafter.” 
The- policy herein question was for a 


period. from -noon on 14th April 1927, to 


noon on 14th April 1928, ‘It was issued on 


p form -of application as required by -the 


The insured:-shall- 
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statute, signed by R. E. Berry as the insured. 
The policy was headed “Combination Auto- 
mobile: Policy No. A. 12498,” and embodi-' 
ed contracts belween the insured R. E. 
Berry and two separate insurance com- 
panies,tthe New Jersey Insurance Ccmpany 
andthe Preferred Accident Insurance Com- 
pany, the respondents. It embodied the: 
terms of application by R. E. Berry and the 
Statutory Conditions. Sections A, B and 
C defined the obligations of the former 
company in respect of damage toor loss 
of the insured automobile, and Section D 
defined the same company’s obligation in 
respect of “legal liability for damage to prc- 
perty of others,” which was expressed to be 
to indemnify the insured against loss by 
reason of the legal liability imposed by law 
upon the insured “in respect of damage 
done to property.” Section E embodied the 
obligations of the respondents and wasin 
the following terms : 
“Section E —Legal Liability for Bodily, Injuries: 
or Death—(1) To indemnify the Insured against losa 
from the liability imposed by law upon the Insur- 
ed for damages on account of bodily injuries (in- 
cluding death, at any time resulting therefrom): 
accidentally suffered or alleged to have been suffer-: 
ed by any person or persons. ... . .88 & 
result of the ownership, maintenance or use of the’ 
automobile; provided that on account of bodily 


injuries to or the death of one person the Insurer's’ 
liability under this section sball not exceed thesum 


_ of five thousand dollars ($ 5,C00°00,, and subject to 


the same limit for each person the insurer's liabil- 
ity on account -f bodily injuries to or the death’ 
of more than one person as the result of- one: 
accident shall not exceed the sum of ten thousand. 
dollars ($ 10,006°00). (2) To serve the Insured in. the 
investigation of every accident covered by this: 
Policy and in the adjustment, or negotiations there-- 
for, of any claim resulting therefrom: - (3) To defend: 
in the name and on behalf of the Insured ary civil- 
actions which may at any time be brought against the: 
Insured on account of such injuries; including acs 
tions alleging such injuries and demanding: damages‘ 
therefor, although such actions are wholly groundless 
false or fraudulent; ur.less the Insurer shall elect to! 
settle such actions.;(4) To pay all costs taxed against 
the Insured in any ‘legal proceeding defended by the: 
Insurer: and all interest aceruing- after entry of 
judgment upon such’ part of same as is not in 
excess of the Insurer's “limit of liability, as herein- 
before expressed. (5)Toreimburse the Insured for’ 
the expense incurred in providing such immediate™ 
surgical relief as is imperative atthe time such in= 
juries are sustained.” 


The final clause of the policy was as: 


follows : 

“The foregoing indemnity provided by Sections’ 
D and or E shall be available in the same manner’ 
and under the same conditions as it isavailable to 
the Insured to any person or persons while riding” 
in or legally operating the automobile for private-or: 
pleasure purposes, with the permission: of the- In= 
sured, or of an adult member of the Insured's’ 
household other than a chauffeur or domestic servant; 
provided - that the indemnity payable hereunder‘shall. 


è 
` 
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be applied, first, to the protection ‘of the. named 
nsured,- and the remainder, if any, to: the protec- 
tion of: the other persons entitled to indemnity 
under the terms of this section as the named Insured 
shallin writing direct.” NG ris 
- It was contended on behalf of the ap? 
pellant that under the policy, and’in the 
events which happened, Jean’ Berry: was 
the -insured within s. 24 of the Act, and 
hence that the respondents ‘were liable to 


pay the appellant ‘the amount of the loss. | 


The contention was put inthe alternative, 
either that Jean .Berry was directly and 
in Jaw a party to the contract being 
within the description’ of the persons other 
than R. E.. Berry to whom the indemnity 


was available.or that if notin law a party. 


tothe contract she -was a cestui que trust 
of the. promise -contained in the contract 
to extend the indemnity to such 4 person 
as herself, R. E. Berry having so stipulated 
as trustee. There is a further contention 


based on estoppel which may be consider- 


ed separately.and later. 

The first mode of stating the appellant’s 
case involves that R. E. Berry: as his daug- 
hter's agent made a contract of insurance 


between her .and the respondents. But a 


contract can only arise if there is the ani- 
mus--contrahendi between the parties. there 
is here. no evidence that Jean Berry ever 
had:any conception that she had entered 
into. any. contract’of insurance. She cer- 
tainly took no. direct part in the con- 
clusion of whatever contract .there was: 
the: policy. was. entirely arranged between 
R. E. Berry and the respondents and he 
alone filled in and signed in his own name 
and behalf the application required bys. 
152 of-the Statute. It is said. that the 
wide words defining the persons to whom 
. the indemnity: is available are sufficient to 
found the ‘inference that R. E. Berry was 
intending ‘to contract not only on behalf of 
himself but of any one who might come 
within the policy words. “any person or 
persons while riding in or legally operating 
the automobile for private or pleasure pur- 
poses” with the appropriate permission,:and 
reliance in support of this contention was 
placed on the -well-known rule in regard to 
marine policies in which only the name of 
the agents need be stated, and which are 
expressed -to be made by them “as agents” 
Or more frequently: =. - ME. 
“ag well in their own name ‘as for`and in the name 
or names of all-and every person to whom-the same 
doth may or shall appertain in whole orin part.” ` 
But even ünder these wide words no-one 
can.claim.the -benefit of the policy, even if 
answering the general description, .unless it 
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is established that the person who directed 
the insurance to be effected actually intended 
to cover that particular person, or at least 
some one who should answer the description. 
The mere generality of the language is not in 
itself “sufficient. Thus in Graham Joint 
Stock Shipping Co.-y. Merchants Marine In- 
surance Co. (1),it was held that the policy 
only protected the owner and not the mort- 
gagees : the rule had. been previously illus- 
trated. by many cases, ‘including : Boston 
Fruit Co. v. Brit and Foreign M. I: 
Co. (2); and‘also by Yangtsze Insurance 
Association v: Lukmanjee (3). In the pre- - 
sent case there is no -evidence that R. 
E. Berry“had any intention to insure 
anyone, but himself: even if “in some 
cases the words of the policy taken with the 
surrounding circumstances might be held to 
found the necessary inference of intention 
that inference would fail here by reason of 
the statutory application. But even if he 
had so intended, he had no authority from 
Jean Berry to insure on her behalf and at no 
time did-she purport to adopt or ratify any 
insurance even if made on her behalf. In 
these circumstances it is impossible to say 
that a contract existed between Jean Berry 


and the respondents, tbat is, it cannot be 


held that she was in law “insured” under 
the policy. This conclusion is arrived at 
quite apart from the provision of s. 193 of the: 
statute, which requires.the insured’s name 
and other particulars to be inserted in the 
policy. Itisalso arrived at apart from the 
form of the. policy, which throughout, in 
referring -to the insured, refers back as a 
matter of construction to the named insured 
R. E. Berry, who filled in the statutory appli- 
cation form. The very -clause on which the 
contention is based draws a. pointed distinc- 
tion merely as matter of words between “the 


insured” and “any person or persons riding, 


etc:” and between the named insured and 
‘The other persons entitled to indemnity under 
the terms ofthis section.” ` ie 
‘Furthermore there was no consideration 
proceeding from Jean Berry. It is however 
argued on- behalf of the appellant that even 
if their Lordships should hold, as they do, 
that Jean Berry was not a party in law to 
the insurance contract, she was a party in 


` equity, and in that way was “insured” by.the 


respondents within the meaning of s. 24. 

(1) (1924) A O 294; 93 L JK B 122; 130- L T 706; 
40 T LR 192; 63 SJ 273; 16 Asp. M L O 300; 29 
Oom. Cas. 107. - 

(2) (1906) A 0-336; 75 LJ K B 537; 94 LT 806; 
54 W.R 587; 11 Com. Oas. 196; 10 Asp. M O 260; 22 
TLRS. nr - seis 

. (80918) A 0585; 8? L-JP O 111; `118 LT 736; 
34 T L R 320; 23 Oom. Oas, 302; 14 Asp. M L O 296, 
- e iiw a E ¢ 
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These two steps of the argument require 
separate consideration. The contention 


firstly is that R. E. Berry,as part of the bar- 
gain and for the consideration proceeding 
from him, stipulated that the respondents 
should indemnify his daughter Jean Berry, 
‘as coming under the general wo_cs of des- 
cription, in thesame manner and under the 
same conditions as himself; that is, that he 
created a trust of that chose-in-action for her 
as beneficiary. It cannot be questioned that 
abstractly such a trusteeship is competent. 
No doubt at Common Law no one can sue 
on a contract except those who are contract- 
ing parties and. (ifthe contract is not under 
seal) from and between whom considération 
proceeds : the-rule is stated by Lord Haldane 
in Dunlop Pneumatic Tyre Co. Ltd. v. Self- 
ridge & Goi,Ltd.(4):.- ` : 
“My. Lords, in the Law of England certain prisci- 
ples are fundamental: -One isthat only a person who 
isa party to a contract can sue on it. Our law knows 
nothing‘of' a jus quaesitum tertio arising by way of 
contract.. Such aright may be conferred by way of 
property, as,-for example, under a trust, but it cannot’ 
be conferred’ on astranger to a contract as right to 
enforce the contractin personam,” 


In that case; as. in Tweddle v. Atkinson (5), ` 


only questions of direct: contractual rights 
in law were inp: issue, but Lord Haldane 
states the equitable principle which quali- 
fies the - legal rule, and which has 
received effect in many cases, as for in- 
stance, Robertson v. Wait (6), Ajfreteurs 
Reunis v. Leopold Walford (7) and Lloyds 
v. Harper (8), viz., that a. party to a-con- 
tract can constitute himselfa trustee for a 
third party of a right under the contract 
and thus confer such rights enforceable 
in equity on the third party. The trustee 
then can take steps to enforce performance 
to the beneficiary by the other contracting 
party as in the case of other equitable’ 
rights. The action should bein the name 
of the trustee; if, however, he refuses to 
sue, the beneficiary can sue, joining thé 
trustee as a defendant. But, though the 
general rule is clear the present question 
is whether R. E. Berry can be held in this 
case to have constituted sucha trust. But 
here again the intention to constitute the 
trust must be affirmatively proved: the 
intention cannot necessarily be inferred 
from the mere general words of the policy: 


(4) (1915) A O 847; 48 LJ K B 16€0; 130 L T 386; 
31 T L R 399; 598 J 439. 

(5) (1861) 1 B&S 393; 30 L JQB 265; 8 Jur 
(x 8) 332:4 L T 468: 9 WR 781. 

(6) (1853) 8 Ex. 299; 22 L J Ex. 209,1 W R132. . 

(7) (1919) A O 801; 8 L JK B 861; 121 LT 393; 
85 T L R 542; 24 Com. Cas 268. À 
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Thus in Irving v. Richardson (9), a mort- 
gagee effected in the usual form an in- 
surance on the full value of the ship. He 
claimed to recoverthe full amount, which 
as in excess of the mortgage debt, on 
the general principle now embodied in 
s. 14 (2), Marine Insurance Act, 1906, that 
a mortgagee may insure on behalf and for 
the benefit of other persons interested as 
well as for his own benefit, 
“and recovering the whole, will hold the surplus 


beyond his own debt in trust for the mortgagor or 
other persons interested.” 


It was held that the plaintiff was not en+.-- 


titled beyond the~extent of his. interést; 
that is the mortgage debt, because he did: 
not satisfy the Jury of his actual intention 
in effecting the ‘insurance to cover: more - 
than that. In-the ‘present case, there: are 
not only the difficulties arising from the 
statutory . provisions quoted above, but 
“there is no evidence that R. E. Bary had 
any intention to create a beneficfal- inter- 
est- for Jean Berry, either specifically. or as 
member of a described class. Indeed, at 
no time either when the policy was effect- 
ed or before or after the accident is there 
any suggestion that R. E. Berry. had any 
such idea. It is true that she was in- the 
habit of driving the insured automobile: 
but if: R. E. Berry read the clause of 
thought of the matter at all, he. would 
naturally expect that if she did damage 
the claim would, under the Act quoted, be 
against him, as she was a minor living in 
his family. a 
There isa further difficulty inthe appel- 
lants way under this head: R. E. Berry is 
the conrtacting party in law, but he has 
no insurable interest in Jean Berry’s per- 
sonal liability, since natural love and af- 
fection doss not give such an interest in 
Jaw: whenever she drove the car, if she 
was an insured person, she hal an insur: 
able interest in the chance that she might 
be held liable in damages for negligence 
-but on the assumption now being consi- 
dered, viz., that she .was no more than a 
cestui que trust in regard to the insurance 
the contracting party was R. E. Berry, who 
had no insurable interest: hence the policy, 
in respect of that particular risk, was void 
under the express words of s. 10 of the 
statute cited above. No doubt it has been 
held as a special rule in certain cases that 
a person having a special property in goods 
can insure on behalf and for the benefit of 
other persons interested as-well as for his 
own benefit as is illustrated. bys, 14 F 
- (9). (1831),2 B & Ad, 193; 1 M & Rob. 153:9 | 
(0's) KB 225 - > a ii 
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Marine Insurance Act, 1906, and Waters v. 
Monarch Ife Co. (10), but here no 
question of a -special property in goods 
was involved: R. E. Berry had no insur- 
able interest in the possible liability of his 
daughter. But if it is to be said that the 
cestui que trust is to -be treated as if in 
law the contracting party, then Jean Berry 
must have satisfied the requirements of 
the statute, as “being the “insured” in 
particular ss. 152 and-153 which it cannot 
be said that she- did. There is a further 
objection to applying to her case the idea of, 
her being the cestui que trust under the policy: 
since the doctrine of the equitable interest 
of a beneficiary under a contract of a third 
party relates Lo benefits under the contract 
whereas in an insurance such as that con- 
tended for serious duties and obligations 
rest on any person claiming to be insured, 
which necessarily involve consent and 
privity of contract. l 

. Their Lordships are of opinion that no 
trusteeship is here made oat, but in any 
case, they could not hold that the provi- 
sions of's. 24 were satisfied by any but a 
contract atlaw, enforceable directly against 
the insurer by the insuredin her own name. 
That section must be read with the relevant 
sections of the Act, which have been quoted 
above and also with the terms of the policy: 
In their Lordships’ opinion, an equitable 
right in Jean Berry (even if it were con- 
stituted) enforceable only in the name of 
the statutory. insured, R. E. Berry, would 
not satisfy s. 24, whichinvolves an added 
burden onthe insurance company, and 
must be strictly construed. A decision of 
Roche, J., in Williams v. Baltic Insurance 
Association of London (11), has been relied 
on by the appellants’ Counsel.. The facts 
in that case. and the contractual terms were 
however ‘different from those in question 
here and the” provisions of the relevant 


statutes were not the same nor isit clear | 


whether the learned Judge treated the driver 
ofthe car as diréctly insured or as a cestui 
que trust. Their Lordships have not been 
able to derive from that case any principles 
helpful to the issue now before the Board. 
The decision their Lordships have arrived at 
involyes the conclusion that the final para- 
graph of . the policy gives no enforceable 
right to anyone. ‘The clause constitutes, in 
their opinion, merely a promissory ~repre- 
sentation `. of statement of an intention on 

(10) (1886) 5 El. & Bl. 870;25 LJ Q B 102; 2 Jur 
Ns) 3715;4 W Re245 : i 
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‘the part of the insurers not binding in law ` 


or equity.’ On the other hand “honour poli- 
cies” are common in insurance business, and 
any insurance company which failed to ful- 
fil its “honourable obligations” : would be 
liable to pay inloss-of business reputation.- 
The defence in the present- case is however. 
taken under somewhat -unusual circum-- 
stances in a claim by strangers on a special 
statutory ériactment neither Jean Berry nor 
R. E. Berry is asserting any right. 


| The appellant: faised'a further point that: 


even ‘if in fact’ she‘was ‘not the insured 
within the méaning’ of -s. 24, sbe became 
so ‘by reason of an estoppel. ‘But the only 
estoppel alleged was a matter between the 
respondents and’ Jean Bery the respondents 
took up-and’ conducted Jean Berry's de- 
fence in the claim for damages, and it 
was said that in doing so, they conclusively 
admitted she wasthe insured. Even how- 
ever if: that were so, that would not benefit — 
the appellant, because -she was no party to 
any such estoppel and further s. 24 is deal- 
ing withone who isinsured in fact and 
by an actual contract. Their Lordships do 
not think however that any such estoppel is 
made out-even as between Jean Berry and 
the respondents.’ This point also fails. In 
their Lordships’ opinion the appeal should 
be dismissed with costs, and they will humb- 
ly so advise His Majesty. 


NA. >> Appeal dismissed. 
Solicitors for the Appellant:—Messrs. 
White & Leonard. 


Solicitors for the Respondents:—Messrs. 
Blake & Redden. . a 
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CALCUTTA HIGH COURT. ; 
Criminal Revision No. 651 of 1932. - 
February 15, 1933. 
_ PEARSON AND PATTERSON, Jd. 
NUTBEHARI SARKAR — COMPLAINANT | 
: — PETITIONER ` - ==- - 
< < VETSUS 

SARODA PROSHAD CHOWDHURY AND 
ANOTHER — ACCUSED — OPPOSITE PARTY: - -~ 
Criminal Procedure Code (Act V of 1898), 8. 258 
—Warrant case—Framing of charge—Absence of 
accused and complainant on adjourned date—Order 
under 3. 258, whether can be passed. ii 
In awarrant case some of the witnesses were 
examined, charges were framed and the case was 
adjourned. , Certain negotiations were made in the 
meantime with aview tosettlement and this had 
previously been brought tothe notice of the Magis- 
trate. On the adjourned date, when the case was 
called on, the parties did not appear and the Magis- 
trate thinking that the settlement had materialised, 
dealt withthe case under s, 258, Oriminal Procedure 

Code, and recorded an order of acquittal : 


~ 


“BÅ 

.cused “or ‘Complainant did hot “warrant the passing 
of the order, and that the‘ Magistrate could not lave 
acted under s. 253. ‘as charges’ had already been 


framed. | l 
_ Messrs. Jitendra Mohan _Banerjee and 


Nirmal Kumar Sen, for the Petitioner. 
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aside his order at a laterstage in the day 
had he found hiniself able ‘to do so.’ T 
think itis clear that the order that he did 
make was wrong. -He could not have act- 
ed unders, 258, Crminal Procedure Code, 
because, charges had already been 
framed. = - | LEH 

In the events that have happened it turns 
out that the -Magistrate had ‘no right to 
pass this order in the manner that he did. 
The Ruleis accordingly made absolute and 
the order complained of is set aside, The 
prial will be proceeded with ọn that foot- 
ANG. e a a Ef. Ws 
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' . Held, that the inere fact of the - absence of the ac- 
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NAGPUR JUDICIAL COMMISSIONER'S © 
: COURT. 


| FULLBENCH. ` . 
: Civil Revision No. 204 of 1932. 
January 20, 1933. 
MACNAIR, J. C., NIYOGI AND POLLOCK, A.J. Cs. 
NATHU RATAN SINGH— - 
PLAINTIFF—APPLICANT. 
B ban VETSUS a eee 
RATAN SINGH AND orazrs— 
_ DEFENDANTS — NON-APPLICANTS,. 
Civil Procedure Code (Act V of 1908), s. 115~ 
Revision—Trial Court coming to reasonable decision 
on poinis“of law involved—High Court taking differ- 
ent view on such points of law—Whether a ground for 
interference—Interference justified when failure to 
proceed with suit properly is due to gross or palpable 
error, © 7° 00 T 
Where’a court has come to a reasonable decision 
on the points of law involved and holds thata court- 
fee is insufficient the High Court cannot interfere 
in revision on the .ground that it takes a different 
view onsuch points of law. It cannot be said,that a 
court has ‘exercised a jurisdiction not vested init by ` 
Jaw or has failed to exercise jurisdiction so vested wher 
its: action is the proper consequence of an errone- 
ous finding oflaw or fact reached with proper care 
and due exercise of jurisdiction. Kulandai Pandichi 
V: -Indram- Ramdswaii (2), Harihar Rao vi Salu Bai 
(1) and Nauratan Lal v. Wilford Joseph Stephenson 
(5), not followed. [p. 86, col. 1J 
-Interference would be improper when the action 
of the court is theresult ofa finding reached with 
due- care regarding the sufficiency of court-fees : 
for the Legislature would-have ` provided an appeal 
against such a finding if it had been intended that 
the pon should.be reviewed by a superior court. 
[ibid] ~~ : | 
Section 115, Civil Procedure Code justifies an inter- 
ference when the-failure’ to proceed with a'suit in a 
proper manner is the result ofa gross. or palpable 
error. Jogunnessa Bibi v. Satishchandra Bhattacharji 
(6); followed: [p 86, Gol" 2.]~ 
~-Application -fot revision of thé order of 
the Second Sub-Judge, First Class, N agpur, 
dated-the22nd-April 1932, in Civil Suit No, 


4 


' 60-of1931. - 


- Order of Reference to a Full Bench. 
-- Macnair, J::©.—The applicant applies 
for revision of an` order directing himi topay 
additional Court-fees. It has been “held in 
many cases thet -an application for revision 
lies against such -an order and IT accépt 
this position: But it is more doubtful point 
whether a court,-which after coming’ to a 
reasonable decision on the points Of law 
involved -holds ‘that additional fees -are 
required, has failed to exercise the juris. 
diction vested init. - os Ta 
“ Idònot entirely follow the reasoning in 
1 Durga Prasad” (1) 
and Kulandai-Pandichi v: Indram Ramá- 
swami (2),-in so faras this point is concérn= - 
. (1) £0 Ind. Cas 667; 3Pat. 930; 5 P LT 495. 
(1924) Pat. 254; AI R 1924 Pat. 673. a ik; 

(2) 108 Ind, Oas. 539; 51M 664; 27 LW 286; AI 
R 1928 Mad, 416; 55 M LJ 345 |... i 


, an appeal, ` 


1933 
ed. Their Lordships of the Privy Council 
in Balakrishna Udayar v. Vasudeva Tyer 
(3), remarked :— 

“It will be observed that the section (s. 115° of the 
Civil Procedure Code) applies to jurisdiction alone, 
the irregular exercise of it, or the illegal assumption 
ofit. The section is not directed against conclusions 


of law or fact in which the qucalion of jurisdiction i is 
not involved.” 


If a decision that a J udge cannot graiit 
a certain relief on a plaint as framed and 
stamped constitutes a failure to exercise 
Jurisdiction, it seems to me that almost 
all incorrect findings on preliminary points 
of law entail the exercise of an improper 
jurisdiction or the failure to exercise a pro- 
per jurisdiction, for the result of such a 
finding is ordinarily that a Judge proceeds 
to try c or refuses to try a question of fact. 

There is another apparently strong reason 
for thinking that the Code does not con- 
template interference in revision with a 
considered finding regarding the sufficiency 
of a Court-fee. Ifit had been intended that 
a considered order on this point should be 
challenged, an appeal should’ have been 
provided by O. XLIII of the Civil Proce- 
dure Code against such an order until such 
an appeal is provided, it is anomalous if 
such anorder can be attacked on all the 
grounds which could have been urged in 
Tadd that there may have been 
substantial reasons for not allowing an 
appeal: if an order can be attacked, it 
would frequently be the case that a plaintiff 
would appeal although he was almost cer- 
tain that his plaint was insufficiently 
stamped. 

I 4m inclined to. think,- therefore, that 
interference in: revision should be allowed 
only where the error committed by the 
Judge is so obvious that he may be-held 
not to have exercised jurisdiction. 

Inthe case I em considering the plaintiff 
impleaded the transfereé in a ` suit for parti- 
tion and asked for reliéf with respect to the 
property held by that-transferéé. He did-not 
allege that the transfereé was holding on 
his behalf. It is at least arguable that he 
does no merely seek for- a change in the 
mode of enjoyment of the property held- by 
the transferee. There is then-on the’ princi- 
ple which I am inclined to apply no ground 
for interference in revision. 

Several High Courts have, however, taken 
the view opposite tothe one wh’ch I em 
inclined to adopt, and in several instanées 


Judges ofthis court have followed the 

(3: “40 Ind. Gas €50; 441 A 261: 15 A LJ 645;. 2 
P LW 101; 33 MIJ 69; 20LJI 143; 19 Bom. Lh 
R 7219: (1917) M W N 628; 40 M 793; 6 L W 501; 
O W N 50; 11 Bur, LF 48 (P O0). 
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former view. É, therefore, appears desir- 
“able ' that the matter ‘should be considered 
“by a strong Bench. The question is one of 
-more importance to the fiscal interest of 
- Government than to the parties. I have to 
-dome to a decision whether the opposite 
party opposes the application or not. I, 
therefore, donot waitto ascertain whether 
“or not this application is opposed. I refer 
to a Bench of three Judges the question:— 

“Where a court has come toa reasonable decision on 
- thé points of law involved and_holds that a Court-fee 
is insufficient, can this court interfere on the ground 
that it takes a different view on such points of law?" 

. W. B. Pendharkar, for the Appli- 

cant. NN l _ 

Messrs. B. G. Pandit and A. V. Zinjarde, 
for the Non-Applicant.  - 

Opinions. - 

“Macnair, J. G.—The question anes to ` 
-the Full Bench is this: — 
- “Where a court has come to a reasonable decision 
on, the points of law involved and , holds that a 
- éourt-fee` is irisufficient, can this court interfere on 
the ground that it takes’ & different view on such 


-points of law?” 


| This- question was. Samer in the 


-affirmative in Kulandaz Pandichi: Indzam v. 
-Ramaswami 


(2). . Their Lordships of 
-the Madras High Court held that 
‘the court failed to exercise jurisdiction by 
declining to.proceéd with: the suit unless the 
sum erroneously demanded was: paid. They 
proceeded: to discuss at some length the 
correctness of the order demanding _addi- 


-tional court-fee. In Mani Lal. v. Durga 


Prasad (1), Jwala: Prasad; J.; held that a 
court had a right to determine an issue 
rightly or wrongly. and that a wrong deci- 
sion in itself would not: attract the revisional 


-jurisdiction of the High Court but revision 
~would-lie when the: determination of one of 


-the isSues im the case went to the root of 


-the jurisdiction of the trial Court. to: deter- 


“mine the remaining issues. Foster, J., 


- appears: to have expressed no opinion: on 


this point. The application .for revision 
was dismissed on the ground that interfer- ` 
-ence. was inadvisable as the decision re- 

garding the sufficiency of court-fees was not 
Aiea wrong; the Judges refrained from 
déciding Sie thes or not the decision was 


correct. ; 
‘In Harihar Rao v. Salu Bai (4), Hallifax, 


. A.J. Q. stated that a plaintiff could in re- 


vision obtain a decision by this court regard- 
ing the correctness of a demand for addi- 
tional court-fees. But as far as I am aware, 
it is not the consistent practice of this court 
to interfere in revision whenever it is shown 

(D 103 Ind. Oas, 268; A I R 1927 Nag. 256 at p 
258; 10 N L J 106, 
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that an order demanding additional . court- 
fees is incorrect. In Nauratan Lal v. Wil- 
fórd-Joseph Stephenson (5) Chapman ~and 
Atkinson, JJ., interfered in revision with 
‘such an order, although they considered 
much could be said in support of the order. 
The course taken appears to be opposed to 
‘that taken in Mani Lal. v. Durga Prasad 
, (1), where the Judges refused to exercise the 
‘right of interference. | Ee 

In Balakrishna Udayar v. Vasudeva Aiyar 
(3), Pa Lordships of the Privy Council 
stated:— l 


“It will be observed that the section (s.115 ofthe | 


' -Qivil Procedure Code) applies to jurisdiction alone, 

the-irregular exercise or non-exercise of it, or the 
illegal assumption -of it. 
‘against conclusions of law or ‘fact in which th 
question of jurisdiction is not involved.” . 


It appears to me that a court has juris- 
“diction to come to certain. conclusions of 
law or fact and to proceed with the case 
in the manner which would be proper if 
‘these conclusions were correct. Order XV, 
-r. 3 of the. First Schedule to the Civil 
Procedure Code, authorises the court to 
‘determine ‘certain issues and thereafter if 


: the finding is not sufficient for the decision ` 


of the suit to proceed with the case. It is 
‘certainly not the intention of the Legis- 
‘lature that every finding soreached should 
' be subject te revision. . Yet in almost every 
case if the finding is incorrect, the court 
‘will thereafter consider issues which it 
-ought not to consider or refuse to consider 
issues which it ought to consider: I men- 
tion, as examples, a finding that the claim 
is not barred by limitation and a finding 
‘that part of the claim is so barred. 

In my opinion then it cannot be said 
that a court has exercised a jurisdiction 
not vested in it by law or has failed to 
exercise’ a jurisdiction so vested when its 

-action is the proper consequence of an 
erroneous finding of law or fact reached 
with proper care and due exercise of 
. jurisdiction.’ I add that it would make no 
- material difference if it were held that in 

“ such cases a-condition of s. 115, Civil Pro- 
cedure Code, was satisfied; but interference 
in revision was improper. Jt seems to me 

- that interference would be improper when 
the action of the court is the result of-a 
finding reached with .due care regarding 
: the sufficiency of court-fees: for the Legis- 
-lature would have provided an appeal 

‘against such a finding if it had been 
intended that the finding should be reviewed 
by a superior court. E 


(5) 50Ind. Cas. 470; 4 P L J 195; (1922) Pat79; 
12 1992 Pat. 359. = (1922) Pat. 79; A 


~~ 


. LACHHMAN vV. BABU.. 


The section is not directed . 


‘to issue to the person to 


- Code and there is no practicein the Lahore 


.  Judgment.—Admittedly there 
provision of law that requires notice to | 


-- (2)101-Ind, Cas. 192; 8 Lah. 568.” 
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I desire to-state that, in my opinion, s. 
115, Civil Procedure .Code, justifies inter- 
ference when tHe failure to. proceed with a 
suit in a proper manner is the result of-a 
gross or ‘palpable error. I find support 
for this view in - Jogunnessa Bibi v. Satish 
Chandra Bhattacharj (6). l 

In my opinion thew the question 
be answered in the negative. . - | 

Niyogi, A. J. C.—I agree. 

Pollock, A. J.C.—I agree. - 

By the Court.— Admittedly on the find- 
ings the application must be dismissed. 

Applicant must bear cost of non-applic- 
„ant No. 3. Counsel's fee Rs. 20. 

N.-A. 


(6) 78 Ind. Cas. 958; 51 0 690; 28 
L J 434; A I R 1924 Cal. 633. 


should 


O WN 559; 390 
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_- LAHORE HIGH COURT. 
Criminal Revision Petition No, 1525. - 
of 1932. 
March 3, 1933. 
BROADWAY, J. 
LACHHMAN—PEr11 IONER 
versus ` . 
` BABU —ComPLAINANT — RESPONDENT. 
Criminal Procedure Code (Act V of 1898), #.250— 
‘Notice to person to whom ‘compensation is awarded— 


‘Whether should be issued—Pructice of Lahore High 
Court. 


There is no provision of law that requires notice 
whom -compensation has 
250; Oriminal : Procedure 
High 
Court to issue such notice although very often notice 


been awarded under s. 


"in such cages is desirable. Empress v. Lal (|) and 
` Rashid Muhammad Khan v. Emperor(2), followed. 


Petition for revision of an order of the 
District Magistrate, Ludhiana, dated the 
. 10th of August, 19382, reversing that of the 
‘Tehsildar exercising tha . powers of a 
Magistrate of the Second Class at Lud- 


‘hiana, dated the lst of June, 1932. 


Mr. Balwant- Rai, forthe Petitioner. 
is no 


issue to the person to whom ‘compensation 
has been awarded under s. 250, Criminal 


. Procedure “Code... Apparently in Calcutta 


there is a practice to do so and in Madras it 
has been held. that notice ought to issue. 
This however is not the view taken ‘in this 
court. In Empress v. Lal (1) it was laid. down. 
bya Division Bench that such a person had 


. “no right to be heard in a proceeding relat- 


ing merely to the order for compensation,” 
and Harrison, J., took a similar view in 


Rashid Muhammad Khan v. Emperor (2). In ` 


B 14 P R 1888 Or. 
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these circumstances I am unable to hold 
that the order complained of was bad in 
law. While I must therefore dismiss this 
petition, 1 think that very often notice in 
such cases is desirable. re 

Na Petition dismissed. - 


Ee oe aaa 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT. 
Civil Revision No. 307 of 1932. 
March 9, 1933. 
SAADUDDIN, A. J.C... 
GOPICHAND SINGH AND aNoTHER— 

DEOREE-HOLDERS - PETITIONERS ~- 
Versus Ss 
AMIR CHAND AND ANOTHER—DECREE- _ 
HOLDER—J UDGMENT-DEBTOR — RESPONDENTS. 

`~ Civil Procedure Code (Act V of 1908), ss. 78, 115— 
Pendency of application—Whether necessary for 
granting. rateable distribution— Revision—Other 
remedy available to applicant—Interference by High 
Court, if proper. . 
- Section 73, Civil Procedure Code, only requires 
that application for execution sbould be. made before 
the assets have been received and that the decree- 
holder at the time the assets are to -be distributed 
has not obtained satisfaction. It is -not necessary 
that the application should be pending. 

- Although ordinarily the High Court does not inter- 
fere in revision when another remedy is available to 
the applicant, there iano hard and fast rule exclud- 
ing the jurisdiction ofthe High Court; absolutely in 
such: a case. It is arule of practice and may and is 
oiten departed from where the circumstances of the 
case justify. 


Petition for Revision against an order of 
the Court of the Sub» Judge, First Class, 
Mardan, dated the 30th August, 1932. 

Lala Diwan Chand, R. B., for. the Peti- 
tioners, ars - 

Mr. Hukam Chand, for- the Respondents. 


_ Judgment.—Objection is taken by res- 
pondent’s Counsel that a revision petition 
is not competent in this case as another and 

| equally effective remedy is open to petition- 
er, viz., a regular suit. Ordinarily this 
court does not interfere in a matter where 
another remedy is available, but there is no 
hard and. fast rule excluding the jurisdic- 
tion of the Court absolutely in such a case. 
It is a rule of practice and may and is 

‘often departed from where the circumstan- 
ces of the case justify. In this case res- 
pondent has been employing tactics all 

‘through to deprive petitioner of his right 
to rateable distribution and he cannot be 
allowed to.succeed in his game if law does 
not ‘support him. JI, ‘therefore, proceed to 

. decide this-petition on merits. 

After hearing Counsel on both sides I 
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have come to the conclusion that the order 
of the executing Court is not maintainable. 
It is‘true that the execution petition of peti- 
tioner ‘was also filed when respondent inti- 
mated that he withdrew his execution. It 
is perhaps not a valid argument that be- 
cause petitioners’ Appeal No. 21 was accepted 
his application for execution or any other 
application which he had presented to the 
executing Court automatically revived 
and, therefore, his Appeal No. 22 had be- 
come superfluous and he was in order in 
withdrawing it. Appeal No. 21 only asked 
for confirmation of sale and when it was 
accepted the only result which followed 
was that the sale was confirmed. It did not 
revive other respondents’ execution ap- 
plication or petitioner's. Notwithstanding 
this I am of opinion, that petitioner was 
‘entitled to his rateable share. Section 73, 
Civil Procedure Code, says :— 

“Where. assets are held by a court and more per- 
sons than one have before the receipt of such assets 
made application to the court for the execution of 
decrees for the payment of money paseed against the 


same judgment-debtor and have not obtained satis- 
faction thereof, the assets shall be distributed "| 


This section as the wordings show only 
requires that application for execution 
should be made before the assets have beén 
received and that the decree-holder at the 
time the assets are to be distributed has 
not obtained satisfaction. Both these con- 
ditions are satisfied in petitioners’. case ; 
-he did make application . before assels 
-were realized and his decree has remained 
‘unsatisfied. The view adopted by the 
lower Court really amounts to adding the 
-words ‘and application is. pending’ to the 
section for which there is no warrant and 
‘in support of which no authority has_been 
cited before me. I am unable to accept 
-the contention that the word ‘made’ implies 
‘that the application should be pending as 
in my opinion it is used with reference 
-to a certain definite stage of the proceed- 
os, i 
Ahe result of the above discussion is 
that I accept this petition with costs and 
in modification of the order of the execut- 
ing Court dated 30th August, 1932, direct 
that the respondent be called upon to re- 
fund the amount if he has already been paid 
and that the whole sale-proceeds should 
þe dealt with under s. 73, Civil Procedure 
. Code. 


eek Petition accepted. - 


Pi 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


Second Civil Appeal No. 670 of 1931. 
September 14, 1932. 
GRILLE, A. J. C. l 
 GANPATRAO WAGLE— APPELLANT 
` VETSUS 
GANGADHARRAO AND ANOTHER— ` 
i RESPONDENTS. | 
- Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1 (8), O0, XLI, r- 20—Withdrawal of suit ` against 
one of two defendants—Appeal—Impleading of person 
struck off as respondent, legality of. ; 
~ A co-sharer ina village instituted a suit against 
two persons A and B, in respect of village profits. 
Preliminary issues as to the manner in which the vil- 
lage was heldand the respective liability of the 
defendants to accountfor the village assets were 
framed and a finding was given that B was not liable 
to account. Before judgment was given tlie plaintiff 
applied to have B struck offfromthe plaint and his 
request was granted. In appeal against the decree, 
plaintiff sought to make B alsoliable ; f 
Held, that the withdrawal of the suit against B 
was final and irrevocable in the absence of permis- 
sion to institute a fresh suitin respect of the same 
subject-matter and that B could not be made a re- 
spondent underO XLI,r. 20, in the appeal,as B 
could inno way be said to have any further interest 
in the proceedings atall. 


Second Civil -Appeal against a decree of 
the District Judge, Hoshangabad, dated 
the 31st July, 1931, prefered that of the 
Second Class, _Sub-Judge; Seoni-Malwa, 
dated the 18th September, 1930. 

Mr. R. M. Bhagade, for the Appellant. 

Judgment.—The plaintiff who is a co- 
sharer in Mouza Bisoni sued two defend- 
ants in respect of village profits, one Yesh- 
wantrao who is the lambardar of the 
village and the other Gangadharrao,. de- 
fendant No. 1, who was alleged to have 
been his agent. Preliminary issues as to 
the:manner in which the. village was held 
and the respective liability of the defend- 
ants to account for the village assets were 
framed; and findings were given on the 
15th of April, 1930, to the effeet that de- 
fendant No. 1, Gangadharrao, was not liable 
to account in any way that the plaintiff's 
claim against him was liable to dismissal, 
‘but that defendant No. 2 was liable for 
accounts for the previous two years. No 
preliminary decree was drawn up and the 
court then proceeded to -determine the 
amount of defendant No. 2's lability, The 
final judgment was delivered and the 
decree passed on the 18th of September. 
Meanwhile on the 9th of July, the plaintiff 
himself made an application to the court 
asking that the name of the defendant 
No. 1 be struck off in consequence of the 
finding passed on the 15th of April. The 
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court acceded to the request and the plaint 
was duly corrected. 
The plaintiff appealed against the final 
decree and not only disputed’ the amount 
which had been awarded to him against de- 
fendént No. 2 but also challenged: the 
decision that defendant No. 1 was in no 
way liable. The respondent contended that 
the whole suit-was time-barred inasmuch as 
the preliminary finding of the 15th of April, 
1930, in a suit which was a preliminary one 
for accounts amounted to a preliminary 
decree although no such decree had actual- ` 
ly been passed, and relying on the ruling © 


- in Punjaji v. Jairam (1) the learned Dis- 


trict Judge held that defendant-respondent 
No. l's contention was covered by the- 
ruling referred tò and also that in: any 
tase no appeal lay ‘against defendant No. 1 
as the suit against him had been with- 
drawn as a result of the application by 
the plaintiff to have his name struck off. 
In respect of the defendant-respondent 
No. 2 it was held that the ruling in Pun- 
jaji v. Jairam (1) had no application as 
accounts had to be taken consequent on 
the preliminary finding to ascertain the 
extent of this defendent’s liability and the 
suit was within time. The decree was mo- 
dified as far as the plaintiff's claim against 
defendant No. 2 was concerned and the 
case was remanded for further trial. In 
second appeal the plaintiff contests the 
decision that no appeal lay as against 
defendant No. 1. SN 
There is no need to discuss the appli- 
cability of the ruling in Punjaji v. Jairam 
(I) to the facts- before me since it is’ clear 
that - the plaintiff-appellant can Have- no 
claim against the defendant who on the 
plaintiff's own application had bccn struck 
off the record. The plaintiff was- not in- 
duced to do this by any order of the 
court, and if he imagined that such action 
was necessary in consequence of the finding 
that defendant No. 1 was not liable he his 
only himself to blame. The withdrawal 
of the suit against defendant No.1 is final 
and irrevocable where no permission has 
been granted to institute a fresh suit in 
respect of the [subject-matter of such suit. 


“Order XXIII, r.1 (8) is explicit on the point 


Tt is contended that in any case the lower 
Appellate Court should have allowed de- 
fendant No. 1 to be made a respondent 
under O. XLI, r. 20 of the Civil Procedure 
Code. That rule empowers the court to 


(1) 127 Ind. Cas. 887; 26 NL R 24; AI R 1930 Nag. 


~ 


1933 


join as a party to the ‘appeal any one who 
is interested in the result of the appeal. 
The provisions of the rule cannot be 
stretched to include persons like defendant 
No.1 in this case who, having had his 


name struck off the plaint after the finding. 


in his favour, can inno way be said to 
have any further interest in: the ‘proceed- 
ings at all. The interest of the plaintiff 
in having him joined is very different 
from the interest of the defendant No. 1 
to whom the result of the appeal can make 
no difference whatever. The  plaintiff- 
appellant is clearly the victim of his own 
ill-considered action and is without a re- 
medy. 

The appeal fails and is dismissed with- 
out notice to the opposite party. 

N.-A. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 2774 of 1926. 
February 20, 1933. 
ADDISON AND BHIDE, JJ. 
“AHMAD YAR AND OTHERS — PLAINTIFFS — 
APPELLANTS 
VETSUS 
Musammat FATEH BIBI over - 
‘RESPONDENT. 
Custom (Punjab)—Inheritance—Tiwanas of Shahpur 
District— Unmarried. sister, if excludes collaterals. 
Except among a few families;an unmarried sister 
among: Tiwanas in tle Shahpur District excludes 
collaterals till marriage or death. When the-col- 
laterals challenge the capacity of the unmarried 
sister to inherit, it is for them to prove that they 
are amongst the few families coming within the 
exception. 


Second .Civil pore, from the decree of 
the District Judge, Shahpur at Sargodha, 
dated the 12th June, 1926, reversing that of 
the Subordinate Judge, Second Olass, 
Sargodha, dated the 17th November, 1925. 

Mr. Shambu Lal Puri, for Mr. M. È. Puri, 
for the Appellants. 

Mr., M. L. Batra, for the Respondent. 

Add ison, 4. —Muhammad Sher, a Tiwana 
of Khushab Tahsil in the Shahpur District 
died without issue and without leaving a 
widow in December, 1923. His land was 
mutated in favour of his unmarried sister 
Musammat Fateh Bibi, and his collaterals 


thereupon instituted a suit for a declara-. 


tion: that they were entitled to inherit the 


land by the custom of their tribe to the 


exclusion of his unmarried sister. 


The lower Appellate Court has held that - 


. an unmarried -sister among Tiwanas in 
the Shahpur District excludes- collaterals 


have excluded collaterals: 


_ father and not to succession. 
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till marriage or death. The plaintiffs’ suit 
was; therefore, ‘dismissed: and they have 
preferred this: second appeal after. having 
obtained the usual certificate. 

The question appears tome to be simple. 
In the Customary Law of. this district pre- 

pared by Sir James Wilson it is stated, in 
oy to Question No, 26, at page 53, that 
all Mussalmans said that, if the deceased 
left no father, mother, widow. or daughter 
and no male lineal descendants through 
males of his father nor the widow of such 
lineal descendant of his father, then his 
unmarried sisters succeed;to the whole 
of his property tothe exclusion of his uncles, 
It was added that the sister’s powers were 
equal to those of a daughter, and-that, on 
her death or marriage, the estate reverted 
to the collaterals. Sisters’sons and married 
sisters do not inherit. An exception is 
appended to this reply, which is to the 
effect that, in some families of Tiwanas and 
Sayyads, sisters do not inherit but are only 
entitled to maintenance. It seems to me 
that it was for the plaintiffs to ‘show that 


‘they were amongst the few families of 


‘Tiwanas which came within the exception 
and which were outside the general rule, 
which obviously means that amongst all 


_Mussalman tribes, including Tiwanas: üis 


married sisters succeed in the circunistances 
mentioned. , 

Besides the evidence afforded: ‘by the 
Customary Lew of the district four instances 
have been provéd in which-unmarried sisters 
two amongst 
Tiwanas and two amoizgst other ‘tribes, 


_ There is- one instance to: the contrary algo 


proved. 
Nor it can be said that the iqrar nama 


“malikan (Ex: P. 3), included in an early 


wajib-ul-ařz of the district, is in favour’ of 
the plaintiffs. That refers: only’ to: gifts‘ to 
a daughter.etc., during the lifetinie of tHe 

On the evidence I have no doubt that 
the plaintiffs’ claim was properly dismissed 
and I would dismiss this appeal with 
costs. . ; 

Bhide, J. I agree. aes 

Ne Appeal dismissed: 


pad 
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© - MADRAS HIGH COURT. 
-+ Second Civil Appeal No, 322 of 1931. . 
s z August 10, 1932. 

í = BURN, J. l 
: PANNIYAMKANDI KELU KUTTI— 


P ; PLAINTIFF - APPELLANT 


aS Versus ic 

Tus CALICUT MUNICIPAL COUNCIL: 
-DEFENDANT — RESPONDENT. >` 

. Madras District Municipalities Act (V, of 1920), 

3. 142—Water course, whether public drain—Obstruc- 

Yon to water course—Power of Chairman of Muni- 

cipal Council to remove obstruction. ae. 

- A drain’ does not cease tobea public drain within 
‘the ‘meaning of the Madras District Municipalities 
. Act merely; because it has not been provided . and 

maintained by a Municipal Council, A water 
‘course which has been in existence for a long time 
serving as a storm-water drain, is a public drain, 
and when a person obstructs it without the permis- 
gion of the Municipal Council, the Chairman will be 
within his right in removing - the obstruction. “ 


"Second Civil Appeal against the decree of 
the Court of the Subordinate Judgeof South 
Malabar at-Calicut, in Appeal Suit No. 207 
of 1930 (A. S. No. 346 of 1980 District Court, 
South Malabar), preferred against that 
of the Court of the District Munsif, Vayitri 
at Calicut in O. S. No..225 of 1929 (O.S. No. 
962 of 1928 District Munsif's Court, Calicut.) 
‘Mr. K. P. Ramakrishna Iyer, for the 
"Appellant. a 
. Mr. K. Kutti, Krishna Menon, for the Res- 
pondent. 
-Judgment.— The facts have been clearly 
stated in the judgments of the lower Courts. 
There are findings -by both courts that ‘the 


plaintiff (appellant) has encroached upon - 


the limits of a water course. The only ques- 
tion for discussion here is whether the water 
course is a public drain. Ifit is, the plaint- 


iff has no ‘right to-obstruct-it without the — 


permission of the ‘Municipal Council, and 
the Chairman was within his rights in remov- 
“ing the obstruction (s. 142, Madras District 
Municipalities Act.) - ; 

“There is no definition in the Act of a 
‘public drain’. It is contended for the appel- 
lant that the only drains ‘which can be call- 
ed “public drains” are those provided and 
‘maintained by the Municipal Council under 
s. 137. -This is fallacious. Every drain 
provided and maintained by the Municipal 
Council must, of course,: be a public drain, 
but it doesnot follow that a drain cannot be 
a public drain merely because it has not 
been provided, and is not maintained, by the 
Municipal Council. There were public 
drainsin Calicutlong before the Municipal 
‘Council was created. Since there is no defi- 
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sense. In this case there is evidence upon 
which both the lower Courts have found 
that the site in dispute is a water course 
along which in times of rain, storm water is 
drained from the lands to the east of it and 
from a tank, belonging: to a temple, to the 
south of it. As the learned Subordinate 
Judge says (para. 4 of his judgment): ~ 
“This land or water course has been in existence for 
a very long time, serving as a storm-water drain " 
Nothing more is needed to constitute it a- 
“public drain” in the ordinary sense of the 
words. Thelearned Advocate for the appel- 
lant points out that “water course” connected 
with water supply vest in the Municipal 
Council under s. 125 (1) of the Act, and argues 
that since this water course has nothing to do 
with water-supply, it does not vest in the 
Municipal Council and the Municipal Coun- 
cithas no right to meddle with it- Here 
again there is a fallacy. It is not every 
water course that is connected with water 
supply ; many water courses have no other 
function than to serve ás drains for surplus 
water.. Thisis one of such, and it is quite 
legitimately called a ‘public drain’. 
This second appeal must therefore be dis- 
missed with costs. : ` ; 
N. KA, Appeal dismissed, 


q 


' LAHORE HIGH COURT. 
Letters Patent Appeal No. 47 of 1928. 
d February 9, 1933. 

SHADI Lat, C. J., AND BROADWAY, J. 

BARKAT ALI - DEFENDANT —ÅPPELLANT | 
f VETSUS : 

KARIM BAK HSH AND oTHERS— 
DEFENDANTS - RESPONDENTS. `s > 
Civil Procedure Code (Act V of 1908), s: 11—Res 
judicata between co-defendants—Conditions—Identity 
of matter in issue and of causes of action—Decision 
in prévious suit not erroneous—Principle of res 

: judicata, applicability of. fe o. 

` -A matter becomes res judicata as between co- 
defendants, if there is a conflict of interests between 
them inter se and it is necessary to adjudicaté upon 
that conflict inorder to give the plaintiff appropriate 
relief; and the court determines the question be- 

tweeñ the co-defendants.. s 
Where there is identity not only of the matter- jn 
issue’ but also ofthe causes of action, and there is 
no ground for helding that the previous decision 
was efroneou3 in law, the principle of res judicata 
' becomes applicable. We ail 
Letters Patent Appeal against the judg- 
. ment of Mr. Justice Zafar Ali; passed in 
Civil Appeal No. 1337 of 1927, onthe 22nd 
that of the 
Additional District Judge, Jullundur, dated 


the 21st of March 1927, reversing that of the < 
. Subordinate Judge, Fourth Class, Jullundur, 
- dated the lith October, 1926. e. ae 


nition of a public drain in the Act, the 
words must be understood in their ordinary 


. e 
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- Mr. Faqir Chand, for the Appellant. ` 
, Mr. J. L. Kapur, for Mr. Badri Das, R. B., 
for the Respondents. or 

Shadi Lal, C. J.—On the 7th April, 1888, 
one Hadi gifted an occupancy holding to 
Nur Ilahi, the father of the contesting .de- 
fendant, Barkat Ali. It is common ground 
that one-half of the holding which belonged 
originally to. Hadi's brother Shadi, was 
inherited by him on the latter's death. Hadi 
wasa sonless proprietor, and he gifted the 
estate to Nur Iahi, because the Jatter had 
married Musammat Jhando, the daughter 
of his brother Shadi. It appears that 
Musammat Jhando and her song died in the 
lifetime of Nur Ilahi, and the defendant 
Barkat Aliis his son by his second wife. 

In 1915, . Nur Ilahi died, _leaving him 
surviving Barkat Ali, who succeeded to the 
occupancy holding. In April, 1923, Umra 
a collateral of Hadi, brought an action for 
the recovery of the entire holding, and 
impleaded as defendants in that suit, not 
only Barkat Ali, but also the -present plaint- 
iffs who were also reversioners of the deceas- 
ed Hadi, These reversioners as well as the 
then plaintiff contested the right of Barkat 
‘Ali to succeed to the ‘occupancy holding 
onthe ground that the gift by Hadi in 
favour of Nur Ilahi was for the benefit of 
Shadi’s daughter Musammat Jhando and 
“her sons, and that on their death the prop- 
erty-reverted to Hadi's collaterals. There 
was an issue on the subject, and it was 
decided against Barkat Ali, with the result 
that Umra's suit was decreed to the extent 
of one-fourth share of the holding the 
‘remaining three-fourths being the share of 
the other collaterals, ; 
The present action was 
- by two collaterals of Hadi, and the question 
‘arises whéther thë decision in the 
suit that on the death of Nur Ilahi the prop- 
erty reverted to the donor’s heirs operates 
as res judicata. It is to be observed- that 
the present plaintiffs were defendants in the 
: previous-suit, but it cannot be seriously 
disputed that a matter may be’ res judicata 
as between co-defendants, if there is a con- 
flict of interests between them inter se and 
itis necessary to adjudicate upon that con- 


brought in 1924 


flict in order to give the plaintiff appropriate ` 


relief, and the court determines the question 
between the co-defendants. Allthese con- 
ditions have been satisfied in the present 
case and the decision in the -previous case 
should operate res judicata. The learned 
Single -Judge has referred to Expl. VI 
tos, 11 of the Civil Procedure Code, but that 
- Kxplanation applies to the: persons who are 


s| 


former ` 
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“not actually’ parties to the previous suit but 


are constructively held to be parties because 
they were interested in the right which was 
Claimed in that suit-in common for all the 
persons interested therein. As pointed’ out 
above, the ‘present plaintiffs were actually 
defendants'in the previous suit, and it ıs, 
therefore, unnecessary to invoke the Expla- 
nation. < ME 

The learned Counsel for Barkat Ali, how- 
‘ever, contends that the decision in the former 
‘Suit was wrong in Jaw, and that an issue of 
law wrongly decided does” not eperate 
as res judicata. A perusal’ of the ‘language 
of s.il, Civil Procedure Code, shows that 
there is no distinction between an issue of 
fact and an issue of law, but it must be con- 
‘ceded that there are somé Judgments to 
the effect that, if the causes of action in the 
two suits are different, an erroneous deci- 
‘Sion on a questionof law may not operate 
as res judicata. There are, however, judg- 
ments which take a contrary view, vide inter 
alia, Tarini Charan Bhattacka rya v. Kedar 
Nath Håldar (1). It was pointed out in 
that judgment thatit was the identity of 
the matter directly and substantially in issue 
that was the test of res judicata and notthe 
identity of the causes of action. In the 
present case we have not-only the- identity 
of the matter in issue, but also the identity 
of the causes of action: and there is no 


reason for excluding the operation of the 
“rule-of res judicata. 


Nor is there any-valid 
ground for holding that the decision in‘ the 
previous suit was erroneous in law, -~ 

For the foregoing reasonsI. would affirm 
the judgment of the Single Bench ` and 
‘dismiss the appeal with costs, - & 

Broadway, J.—I concur, 4 

N. . ` Appeal dismissed. | 
(D 115 Tnd. Cás. 593; ER O 723; A T R 1928 Cel, 777; 
48 OL J 327; 330W N 126, oe ee a 
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International Law—Power of States :io enact laws 


. affecting seas surrounding its coasts—Customa Act o 
_ Canada (1927), 


88. 151, 207—Veasel containing duti- 
able goods hovering within twelve miles of coast—For- 


` feiture of dutiable goods—Legality of—British North 
' America Act (1867), s.91—Power 
_late on a particular topic—Scope: of—Legislative 


conferred fo legis- 
practice, 


92 


States--can legislate effectively only for their own 
territories. To what distance seaward the territory 
` of a State is to be taken as extending, is a question 
of international law. But whatever be the limits of 
territorial waters in the international sense, it has 
long been recognised that for certain purposes, .not- 
ably those of Police, Revenue, Public Health and 
Fisheries, a State may enact laws affecting the seas 
surrounding its-coasts to a distance seaward which 


exceeds the ordinary limitsof its territory. Le louis — 


(1), relied on [p. 92, col. 2. p. 93, col. J.] _ : 

Once -itis found:that a particular topic of legis- 
lation is among those upon which the Dominion 
Parliamént may competently legislate as being for the 

eace, order and.good Government of Canada or as 
being one of the specific subjects enumerated in 
s. 91 of the British North America Act, there is no 
reason to restrict the permitted scope of such legis- 
lation by any other consideration than is applicable 
to the legislation of a fully Sovereign State. The 
Parliament of Canadais not debarred from introduc- 
ing into legislation pertaining to the Customs Laws 


for Canada, any provisions designed to operate be- 


yond its shores. Under the British North America 
Act, it is, therefore, within the power of the Dominion 
Parliament to pass legislation authorizing the forfei- 
ture of dutiable- goods found in vessels ‘hovering’ 
within a distancé of 12 miles from the coast of Oanada. 
[p 93, col. 2] 
When a power is conferred to legislate on a parti- 


cular topic, it-is important, in determining the scope o- 


of the power; to have regard to what is ordinarily 
treated as embraced within that topicin legislative 
practice and particularly in the legislative practice of 
the State’ which has conferred- the power. [p. 94, 
C0 


12. 
; Messrs. J. M. G, Stewart K.C.,, and Frank 
Gaham, for the Appellants, 


' Messrs. D, A. Cameron, K. C., (Canadian 
Bar), and Horace Douglas, for the Respond- 
ent, ` 


Lord Macmillan, —On the 10th June,1929, 
the schooner “Dorothy M. Smart” sailed’ for 
“the high seas” from the French’ island of 
St. Pierre with a cargo on board of rum 
and other liquors, which are dutiable 
under Canadian Law. The vessel’ was 
registered in Nova Scotia and: with her 
cargo was the property of the respondent, 
who is resident in Nova Scotia 

On the 13th June,’ 1929, the schooner, 
whenat a distance of 114 miles from the 
coast of Nova Scotia, was boarded by the 
appellant, an Officer. in the Customs Ser- 
vice of the Canadian Government. The 
cargo having been found to consist of 
dutiable goods, the vessel and curgo were 
seized and taken into port. 

The validity of the seizure, which was 
effected in pursuance of powers conferred 
by’ the Customs Act of Canada, Revised 


Statues of Canada, 1927, c. 42, as amend- ` 


ed by 18 & 19 Geo. V, c. 16, is challeng- 
ed in the present proceedings on the 


broad ‘ground ‘that the Parliament of .the- 
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Dominion in conferring the powers in 
question exceeded its legislative - compé- 
Lence. ae) 

The enactments impugned are contained 
= ss. 151 and 207 ofthe statute as amends 
ed. f 

‘Section 151 provides-as. follows :— 

“(1) Jf any vessel is hovering in territorial waters 
of Canada any Officer may go’ on board such vessal 
and examine her cargo and may also examine the 


master or person in command upon oath touching the 
cargo and voyage and bring the vessel into port. , 
* * 


“(1) For the purposes of this section and section 
two hundred and seven of this Act ‘Territorial waters 
of Canada’ shall mean’ the waters forming part of 
the territory of the Dominion of Canada and the waters 
adjacent to the Dominion within three marine miles 
thereof in cess of any vessel and within. twelve 
marine miles therecf in the case of any vessel regis- 
ered in Canada.” Š 

Section 207 enacts as follows:— 

-““1) If upon the examination of any Officer of the 
cargo of any vessel hovering in territorial waters of 
Canada any dutiable goods or any goods the importa- 

-tion of which into Canada is prohibited are found-on 
board such vessel with her......... cargo shall be 
-seized and forfeited., .." í 


The question accordingly is whether it 
was within: the power of the Dominion 
Parliament to pass such legislation pur- 
porting 10 operate to a distance of 12 
miles from the coast of Canada. To test 
this question the respondent as plaintiff 
_below initiated proceedings in the Sup- 
reme Court of Nova Scotia against the 
Customs Officer who had seized his- vessel 
and cargo, claiming their return and 
damages for their detention on the ground 
of the illegality of theseizure. The trial 
Judge upheld the validity of the. legisla- 
tion and consequently of the seizure; and his 
decision was affirmed by five Judges of the 
Supreme Court of Nova Scotia en banco, 
On an appeal being taken to the Sup- 


_reme Court of Canada this judgment was 


reversed by a majority consisting of Duff, 
Rinfret and Lamont, JJ., Newcombe and 
Cannon, eJ., dissenting. The matter now 
comes before their Lordships on the de- 
fendant’s appeal. 

It may be accepted as a general princi- 
ple that States can legislate effectively 
To what 
distance seaward the territory of a State is to 
be taken as extending is a question of 


_International Law upon which their Lord- 


ships do not deem it necessary or proper 
to. pronounce. But whatever be the limits 
of territorial waters in the international 


- Sense, it has long been recognised that for 
“certain purposes, notably those of Police, 
Revenue, Public Health and. Fisheries, a 
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. State may enact laws affecting the seas 
surrounding its coasts to a distance sea- 
ward which exceeds the ordinary. limits 
of its territory. There is the weighty 


authority to this effect’ of Lord Stowell, 


who when Sir William Scott, said in the 


case of Le Louis (1), at page 245*: “Maritime. 


states have claimed a right of visitation 
and enquiry within those parts of the 
ocean adjoining to their shores which the 
common courtesy_of nations has for their 
common convenience allowed to be consider- 
edas parts of their dominions for various 
domestic purposes, and particularly for 
fiscal or defence regulations more“ im- 
mediately affecting their ‘safety and 
welfare. Such are our hovering laws, 
which, within certain limited distances 
more or less moderately assigned, subject 
foreign vesselsto such examination.” 7 `- 
This special latitude of legislation in such 
matters is a familiar topic in the text-books 
on international law. Thus Sir Travers 
Twiss, in his treatise on International Law 
in the volume dealing with Peace, says at 
page 269 that a state in matters of revenue 
and health “exercises a permissive jurisdic- 
tion the extent of which does not appearto be 
limited within any certain marked bound- 
aries further than that it can only be 


exercised over her own vessels and over 


such foreign vessels as are 
ports.” <4 
In Halleck’s “International Law,” 4th 
Edition page 168, it is pointed out that 
beyond the generally accepted limits of 
territorial waters “states may exercise a 
qualified jurisdiction for fiscal and defence 
purposes—thatis, for the execution of their 
revenue laws and to prevent ‘hovering on 
their. coasts.’ ” o i 
Again, in Hall's “Foreign Powers and 
Jurisdiction of the British Crown,” it is 
stated in para. 108 that “the justice and 
necessity of taking precautionary measures 
outside territorial waters in order that 
infractions of revenue laws shall not occur 
upon the territory itself is in principle 
uncontested.” Without further multiplying 
quotations it may .be -sufficient to add 
references to Phillimore’s ‘International 
Law,” para. 198, and.Wheaton’s “Interna- 
tional Law,” 6th Edition, Vol. I, page 367. 
But while the Imperial Parliament .may 
be conceded to. possess such powers of 
legislation under international. law and 
usage, the respondent contends that the 
Parliament of Canada has no such powers. 
(1) (1817) 2 Dodson 210. ` 
*Page of (1817) 2 Dodson—[Hd. ] 


bound to her 
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Itis, not.contested that. under the British 
North America Act the Dominion Legislatiire 
has full. power. to enact. customs laws for 
Canada, but it. is maintained that it is 
debarred from introducing into such legisla- 
tion any provisions. designed to operate 
beyond its shores or at any rate. beyond a 
marine league from the coast. 

In their Lordships’ opinion the . Parlia- 
ment of Canada is not under any ‘such 


- disability.. Once it is found that a particular 


topic of legislation is among those upon 
which the Dominion Parliament may com- 
petently, legislate as being for the peace, 
order and good Government of Canada or as 
being one of the spécific subjects enumerat- 
ed ins, 91 ofthe British North. America Act, 
their Lordships see no reason to restrict the 
permitted scope of such legislation by any. 
other consideration than is applicable tothe 
legislation of a fully Soverign State. . = 

In the well-known case of Reg. v. Burah (2), 
Lord Selborne, in expressing ‘the views of 
the Board in the comparable instance of 
India, uses at page 904* this very significant 
language, “The Indian Legislature has 
powers expressly limited by the Act of the 
Imperial Parliament which created it and it 
can gfcoursedo nothing beyond the limits 
which circumscribe those’ powers. But, 
when acting within those limits, itis not in 
any sense an agent or delegate of ths 
Imperial Parliament, but has, and wa 
intended to have, plenary powers of legisla- 
tion as large and of the same nature as those 
of Parliament itself.” Again, Speaking of 
the Provincial Legislature of Ontario, Sir 
Barnes Peacock, in giving the judgment of 
this Board in Hodge v. Reg. (3) said at page 
132, “When the British North America Act 
enacted that there should bea Legislature 
for Ontario and that its legislative assembly 
should have exclusive authority to make 
laws forthe Province and for provincial 
purposes, in relation to the matters 
enumerated in s. 92, it conferred powers not 
in any sense to be exercised by delegation 
from or as agents of the Imperial Parlia- 
ment, but authority us plenary and as 
ample within the limits prescribed by s. 92 
as the Imperial Parliament in the plenitude 
of its power possessed _ and could. bestow.” 
To the Dominion Parliament these words ` 
apply a fortiori, with the substitution:of s..9] 
for s. 92, Their Lordships also recall the 

(2) (1878) 3 A O 889; 40172; 514 178; 3.0 L'R 
197; 3 Sar. 834; 3 Suther 556; 2Ind. Jur. 618 (P. 0.) * 
(9) (1883) 9 App: Cas: 117; 53LJ-P O01; 50 LT 
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language used by Lord Chancellor Halsbury 
in expressing the views of the- Board on the 
power of‘ the Dominion Parliament to 
legislate forthe peace, order and good 
Government of Canada,’ in, the case of Riel 
v. Reg. (4). “The words of the statute,” said’ 
bis Lordship, “are apt to authorise the utmost 
discretion of enactment for the attainment: 
öf the object pointed’ to.” 5 
- Legislation‘ of the Imperial Parliament, 
éven in contravention of generally acknow- 
léedged‘ principles of ‘international law, is 
binding upon and must be enforced by the 
courts of this country, for in these couris the 
legislation of the Imperial” Parliament 
cannot be challenged as ultra vires (per 
Lord: Justice General Dunedin in Mortensen 
v~Peiers (5). :It may be that legislation of 


the Dominion Parliament may be challenged - 


ns ultra vires on the ground that it is con- 
trary to the principles of international law, 
but that must be because it must be assumed 
that the British North America Act has not 
conferred power on. the -Dominion - Parlia- 
ment to legislate contrary to these principles. 
In the? present case, however, there is no 
question of international law involved, for 
legislation of the kind here challenged is 
recognised aslegitimate by international law 
and inany event the provision impugned 
has‘no application to foreign vessels. “The 
sole question is whether the Imperial Parlia- 
ment, in conferring upon Canada, as it 
admittedly has done,- full power to enact 
customs legislation, bestowed or withheld 
the power to ‘enact the provisions now 
challenged. Noquestion of any infraction 
of international law arises. The question is 
a domesticone between the Imperial Parlia- 
ment and the’Dominion Parliament. © >- - 
“When in the course of the hearing it 
became cleat that this was the nature of the 
controversy, their’ Lordships .deemed -it 
proper that’ intimation should -be made to 
His Majesty’s Attorney-General in order that 
he might, ifso advised, intervene on behalf 
of the Imperial Government. The Attorney- 
General attended at their Lordships’ bar 
and stated that, having considered the.issue 
raised in the case, he did not-deem it his 
duty to offer any argument on the matter. It 
may therefore be taken that the appellant's 
contention in: support, of the validity -of-this 
Canadian Legislation -is not regarded. as 
contrary: to’ any ‘Imperial interest. : This of 
course does not affect in any way the pure 
question of law arising on the interpretation 
_ (45 (1885) 10 App.—Oas. 675. at p 678; -55 L J 
O 28; 54 L T 339; 16-Oox. 0068. 
(5) (1906) 8 F (J; O.) 93 at p 10l. - = 
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of the’ British North’ America: Act as that 
question: has been defined ‘above. os 

When a power is conferred- to legislate on 
a particular topic it is Important, in deter- 
mining the scope of the power, to have 
regafd to what is ordinarily treated as em- 
braced ‘within that’ topic in legislative 
practice and particularly in the legislative 
practice of the State. which has conferred. 
the power: Thus in considering what might 
beappropriately and legitimately enacted by 
the Dominion Parliament under its power to 
Legislate in relation to “bankruptcy and 
insolvency,” it was considered relevant to 
discuss the usual contents of bankruptcy 
Statutes [Royal Bank of Canada v. Larue(6) |: 
Now from early times the customs legis- 
lation of the Imperial Parliament has coné 
tained anti-smuggling provisions authoris- 
ing the ‘seizure of vessels having dutiable 
goodson board when found “hovering” -off 
the coast within distances substantially in 
excess ofthe ordinary territorial limits. So 
far backas 1735 there isto be found in the 
Statute 9 Geo: III, c. 9, sa 22, Legislation 
authorising the forfeiture of dutiablé’ goods 
found in vessels “hovering” within two 
marine leagues of the shore. There are 
numerous subsequent enactments of asimilar 
character, and legislation of tbis naturé 
has been extended as far as to twenty-four 
miles from thé coast. So familiar indeed 
are such provisions in the history of British 
customs legislation that the series--of 
measures embodying them have come to be 
known compendiously as the “Hovering 
Acts.” Although these Acts have now all 
been repealed, the Customs Consolidation 
‘Act of 1876, by s. 179, authorised the -for- 
feiture of any ship -belonging wholly or in 
part to British subjects, or having half the 
persons on board subjects of Her Majesty, 
if found with -prohibited goods on board 
within three leagues of the coast of the 
United- Kingdom. In the case of other 
vessels not British the limit is fixed at onè 
league from the coast. The previous Imperial 
Act of 1853 (16 and 17 Vict. c. 107), which 
in force when the British North 
America Act was passed, dealt, in s. 212 
with even greater distance from the coast. 
It is not without interest to note-as a matter 
of history that the risk of illicit trade bet- 
ween the French island of St. Pierre and 
His Majesty's North-American possessions 
was thésubject of special legislation in a 
by 8.39. 
of which any - British ship, “hovering” 


= 
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(6) (1928) A O 187. -- ` 
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Within two leagues of St. Pierre and Mique- 
jon might be seized and forfeited. 

It will thus be seen that when the Imperial 
Parliament in 1867 conferred on the Parlia- 
ment of Canada full power to legislate 
regarding customs, it had’ long been the 
practice toinclude in Imperial Statute re- 
lating to this branch of law executive pro- 
visions to take effect outside ordinary 
territorial limits. The measures against 
“hovering” were no doubt enacted by the 
Imperial Parliament because they were 
deemed necessary to render antismuggling 
Legislation effective. In these circumstarices 
itis difficult to conceive thatthe Im- 
perial Parliament in bestowing plenary 


mn. 


powers on the Dominion Parliament to legis- > 


late in relation to customs should have 
withheld from it the power to enact pro- 
visions similar in scope to those which had 
long been an integral part’ of Imperial cus- 
toms legislation’ ‘and...which. presumably. 
were regardéd as necessary to its-efficacy. 
cf. Attorney-General, for Canada - v. 
Cain (7) The British ‘North’ America Act. 
imposed no such restriction in terms and 
their Lordships see no justification for in- 
ferring it, nor do they find’.themselves Gon- 
strained to import it by any-of the cases to 
which they were referred-by the respondent, 
‘for these cases are not in part materia. 

Their Lordships’ attention was drawn to 


s. 3 of the Statute of, Westminster, 1931, by 


which it is “declared and enacted that the 
Parliament ofa Dominion has full power 
to make laws having extra-territorial oper- 


ation,” and it was suggested that this section 


had retrospective effect.. In the'view which 
their Lordships have taken of the present 
case itis not necessary to say anything on. 
this point . beyond -.observing’ that- the 
question of the validity of extra-territorial 
legislation by” the Dominion cannot -at 
least arise in the future. | 
The result is that their Lordships will 
humbly advise His Majesty that the appeal 
be allowed, the judgment of the Supreme 
Court of Canada reversed, andthe judgment 
of the Supreme Court of Nova Scotia restor- 
ed. The appellant will have the costs of 
the appeal and in the Supreme Court of 
Canada, . a 
Re E E Appeal allowed. 
Solicitors -for -the Appellant. — Messrs. 
Charles Russell & Co. 
' Bolicitors for the Respondent.—Messrs, 
- Lawrence Jones & Co. 


(7) (1908) A 0°542. 
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- RESPONDENTS. ~ 
Religious endowment—Temple—Presumption—Whe-. 
ther ` public or private. , gr 
There is no presumption that any particular temple 
is public or private. Whether it is public or private. 
deperds on the facts proved in each case. Kblu 
Achan v. C, S. Siva Rama Pattar (1), followed: | 
[Held,on the facts thatthe temple was a public 
one. |. ; 


First Civil Appeal against a decision of: 
the District. Judge, Azamgarh, dated the. 
17tk'September, 1928. r : 
Mr. S. D. Sinha, for the Appellant. 
. Mr. Janaki Prasad, for the Respondents. ~’ 
Judgment.—This is a first appeal by. 
defendant- No. |, Sahdeo Das, against a 
decree of the District Judge of Azamgarh- 
passed under s. 92, Civil Procedure Code. 
directing the removal of the appellant from 
the office of manager of a temple at Bahadur- 
pur within a mile of Dohrighat in Azatngarh 
The chief point. which has been 
raised before us in appeal is. whether this 


temple is a public temple or a private . 
In other words, whether it is a. ` 


temple. 
trust created for public purposes of a 
religious. nature which would come within 
the wording of s. 92, Civil Procedure Code, 
and whether the plaintiffs are persons 
having an interest in the trust. The plaint- 
iffs have shown that they have obtained the 
permission of the Legal Remembrancer to 
bring the present suit. The descent of the 
gurus and chelas of: this temple is 
contained in the.following table which is 
admitted by both parties :— | 
Be .* .MAHABIR DAS 





l 
Janki Das.. 











l | 
Sheo Ram Das 
b - T 
- Baldeo Das - - - - Hari: Dag i 
Aa a l, 
-Shitla Saran Das : A Mathura Das 
i [l wi 

P25 Gon ees ae. S a ee 
Sahdeo Das Raja Ram, © - 

- defendant - . Sdhu. © ` 
š MNO. Ea E SA e 

. Jamna Das. ig = we LK 


The history: of the. building is also: comà . 


= 


mon ground. Sheo Ram Das built. this 


~~ 
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Thakurdwana in Bhadurpur and installed 
the idols ‘of Rami and Janki in it. -Hari 
Das his disciple purchased some property 
in the name of ihe deity. The present 
defendant-appellant has succeeded by virtue 
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“All Hindu temples ‘are presumed to be open to 
the pablic for worship and. any one who alleges 
that a certain temple is private has to prove that’ 


fact:”: l 
" We- consider that a correct statement of 


the law is contained in Kelu Achan v. C. S.. 


Siva: Rama Pattar (1), which is that there 
is no presumption that any particular 
temple is-publie or private, and whether it 
is public or private depends on the facts 


proved in each case. ` Now having con-- 


sidered the evidence on both sides we ‘find 
that'there are the-following facts proved-in 
the present case. Kh 
 (j)-This temple has been ‘held by pro- 
fessed--ascetics in succession from gurus to: 
“ chelas. “(2) ‘The zamindari which belonged- 
to: the temple was purchased by the gurus’ 
in the name. of the deity. (3)- There are 
subscriptions-received from the public to 
maintain: the temple. These subscriptions 
do-not “follow any very definite rule as to 
what amount they are but it is shown by 
the evidence of several witnesses for the 
laintiffs: that merchants who import grain’ 
iy aver or by train into Dohrighat pay a 
small proportion of half a seer or more: 
per maund.~ The defence witnesses admit 
that- it is>open to any one: visiting the 
temple-to'make an offering. (4)The public 
visiting the temple could perform darshan. 
A: certai amount of confusion has been 
introduced ‘into the paper book by the 
translator -at one place using the word 
“worship” as a translation of “pooja” and 
at another place using the wotd “worship” 
as the translation of “darshan.”. “Pooja” 
is the ceremony performed by a pujari 
and “darshaa” is the worship which 
members of the public render when they 
attend a temple. It is also. admitted, es 
stated already, that members of the public 
attending the temple may make offerings 
(charahwa)- (5) The- property came to the 
.defendatit by his being a chela of-his Guru 
Mathura Das. It did not come to him by 
any:.deed of gift or will. The case, there- 
fore, differs from those cases in which there 
“was a definite deed creating . a religious 
foundation of a. private character. The 
mere fact. that offerings- weré.-reéeived -in 
? 3):113.Ind. Gas.-635;-A I R1928:Mad..879,. . ` 1. —- 
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a case where there wasa deed. creating 2. 
private endowment would notin our opinion 
be sufficient to alter the private nature of 
the endowment.~ But in _the present case 
there is no deed creating any private 
The evidence before’ us; in 
our opinion, shows that the endowment was. 
a public endowment, and-that this was a 
trust for the benefit of the public and, there-- 
fore, that s. 92 applies. 
` As to the right of the plaintiffs to bring. 
the present suit they have established that: 
they were in the habit of worshipping at 
this temple and of making offerings an 
of giving subscriptions. We consider that 
in virtue of these facts they are entitled 
to apply for the permission of the Legal. 
Remembrancer which they. have obtained: 
and, therefore, they are entitled to maintain. 
the suit under s. 92; Civil Procedure.Code. 
There was ample evidence before the lower 
Court of breaches of trust., At one period 
between 1909 and 1918 the defendant made. 


kai || 


transfers by mortgage-deeds of the entire 
zamindari property of this temple. A suit 
was then brought against him with the 
permission of Legal Remembrancer, .and 


“he entered into a compromise on 8th 


December, 1920, by which he was removed 
from the management. He then went on 
pilgrimage. Jamuna, Das who had been. 
appointed manager died about 1923 and 


- the defendarit again took possession of the 


temple.', Since 1923 the defendant is prov- 
ed to hive sold various groves and execut- 
ed leases for seven years to various tenants. 
The only landed property left to the de- 
fendant ‘is certain occupancy holdings: 
and the patwari produced on behalf. 
of the defendant stated that the occupancy 
holdings had been leased to sub-tenants 
for seven years on the terms that the sub- 
tenants paid Rs. 31 to the zemindar and 
Rs. 29 per annum to the defendant. The 
only income, therefore, from the endowed 
property is Rs. 29 per annum. It is ob- 
vious that the temple must depend on 
Offerings for its maintenance. We consider 
that the defendant has clearly wasted the 
property. The order of the learned District 
Judge removing the defendant from the 
management is correct. Accordingly we 
dismiss this appeal. with costs. 
NAGI | Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Criminal Reference No. 193 of 1932. 
February 22,1933. 
' PANCKRIDGE- AND « PATTERSON, JJ. 
l PURER ~ Prosgovtor 


 PRAMATHA: BHUSAN ROY. 


AND OTHERS PETITIONERS. 

Criminal Proceduré Code (Act V of 1898),'s. £88 (1) 
(a)—Movable property in which offender , has only on 
undivided fractional share, whether liable to at- 
tachment by seizure and subsequent sale. ` 

Movable’ property in which the - offender has only 
an undivided: - fractional share, is not liable to 
attachment by seizure,and subsequent ‘sale. Section 
386 (1) ia), Criminal Progedure Code, which confers 
power to the court to take steps for recovering the 
amount of fine, byissuinga warrant for the levy of 
the amount by attachment and sale of any movable 
property of the offender, does not entitle an officer 
executing such 8 wurranttoattach by seizure and to 
sel] movable property in which the offender has only 
an undivided fractions] share. Queen-Empress v. 
Sitanath Mitra (13 
(2) and Marina Narasanna v Emperor (3), relied on. 
Shivalingappa Nijappa Tubchiv. Gurlingava (4), pot 
followed. 

Reference by the Sessions Judge, Khulna, 
under s. 438, Criminal Procedure Code. - 

Messrs. J. C. Gupta, Bhagir ath Chandra 
Das, and J nananath Borah, for tbe Peti- ` 
tioners. 

Messrs. ena tie and Anil Chandra Roy 


‘Chowdhury, for the Crown. 


Panckridge,J.—This is a Reference 
made to us by the learned Sessions Judge of 
Khulna under s. 438 of the Code of Criminal 
Procedure. A person named Nani Gopal 
Roy was convicted on the 26th of January, 
1932 by a First Class Magistrate of anoffence 
punishable under s. 117 of the Indian Penal 
Code. He was sentenced to a term of 
imprisonment and also-to pay .a fine of 
Rs. 500. On the 17th of February 1932 a 
warrant was issued under s. 386 (l) (a); 
Criminal Procedure Code, authorising the 
officer in charge of a eertain Police Station 
to attach any movable property belonging 
to the convicted person and to ‘sell such 
property to satisfy the fine, if the fine was 
not paid within 15 days after attachment 
was effected. The Police Officer proceeded 
to attach and seize certain movable proper- 
ties, and the letter of reference states that 
che also sold certain of the articles seized 
before the expiration of the period specified 
inthe warrant. This fact, however, is not 
of importance for the purposes of the Refer- 
ence. Subsequently to the. sale, the bro- 
thers of the convicted person filed. apetition | 
before the’ Magistrate ‘for release of the 
movables seized: onthe ‘allegation: bhàt- they 
were the joint property’ ‘of “thé” Gor 
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person. and: his five “brothers or in other 
words, on the allegation that the interest 


- of the convicted ` person in-- the movables 


seized amounted only to a J-6th undivided 
share. In accordancewith the rules framed 
by the Local Government under s. 386 (2), 
Criminal Procedure Code, the matter was 
referred to’ a Sub-Deputy Magistrate ‘who 
reported that the convicted person was: only 
entitled to a 1-6th share in the attached 
property. The Sub-Deputy Magistrate, 
~- however, stated that he was of opinion that 
the attachment and seizure of the movableés 
were nevertheless legal; and on this réport, 
-the Magistrate rejected the pétition filed - by 
-the five brothers. The learned Sessions 
Judge-statesthat he considers ‘the ordér ‘of 
the Magistrate rejecting the petition to-be 
erronéous. To decide the question raised-by 
the letter of reference, it is necessary- to 
consider the provisions of s. 386 (1) (a) of: the 
-Code of Criminal Procedure. That section 
gives power to a court passing senlence of 
fine to take steps for recovering the amount 
of fine by, among other things, issuing ‘a 
warrant for the levy of the amount by atta ch- 
.ment and sale of sny movable property 
belonging tothe offender. The first point to 
consider is whether these words entitle. an 
officer executing such a warrant to attach 
by seizure and to sell movable property'in 
-which the offender has only an: undivided 
fractional share. ‘Prior to the Codé óf 
Criminal Procedure Amendment Actof -1923 
-thé section authorised: the ‘court to issue a 
-warrant for the levy of the fine ‘by- distress 
and sale of any movable property -belohging 
to the offender.- It was held ‘as"long ago -as 
1892 by this court in the case ofQueen-Linipress 
v. Sitdnath Mitra (1) that under the section, 
fas'it then stood, a Magistrate . could. ‘only 
attach movables of which the delingtient: was. 
ihesole owner. The court in laying this 
-down:must be held to have meant by ‘attiach- 
-ment’. ‘attechment by seizure’ becaiise-As 
the section Lhen stood, that was the only form 
‘of attachment contemplated by-it- Tnt- -my 
opinion, the case is still an authority: for-the- 
proposition that movable property ih which 
‘the offender has only an'undivided fractional 
-interest, “is. not’ ‘liablé to -attachment. shy 
‘séigure-and subsequent sale. ‘This has-been 
recognised quite receritly-by_a Special Berch 
-of the Paina-High Court ini the case-of Rijen- 
- dra Prosad: Misser v. Emperor (2). This: view 
is also taken by Pakenham Walsh, J. inthe 


1) 20 0476, 

a 140 Ind. Cas. 101; 33 Or., u 3.8723; 13 P L ki šib: 
SAER 1032 Pat. „292: (1932) ‘Or, “Cas, "T64; - a Rul, 
(98h) P Pat, 281; 12 Pat 297 
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. case of Marina Narasanna v. Emperor (8) to 
which the learned Deputy Legal, Remem- 
. brancer has directed our attention. The same 
_ question. was raised before us in- Criminal 
References Nos. 127,128, 129° 130 and 131 
of 1932. In those cases, however, it was not 
necessary to come toa decision on the point, 
as we were of opinion that in the particular 
circumstances of each ofthese the learned 
Sessions Judge had no jurisdiction to make 
a reference under s. 438, Criminal Procedure 
Code. I wish, however, to refer to my judg- 
ment in.those cases, because when they were 
being argued before us we were informed 


- that no rules had.been framed by the Local | 


Government under s. 386 (2) of the Criminal 
Procedure Code. This information turns 
out not to be accurate. Our attention has 
been drawn tothe rules during the hearing 
of this case, and in fact the enquiry made by 


the Sub-Deputy Magistrate was made in 


pursuance of the powers given by those rules. 
Nothing, however, that has been said in the 
course of argument in this case has caused 
-metomodify my opinion expressed in the 
former cases, namely that the authorities 
that lay down that movableproperty in which 
the offender has only a fractional share is not 
liable to attachment by seizure or sale, are 
correct and should be followed in preference 
to the case of Shivalingappa Nijappa 
Tubchi v. Gurlingava (4) where the con- 
trary view was taken. It follows, therefore, 
thatthe Magistrate was wrong in rejecting 
the petition before him on thefnding arrived 
_at by the Sub-Deputy Magistrate. In these 
. circumstances, I am „of opinion that the 
Reference should be accepted and the order 
ofthe Magistrate rejecting the petition 
should be set aside. It follows that the 
attached property will .be released from 
attachment. This order disposes of the 
Reference. 

The learned Deputy Legal Remembran- 
cer has argued on the authority of the deci- 
sion of Pakenham Walsh, J., cited above that 
although attachment by seizure may. not in 
- the circumstances be legitimate, yet it does 
- not follow that the offender's interest in the 
_ property may not be attached in some other 
way asunder s. 386 (1) (a), Oriminal Pro- 
cedure Code. Hesuggeststhat it is within 
_the jurisdiction of the court under that 
. section to attach the offender’s share by a 


-prohibitory order or by appointment of a 

-3 (3) 138Ind Oas 548; 55 M 1041; (1932) M W N 457: 

Ind. Rul. (1932) Mad. 579; 33 Or. L J 622; 63 ML J 

142; (1932) Or. Cas. 566; A IR 1932 Mad. 538; 36 L 
402 ; 


` _“ (4) 94 Ind. Oas. 604; 49 B 906; 27 Bom. L R 1363; 
CAIR 1926 Bom, 103; 27 Or, Li 5.652. | | 
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Receiver and thereafter to put such share up 
to sale in accordance with a procedure 
analogous to that familiar in the execution 
of civil decrees. This matter is not before 
us, and we are not prepared to express any 
opinion upon it. {only desire tosay that as 
tarasI am concerned my decision that in 
the circumstances of this case attachment 
by seizure was not permissible, is not to be 
takeninany way as indicating that I hold 
that itis not possible under s. 386 (1) (a) to 
attach an undivided share of a movable 
property by some other method. 

Patterson, J. -I agree. 

N. Reference accepted. 
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ALLAHABAD HIGH COURT. 
Civil Revision No. 558 of 1931. 
l Apal 14, 1932. 
Boys AND NIAMATULLAH, Jd. 
Tus DISTRICT BOARD or 
FARRUKHABAD AND OTHERS —APPLICANTS 
VETSUS 4 
Syed IKHLAQUE HUSAIN— , 
PLAINTIFE—RESPONDENT. 

Civil Procedure Code (Act Y of 198), 3. 115 (9), 
O. XXXIX, r. 2—Kevision—‘Acting illegally in the 
exercise of jurisdiction — Error of law—Revision— 
‘Temporary injunction, granting of —Principles—Inter- 
ference in revision. 

Per Boys, J.—In considering s. 113, cl. ‘c), Civil 
Procedure Oode, the court should consider whether 
the court below having jurisdiction in the matter, 
did, in the exercise of its jurisdiction, . act illegally 
or with material irregularity. Any, illegality or 
material irregularity may be a basis for revising the 
order ofthe lower Uourt, and it is left entirely to 
the Revisional Court to determine whether there has 
been: such illegality or material irregularity.as will 
dispose it to interfere.. If a question of jurisdic- 
tion is involved, the court may act under cl.” (a) 
or (b). [p. 100, col. 2.} i i 

Per Niamatullah, J.—-1f the court was competent 
to determine a question of law and did. determine 
it, the High Court cannot interfere in revision mere- 
ly because it considers that decision to be erroneous 
in point of law, Yad Ram v. Sunder Singh (3) 
‘Raja Amir Hassan Khan v Sheo Bakhsh Singh (4), 
and other casesdiscuesed {p I0I,col. 2.] 

If a court grants or refuses to grant a temporary 
injunction on the ground of balance of convenience, 
it is not correct tosay that the discretion has been 
‘exercised otherwise than judicially only because the 
court of revision thinks that it would have passed. a 
different order in the circumstances of the case. -[p, 
102, col. 2.) 

-~ Per Boys, J.—The condition relating to thegrant 
of temporary injunctions are governed by-the Civil 
‘Proredure Code. They are not identical with those 
applicable to perpetual injunctions. [p. 100, col. 


“Civil Revision against the decree of the 
-District Judge, Farrukhabad, dated. the 
:2lst November,-1931, ae eee 


? 4 


wa 


t 
e% 


1933 


Mr. U. 5. Bajpai, Gorane Advocate, 
and Mr. G. S. Pathak, for the Applicants. 

Messrs. K. Verma, Mansur Alam und 
Krishna Murari Lal, for the Opposite Party. 

Boys, J.—This matter came before me 
first of all sitting alone, and I referred it 
to a Bench of two J udges, principally with 
the view to get a more binding interpre- 
tation, than would be the case “when Ï sit 
alone, of cl, (c) of.s, 115 of the. Code o Civil 
Procedure. . e 

It is‘a ‘defendant's application in revi- 
sion arising out of a-suit by a plaintiff (a) 
for a declaration that the plaintiff was 
Secretary of the District Board, and (b) 
‘for an injunction restraining the Board from 
interfering with the exercise by him of 
the duties of Secretary. 

The plaintiff eventually withdrew his 
prayer for. a declaration on an objection 
being taken that he had given no notice 
to the Secretary of State. The Munsif 
refused to grant a temporary injunction for 
which the plaintiff also asked. On appeal 
to the District Judge, that court eventually 
gave the plaintiff a Lem porary injunction, 
and hence the defendant's present appli- 
cation in revision. The grounds are vwo- 
fold: first, that no appeal lay to the Dis- 
trict Judge; secondly, that no temporary 
injunction should be given except in ac- 
cordance with certain principles which 
were in effect stated to be capable of des- 
cription as the principles applying to the 
grant of a perpetual injunction. 

A third ground was pressed, largely no 
doubt in consequence of a suggestion made 
from the Bench, that there were- some 
grounds for thinking that the learned 
Judge had not approached the case exer- 
cising a judicial discretion. 

As to the first ground that no appeal 
lies, the plaintiff's “Counsel in support of 
his right to file an appeal to the District 
Judge relies upon O. XXXIX, r. 2, O. XLII, 
r. 1, sub-r. ír), and Lachhmi Narain v. 
Ram Charan Das (1). I am™satisfied that 
an appeal did lie. 

As to the second mre ihird points, a 
preliminary objection was of course raised 
thai no revision lies. I say “of course rais- 
ed” -because itis: raised in perhaps three 
out of four of the cases before this court on 
the Revisional Side, and it was agreed 
before me by Counsel on both sides; and 
has been: agreed in numerous other cases 
before me, that it is utterly impossible to 
reconcile the various rulings, even. by. ae 
court, onthe subject.. i 

(2) 20 Tnd, Qas, "653; 35 A 425; WAL 7613, : a ae 
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In considering the scope of s. 115, 1 think 
it is important to appreciate the meaning of 
the word .“ jurisdiction ”- for it is very fre- 
quently used as if it and the word “power” 
I had occasion in an- 
other place to make a careful study of the 
scope of these words “jurisdiction” and 

“power” and of the related phrases “court 
of competent jurisdiction’, “ court compe- 
tent totry’and“not empow ered by law”, and 
I came to the conclusion, and I have not 
since seen any reason to ‘depart from that 
conclusion, that the characteristics of ju- 
visdiction are merely :— 

(a) power to deal with offences or matters 
of the class in question; 

(b) power to deal with persons of the 
class in question. 

In some cases ıt has been suggested 
that the question of venue is also a “deter- 
mining factor of jurisdiction, but that is 
not now the better opinion. The word 

“jurisdiction” has, therefore, in legal par- 
lance a special signification though it is 
frequently used in judgments: as if it con- 
noted Lhe same as “power”, Frequently the 
word “ “Jurisdiction ” is merely used loosely 
for “power” and the decision would be the 
same, if the word “power” were substituted. 
In orhe: cases where a court has found 
that a defect was so serious as to be nor- 
nally: incapable of remedy, it has been 
led to speak of the matter as if it was one 
of “jurisdiction”. I may give a simple il- 
lustration of the distinction. A court may 
have power to hearan appealin a particular 
matter, and it may have power over the parti- 


-cular persons concerned, it has then juris- 


-diction to hear the appeal, but if it pro- 
ceeds to allow the appeal without giving 
notice to’ the other side, it has here exer- 
cised a power not vested-in it. 

The first two -cls. (a) and (b) of s. 115 
have, so far-ys I am aware, seldom given 
rise to any difficulty, even where the 
distinction between “ jurisdiction” - and 
“power” has not been noted. It is the in- 
terpretation by the courts of cl. (e) in an 
effort to restrict the scope of this clause 


“which has given rise to difficulty. I have 


-been referred by the opposite party here 
to a decision of their Lordships of the 
Privy Council in Balakrishna Udayar v. 
-Vasudeva Aiyar (2) where-at-page 7994 
they say that the point taken exception to 

(2) 40 Ind. Cas. 650; 40 M 793; 15 ALJ 645,;2P L 


W 101; 33 M.L J- 69; 260 LJ 143; 19 Bom. L È 
715; +(1917) M-W -N 628; 6 L W 501; 22 0 W N50; u 


` Bur. L T 48; 44 I A 261 (P Q). 
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must be one “involving jurisdiction ”. 
Again, two Judges of this court..in. Y ad 
Ram vV. Sundar Singh (3) have used 
phraseology to the effect that -the 
irregularity must occur “in the matter 
of jurisdiction”, “in relation to the question 
of jurisdiction”. 1 trust that I am not 
failing in the respect that is due to these 
pronouncements when I point out that none 
of these phrases occur in s. 110. They are 
paraphrases | ‘of the words in the section. 
But at the same time I am manifestly 
bound to give ‘effect to phrases used by 
their Lordships of the Privy Council, to 
the best of my ability. 

I confess that I am unable to under- 
stand, and, therefore, I em unable to 
apply, the distinction between a court 
assuming jurisdiction not vested in it [sub- 
él. (a)) or failing to exercise jurisdiction 
vested in it [sub- “cl. (b)] and on the other 
hand'a court committing an illegality or 
irregularity ` “involving” “jurisdiction. 

A court must eit ‘her have jurisdiction or 
not have it. If any of the elements of 
jurisdiction are missing, it has no juris- 
diction. Iam unable to appreciate how 


an irregularity can involve or affect 
jurisdiction or relate {to jurisdiction 
‘without destroying that jurisdiction; 


‘it cannot destroy, so to speak, a percentage 
of the jurisdiction and not destroy it 
wholly. Nor is Counsel for the respondent 
able to suggest any such case. He has 
suggested that if a court is hearing a case 
under O. XLI, r. 11, which.it has jurisdic 
tion to hear, and considering the appeal 
to be a good one, instead of merely admitt- 
ing and issuing a notice, decrees the ap- 
peal without issuing a notice, decrees the 
‘appeal without hearing. the other side, it 
‘has committed a material irregularity in- 
volving its jurisdiction, I cannot accept 
this as a true proposition. The court had 
full and complete jurisdiction and was 
exercising it, but in the exercise of its 
jurisdiction it was having recourse to a 
“power” which it was not granted by 
statute. Its jurisdiction was “involved”. 
It was merely exercising its jurisdiction 
and was committing a material irregular- 
ity while exercising that jurisdiction. The 
case would come within S. ]15, cl. (c) not 
because the, irregularity ‘ “involved” juris- 
diction ‘but because it was‘a very material 
irregularity, though no complaint could be 
made as regards jurisdiction. I would, 
therefore, hold that in considering cl. (c) 


o$ 74 Ind. Ons. 178; 45, A 425; 21 A LJ 313; ALR 
19 $ Al. 392 (FB) i 
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all that the Legislature requires is, that 


the court should consider- whether - ‘the 
court below having jurisdiction in the 


-matter, did in the exercise of its jurisdic- 


tion act illegally or with -material irregu- 
larity. Any illegality or material“ ir- 
regularity may be a basis for revising the 
Court, and it is léft 
entirely tothe Revision Court to ‘determine 
whether there has been such, illegality "Or 
material irregularity as will dispose~it to 
interfere. If a question of jurisdiction 18 
oo the court may act ‘under cl. . (a) 
or (b 

I have now to apply these Gaga: 
tions to the present case. The second 


-point-as I have set out above urged on 


behalf of the applicant -here is that ‘the 
lower Appellate Court did not decide 
the question whether a temporary injunc- 
tion, should be granted on the basis- of 
certain principles” alleged to-be applica- 
ble io the-grant of temporary injunctions, 
and when Counsel wes asked w hat- those 
principles are, he was forced to admit that 
the only principles which he could suggest 
were those which were applicable to per- 
I am of opinion that 
there is no force in this contention. Order 
XXXIX provides for thé granting of tem- 
porary injunctions, and r. 2, sub-r. (2) ‘is 
particularly applicable. “The court may 


-by order grant such injunction, on such 


terms as to the duration of the injunction, 
keeping an account, giving security; or 
otherwise, as the court thinks fit”. Now 
Chap. IX of the Specific Relief Act deals. 
with injunctions generally:-- - As regards 
temporary: injunctions, s. 53 expressly- pro- 
-vides that they. are regulated by the-Code 
of Civil Procedure. Chapter X lays dowh 
a number of conditions involving the grant 
of perpetual injunctions.- It: wovld “be 
strange indeed if the Legislature - deliber- 
ately. distinguished between temporary and 
perpetual injunctions in the Specific Relief 
Act, and yet it intended the very condi- 
tions which it applied to perpetual injunc- 
tions to be applied to temporary injunctions, 
In this contention therefore of the appli- 


-cant here,:I think there is no force. 


The last point- to which it is necessary 
to refer is.the contention that the learned 
Judge did not apply a judicial discretion 
to the determination of the matter before 
him. The judgment does bear indic :t'ons 
of haste and that the learned Judg: did 
not deal with the matter quite so carelully 
asis his habit. But taking the judg nent 
as a whole, Iam not prepared to go -co far 
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as to hold that he did not really exercise 
a judicial discretion. The appearances on 
the face of the judgment, which lent some 


support to the contention may be only due - 


to haste. In any event this does not call 
for amore careful examination, in view of 
the fact that the plaintiff has actually been 
reinstated to his position as Secretary of 
the District Board, Thisis apparently due 
to the fact that a new Board has been elect- 
ed, 

Mr. Gopal Sarup Pathak, who says that 
he appears both on behalf of Chhotay Lal, 
the rival quondam secretary, and also on 
behalf of 'the District Board, says, that he 
was instructed by: Chhotay Lal to pursue 
thie revision, but he has no instructions ‘at 
all, one way or other, from the District 
Board. Mr. Krishna Murari Lal says that 
he has heard definitely from his client, 
the plaintiff, that he has been reinstated in 
his position. If this is so, it would appear 
that the only reasonable course would have 
been for the plaintiff to withdraw his suit, 
in which case, the present application’ 
would have automatically been struck off: 
It may not be that the plaintiff and the 
new District Board have actually brought 
themselves into contempt, but they have 
apparently approached doing so in allowing 
this litigation to proceed upon a false basis 
to the waste of public time and money. I 
would, therefore, dismiss this application, 
but I would make the parties to psy their 
own costs throughout. 

Niamatullah, J.—Ths facts which have 
given rise to th’s revision are statedin the 
judgment of my learned colleague and -do 
not require to be supplemented for tne 
purpose of my separate note onthe question 
of law which emerges from them. 

It is not disputed that the learned District 
Judge had jurisdiction to pass the order 
which he did. He cannot, therefore, be 
considered to have exercised a jurisdic- 
tion not vested in him by law. Itis lke- 
wise admitted that he did not fail to 
exercise any jurisdiction vested in him. 
Section: 115 (a) and (b) have, therefore, no’ 
application. Hisorder granting a tempo- 
rary injunction in appeal can be interfered. 
with in revision only if s. 115 (c) is appli- 
cable. eas a wW 

The scope of's. 115 (c), Civil Procedure 
Code, has been thé’ subject of: consideration: 
in numerous cases, and thé difficulty which! 
exists in construing that part fof the-section 
is greatly accentuated by numerous judicial 
dicta which have- gathered around it. We 
are not, however, at! -liberty to disregard 
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those dicta, some of which occur inthe judg 
ment of their Lordships of the Privy Council 
and Full Bench decisions of this court. The 
difficulty is, to my mind, minimised if 
judicial pronouncements are construed with 
reference to the facts of the particular cases 
in which they occur and not as if they are 
part of statutory provisions. T 
Section 115 (e) empowers the High’ Court 
to interfere with an order passed by a 
Subordinate Court having jurisdiction to 
pass it, if it “acted inthe exercise of its juris- 
diction illegally or with material irregu- 
larity.” These words were interpreted as 
far back as 1883 by their Lordships of the 
Privy Council in Raja Amir Hasan Khanv. 
Sheo Bakhsh Singh (4) as implying, that a 
mere error of law in deciding a case cannot 
be said to be an illegal or irregular exercise 
of jurisdiction. Referring to the order 
passed by the Subordinate Court in that 
case, their Lordships observed: 
“that they had perfect. jurisdiction to decide the 


question which was before. them and: they did. 
decide it Whether they decided it rightly or 


wrongly, they had jurisdiction to decide the..case.; 


and even ifthey | decided wrongly, they did not 
exercise their jurisdiction illegally or with material. 
irregularity.” l ; 

In alater case, Balkrishna Udayar v. 
Vasudeva Ayar (2) their Lordships. again 
emphasised the view in the following words s 

“It will be observed that the section applies to 
jurisdiction alone, the ir:egular exercise of it or 
the illegal assumption of it. The secticnis not 
directed against conclusions of law or fact in which 
the question of jurisdiction is not involved.” 

These cases afford instances in which 
thoughan error of law was committed in 
deciding a case, jurisdiction couldnot be 
considered to have been exercised illegally 
or with material irregularity. It has béen 
held in numerous cases decided by 
the High Courts that even where a question . 
of limitation or res judicata has been errone- 
ously decided, the High Court has no power 
to interfere in revision under s.115(c). The 
observations o: their Lordships of thé Privy 
Council in the two cases cited, above were 
differently interpreted by different High 
Courts. We are bound to accept the view 
laid down by the Full Bench of this, Court. 


I may refer to Yad Ram v. Stindar Singh (3) 


in which it was laid down that if the court 
was competent to determine a question of 
law and did determine it, the High Court 
cannot interfere in revision merely because 
it considers that decision to be erroneous in: 
point of law. | ` a 
Applying the rule ‘deducible from the, 
(H) ILI A237 at’ pe 239; 11 06; 4 Sar, 559 
PO. i n 29 


` 
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cases mentioned above to the facts: of the 
“case before us, we have to accept that an 
“appeal lay to the District Judge fom the 
order of the trial Court refusing to grant a 
temporary ‘injunction, that the learned 
‘District Judge had jurisdiction, to hear the 
appeal-and to decide it and that ifhe decid- 
ed’the case before’ him wrongly, he cannot 
be considered to have acted in the exercise 
of his jurisdiction illegally or with material 
irregularity. The learned Munsif expressed 
an opinion on; the, merits of the case on 
more than one important point in deciding 
the question whether a temporary injunction 
should ‘be granted.’ The “learned “District 
Judge, onthe other hand, expressed himself 
as follows :— ; 


- “Further he (the Munsif) discussed the question 
whether under law the condition of probation was 
legal or not. lamnot going to’ discuss whether 
the condition of. probation was legal or otherwise. 
The case is yet.pending and in my opinion the case 
is ‘to be decided after recording some evidence. 
Some oral and perhaps documentary ‘evidence 
must be produced in support of what happened on 
the 26th July 1931. That questionis an important 
one inthis case. Even if the condition of probation 
was legal,it isto be seen whether the proceeding 
of non-confirmation by the Beard on the 26th July 
393l was legally conducted.’ Therefore, at’ this 
stage, I refrain from expressing any opinion as to 
the question of law, because is would influence the 
learned Munsif in his decision of the case ” 


. In other words, the learned District J udge 
tefused to pre-judge the merits of the case 
and proceeded to decide the case on. a 
different ground, which he enunciated in 
the following words :— 


“In my opinion, in cases of interim injunction we 
should see whether the plaintiff hasa rightor not 
and if- he has got a right, status quo should be 
` maintained Ido not agree that the plaintiff would 

notincurany irreparable loss, He wasa practising 


Vakil Now his practice, whatever it was, 18 totally 


gone; and if he starts practice again, it will take a 
long time to gain the same practice as he had before 
sssr seve es. DO if he has a right, he would ba entitled 
in his case to an iajunction, and, therefore tha in- 
terim injunction should be granted "4 

Thereis an apparent inconsistency in 
the judgment of the learned District J udge 
inso far that he noted as one of the ques- 
tions for decision whether’ the plaintiff had 
aright or not, but based his decision. on his 
view that, unless a temporary injunction 
were granted, the pla‘ntiff would suffer an 
irreparable injury, without expressing, any 
opinion as regards the plaintiff's rights. 
Reading his judgment asa whole, includine 
the earlier part of it quoted above, he seems 
to have been of opinion that the case should 
be decided on a’ consideration of the balance 
of convenience and thatthe merits of the 
case should not be pre-judged. If this was 
his view, I do not think | any 
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learned District Judge. 
He might not have happily expressed him- 
self; but there can be no doubt that he - 
deliberately refrained from expressing any 
opinion on the question. whether the plaint- 
iff had the right which he claimed in the 
suit, ` at. a $ 
In granting or refusing to grant a tempo- 
rary injunction a court has wide discretion 
under O. XXXIX, r. 2, Civil Procedure 
Code. The exercise of that discretion 
should bein a judicial manner, depending 
uponthe circumstances of each case: No 
“hard ‘and fast rule can be laid down for 
the guidance ofthe courts as regards the 
exercise of such discretion. If a court grants 
or refuses to grant a temporary injunction 
onthe ground of balance of convenience, 
itis not correct to say that the discretion has 
been exercised otherwise than judicially 
only because the court of revision thinks 
that it would have passed a different order 
in the circumstances of the case. 

Forthe reasons stated above, I agree 


attributed tothe 


with my learned colleague in dismissing the 


revision, 
c By the court :—The application is dis- 


missed. The parties wil] bear their own 
costs throughout. 
N.-A. 


Appeal dismissed. 


= <= 


_ MADRAS HIGHCOURT. 
Criminal Revision Case No. 442 of 1932 
7 and 
(Criminal Revision Petition No. 411 
of 1932.) 
i August 26, 1932. 
i BARDSWELL, J. i 
ERRANKI VENKATASUBBA RA 
‘ —ACcCUSED—PETIYIONER 
VETSUS 
EMPEROR— Opposirs PARTY. 
` Criminal Procedure Code (Act V of 1898), s. 197— 
Penal Code (Act XLV of 1869), s. 41i—Karnam 
acting as Village Magistrate— Dishonest receiving of 
stolen property —Sanction to prosecute, if necessary. 
ere the karnam of a village, also acting as 
Village Magistrate, is charged under s. 411, Penal 
Uode, with having dishonestly received stolen prop- 
erly, sanction under s. 147, Criminal Procedure Cede, 
is not required for his prosecution The mere fact 
that he was acting as Village Magistrate at the 
time when he isalleged to have committed the 
offence, will not give him the benefit of the section. 


Criminal Revision Petition against an 
order of the Stationary Second Class Magis- 
trate, Kovvur, dated the 2nd May 1932. | 

_Mr. P. Satyanarayana Rao, for the Peti- 
tioner. i 


_ The Public Prose cutor,\for the Crown. 


_. Order.—The Slationary Sub-Magistrate, 


1933. 


Kovvur, has held that s. 197, Criminal Proce- 
dure Code does not apply to the case of the 
petitioner (accused No. 3) as he was the 


N -HIRA SINGH 1, OHANDAN SINGH, 


karnam. His order cannot be supported on: 


this ground, as though the petitioner was the 
karnam, he was also acting as the Village 


Magistrate at the time when he is alleged-to 


have committed the offence. Whatthen has 
to be seenis whether the offence imputed to 
him by the prosecution can be.in any way at- 
tributed to or connected with his office as 
Village Magistrate. It is-not necessary in 
this particular caseto put the matter more 
meticulously or. to balance carefully the 
various-rulings which have been called to 
my notice on the rather vexed subject of how 
and when s. 197, applies, as it is clear to me 
that the offence is not one for a prosecution 


for which a sanction is required under that - 


section. Heischarged by the Police with 
having dishonestly received . or retained 
stolen property under s. 411, Indian Penal 
Code. That offence cannot betaken even as 
the perversion of an act that he could do in 
his ot cial capacity, and the mere fact that 
he was acting as Village Magistrate at the 
time when he is alleged to have committed 
if will not give him the benefit of the section. 
Tdonot see hows.2, Regulation XI of 
1816, to which I have been referred, has any 
bearing on the point. 

It is true that, according to the charge- 
sheet, accused No. 5 hes said that he gave 
stolen property to the petilione: beceuse the 
petitioner had threatened to report against 
him. Itis not clear however whether this 
statement by accused No. 5, which appears to 
have been made to ihe Police, is one that is 
admissible under s. 27, Evidence Aci, or 
whether there is any evidence that would 
justify a charge ofan offence unders. 161, 
Indian Penal Code. Andany way heis not 
charged with the offence of taking a bribe. 
Even now were he charged by the Police with 
having received a bribe itis a question 
whether his retention ofthe bribe, when the 
bribe consisted ofstolen property, cannot be 
said to be an act done purporting to be done 
in hisod cial capacity. I need not however 
deal with this point now. As things stand I 
must hold that the petitioner is not accused 
of any offence for which a sanction unders. 
197 is necessary. Ofcourse, ifit is made to 
appear in the course of the hearing that the 


petitioner has committed an offence .to which ° 


s. 197 applies, and no distinct and inde- 

pendent offence, then he 

benefit of that section. 

missed. 2 
'N, KA, 


The petition is dis- 


Petition dismissed. - 


-E 


must have the’ 


- 
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ALLAHABAD HIGH COURT. x a 
Miscellaneous Case No. 739 of 1931, 
May 6, 1932. ; 
MUKERJI AND BENNET, JJ. 
HIRA SINGH AND anotHER—PLAINTIFFS 
: — APPELLANTS 
__ versus : 
CHANDAN SINGH AND OTHERS 
— DEFENDANTS— RESPONDENTS. 7 

Agra Tenancy Act (III of 1926), 3. 121—Suit by 
alleged tenants to declare their ownership of, weli— 
Denial of tenancy by defendants~ Whether civil Court 
has jurisdiction to entertain suit. 

‘Where certain persons alleging themselves to be 
tenants of a certain plot instituted acivil suit for ` 
declaring them to be owners ofa pucca weli in the. 
plot, and the defendants denied that the plaintiffs 
were tenants and contended that the. well had been 
made by them: ; 

Héld, that the suit was governed bys.12!, Agra 
Tenancy Act, and that it really amounted to one for 
declaration of the plaintiffs’ rights as tenants, and 
hence the revenue Court alone had jurisdiction to 
entertain the suit. < 


Reference submitted by the District Judge 
of Aligarh as per bis Letter No, 1267-[, 
dated the 27th October, 1931. 

Mr. Krishna Murari Lal, for the Appli- 
cants. : a Spn i . 
Mr. M.-L. Chaturvedi, for the Opposite | 
Parties. Í 

Judgment.—This is a reference by a” 
learned Munsif -under s. 267 of the Agra” 
Tenancy Act, Act III of 1926, enquiring for a 
direction of this court as to whether the 
Munsif hes jurisdiction to entertain the suit 
in question. Learned Counsel for defend- | 
ants drew attention tothe fact that one of 
the three defendants had died and he desir- 
edthatthe case should be adjourned for 
proceedings of abatement or substitution 
of names tobe taken by the Munsif. But 
we consider that we must first decide the- 
question as to whether the Munsif has 
jurisdiction to entertain the suit. The ` 
plaint asked for a declaration that the 
plaintiffs were qwners of a pucka well in plot 
No. 326 of a certain village and that de- 
fendants had no connection withthat well. 
The plaintiffs set forth in their plaint that 
they were the tenants of No. 326. The 
written statement denied that the plaintiffs 
were tenants of thet number-and alleged 
that the well had been made bythe defend- 
ants. The plaint admitted that the defend- 
‘the zemindars of the land in 
question. We consider that the caseis gov- 
erned by the provisions of s. 12] of the 
Agra Tenancy Act and that the suit amounts 
to a suit for a declaration ofthe right of the ' 
plaintiffs es tenants.’ Such a’suit will cover 


i the question of the ownership of the well. 
which is situated inthe No, 326 claimed by 
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the plaintiffs as their tenancy. _ The plaint- 
iffs have omitted toask for a relief, in regard 
to No. 326 merely with the object of making 
their plaint.resemble a plaint in. which the 
civil Court will have jurisdiction. Chapter 
VILof the Agra Tenancy Act deals with the 
question of improvements and all questions 
in regard toimprovements, are cognizable 
by. the Revenue Court. The fourth schedule 
group (d) provides that applications under 
Chap. VIl in regard to improvements are 
triable by Assistant Collectors in charge of 
Sub-Divisions. Under these circumstances 
.we consider thatthe Revenue Court alone 
has jurisdiction, and we return this refer- 
ence ‘to the learned Munsif who should 
return the plaint to the plaintiffs for filing 
inthe proper court. The plaintiffs will pay 
the costs ofthis reference and the costs of 
the court below, 

N.-A, l Reference returned. 


me 
= ka =t 


- MADRAS HIGH COURT. 
City, Civil, Court Appeal No. 53 of 1929, 
E August 19, 1932. , 
MADHAVAN Nair, J. 


+ 


' P 3 ` 
CHITTI BABU MUDALIAR— PLAINTIFF — 
APPELLANT 
versus \ 
A. VENKATASUBBU MUDALIAR AND 
ANOTHER—DEFENDANTS—-RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 9—Suit 
for mere honours, whether. lies —Non-existence of 
obligations —Office, Incidents of, 
To constitute an office it is 
some duties attached toit which the ` office holder 
will be under a legal obligation to perform, the non- 
performance of which will’ be visited with penal- 


` 


ain ‘ 


t1es. 

Where a suit isa claim for-mere honours it will 
not lie and though it may be described: as a suit 
for,a declaration of the plaintiff's rizht to conduct an 
utsavam, when he is under no obligation to perform 


any particular function, it cannot be said that he has. 


any rights which can be enforced against the temple, 
under s. ¥,, Civil’ Procedure Code 


Messrs. K. Krishnaswamy. Ayyangar end, 


V.S: Kangachari, forthe Appellant. . 
Mr. V. Ganapathi, for the Respondents. 


Judgment.—The plaintiff is the appel- - 


lant. This isan appeal against the decree 
passed by the learned City Civil Court 
Judge in O. 8. No. 167 of 1929 dismissing 


the plaintiff's suit on the ground that. a. 


suit of the nature brought by him ıs 
not maintainable unders. 9, Civil. Procedure 
Code, The plaintiffs suit was for a declara- 
tion that the right to conduct Aroodra 
Utsavain at the Sree Kapaleeswarar temple 


aad as 


H 
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‘been made, what 


essential to have. 


at Mylapore is vested: in his family and. 


s 
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that-he being. the senior member: of -it is .. 
solely entitled to conduct the said Utsavam 
as Ubayakar or Kattalaidar. This is stated | 
in. para. 3 of the plaint. . In para. 5 it is 
stated that the trustees. of the temple, the 
defendants, denied the right of .the -plaint-: 
iffs and of the members: of his family and: 
denied. to them the. rights. andi: honours: 
appertaining to-the.. Uitsavam and the 
conduct thereof. It was conceded. before. 
the learned City Civil Court Judge that in ° 
sofar as the suit-was one for mere “honours; . 
it does not lie. This concession. having; 
is now argued before; 
me. is that the plaintiff is entitled to get 
a declaration of his right to conduct the 
Utsavam and that the lower Court. -was 
wrong in having held that such a. suit wilk. 
not lie. If more concessions than what I have. 
just.referred to had not been made before the 
lower Court, it may probably. be said with - 
some force that the plaintiffs right is not 


: barred by s. 9, Civil Procedure Code, though.’ 


the nature of the right disclosed by the 
learned Counsel - no evidence having been 


| taken in the case - is, I-must say, somewhat 


novel. 

It is said that the fund for conducting 
the Utsavam is under the control of the 
trustees as the result of an. endowment 


' created by an ancestor of the plaintiff, 


that what the plaintiff is entitled to do is 
either to conduct the Utsavam after getting 
the. interest of the fund from the trustees 
or by asking the trustees to conduct it 
under his own supervision. It is also said. 
that he need not be present when: the. 
Utsavam ceremony is being held but he 
may send a substituie to supervise it., 
Assuming that a. suit of the nature herein 
describéd will lie under s. 9, Civil Pro- 
cedure Code, the various concessions made. 
by the Counsel which I shall refer to 
presently make it impossible to hold that 
s.9 will not be a bar to the suit. The: 
plaintiff conceded that he does not claim. 
any right of property in the temple or 
any office. The learned City: Civil Judge,, 
inthe course of the case, asked the plaintiff's... 
Counsel : ? 
“whether his client was bound to go to the.. 


temple in connection with the annual Aroodra festival 
and perform the ceremony.” i 


He frankly said that his client was not 
so bound. The learned City Civil Judge - 
also says that, he was also good. enough to 
concede that.the temple could not compel 
him by action or otherwise to:come- on. 
the Aroodra festival day to perform the-; 
festival.‘or: to :do any function or even take 


* 1933: ; 
any parb of it. All:that’He claims ig that 
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should he happen to go, the temple’ ‘authori. 


ties - 
“are compellable’ to: ‘sit. into his hands votive offér: 


ings-and: that when: he has: presented-the offerings, 


' they must again. confer upon him 
_ honours.” 


the usual 


This would -show as the learned cage 
remarks “that’ there is no mutuality Of. 


obligations.” Acdéording- to the decisions 
no doubt a person may have a right to 
institute a suit for a declaration that, he 
‘is entitled to perform the duties of an 
office, 
instance, asin Thirwnalai Alwar Ayyangar 
v. Srinwasaehariar (i). But that is not 
the case which is presented before the court 
by the plaintiff having regard to the various 
concessions made byhisCounsel. To constitute 
an. Office think it will be essential to have 
some duties attachedto it which the office- 
holder will be under a legal obligation to 
perform, the non-performance of which 
will be visited with penalties; but that is 
not the case with respect to the claim 
made by the plaintiff. As already observed 
mobody can compel him to perform the 
Utsavam or even to be present at the 
place. Shortly. stated what the plaintiff 
says is, if he happens to go to the temple 
at the time of the ceremony the usual 
honours must be conferred upon him. As 
thé learned City Civil Judge remarks there 
is evidently no mutuality about the obliga- 
tions. The nature of the plaintiff's claim 
has been considerably modified as a result 
of the concessions made by him in reply 
to questions put by the court. In so, far 
as the suit is a claim for mere honours it will 
not lie and though it may be described 
as a suit for a ‘declaration of the plaintiff's 
right to conduct an Utsavam, having regard 
bo. the fact that he is under no ‘obligation 
to perform any particular function, it 
cannot be said that he has any rights 
which can be enforced against the temple. 
This being the true nature of the claim 
set out in the plaint, I agree with the 


learned’ City Civil Judge that the plaint- . 


ifs ‘suit is not maintainable. I would, 
therefore, dismiss this appeal with costs. 
N. K.-A. Appeal, dismissed: 


(1) 36° Ind. Cas. a SIML J 7a8 £L W 562; 
cae W N 327, ME, 


to conduct a Mandahappady, for ` 
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ALLAHABAD'HIGH- COURT: 
First ‘Civil Appeal No: 588'of 1827, 
Aprils, 1931, < 
MUKERJZ AND Benner, JJ. 
DIN DAYAL AND ANOTHER— 
DEFENDANTS — APPELLANTS 
VETSUB 
TARAK NATH- ANB aNoTHER'— 
“PLAINTIFFS - RESPONDENTS. | 
Co-sharers -Cc-shdrer in possession of: excess land 


—Liability: for profits—Calculation: of profsits— | rahe 
. ciples—Criterion asto whether cvotsharer 


holas ug 
tenant or as khudkasht. 
The criterion for determining whether lard *n‘ regi 


pect of which a co‘sharer is recorded asa tenant should! 


be regarded as held by him as tenavt or as khudkueht. 
_ is whether; he acquired. the particular holding beforé 


he became co-sharer or after. In the caséof ihobb 
holdings which he acquired. efore | he became co- 
sharer He should’ be considered as'tenant and‘in the 
tase of thosé holdings which he acquired after hé 
became co-sharer he must be recorded as owner in 
possession of khudkasht, [p. 106, col>2; p 107;col. 1.] 


First Civil Appeal from the decision of the 


Assistant Collector, First Class, Mirza= 
pore; dated the 22nd or August, 1927. 4 
Dr. K. N. Katju and Messrs: P. Li 


Banerji, A. Sanyal, S. K. Dar; Shiva Prasad’ 
Sinha, A. P. Bagcht, and Ram Anugrah 
Narain Singh, for the Appellants. 
Dr.M. L. Agarwala, for the Respondents.’ 
Judgment.—The first appeal- was 
brought by iwo defendants Din Dayal and 


Debr Dayal who were brothers torming a 


joint Hindu family and Debi Dayal died, so 
the case wes continued by Din’ Dayal alone 


es sole representative of this joint family.- 


Theappealis against a décree of an Assis- 
tant Collector Fir st Class of Mirzapur district: 
which has been passed against the appellants’ 
for excess profits ag a co-sharer in favour of: 
plaintiffs ec-sharers. 


The decretal amount . 


heldto be due from the defendants-appel- - 


` lænts for the Fasli years 1330 to 1332 was 


Rs. 3,077 10 annas 2 pies, that is 
roughly ‘about Rs. 1,0C0’ per annum. 
It- is in evidence that this village has’ 


practically no cash rents prevailing and 1ents 
are calculated at one-quarter-of the gross 
produce of the land. The plaintiffs are not 


- in possession of any cultivated’ area and: 


rare 


cnly collected small amounts.of rent amount- 


ing to about Rs. 200 per annum. Thesharé- 


` 


of the plaintiffs: in 1330 F asli was: 
9 annas 8 pies and ‘in 133I and 
1332 8 .annas 4 pies. The ques- - 


tions which Have been argued’ before us are 


ihree'in number, firstly, whether'the rateat 


which the plaintiffs should: be found liable - 


for excess ‘profits should be taken to be the 


_ Same as the one-quarter gross ‘produce which - 
is the-rental for the great’ majority“ of occu=" 


166°. 


pancy and: non-oceupancy tetiants in this 
village ‘or whether it should be taken asthe 
lower court has taken ib on a calculation of 
the net income from the cultivation of this 
excess area, and secondly, whether this ques- 
tion is res judicata in view of a previous 


judgment ofthe Assistant Collector upheld . 


y this-court on appeal. There is also a 
further question as to whether certain areas 
cultivated by the defendants, - entered as 
non-occupancy tenure for over 12 years and 
occupancy tenure, ought to be considered as 
land held by the defendants as tenants or as 
land held by the defendants as khud- 
kasht. : | l 

We will first deal with the question of reg 
judicata. In the previotis suit before the 
Assistant Collector which is printed on pages 
63 to 67 of the paper ~book and which was 


Suit No.3 of 1919-1920 there was a case bet ` 


ween thé father of one of the plaintiffs and 
some others and the defendant Din Dayal 
and some others for recovery of profits. In 
this suit there was no direct issue as to the 
rate at which profits were to be assessed on 
the excess cultivation by defendants. There 
was an issue No. 2 whether the entries in the 


patwart papers are incorrect in respect of. 


the tenure etc., andjan issue No. 3 whether 
the plaintiffs are entitled to the relief sought 
and if so to what extent. No doubt the 
question did arise as to the calculation of 
the amount of profits on excess cultivation, 
butit did not arise until the patwari had 
given evidence and the defendants then 
made objections Lo that evidence as shown 
on page 65 under issue No.3. We do not 
consider that a question which is decided in 
this manner can be stated to have been 
definitely inissue in this Suit No. 3 of 1919- 
1920 and accordingly es there was no clear 
issue framed onthe point between the par- 
ties we do not consider that the finding can 
be held tobe res judicata. Accordingly we 
think that we should decide this matter on 
the evidence inthe present record. 

Now the principle on which excess khud- 
kashtis assessed is that a fair rate of rent 
should be placed on the excess cultivation 
and that defendants who have cultivated 
more than their share entitles them to culti- 
vate are liable for the amount of excess culti- 
vation at the fair rate of rent. Usually 
such arate of rent is calculated on the rent 
of non-occupancy tenants of similar land. 
In the present case there is no difficulty what- 
` ever in ascertaining what should be the fair 
rate of rent in view of the admitted fact 
stated by the. patwari that the. rate of the 


great majority of tenants in. this. village.is._ 
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a grain rental equivalent to one-quarter of `- 
the gross produce. er 
We consider therefore that this rate should 
be applied to the excess cultivation of the 
defendants as siror khudkasht. We donot 
see amy reason why the usual principle 
should be departed from in an attempt ta 
assess the value of the excess cultivation of 
the defendants. For one thing such calcu- 
lations are extremely difficult and the 
patwari has given no details of the items 
which ke has taken into his cost of produc- 

tion. He hasstated on page?7: 

“In the present statement, I have fixed the rate 
at expenses at 3maunds per bigha but on previous 
oceasions Ihad fixed this at 2 maunds per bigha. I 
have excluded the price of bhusa ete. from the profits. 
This 3 maunds per bigha includes all expenses up to 
even watching of créps and grass " l ` 

But when we turn to the statement of the 
patwart on pages 88 and 89, column T 


“which gives the deductions per bigha on 


account of other expenses, shows that the ` 
three maunds deduction only applies to 
Aghan paddy crop. Other crops are taken 
to have much lower rates for cost of produc- 
tion coming down to JO seers per bigha. If - 
the patwart was working out these rates 
from a cash equivalent, heought to have 
said so clearly and there is nothing in his 
evidence lo indicate exactly on what princi- | 
ple he mede his calculations. But epart 
from the difficulty of making any such calcu- 
lation we consider that the principle is 
wrong. Theresulis to which it would lead 
are peculiar. For one thing, inthe case of. 
Aghan paddy crop the patwart celculates 
the total produce at 7 meunds end the ex- 


, penses at 3 maunds, leaving 4 maunds per 


bigha for which be would hold the defenda- 
ants liable to the plaintiffs. But if this 
land had been let to tenants the tenants 
would only have paid ihe zamindars one- 
quarter of the gross produce, (hatis, one 
quarter of 7 maunds per bigha which amounts 
to 12 maunds per bigha, whereas azamindar 
should have to pay at the rate of 4 maunds 
per bigha, that is more than double the rent 
that a tenant would have to pay. We do 
not consider that æ zamindar should be 
penalised because he has taken excess land 
into his cultivation. 

The next point which remains is whether 
the defendants should be held to be -ten- 
ants in the land for which they are record- 
ed as tenants or whether they should be 
held to bein possession as khudkasht. We 
consider that the criterion is whether the 
defendants acquired any particular holding 
before they became co-sharers or'after. In 
the case of those holdings which the defend- 


1833 
ants adquired before -they became co- 
sharers we consider’ that the defendants 


are tenants. Inthe case of those holdings 
which the defendants ‘acquired after -they 


became co-sharers we consider that the: - 


defendants are holding as ownérs in posses- 
sion of khudkasht. This was the principle 
on which this court decided in the appeal 
inthe former stiit, ) | 

One further question has arisen and that 
is the amount expended by the plaintiff- 
respondents in printing which is about 
Rs. 900. The paper book has pages 21 to 
162 taken up entirely with statements 
printed atthe instance of the respondents 
out of a total of 165 pages. 
that there has been excess expenditure 
incurred as learned Counsel for the respon- 
dents did not allude to more than a few 
pages of this printed matter. We consider 
that it willbe fair to. tax only Rs. 250 of 
this expenditure for the purpose of costs. 

We allow this appeal and we set ‘aside 
the decree of the court of first instance and 
we remand this case to the court of first ins- 
tance for disposal in the light of the obser- 
vations which we have made. That is, the 
Assistant Collector will calculate the 
amount of excess profits for which all the 
defendants are liable at the rate which we 
have laid down, that is one quarter of the 
gross produce. The decree in favour ofthe 
plaintiffs will be based on excess calcula- 
tion atthsi rate. Costs here and hitherto 
will abide the result. 


N.A. Appeal allowed. 


_ .MADRAS HIGH COURT. 

Criminal Revision Case No..764 of 1931 

and > E 

criminal Revision Petition No. 695 of 1931. 
; February 19, 1932. 
PAKENHAM WALSH, J. 
S. SUBRAMANTA AYYAR—AccusEpD 
— PETITIONER | 
VETSUS 
EMPEROR-— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 117—Instigating- 
workers to lie on rails during strike, whether 
constitutes offence i f 

Instigating Railway workers, ia tbe event of a 
strike, to lis on the Railway line, amounts to’ an 
offence under s. 117, Penal Code. Whether the 
accused was urging an immediate strike. and 
instigating the workers to lie across the’ line 
or was merely instigating their doing so in 
case of a strike which he advised if retrenchment 
proposals weree carried cut, is immaterial for the 
purposes of s. 117. 


Criminal Revision from an order of: the_ 


I RANADST LAL Vi CHIRANII LAL. 


We consider: 
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Mr.K. Bhashyam Ayyangar for Mz. li, 
Viswanathan, for the Petitioner. 
The Publi¢ Prosetutor, for the Crowl, 
Order.—This being a revision, pelition 
I propose to say very little: The lower courts 
have both found thatthe uccused instigated 
Railway workersin the event ofa strike to 
lie on the Railway line. Thé accused's ver- 
sion was that he told them to le along thé 
line. Not only the prosecution evidence of 
persons knowing Hindustani who heard his 
speech and theshorthand notes made on the 
spot of the translation into tamil, show 
that he told his hearers to lie on the dine but 
the evidence of his own witnesses does not 
support his own version. 
However, it is not the businessof this 
court to discuss findings of fact for which 
there isevidencein revision. As regards 
the legal question, it is urged that the strike 
was only a contingent matter and, therefore, 
no offence was committed. The illustration 
108.117, Indian Penal Code, shows that an 
instigation to attack a procession which is 
going to be held is an offence under the 
section. It isimmaterial, therefore, whether 
the accused was, ss argued by the learned 
Public Prosecutor, urging an immediate 
strike and instigating the workers to lie 
scrosstheline or was merely instigating 
their doing soin case of a strike which he 
advised if the retrenchment proposals, which 
were temporarily held up, were carried out. 
The sentence which was reduced by the 
Appellate Court cannot be said to be exces- 
sive, The petition fails and is dismissed, 
N. K.A. Petition dismissed. 


ALLAHABAD HIGH COURT. 
Civil Revision No. 263 of 1931. 
June 13, 1932. 
SULAIMAN, C. J., AND BANERJI, J. 
KANAUJI LAL—APPLIOANT 
i VETSUS 
CHIRANJI LAL AND OTHERS—OPPOSITE 
É PARTIES. l 
Agra Tenancy Act (ILI of. 1926), ss. 242 (8), 258— 
Order setting aside dismissal of suit in Revenue Court 
—Appealability—Revisional jurisdiction of High 
Court— Civil ProcedureCode (Act V of 1908), s 119, - 
applicability of. Soe. ue 
Noappeal lies from an order setting aside a dis- 
missal for default ina suit for profits in a Revenue 
Court, nas s. £42 (3), Agra Tenancy Act, makes only 
such orders-as are mentioned in ss. 47 and 10% and 


_Q, ALIH, - Civil Procedure Qode, appealahle, 
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Section 115; Civil Procedutfe Code; does not apply to 
Revetiue Court cases at all. In such Gases, the revision- 
al jurisdiction of the High-Court is confined strictly 
Within the fonr corners of s. 253, Agra Tenaticy Aet. 


Jagdeo Singh v. Késho Prasad Singh (2), relied on. 


. Under 8.253, Agra Tenancy Act, the revisional’ 


jutisdiction of the’ High Court is confinéd to cases 
Where when a'suit‘or application has been’ decided, 


AN. appeal lies from that order to the District Judge’ 


and no appeal lies to the High Court. 


Civil ReVision against an order of the As- 
sistant Collector, Farrukahabad, dated the 
4th’ February 1931. 

Mr. Shiva Prasad Sinha, for the Appli- 
Gant: | 

Messrs: M. Ni Raina, Ram Nama 1 rasad 
and” Kanhaiya Lal, for tHe Opposite 
Parties, °` ; 


_dudgmeént.—This is ‘an application in- 


revision by the defendant from an order 
setting asidé a dismissal for’ default of 


appearance in a suit for profits in the’ 


Revenue Court. The Assistant Collector 


tightly ór wrongly came to’ the conclusion 
that theré'was sufticient cause for the non- 
appearance of the ‘plaintiff: and has there: 


fore ordered that the dismissal for default 
be set aside and the original suit be rstored 
to its number, It is quite clear that no 
appeal lies from an order setting aside’such a 
dismissal. Section 248 (3), Agra Tenancy Act; 
makes oily such orders as are mentioned in 
ss. 47, 104end O. XLIII, appealable. This 
isnot such an order. It follows therefore 
that although if a decree were passed ina 
suit, an appeal might heve laid to the 
District Judge, no appeal lies to him from 
the order in question. The language of 
s. 253, Agra Tenancy Act, which has replaced 
the provisions of s. 115,Civil Procedure Code, 
therefore precludes us from entertaining a 
revision, because no appeal lies to the 
District Judge from the order sought to be 
revised. The language of the section is in 
clear contrast with the language of s. 252 
where the Board may call for the record of 
any case which: has been decided by a 
Subordinate Revenue Court in which no 
appeal lies either to the District Judge or to 
the Board. 

The learned Advocate for the applicant 
relies strongly on the case of Krishna Saroop 
v. Raj Bahadur Singh (1), in which a 
revision under s. 115, Civil Procedure Code, 


was entertained by another Bench of this. 


Court. A preliminary objection does not 
appear to have been taken, and the question 
therefore was not expressly decided. It also 
appears' that the attention of the Bench was 


(1) 132 Ind. Cas. 431: A l- R:1931 All 452: UR 12:4. 


H? Rey; Inds Rul. All.-(1931) 527; (1931) 45-962; 
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not drawn to an earlier case of this court, 
namely, Jagdeo Singh v. Kesho Prasad Singh 
(2), where it was clearly held thats. 115 does 
not apply tc Revenue Court cases at all. 
Our jurisdiction in revision is confined 
strictly within the four corners of s. 253. In 
the circumstances, we do not think that that 
case is any binding authority upon us. The 
language of s.253 is quite clear. It cannot 
mean that in a suit in which, if a decree were 
passed ultimately, an appeal would lie to the 
District Judge, the High Court can interfere 
with every interlocutory order passed by the 
Subordinate Court. The jurisdiction is 
confined to cases where whén a suit or 
application has been decided, an appeal lieg 
from thet order to the District Judge and na 
appeal lies to the High Court. It is not 
necessary for us to express any opinion 


whether thé Board of Revenue can: entertain 


a revision under s. 252 by holding that a case. 
has been decidéd by a subordinate Revenue 
Court. The application is: accordingly 
dismissed. We direct that the parties 
should bear their own costs of this revision. 
Nes. Application dismissed. _ 
_ (2) 118 Ind. Cas. 227; A i R 1929 All. 735; 51 A 10205. 
Ind. Rul. (1931) All: 819; 13 R D'728, os 
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_ OUDHCHIEF COURT. |. 
First Civil Appeal No. 103 of 1931, 
October 19, 1932. 
_ Brsuesnwar NATH AND Surma, JJ. 
Musammat BIBI KULSOOM AND OTHERS 
— DrranDants—APPELLANTS 
VETSUS 
Musammat MARIAM AND OTHERS— 
PLAINTIFF3—RESPONDENTS. 

Muhammadan Law-~-Guardianship—Bequest in 
favour of hetr—Consent of mother on behalf of minor 
children—Whether binding. on minors—Mother, if 
legal guardian of minor chil-lren.. 

A: consent by a Muhamm rian mother on’ behalf of 
her miuor children to a b:quest in favour of ag 
heir, does not bindthe minors, edpecially when the 
provisions of tke will are detrimental to the interest 
of the minors 

Even assuming that such consent can be given by 
a guardian, the mother assuch is not the legal 
guardian of her minor children. J mambandi v. 
Mutsaddi ..(1) and Mohammad Ejaz Ilussain v, 
Mohammad-I fttkhar Husain (2', relied on. 

First Civil Appeal against an order of the 
Sub-Judge, Malihabad, dated the 20th July 
1931. 

Mr. Zahur Ahmad, for the Appellants. 

Mr. D. K. Seth, for the Respondents. 

Judgment.—This is a defendant’s appeal 
against the judgment and decree, dated 20th 
July 1931, of the learned Subordinate J udge:' 
of Malihabad, decreeing part of the plaint-. 
Wis claim, 
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Dilawar Ali, the predecessor-in-interest 
ofthe parties, left- him surviving three 
widows,four sons and two daughters. Musam- 
mat Mariam,- plaintiff, was his first wife. 
She ‘was childless. 
Khanam, plaintiff No. 2, was his third wife. 
Plaintiffs Nos. 3to5 are the sòns, and plaint- 
iffs Nos. 6 and:7,the daughters.of Dilawar 
Ali by Hasnaini Khanam. Defendant No. 1 
Bibi Kulsoom, was the second wife of Dila- 
war Ali, and defendant No. 2 was his son by 
the second wife. Defendant No. 3 is a’trans- 
feree from defendant No. 1. Dilawar Ali in 
his lifetime disposed of the bulk of his prop- 
erties’ by means of a deed of gift in favour, 
of his third wife, Hasnaini Khanem, and her 
sons, plaintiffs Nos.3t05 and a deed of 
„wakf in favour of defendants Nos. l and 2. 
The present suit was instituted . by the 
plaintiffs for partition of the rest of the prop- 
erties left by Dilawar Ali undisposed cf 
before his death. “The defendants resisted 
the suit on the basis of a will dated llth 
April 1929, alleged to have been executed_by 
-the deceased shortly before his death. The 
defendents' case was that lhe will had heen 
assented to by the heirs of Dilawer Ali after 
the latter's death. The defendants. also 
claimed to be reimbursed for certain expen- 
ses incurred by. them in performing the obse- 
quies of Dilawar Aliendin paying off 
certain liabilities of the deceased. 
The learned Subordinate Judge held the 
will proved. Healso held.that plaintiffs 
Nos. 1 and 2 had assented to the will after 
the death of Dilawar Ali, and were therefore 
bound by itto the extent of their shares in 
the property.. As regards plaintiffs Nos. 3 
to 7, who are all minors, he held that the 
will being tothe obvious detriment of the 
minors, tae consent of their mother Musam- 
mat Hasnaini Khanam. could not make the 
will binding on them. He also found that 
the defendants had spent some money on, the 
after-death. ceremonies, and in satisfying 
certain debts and liabilities of the deceas- 
ed. -In result he held that plaintiffs Nos.. 1 
and 2 were entitled to a. decree for their. legal 
share only in one item; of, the property ip 
guit which was.not covered by the will. The 
‘rest of their claim. was dismissed. As regards 
plaintiffs Nos. 3-to 7, it was held that.they 
were not, entitled to any sharein two mort- 
gage-deeds,, items: Nos. 3 and 4, para,.4 of 
the plaint, inasmuch as they had heen be- 
queathed-to non-heirs and did not exceed.a 
one-third portion ofthe property : left-by the 
deceased. . Plaintiffs Nos. 3 to-7, were, given 
p:decree “or, their legal share, amounting; to 
jl-atinas 2*2-5 ‘pies, in the remaining prop- 
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Musammat Hasnaini. 


“to the plaintiffs’ 
` Plaintifis Nos:3'to 7 were awarded two-thirds 
_of their costs against the defendants. 


_mother. 


- that 
“tary guardian of her minor children, and 
-continued :) - Next it 
“the proceedings relating to the appointment 
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erties, namely,items Nos. 1, 2 and 5, para. 4 
of the plaint, after making necessary deduc- 


` tion for the funeral expenses and for debts 
-ofthe deceased. -As regards costs, it was 


ordered that plaintiffs Nos. 1 and 2 should 
bear their own costs and should pay to the 
defendants the latter's costs in proportion 
share inthe properties. 


“The main contention of the appellents 


-is that the will is binding on plaintifis Nos. 3 


to 7 because of the consent made by their 
(Their Lordships then on consider- 
ing the evidence came to the conclusion 

the: mother wes not a testamen- 
was argued that 
of Hasnaini Khanam as guardien show that 
the District Judge impliedly gave his consent 
to the will. “This contention also‘is without 
substance. It is based merely upon the 
fact‘thet the property covered by the will 
was not mentioned in the list of property 
kelonging to the minors given in the appli- 
cation Ex. A-54. At best these prcceedings 
show thet the fact of Dilawar Ali hav- 
ing left a will might have ceme tothe notice 
of the District Judge, but there is absolutely 
nothing to show that the Judge was ever 


“asked to give.his consent to the will or that 


he ever applied his mind to this matter o 
intended to giveany consent. 
Thus Hesnaini Khanam, not “being” a 
testamentary guardian and no consent hav- 
ing been given by the District Judge when 
she was appointed guardian under the 
Guardians and Wards Act, the only ques- 
tion which remains is whether the consent 
-of the mother, assuming it to be on behalf 
-of her minor children also, can make the 
will binding on them. It is not denied 
-that the provisions of the will are detri- 
‘mental to the interest of the minors. The 
‘question whether under tte Muhammadan 
the consent to a bequest in favour of 


+ «+98 d os 


(1) 47 Ina. Cas. 513;A I R1918 PO 11; 45 I A 
73; 45 O 878; 35 M L J 422; 16 ALJ 800; 24ML7 
300; 28 OL J 409323 OWN 50;5 PL WI 276; 29 
Bom. L R 1022; (1919) MAW N91; 9L W518(P Oy 


“m 


‘regards costs. 


plaintiffs Nos. 


ray | | 
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that under the Muhammadan Law a mother 


as no power as “de facto” guardian of her 
infant children to.alienete or charge their _ 


immovable property. In Muhammad Ejaz 


Husain v. Muhammad Iftikar Husain (2), ` 


their Lordships of the Judicial Committee 


held that under Muhammadan Law the i 
‘mother of minor children is not competent 
“as their mother to refer to arbitration dis- 


the distribution of immovable 
of the deceased father, and her 
subsequent eppointment as their guardian 
under s. 10, Guardians and Wards Act, 1890, 
dues not make the award binding on the 
minors in the absence of evidence that the 


putes as to 
properties 


court approved of the reference. We think 


the principle underlying these cases is ap- 


plicable to the present Case. We are there- | 


fore in agreement with the learned Subordi- 


nate Judge that though Husnaini Khanam . 


consented to the will and even though such 
consent might be regarded as consent on 
behalf of her minor children also, yet the 
consent cannot be held binding on the 
minor. 

The only other contention urged is as 
The learned Subordinate 
Judge, as stated before, has ordered the 
defendants to pay two-thirds of Lhe costs 
of the suit to plaintiffs Nos. 3 to 7. It is 
pointed out that item No. 5, para. 4 of 
the plaint is not cne of the proper- 
ties covered by the will. Reference 


“has also been made to the oral pleadings to 


show that the defendants contested the 
plaintiff's claim only on the ground of the 
will. It is argued that as the defendants 
did not contest the plaintiffs’ right to a 
share in item No. 5, mentioned above, the 
proportion of their success works out only 
to about half and not two-thirds of the 
claim. Another consideration urged in 
this connection is that Musammat Husnaini 


Khanam had all along accepted: the will 


and received allowances payahle under it. 
Taking all these. cicrumstances into con- 
sideration, we modify the order of the lower 
Court as regards costs by ordering that 
43.3 to 7 should get half their 
costs from defendants Nos. 1 and 2 and pay 
the latter half the coats incurred by them. As 
the appeal has substantially failed we 


direct that the appellants shall pay the 


costs of the respondents in this court. 
NGA, _ Appeal dismissed. 
(2) 136 Ind. Cas, 97; AI R1932P 6 78,591 A 
106; 7 Emck. 1;90 W-N 180; Ind. Rul. (1932) P O 
49, 36 O WN 381; (1932) A L J199; 34 Bom, LR 
528: 55 O LJ 187; 62 MLJ 410; 35 L W 430; 33P 


Jı B 403 (PO). 
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and Union Beards have, therefore, no power 
` such roads. 


-his homestead, 
-villagers 
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CALCUTTA HIGH COURT. .- 
Civil Appeal No, 2214 of 1929. 
June 30, 1931. 
S. K. GHOSE, J. l 
ALI — PLAINTIFF —ÅPPELLANT. 
VETSUS 
SAYED MIA AND OTHERS—DEFENDANTS ~ 
— RESPONDENTS. 


Bengal Village Self-Government Act (V of 1919), 
33.4 (3), $l—'Hoad', meaning of—Powers oj Union 


KHOWAZ 


- Boards over roads running across private lands. 


Under s. 4 8), bengal Village Self-Government 


_ Act, read with s,31 ‘road’ ss defined in said Act 


does not extend to roada that are private property 
over 

Civil Appeal against a decree of the Dis- 
pe Judge, Tipperah, dated the 2nd April, 
1929. < 
Mr. Hamendra Kumar Das, for the Ap- 
pellant. 

Syed Nasim Ali, for ths Respondents. 

Judgment.—This appeal relates to a 
suit for recovery of khas possession of 
lands on a declaration of plaintifs litle 
thereto. The plaintiff and thè defendants 
are all residents of the village Balibari. 
The plaintiffs case is that the lands in 


-Sch. I formed a publice Gopat lying to 


the south and west of his tank adjoining 
At ihe request of the 
the plaintiff re-excavated the 
tank and there was an agreement between 
the plaintiff on the one side and certain per- 
sons representing the villagers on the 
other by which the villagers gave up the 
right to the aforesaid Gopat and: in 
exchange the plaintiff agreed to make a 
new path on the land of his tenancy lying 
on the other two sides of the tank. This 
land is described in Sch. II. This arrange- 
ment was approved by the Union Board 
at a meeting and the plaintiff took settle- 
ment of the land in Sch. I from the land- 
lords. His possession, however, over the 
land of Sch. I was resisted by the defend- 
ants who instituted a case under s. 138, 


-Criminal Procedure Code, and it was de- 


cided against the plaintiff. The plaintiff, © 
therefore, sued for declaration of his title 
to the land of Sch. I and for recovery of 
possession thereof. Amongst the several 
defendants a few- supported the plaintiift’s 
case and the rest contested, it. The 


-trial Court found that the arrangement 


as per Ex. 6 upon which the plaintiff bas- 


-ed his: case was a matter between ‘the 


4 
> 


plaintiff onthe one side and some villagers 
on the other and that -these - villagers 
did not act in a-representative capacity, 
The villagers as a whole, therefore, did 

1 . E ars e as r ; 4 
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not lose their -right of way. over the land 
in Sch. I and-in that view the trial Court 
dismissed the suit. On appeal the learn- 
ed District Judge agreed -with the. Munsif 
on practically the same grounds. Hence 
this second appeal by. the. plaintiff. ; 

In this appeal the learned. Aldvocate for 
-the appellants concedes that {he cannot 
base his case on the aforesaid ' arrange- 
ment as evidenced by: the document . Ex. 
6. But-he contends that this arrangement 
was ratified by the Union Board at a meeting 
under s. 3l, Bengal Village Seli-Govern- 
ment Act V.of 1919, and, therefore, it 
-ought to prevail. This argument does not 
-seem to have been made at the trial, but 
it was made before the District Judge and he 
‘thought that s. 31 of the Act did not apply 
because the land was private property. 
It is pointed out “road” as defined in s. 
4, cl..(8) of the Act means “any road”, 
street or passage whether a thoroughfare 
‘or not over which the public havea right 
of way and it is’ contended that this 
meens that “road” as defined in the Act 
may extend over privaie propery. Never- 
theless s. 31 of (he Act provides thet the 
Union Beard shall. have ccntrol -of -all 
‘roads, etc., within the Union, nct being 
private property and not being under the 
“control of the Local Government, or the 
District Board or the. Local Board. There- 
fore ‘privale property is expressly ‘excluded 
by this section. This, J think,:is consistent 
‘with reason, because the various thing's 
which the Union: Board is empowered to 
do under this section accorditig to els. (a) 
to (f)‘are things which cannot be done 
with respect to privately owned land.-- Mr. 
-Nasim Ali pointed out that there is no’ pro- 
‘vision for compensation for private owners, 
if their land is to be taken- by the Union 
Board while directing a road. He has drawn 
-my attention to an English case of- 1877; 
namely, Wells v. London Tilbury and South- 
‘end Railway Co: (1). There the Act that 
“was sought to be interpreted ‘expressly re- 
cited that it was expedient that the -rights 
of way in respect of certain footways which 
crossed the ‘Kailway on the level should be 
extinguished; but no provision for-compen- 
pation was-made. ` ake G re See 

_it was held that iipon the true construc- 
‘ion of the Act, it did not” interfere “with 
privaterights of way, but only with publicé 
rights of footway. -To the same effect are the 
remarks in another . English icase, namely, 


» (1) -1877)s5:Oh, - D- 196: 
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The Attorney-General v. Horner (2). Inthe 
present case no doubt the zamendar has 
been made a party but he was no party to 
the arrangement upon which the plaintiff 
based his claim for relief. As regards the 
land in Sch. II the plaintiff was only a ten- 
ant and it has been found by the courts be- 


‘low that the new diversion over the land of 


Sch. II has not yet been carried out and as 
a, matter of fact the plaintiff does not claim 
any relief in respect of land in Sch. II. An- 
other. difficulty in the way of the appellant 
is that this point which is based upon the | 
resolution passed by the Union Board does 
not stand on proper evidence, for the simple 
reason that the resolution itself has not 
been put in evidence. There is only the 
deposition of the President and 16 gces to 
show that the Union Board apparently acted 
under the impression that all the villagers 
had agreedtothe diversicn end this, it has 
been found, wes not the case. In the eir- 
cumstances I do not think there is eny force 
in the contention on which this second ap- 
peal hes been argued. I have however 
some sympathy for the plaintiff-eppellant. 
I dismiss this appeal, but at the same time 
I order that each party do bear his own 
costs in this court. 3 
NA Appeal dismissed. | 
(z) (1884) 14 Q B D 254; 54 L J QB 227; 33 W R 
93: 49 J P 326, | 7 
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ALLAHABAD HIGH COURT. 
~ Civil Revision No. 187 of 193). ` 
July 22, 1931. 
l MUKERJI, d. Dn 
KASHI PARSHAD—APPLICANT 
i p VETSUS 
NOTIFIED AREA or MAHOBA— 
OPPOSITE PARTY. 
- Land Acquisition Act (I of 18943, 84. 
plication for reference—lmproper refusal by Collec» 
tor— Revisticn—Civil Procedure Code (Act V of 1908), 
s. 115, High Court's powers under-—A pplication to 
Collector for reference—Power of Collector to review 
his own order—Time requisite for obtaining copies, 
if can be deducted ~ Limitation Act (IX of 1908); ss. 
12, 29, applicability of. we 
_ Where a Collector acts under s 18, Land Acquisi- 
tion Act, he is not a Court subordinate to the High 
Court within the meaning of s, 119, Oivil Procedure 
Code, and the High Gourt has no jurisdiction ‘to 
revise his order even if heimproperly fails to make 
a reference or having: made it withdraws it before 
it has reached the’ District Judge. Abdul Sattar 
Sahib v. Special Deputy Collector, Vizagapatam 12) 
and‘ Bal Krishna Daji v. Collector, Bombay Subur- 
ban . (3), approved, Administrator. Genéral of Bengal 
v. Land Acquisition Deputy Collector, 24-Pargannahs 
(1), not isa ba 112, COL. 2]. -ox ee & 
~ Sections 12 and 29 ofthe Limitation Act, ‘do not 
apply ‘to an, application -fòr reference -under s; 18 of 


18, 53—Ap> 
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thea Land. Acquisition Act. Najisud-din v. Secretary 
of State-for India (4), applied [p 113, col 4.]- 

A Collector acting,under 8.18, Land Acquisition 
Act. is nut competént toreview his own orderas 8. 
53 of the Act, which provides for the application of the 
Civil Procedure Code, does not apply to proceedings 
before.the Collector but only to proceedings before 
the court which is defined as the principal Court 
Phi Fiii jurièdiction, namely, the District. Judge. 

tbid. - : ia 

Civil Revision against an order of the 
Sub-Divisional Officer of Mahoba, District 
Hamirpur, dated the 28th February, 1931.: 

Dr.M. L. Agarwala, for the Applicant. - 

Mr. S. B. L. Gaur, .for the Opposite 
Party. 

Judgment.—This petition in revision is 
or: behalf of Kashi Prasad, and is directed 
against the Notified.Area of Mahoba, in the 
_ following circamstances. 

A certain piece of land was acquired by 
the -Government -for-the benefit of the 
Notified Area of Mehoba, and compensation 
was awarded-to the applicant, Kashi Prasad, 
by en order dated the llth October, 1930, 
Kashi Prasad did not accept the award, 
and applied on the ]0th December, 1930, that 
a reference should be made to ths District 
Judge in the matter. . The Collector made 
an order of reference to the District Judge 
on the 23rd December, 1930.- Thereupon, 
the President of the Notified Area. made 
an application to the Collector pointing out 
that the application of Kashi Prasad on 
which the Collector had acted was beyond 
time, and thereupon the Collector, professing 
to review his own judgment, by an order 
dated the 23rd February, 1931, cancelled 
his orde: of-the 23rd December, 1930, and 
in effect refused to make a reference to the 
District Judge. ` 

Kashi Prasad appears before this court, 
and his contention is that the Land Acquisi- 
tion Officer should not have cancelled his 
` own order, because he had no power of 
` review, and that he was wrong in holding 
that the application of. the applibant was 
barred by time. ` 

Three points arise for determination in 
this application. The first point is one of 
jurisdiction of this court; the second ques- 
tion is whether the application of the 10th 
December, 1930, was within time, and the 
third is whether the Collector could review 
his own judgment. 

On the first point, the question is whe- 
ther the Collector is subordinate to this 
court. It was argued that when an applica- 
tion is. made lo the Collector under s. 18 
of the Land Acquisition Act, asking him 
to make a reference to the civil Court; the 
Collector in passing’ orders -acts, judicially, 
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and not merely as a ministerial officer. =I 
need not decide the question whether in 
-acting under s. 18 the Collector actsjudicially 
or ministerially. But supposing that he 
acts judicially how does he, become a court | 
subordinate to the High Cours within the 
meaning .ofs..115.of the Civil Procedure 
Code? There are some decisions in . which 
it was held that the Collector must be 
treated as subordinate to the High. Court, 
when he is acting wnder s. 18, for the reason 
that if the High'Court was denied the power 
of. correcting the Collector, there would be 
no remedy left inthe matter. .Oneof these 
cases is Administrator General of Bengal v. 
Land Acquisition Deputy Collector 24-Pargan- 
nahs (1). Acontrary view has, however, been 
taken in the Full Bench case of Abdul Sattar 
Sahib v. Special Deputy Collector, Vizaga- 
patam (2) and a Division Bench case of 
Bombay in Balkrishna Daji : v.. Col- 
lector, Bombay Suburban (3). In the Madras 
case it was pointed out that if the Collector 
improperly refused toś make a reference, 
the party suffering was without remedy, 
and it. was suggested that the Legisla- 
ture might very well emend the Act and 
provide some remedy. But the fact that 
there was no remedy did not induce the 
Full Bench to come to the conclusion that 
the High Courl must have jurisdiction to 
correct the Collector. 

I entirely agreed with the Madras and 
Bombay cases, and held that this cowt 
has no jurisdiction to correct the Collector, 
if he improperly fails to make a reference, 
or, having made a reference; withdraws 
the reference, -before. the reference has 
reached the District Judge. ` ee 

The second point is whether the applica- 
tion of the applicant before the Collector 
was within time. Section 18- gives. six 
weeks’ time to the applicant who has notice 
from the Collector under s.12.for filing an 
application for reference. .It is conceded 
that this rule applies to this particular 
case, and the application made on the10th 
December, 1930, was made more than 42 
days from the’ llth October, 1930. In 
calculating the period fixed for making anap- 
plication under s. 18 of the Land Acquisition 
Act,the Collector has added the-time “occupied 
in granting a copy.of the Collector’s award 
to the applicant.’ Even allowing for ‘this 
time, tHe Gollector found that the applita- 
“"“Vy12Q WN 241; | a fe oe 
©. (2784 ‘Tad. Oas 616; - 47 M :357; 46-M ‘L-J 209; 
(1924): M: W N :224: 19 L. W 446; A-J R- 1924 Mad. 
442; 34M E T 18 (F' B). 
< (3) 13 Ind. Oas: 354; 47 B 699; 25.Bom, L R 396 
AiR 1923 Bom, 390, ` ie 
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tion of the 10th December, 1930, was beyond 
time. Dr. Agarwala, on behalf of Kashi 
Prasad, urged that the applicant had made 
a previous application for a copy on the 
lith November, 1930, and his application 
was rejected because of some defect. He 
asks that the time during which his applica- 
tion remained pending, and the time up 
till he got information of the fact that the 
application had been rejected, should be 
excluded. It is a very doubtful prcposi- 
tion, but before it can be entertained, the 
question is, is the applicant at all entitled 
to an exclusion of time ? 

On this Dr. Agarwala relies on s. 29 (2) 
of the Limitation Act, and says that by 
portion (a) of cl. (2) of s. 29, s. 12 of the 
Limitation Act becomes applicable to an 
application under the Land Acquisition 
Act, and, therefore, the applicant is entitled 
to deduction of the time occupied in obtain- 
ing a copy. But s. 12 of the Limitation 
Act refers toan application for leave to 
appeal and- an application for. review oL 
judgment and tono oiher application. We 
can read an application for reference under 
s. 18 ofthe Land Acquisition Act as coming 
within the purview of s. 12 of the Limitation 
Act only by materially modifying the langu- 
age of s.12. JI am of opinion thats. 29 of the 
Limitation Act does not apply to an applica- 
tion under s. 18 of the Land Acquisition 
Act, and, therefore, the time of six weeks 
could not be extended. On this point, 
again, there is some conflict- of opinion; 
but the later opinion entertained by the 
Lahore High Court in Nafisuddin v. 
Secretary of State (4), is a better opinion 
than a decision of the Burma High Court 
quoted in the case of Nafisuddin. I agree 
with the decision of the Lahore High Court 
and hold that the time could not be 
extended. < l 

The third point is whether the Collector 
could review his own-order. The Collector 
in doing so, professed to act under s. 53 
of the Land Acquisition Act. But that 
section applied to‘‘the court’. “The court” 
is defined in the Land Acquisition Act as 
the principal court of civil jurisdiction, 
namely, the Court of the District Judge. 
The Civil Procedure Code, therefore, did 
not in terms apply to the proceedings 
before the Collector. The Collector, there- 
fore, it seems, had no power to review his 
own order. 

The Collector's ultimate order that the 
applicant's application was. beyond time 
was correct. This would; be a sound 

(4) 104 Ind. Oas, 397; 9 Lah, 244, 
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ground for my not: intérfering with the 
order utider revision. Besides,I have held that 
this court has no jurisdiction to interfere. 
For both the reasons the petition fails, 
and it is hereby dismissed with costs. 
N.-A. eG Petition dismissed. 


= CALCUTTA HIGH COURT. 
Criminal Revision No. 735 of 1932. 
November 22, 1932. 
MITTERB, J. m 
RABINDRA NATH DHAR—PETITIONER 
versus 
EMPEROR— Opposite Party. 
Penal Code (Act XLV of 1860), s. 294- A— Lottery- 
‘Irish’ Sweepstake, if' unauthorized | ottery—Ticket con- 
taining proposal for payment of different sums to 


ticket nolders—Publication of such report—Ojfence— 
Ignorance of accused of unauthorized nature of lottery 


— Sentence. 
A circular ‘of the Irish Sweepstake found in the 
possession of the accused, disclosed that the Irish 
Hospital Sweepstake was expected to reach the large 
total. of £5,000,000 or seven crores of rupees and 
that applications for tickets were to be made with 
Rs 7-3-u per ticket to the accused. The circular also 
stated that ‘the above money would be divided on 
each unit of £1,000,009 as follows; 50 first prizes 
of . £30,002 or over four lacs of rupees each, £0 
second prizes of £40,000 or over two lacs of 
‘rupees each, 60 third prizes of £10,000 or over 
J} lacs of rupees each, 1200 prizes of Rs. 12,000 to 
ks 15,000 each and 50U0 cash prizes of ‘£200 or 
Rs. 2,750 each: SEET 
Held, that having regard to the correspondercé 
‘disclosed the case of the accused fell within the mis- 
chief of s. 294-4, Penal Code.[p. 114, col. 2.) 
Held, also, that although ignorance of law would be 
no excuse, in awarding sentence, the fact that the 
accused was not cognizant of the fact that the 
Jrish Hospital Sweepstake was. an unauthorized 
lottery, might be taken into consideration. [2b2d.] 
Messrs. A. K. Fazlul Huq and Nanibhusan 
Mukherji, for the Petitioner. 
Mr. D. N. Bhattacharji, for the Crown. - 
Judgment.- -This Rule was issued on the 
Chief Presidency Magistrate to show cause 
why the conviction: of and the sentence 
passed on the petitioner Rabindra Nath 
Dhar under s. 294-A,: Indian Penal Code, 
should not be set aside. The first ground 
on which this rule -is supported is that 
the sanction of’ thé Local Government was. 
not obtained as ıt was necessary:to have 
been obtamed under s. 196, Criminal Pro- 
cedure Code, before cognizance could be. 
taken of an offence under s. 294-A, Indian 
Penal Code. The point which is made by 
Mr. Fazlul Hug who appears for the peti- 
tioner is that this sanction was not ex- 
hibited in court till 10th June, 1932, whereas 
the cognizance was taken of the case on: 
the complaint of the Police Inspector on, 


tp gp / 
caia 
"Ith May, 1939, -İf he had. besi able to sub- 
“stantiate this .point the rule would hdve 
‘been made ‘absolute, Unforéiunately for 
‘his client it. appears that this’ sanction’ of 
the Local Government ‘which was signed 
' by Mr. Reid,’ Officiating Chief Secretary 
tothe Government of Bengal, is dzsed 18th 
May, 1932, and was“drnexed to the petition 
of complaint. and was.marked as Ex. B. 
The complainant was examined and, pro- 
cesses ‘were directed io be issued on 27th 
May, 1932, so that cognizance was taken of 
the case after.the complaint, was lodged 
and the complaint was made by the order 
of or under -the authority from the Local 
Government: within thé meaning of s. 196, 
finial Procedure Code. There is, there- 
Tore, really no substance in this point taken 
by Mr. Huq. + ` . 
© The next ground on which this ‘conviction 
ig; attacked is that the entire evidénce even 
if believed: does not bring the case. within 
‘para. 2, s. 294-A, Indian Penal Code. It 
Appears that the petitioner was charged 
or -publishing a proposal to pay a sum of 
money-or to deliver any goods on an event 
or ‘contingency -relative or applicable to 
the .drawing of a ticket, lot, number or 
figure in a lottery not authorized by Govern- 
ment. - So ‘far as the Chandernagore Sweep 
Stake is-concerned of which the. petitioner 
¢laims,to be the head organizer thére is nò 
question that he has not been able to pro; 
duce any paper to show: thar this lottery 
Was authorized. It is argued by Mr: Huq 
that. rid evidence was adduced bythe Crown 
that the Irish Sweep Stake was not: autho- 
rized: by: -the.-Government. It appears, 
however, that evidence: has “been given in 
this case ihat this;is an unauthorised Iot- 
tery ~ by the. Police Inspector: who was 
examined in the case. -So far-as the Irish 
Sweep: Stake is concerned it is not even 
authorized in England, far less-is it-autho- 
rized by the Government- of India.’ The 
ticket itself contains a proposal for the 
payment of different ‘sums for the..benefit 
of :the holders- of such .tickets. It appears 
from a circular of the Irish Sweep Stake 
which is referred toin one of the letters 
writen. by or, found in the possession of-the 
present -petitioner that the. Irish Hospital 
Sweep Stake “is, expected to reach the huge 
total of £50,00,000, or seven crores of rupees: 
The, said: letter- states that applications 
should be made with Rs, 7-8-0 per ticket 
ta; R:N. ‘Dhar... The above money-it is 
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stated sini that eircular will,be divided on 


each unit-of £4,00,000-'es- follows;-50. first 
‘prizes of £80,000 or over four lacs of rupees 
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‘each, 50 second prizes of £ 15,000 6r‘over 


two lacs of rupeés each, 50 third prizés of 


-£10,000 or over ly laes of rupees each, 
“1200 'prizes of Rs. 12,060 to Rs. 15,000 each 
“end 5000 cash prizes of £200 or Rs. 2,750 
‘cach, It is difficuli to hold having regard 
‘to the correspondence which: has been-dis- 


closed in this case that the case of the. peti- 
tioner does not come within the mischief of 
I am- .of 
opinion that’ the conviction is justified by 
the provisions of this section. =< NG 

A question that may, however, arise-is 


_ whether the sentence of fine of Rs. 200 is too 


severe. This is the first offence ofthe kind 
and 
some consideration may be given to the 


‘circumstance that the petitioner says that 


he did not know that the Irish Hospitals 
Sweep Stake was an unauthorized lottery. 


‘Itis true that ignorance of lawis no excuse, 
‘but one may in awarding sentence take 
‘into consideration’ the fact that the accused 


was not cognizant of the fact that the Irish 
Hospitals Sweep Stake was an unauthorized 
lottery. My attention has been drawn ‘by 


"Mr. Bhattacharjee to a letter addressed to 


the petitioner by the Irish Hospitals Trust 


‘Ltd., Dublin, to the effect that: 


“wholesale distribution by the means suggested, viz’, 


‘advertisement, circularizing, etc., is\almost certain 
“to bring you into conflict with the authorities’: ` 


-It may be that the petitioner might not have 
understood the full import of this state- 
‘ment. I think the,ends of justice will-be 


met inthis case -by reducing the sentence 


to a fine of Rs, 50 (rupees fifty only). Mi. 


Bhattacharjee who appears for the Crown 
rightly says that. aceording to the practice 
is- followed by Crown Coinsel :he 
leaves the question of sentence to the equ rt. 


_The result is:that the fine “imiposed “on the 


petitioner is reduced to Rs. 50. If the fine 
has already been ‘realized, the portion of 


the fine remitted, 1. e., Rs: 150 will be re- 


funded to the petitioner. . OG ok os 
N.A.’ = Sentence reduced: ; 


ALLAHABAD HIGH COURT.- ' 
Criminal Reference No. 266 of 1932, 
August 30, 1932. 

PULLAN AND THOM, JJ. 
KAUL AHIR—Accusgp 


Ng versus 
‘“EMPEROR— Opposite Parry, 
“Arms Act (XI of 1878), s. 19 (1)—Convietion under 
Presence, of loaded cartridges in house—Liability of 
head of family— Conviction; when justifiable, -~p ` 
Where in the course of a house search, two loaded 
’ T ‘ 22m ey N 
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„cartridges were found in &-corn bin in the hcuse 
of the accused, and he was prosecuted for an 
offence under the Arms Act, on the ground that he 
being-the head of the family should be held respon- 
sible for the arms recovered, and was convicted 
under s, 19, Arms Act: 5 eo. 

Held, that in all such cases it was necessary to 
prove not only the presence of the article in the 
- -house but the possession of some particular person 
over the article in order to justify a conviction. 
Emperor v. Sikhdar (1), overruled. ; 

Mr. L. M. Roy, for the Applicant. 
, The Assistant Government Advocate, 
for the Crown. 

Judgment. - The learned Sessions Judge 
of Azamgarh has referred to this court the 
case of one Kaul Ahir who has been convict- 
ed of. an offence under. the Arms Act. In 
the course of-a house search two loaded car- 
tridges were found in a corn bin in ‘the 
house of this man, Kaul, among ghee, butter 


F 
' 


and other’ articles. -Kaul and his son were ` 


prosecuted for an offence under the Arms 
Act. The son Lagan was acquitted, and 


the Magistrate has convicted Kaul on: the | 


ground that he was the head of the family 
and should, therefore, be held responsible 
for the arms recovered from his house. 
There are many cases of this court. in 
which it has been laid down that it is im- 
proper to convict each and every member 
of a Hindu.joint family because some illicit 
article has been recovered from the. house, 
and the principle that the head -of. the 
family is responsible where there are other 
adult’ male members who.had equal .faci- 
lities of access to the article in question 
has never been affirmed as far as.we are 
_aware by any . High Court in India; We 
have been referred to a decision of a single 
Judge of- this court in the case. of Emperor 
v. Sikhdar (1).. | l z 
. In that case the learned Judge held that 
all the adult male members of ‘a Hindu 
joint family could be presumed to be in’ 
possession of an- unlicensed gun found. in. 
their house, and it was open to the Police. 


to prosecute one or. all of them for the - 


offence. This isa view which we are.not 
prepared to accept... We believe that in 
all such cases it is necessary to prove not. 


only the presence of the. article in the 


` house but.the possession-of some particular. 
“person over that article in order to justify 
a conviction. :In‘a.case .such as the pre-- 
sent it cannot. even be said that the-head: 
of the house or any individual male mem-. 


ber of his family. was aware of the pre-~` 


sence of these cartridges. ‘For all we know: 


i 
-- +--+ 


(1), 139 Ind. .Cas. 153; A. I..R, 1932 All. 441; -1932 
Or, Gas, 56); 39 Or. L. J.719;.L. R. 13. A. 43-0 
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they might have -heen dropped by sone 
sportsman, picked up by a child and hand- 
to the child’s mother. It is the 
women of the house and not the men who 
look after the grain bin and the ghee and 


‘the butter and other articles, and the pos- 
session of these cartridges may have been 


entirely innocent. Wecannot accept. the 


‘view that the: head of the family is respon- 


sible for the presence of the articles, and 


-.we do not consider that the conviction for 


an offence under the. Arms Act: is legal. 
We accordingly accept this reference, set 
aside the conviction and sentence and direct 
that if the fine has been paid it shall be 


-reburned. . . 
Nw A. Reference accepted. 
MADRAS HIGH COURT. |. 
- Criminal Revision ae No. 677 of-1932. 
an MP 
Criminal Revision Petition No. 632. |: 
of 1932. Kai 
October 17, 1932. 
Burn, J. 


M. N. SCHAMNAD AND ANOTHER — 
_ ACOUSED —PETITIONERS 
`” Versus oo 
M.N. RAMA RAO—CoMPLAINANT 
— OPPOSITE PARTY.. l ; 
“ Criminal Procedure Code (Act. V of 1898), s. 182 
—Penal Code (Act XLV of 1860), s. 79—Protection 
afforded under the two sections—Difference between 
S. 188, application of. - ; a 
Section 79, Penal Code, can only.be. applied when 
all the facts are known, 7% e„ when the trial is - 
over; s. 132, Oriminal „Procedure ~Code, can ‘only 
operate before the trial begins, Protection given by 
s. 79, Penal Code, isa protection against -conviction, 
while the protection given by s. 132, Oriminal Proce- 
dure Code, isa protection against trial. These pro- 
visions cannot, therefors, be held to be identical. [p. 
116, col. 2.] ee ee 7 
The proposition thatin order to decide whether a ' 
prosecution is barred unders. 132, Criminal. Proce- 
dure Code, for want of the sanction of ‘the Local 
Government, only the complaint andthe sworn state- 
ment should be referred to, is nota correct one, [p. 
116, col 2; p. 117, col. 1.| < 
Section 132, Oriminal Procedure Oode, is framed in 
very wide terms and the object of s. 132 as of s. 197 
1) is to protect responsible public servants against 
the institution of possibly vexatious criminal pro- 
ceedings for offences alleged to have been commit- 
ted by them, while they were acting or purporting 
to act as -public servants. ‘The policy of the Legisla-; 
ture in enacting the section isto afford adequate 
rotection to public servants, to ensure that they 
are not prosecuted for anything done by ` them 'in 
the. discharge of their official duties without reason- 
able: cause and, if sanction is granted, to confer on, 


-the ‘Local: Government, if they choose to exercise it, 


complete control of the progecution- and there “is, 
Le A 


nothing- in these: precautions “to which’the public at 
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Jereo can legitimately. take exception. [v.117, col. 
~ 1-7 vian Ye e ta SAn - = are ` tada æ ah Š a 


““rUriminal Revision from- ‘an-order of the 
“Sub-Divisional’ “First Class; Magistrate; 
- Mangalore, dated the Hth June] 9952 
—*Messrs.V. Li- Ethiraj and A. S. Sivaka- 
‘minathan; for the Petitioner: `: O. 
Mr T. R- Venkatarama ~ Sastri, for 
“Mr. M.-C: Sridharan, for the Opposite Party. 
= The Public Prosecutor; forthe Crown: ` 
Order, --The- petitioners -are an -Inspec- 
tor.and a Sub-Inspector of Police. against 
‘whom a; complaint has been laid in - the 
Court’ of. the-Sub-Divisional Magistrate of 
' Mangalore. ~The substance-of the complaint 
isthat on llth April 1932, while the com- 
plainant.. and, another were peacefully 
picketing a certain shop, a lorry .full of 
reserve constables numbering in all about a 
dozen, armed with canes, came led by the 
accused; and, accused No. 1 -Inspector of 
Police, after warning the-compleinant -and 
his companion “10 move; ordered the’ con- 
stables to_beat them: In consequence of 
this order. the complainant ‘alleged’ that 
he and his companion were severely beaten, 
and the complainant -said he believed thet 
the 12 .constables:- at: ‘the instence. of the 
accused had ‘fractured -his ankle joint. A 
sworn statement was recorded on 19th April 
in which the complainant suid that it wes 
the Inspéector-whodirected-the -beating and 
that the Sub-Inspec‘or was present with him. 
The Sub-Divisional Magistrate took the case 
on the file for an offence under s. 326, 
Indian Penal Code, against -boih the 
accused and ‘issued process, 


‘The accused made.an application to the 
Sub-Divisional. Magistrate in which they 
alleged that they had acted in the 
exercise of their powers under ss. 127 

and 128, Criminal Procedure Code, 
-in dispersing an unlawful. assern bly 

and that the complaint was barred by s. 132, 

Criminal Procedure Code, for want of sanc- 

tion of the Local Government. The learned 
‘Sub-Divisional Magistrate has held that the 

sanction was not necessary and that the trial 
must go on. He considers that the main 
question for decision is whether there was 
an unlawful assembly when the beating was 
ordered; and says that if the evidence at any 


stage discloses that. there was an unlawful. 


assembly, at the time of the beating further 


proceeding will be stopped, but not till then, 


The learned Advocate;forithe respondent con- 
tends that the learned Sub-Divisional Magis- 


trate’s view is correct. He says that in the’ 
first.instance there must be.a finding ofi:.the, 
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point whether there was any unlawful as- 
sembly, end without such a finding the Court 
cannot interfere and stey proceedings, Mr. 
Ethiraj for the petitioners contends that 
this view is incorrect. It is equivalent to a 
demand that the Police Officers ‘must prove 
themselves to be innocent of theoffences al- 
leged against them in order to show that 
the complaint was invalid for want of 
sanction. “ae: ; 2 oe 

- It appears to me that . Mr. Kthiraj's 
contention issound. If there was in fact 
an unlawful assembly the accused were 
acting within their powers under s. 128, 
‘Criminal Procedure Code, in fusing force 
to dispersé it.. Even if there was not an 
-unlawful assembly but the accused in good 
faith and by ‘reason: of a mistake of fact 
believed-that thére was an unlawful. as- 
sembly; their “action would be ‘no offence 
by reason of s. 79,.Indidn Penal Code, -- Bui 
tosay that the accused in this case must 
prove the existence of an-unlawful assembly, 
or-theirbona fide belief in the existence of 
an unlawful assembly,-is tó conterid that 
the protection afforded by s. 1327 Criminal 
Procedure Code, is no more than. the. pro- 
tection afforded by s. 79, Indian Penal Code. 
That is clearly not the case. Section 79 
can only. be applied when all the-facts are 
known, %. e.; when the trial is ‘over: s. 132, 
Criminal Procedure Code, can only - operate 
before the trial begins. Protection given by 
protection against conviction, 
while the protection given by s. 13 2, Criminal 
Procedure Code, is a-protection against-trial: 
It.is impossible to hold that.these:provisions 
are identical... -The -learned -Sub-Divisiénal] 
Magistrate undertakes to. stop” further” pros 
ceedings if it is shown at any time that 
there was an ublawful .. assembly. The 
learned Advocate. for the: respondent. Says 
that-the learned -Sub-Divisional Magistrate 
is right in giving such an undertaking, but 
he cannot:refer me to any provision of the 
CriminalProcedure Code. which would 
authorize the Magistrate to stop. the - proce-' 
edingsin such.a case.. There is no “suéh 
provision, nor is! any such provision: 
necessary, because in. those circum- 
stances the. accused would have to. be. 
discharged: or, - if a charge had- been 
framed, acquitted. . Then: the impossible 
position would be reached that. the accused 
would: have:to_be discharged or acquitted in: 
a case which. by ‘reason of s. 132, Criminal 
Procedtire Code, ought never to have been 
instituted at all. l 

The contention of, the learned Advocate. 
for the complainant is that in order to decide, 
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whether a prosecution is barred under 
s. 132, Criminal Procedure Code, for want 
of thesanction of the Local Government 
only the complaint and the sworn state- 
ment should be referred to. This is 2a 
proposition to which I cannot assent. If 
it were sound it would ‘follow that any one 
by appropriate assertions in his complaint 
and sworn statement could deprive Police 
Officers of the protection which the Legisla- 
ture has given them under s. 132, Criminal 
Procedure Code. In the present case 
however there are in my opinion quite 
sufficient indications in the complaint and 
sworn statement that the accused were 
acting or purporting to act in the discharge 
of their duty under ss. 127 and 128,. Cri- 
minal Procedure Code. The complainant 
himself speaks of the “attempt to disperse 
an unlawful assembly of two pickets;” and 
although Iam told by the learned Advocate 
that these words were’ used sarcastically 
they show quite clearly that the complainant 
was well aware what powers the Police were 
using or purporting to use. I agree with 
Mr. Ethiraj for the Police Officers that Lhe 
principle of the decision in Gangaraju V. 
Kandiboyina Venki (1) is applicable to 
this case. Referring to sub-s. (1), s. 197, 
Criminal Procedure Code, Waller, J., has 
observed as follows: l 

“Itis framed in very wide terms. It requires that 
Judges, Magistrates and certain public servants shall 
not be prosecuted without the sanction of the com- 
petent authority for any offences alleged to have been 
committed by them while acting or purporting to act 
in the discharge of their official duties The object 
obviously is to protect responsible public servants 
against the institution of possibly vexatious criminal 
proceedings fer offences alleged to have been com- 
mitted by them, while they were acting or pul- 
porting to act as public servants. The policy . of 
the legislature is, we conceive, to afford adequate 
protection to public servants, to ensure that they. 
are not prosecuted for any thing done by them in the 
discharge of their official duties without reasonable 
cause and if sanction is granted, to confer on the Local 
Government, if they choose to exercise it, complete 
control of the prosecution. We can see nothing in 
these precautions to which the public at large can 
legitimately take exception, and consider that the 
sub-section should be construed as widely as it has 
been framed.” | sae pt 

In my opinion, every word of this passage 
is equally applicable to s. 132, Criminal 
Procedure Code, the terms of which are 
as wide as, if not wider than, those of 
3.197. I therefore allow this petition and 
quash the proceedings ofthe Su b-Divisional 
Magistrate of Mangalore taking cognizance 
ofthe offence alleged to have been com- 
— (dp 118 Ind. Cas. 102; AIR 1929 Mad 659; (1929) 
Cr. Oas 140; 30 Or. L J 864; 52 M 602; 30 LW 116: 
57 T J 31; Intl. Rul. (1929) Mad. 742; (1929) M W 
NG 7. “ = Aes NA | 
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mitted by the petitioners. There are two 
further points which call for remark. 


Against the Sub-Inspector of Police there 
is nothing alleged in the complaint or sworn 
statement except that he was present with 
the Inspector. Why the learned Sub-Divi- 
sional Magistrate should have considered 
that to be an offence ıs not clear. So far 
as the Sub-Inspector .is concerned, no 
offence whatever is disclosed in the com- 
plaint or sworn statement, and no process 
should have issued to him.Againjit is not clear 
why the learned Sub-Divisional Magistrate 
supposed an offence under s. 326, Indian 
Penal Code, to be disclosed in the complaint. 
The complainant alleged in the complaint 
thathe believed his ankle joint to have 
been fractured. In his sworn statement 
this was modified into a suspicion. that his 
leg bone was broken, but the complaint is 
quite clear on the point. that the constables 
who beatthe complainant were armed only 
with canes, which ere certainly. not “deadly. 
weapons.” At the worst the offence made 
outin the complaint is one under s. 329, 
Indian Pénal Code, and that not against 
the Inspéctor but against the constables. 
The Inspector was not alleged to have. done 
any beating himself. He could be said 
to have abetted the beating by the con- 
stables. But since the constables were 
armed with canes only I.do not myself 
see how the Inspector could be. supposed 
to know thet they were likely to cause 
grievous hurt. Section 111, Indian Penal 
Code, could have no application to such a 
case and the worst offence the Inspector 
could be said to have committed wasone of 
simple hurt unders. 323 read with s. 114, 
Indian Penal Code. 

N KA. Petition allowed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1224 of 1927. 

és June 4, 1929. NAN 
RANKIN, C.J., anD M. N.MUKERII, J. 
FIAMIDUDDIN KHAN—APPELLANT 

a VETSUS | 
RAMANIKANTA ROY— RESPONDENT. 
_ Bengal Tenancy Act (VIII of 1885) (as amended by 
Act IV of 1928), s. 148, whether retrospective tn opera- 
tion Unregistered kabuliyat—Stipulation as to high 
rate of interest—Decree for the high rate, whether 


. valid- Rent suit— Tenant purchasing: at auction salg 


— Tenant, if bound by terms of kabuliyat—Transfer of 
“Property Act (IV of 1852), 8. 3—Lease by vendor— 
Presumption ^s to purchaser's knowledge of terms. 
‘Bengal Act LV of 1928; amending, the BengalTenancy 
Act (VIII of 1885) has no retrospective effect and hence 


1 


"418 


-@ decree for arrears of rent providing for interest at 
‘the rate of six per cent. per mensem according to 
the -rate mentioned in an unregistered kabuliyat of 
1861, before the amendment of s. 178, Bengal Ten- 
‘ancy Act, is a good and valid decree, . 


“-Wherethe defendants in suit for rent or their 
‘predecessors purchased the jama . under certain 
kabalas, but, as they failed to obtain recognition 
from the landlord, purchased the tenancy again at 
the auction sale : 
`. Held, that the defendants were liable to pay in- 
" terest at the rate-of interest stipulated fer in the 
" kabuliyat. ee 
. In thecase ofa private transfer, the transferee 
can and should call for the title deed of the vendor: 
and, if there isa-lease providing for interest at a 
high rate the -purchaser shall be taken to have be- 
come aware, of such a contract and, in the circum- 
stances he must be taken to: have hadfull know- 
ledge of the terms of the lease and he cannot com- 
plain that the rate-of interest is exorbitant. 


_- Messrs. Hemendra Chunder . Sen | and 
. Satyendra Chunder Sen; for the Appellant. 


_. ‘Messrs. Girija Prosanna Sanyal, Indu’ 


Prokas Chatterji and Mr. Bijali Bhusan 
Sanyal, forthe Respondent. ` r 

‘Mukerji, J.—This appeal has arisen out 
ofa suitforrent. Defendants Nos. 2,3 and 4 
are the appellants. Rent was claimed in 
the suit forthe years 1327 to 1330 B. S.and 
-~ the whole controversy in this appeal is with 
regard tothe interest that hasbeen awarded 
bythe Courtsbelow. The said Courts have 
decreed interest at the rate of 6 per cent. 
per mensen which was the rate agreed to 
bepaid and mentioned in an unregistered 
-kabuliyat dated 1861. The. defendants 
challenge the validity ofthe decrees passed 
by the Courts below as regards interest 
upon two grounds. The first contention 
that has. been advanced on behalf of the 
appellants is tothe effect that the decree as 
to interest should be set aside, inasmuch 
as, by reason of the amendment of s. 
Bengal Tenancy Act, introduced by Act IV 
` of 1928, the plaintiff isno longer entitled to 
recover . interest ab anything more than 
that. allowed by s. 67 of the Act. It is 
conceded that, at the date on which the 
suit was instituted, there was nothing in 
the Act which would standin the way ofthe 
plaintiffrecovering interest at ‘the kabu- 
liyat rate and it is further conceded that 
even at the date when the decree of the 
lower Appellate Court was passed, the law 
would not disentitle him to recover interest 
at that’ rate:-.The -decree therefore. :ac- 


cording“ to the‘appellants' ’ contention, - was’ 


a good and valid. decree -quite in accord- 
ance. with lawasitwas at the date. when 
it was passed, butitis said that, by ireason 
ofthe subsequent- amendinent. -introduced 
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by Act IV of 1928, the decree has become 
bad. : a : 
Thisis a contention which I am not 
prepared to accept as well founded. The 
change madeinthe law by Act IV of 1928 
is to the effect that, while under the’ law 
as itstood before the amendment it was 
provided that nothing inany contract made 
between -a , landlord and a . tenant 
after the. passing of that (Act should 
affect the ‘jprovisions.of s. 67 “relating 
to interest payable on arrears of rent, by 
the amending Act. it was provided that 
nothing in any contract between a landlord 
anda tenant made .before or after thé 
passing. of that Act should affect the 
provisions of s. 67 relating to interest 
payable on arrears of rent. It -is 
contended that this -amendment should 
have retrospective effect. I donot find any 
word either ins.178 or anywhere else in the 
amending Act which gives this amendment 
a-retrospective operation; and, so long ds 
ib cannot be said.that the decree was not 
in accordance with the law as it stood: at 
the date when it was passed, the appellants, 
in my opinion, are not entitled to succeed in 
the present appeal so far as this conten- 
tion is concerned. e ae 
The next ground upon which the decree 
as regards interest 1s challenged is to the 
effect that, as:the defendants in the present 
case are auction-purchasers in respect of 
the tenancy and inasmuch as the terms of 
the kabuliyat, and ‘the rate of interest 
specified therein were not mentioned in thé 
sale proclamation, they had no. knowledge 
as regards the rate of “interest- and- that 
therefore such a. heavy rate of interest 
which is not.one of the ordinary incidents 
of the tenancy is-not a- rate of interest 
which the defendant should be. held liable 
to pay.on the arrears. ‘ Now, there is some 
conflict of judicial opinion on the question 


"ef Fat 


ás tö Whether ina casein which the defend- 


ants,.'.who are purchasers of a ‘tenancy 


-at.an auction sale are or are not liable ‘td 


pay -the. high rate of.interest stipulated for 
in the kabuliyat when, in point of. fact; 
the same was not brought to ‘their - notice 
either by the sale proclamation: or in some 
other way. But, in the present case, the 
finding of the ‘learned Subordinate Judge, 
as I read it, amounts: to this: that. the 
defendants or their predecessors purchased 
the jama under certain kabalas. - 
They thus: acquired the tenancy,- but 
they;failed’ to obtain recognition from the 
landlord: and therefore.they: ` purchased _ the 
tenancy again ab the auction sale, ..This 


1988 - 


being the position, the case comes directly 
within the purview of those. rulings in 
which it has been held that, in the case of a 
private. transfer, the transferee can and 
should call. for the title deed of the 
vendor; and, if thereis a lease providing for 
interest at a high rate the. purchaser, shall 
be taken to have become aware of such @ 
contract and, in the circumstances he 
must be taken to have had full knowledge 
of the terms of the lease and he -cannot 
tomplain that the rate of interest is exorbi- 
tant, Itistrue that, in the present case, 
the defendants subsequently made; an 
auction-purchase of the tenancy: © That 
However cannot alter their liability. In point 
of fact, they had come in, as it has been 
found by the learned Subordinate Judge; 
thet they did under a private purchase from 
the previous tenants. This contention also, 
in my opinion, has no substance. The appeal 
accordingly in my opinion, fails.and is 


4 


dismissed with costs, _ 
. Rankin, C,J.—l agree, aa 
NA, >., 7 Appeal dismissed.. : 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. |. 


l FULL BENCH. .. me 
_ Miscellaneous Petition No. 122 of 1932.. 

ae _ February 27, 1983. . MH 
_ Maonatr, J. C., STAPLES AND SUBHEDAR, . 


` . Or . 
BAPUJI KUNBI-- -APPLICANT 
l VETSUS ; : ` 
LOCAL GOVERNMENT, CENTRAL. : 
PROVINCES — NON-APPLICANT. 

Press Emergency Powers Act (XXIII of 1931), 88. 4 
(1); 28—Poem making a-hero of a convict sentenced to 
' death~—Tendency to incite to or encourage - commis- 
sion of similar offences—Keeper of press directed to 
deposit security—Discretion of Local Government, -if 
can be interfered. with—Jurisdiction .of High 
Court. i ; 

‘ Where a poem describes the feelings and recites 
the words of a convict “sentenced to death and clear- 
ly‘ expresses approval or admiration of a person 
who is represented to have committed the offence 
of murder,and the convict to whom the poem relates 
is termed a hero and the author desires the drum 
of his fame to reverberate in the whole universe, the 
poem should be considered to havea tendency : to 
incite to or encourage the commission of similar 
offences, Such a poem must be held to contain words 
of ‘the nature described in 8. 4, sub-s (1), Press Emer- 
gency Powers Act of 1931, andan ‘order by“ the Local 
Government calling upon the- keeper of- the press, 
wherefrom the po3m is published, to deposit security, 
should not be st aside by the High Court. . `.. 

Under the Pre‘s Emergency Powers Act, the High 

Court is given- jurisdiction only to decide whether 


or not the matter published is ofthe nature describ- 


= - ame = 


ed in s, 4, sub-s. (1). 


_ BAPUJI KUNHLY, LOCAL GOVT., CENTRAL PROVINOES, 
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. Application under section 23. of the Indian 


Press Act, for setting aside the order, passed 


by-the Local. Government, Centra],.Provinces; 
dated the 14th November, 1982... 0 :s su 
| Messrs. A. V. Khare: and W. B, Peur 
dharkar, for the Applicant.. o: os. > vE 

Mr, V. Bose, for the Non-Applicant. c.i: 

Order.—The Governor in Council in 
exercise of the powers conferred by sub-s. 3 
of s, 3 of the Indian Press Emergency. 
Powers Act, 1931, has directed Bapu Kri- 
shnaji Ghormare, the keeper of the Kalika 
Printing . Press, Nagpur; to deposit, with 
the District Magistrate, Nagpur, security to 
the extent of Rs. 1,000, The applicant Bapu 
Krishnaji Ghormare has made an applis 
cation under s, 23(1) of the Act ‘to this 


` court. 


..The first point urged relates to the. words 
“Gg used” in s. 3 (3). It is argued. that 
something more than publication of objec- 
tionable matter is required by. these words, 
Tt is'sufficient to say that the High Court 
is given jurisdiction only to decide whether 
or not: the matter_published was of the 
nature described in s. 4, sub-s. (1). 

It is next urged that the poem in respect 
of which the-order --was -made does not 
contain words ofsuch a nature:, -The’ poem 
describes the feelings and recites the words 
of a convict senténced to death, The appli- 
cant’s Counsel urges that: the poem ‘may 
be intended and may be understood to apply 
to a person sentenced for an offence which 


. he has not committed, and that expression 


of admiration. of the conduct.of.such, a 
person, does not come within the. purview 
of the Act. In our opinion ‘the poem was 
not so intended: and cannot be so under; 
stood. The last message of the convict. is 
thus recorded. oe ee ee, 
“The path of duty ends in the home. of death In 
this world a brave man has -to pay ofthis debt by his 
life on the field of. battle for emancipation of his 
country.” ‘oo re Ei ai 

The poem clearly indicates: that the-con- 
vict has committed the offence for which-he 
was sentenced to death in order to deceler- 
ate the emancipation of his country, which, 
according to his previous statement, is still 
bound with chains under alien rule. $ - _. 
: The Act No: XXIII of 1931 was passed 
with a special. purpose, namey,'’ to- provide 
against the publication of matter inciting 
to or encouraging murder or violence: Sec- 
tion-4, sub-s. (1) refers to “words” which: 
directly: or indirectly express approval or 
admiration‘of any offence of murder or any: 


- cognizable offence. involving violence, or of 
any: person, real, -or fictitious, . who has com~ 
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mitted oris alleged or represented to have 
‘committed any such offence. It is well- 
Known’ that sentences of death are seldom 
_Inflicted for any offence other than the offence 
of murder. The ` poem then clearly ex- 
presses approval or admiration of a person 
who is répresented to have committed the 
offence, namely, murder, for which- a death 
penalty is ordinarily inflicted. We mention 
that anexplanation tos. 4 (1) excludes such 
expressions of approval or admiration in 
some cases unless they have the tendency to 
incite to or encourage the -commission of 
similar offences. Clearly when the convict 


to whom the poem relates is termed a hero, 


and the author desires the-drum of his fame 
to reverberate in the whole universe; such 
n tendency existe. EO Ta 

“We hold; then,'that the poem ¢ontains 
words of the nature. described in s. 4, sub- 
s. (1). We cannot, therefore, set side the 
order of the Local Government. ‘fa 

Ne Order set aside. 
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-7 CALCUTTA-HIGH-COURT. 
., -- Criminal ‘Appeal No. 16 of 1932. 
oe “May 25, 1932. 
a "MALLIK AND REMFRY, Jd. 
ALI HUSSAIN AND ANOTHER - APPELLA TS, 


: ms VETSUS 
EMPEROR Opposite Panty. 

Penal Gode Act: XLV of 1860,  43/—Cheating 
—Series of acts—Same- transaction—Tesis— Criminal 
Procedure Code Act V of 1898), £8- 289, S88— 8.888, 
tf applies to case.of sentence -of ‘fine only—Fine, 
when can be realised by instalments. 

To determine whether or .not a series of acts 
would form parts of the same transaction -the most 
important points to be considéred are whether there 
was a common purpose and design. and‘continuity 
of, action: [p. Izt, ‘col. 1.] 

Section 388, Criminal Procedure Code, does not 
app'y to acase wherethe sentence is one of fine 
only and there is no provision except | 
which a fine can be ordered to be realised by instal- 
ments “|p, 127, col. 1] . 7 - pie 

Mr. Anil Chandra 
ihe Appellants... | 

Nirmal Chandra Chakravarty, for the 
Crown. | ar 

Mallik, J. — OE the two appellenis Ali 
Hussain, appellant No. 1, has been convicted 


Roy Chowdhury, for 


under s. 420, Indian Penal Code, and sen- 


tenced: to detention till ‘the rising of the 
court and to. ə-fine of Rs. 250.. Appellant 
No. 2 Saiyed Din has been cenvieled under 
ss. 420 and 114, Indian Penal Code, and 
sentenced to detention till the rising.of the 
court and to-a. fine of. Ris. 60. 


ALI HUSSAIN’ V. EMPEROR. - 


B. ZAR by: 


onrt The allega- 
. tions on ;which thé. twa appellants were. 
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charged were-briefly these: ‘The complain- 
ant Amarendra Nath Dhar is a clerk in the - 
service- ofa ‘firm styled as D. L, Mitter and, 
Company. He is a respectable young man 
fond of betting at the races and takes ‘the 
risk of betting outside the. rings with the 
possible consequence of being charged. with 
gambling. On one Saturday'-about the 
middle of August last he attended the ruces 
and did some betting outside the enclosure 
with unlicensed bookmakers. ‘He lost some 
money and -was -coming home, and when he 
was near the Plassey Gate on the Maidan, 
the accused Ali Hussain met him and say- 
ing -that he had deen him betting with 
unlicensed bookmakers threatened to take 
him to-the thana. Ali Hussain had at the 
time a khaki shirt and a round brush cap on 
his head. Ali Hussain told him that he 
would- not take the complainant to the 
thana if the complainant’ would spend 


"Rs. 100. On the intervention- of appellant 


No. 2, Saiyed Din who happened to arrive 
at the place at the time, the amount was . 
subsequently reduced to Rs. 40. Se 

The compla‘nant then left the place and 
when accused No. 1 came tothe house of 
the complainant, the complainant hed to- 
pay him Rs. 40 as arranged before. A few 
days later the -bwo accused came to the 
house of the complainant again and accused 
No. 1 told him that unless he would pay 
another Rs. 15 to eccused No. 2, accused 
No. 2 would report the matter to the upar- 
walas and that beth. ofthem might, get into 
trouble. The complainant thereupon asked 
them to come and meet him at the, Espla- 
nade near the tremway shed. On the fol- 
lowing. Saturday the complainant, however, 
went and reported the whole matter to.a 
Sub-Inspector, Bhakti Bhusan Roy by name 
and it was arranged ihat the complainant 
‘when he would meet the two accused at the 
Esplanade would take them to the Welling- 
ton Square and would make some payment to 
the accused persons when the Police. could 
remain somewhere near by hiding. As 
arranged:the two accused came and met the 
complainant ‘et the Esplanade on the ap- 
pointed Saturday and according to that 
arrangement the three persons went to Wel- 
lington Square and when a five rupee note 
which has been previously marked was 
handed over to accused No. 1 the appellants’ 
were- arrested by the Police. 

The case for the defence was that the 
complainant owed Rs. 26 to Ali Hussain 
that Ali Hussain made several demands for 
payment of the money; that there was an 


altercation in consequence and that when 


1933 “hu 
the complainant after taking the.accused to. 
Goltalao (Wellington Square) was.giving to 
Ali Hussain a five rupee note,the Folice ar- 


resied them. According to the defence of: 
Ali Hussain, Saiyed Din who was to get: 


Rs. 9 from Ali Hussain accompanied him 
to, Goltalao. On behalf of the defence one 
witness was examined in the case. The 
learned Magistrate, however, disbelieved the 
defence story -and ‘believing the case for 
the prosecution convicted and sentenced the 
two accused persons in the way as stated 
before: 

“On, behalf of the appellants a number of 
points were; raised before us. In the first 
place it was said that there had been a 
misjoinde: of charges and that the-whole 
trial’ has been vitidted thereby. It was said 


that the first day's transaction, namely, pay- 


ment of Rs. 40 had no connection whatso- 
ever wiih the payment “of Rs. 5 at Goltalao 
and that the two incidents could not be 
said to be parts of one and the same trans- 
action. This contention does not seem to 
mė to be well founded. To determine whe- 
ther or not a series of acts would form parts 
of the same transectionthe most importent 
points to be considered are whether there 
was a common purpose-and desien-and con- 
tinuity . of action.” In the -present case 
blackmiling was evidently the common 
purpose and thé second realization was in 
continuation of thg action in the first and 
both, in my opinion, wee in fulfilment of 
that ¢-mmon design of bleckmailing design 
origina‘ing from the discovery of the com- 
plainant ‘betting’ outside the enclosure. It 
is to be-observed moreover in this connection 
that by æ joint irial on charges releting to 
the two incidents the accused dò not appear 
to-have been prejudiced in any way. The: 
whole case for the prosecution wgs disclosed 
from the very beginning and the accused’ 
fully understood that case and were given 
fall opportunity to meet it. 

The second point taken on behalf of the 
appellants wes thatthe conviction for.cheat- 


ing is unsustainable inasmuch, as there was- 


no false representation and, therefore, no 
deception. There may not have been any 
words used to tell the complainant that ac- 
cused No. | was a Police Officer. But from: 
the facts that accused No. 1 wore a khaki 
shirt and threatened: to take the. complain- 
ant to the thana, there’ could not, in my 
judgment, be any manner of doubt thet the 
accused gave the complainant to understand. 
that he wasa Police Officer which he, was: 
-not and that she had . the authority to take 
him tothe thana which authority he did not 
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possess and ‘this, in my opinion, did amount 
to deception. `> + n 

Then it, was‘ urged on. behalf cf the ep- 
pellants that the conviction was be ings- 
much asit rested entirely on the- uac wro- 
borated evidence of the ‘complainan' ‘him- 
self, But in this connection it is io be 
observed. that’ the complainant was before 
the trying Magistrate and that the Magis- 
trate had ihe full opportunity to notice 
his‘demeanour and ‘to observe the wey in 
which he deposed.- The Magistrete ap- 
peers to have been impressed by “the con- 
vincing menner in which the witness gave 
his deposition. It was said that the.story. 
which the complainant gave was not s pro- 
bable one because the complainant wes not 
én uneducated rustic who might easily be 
taken in by such representations as the 
accused are elleged’ to have done. ‘But 
pesons who ere not uneducated rusties 
do scmstimes become victims to swindlers 
and blackmeilers. It was said that it was 
not very probable that the complainant 
should submit to ihe accused: ‘when it is 
remembered thet a conviction, for gambling 
could not be visited with. anything ‘more 
th-n.2 few. rupees fine. Next it is-io be 
remembered thet the complainant wes in 
the employ of a firm and a convictiom for 
gambling might entail losing his .job in 
thet firm. 

Mr. Roy Chowdhury next took exception 
to the admission of some evidence in the 
cese which according to him was inadmis- 
sible. The evidence to which he took ek 
ception was a statement of Babu. Bhakti 
Roy, the Sub-Inspector of Police, to the effect: 
that accused No. 1 had to'd him that when he: 
had detected the complainant in committing 
sodemy in the race-course the ccmpleinant 
offered to give him baksis.if he would let 
him go ¿nd he did-let him ge. It was said. 
ihat- this evidence amounted to a confes- 
sional stetement mede to a Polce Officer 
and was, therefore; inedmissib’e under s. 25, 
Evidence Act. Admitting that the statė- 
ment was a confessional steiement mede to 
2 Police Officer the, learned Magistrate’ does 
not appeer to have used it as a confession. 
What it wes vsed for by him the case was 
that the story which the accused gave at'the 
time of the trial hed not been given to the 
Police ` Officer. As to this-there was no 
dispute. The first- accused in his statement: 
recorded under s. 342, Criminal Procedure 
Code stated that. he had made no statement: 
before the daroga. .This contention must, 
therefore, fail. >. 

Lastly, it was contended by Mr, Roy 


122, 


Chowdhury that the sentences inflicted on 
‘the two accused persons in the present. case 


has. been unduly severe. and that in case” 


we, should mairtain the order of conviction 
in its entirety we should direct, that the fing 
he.paid. by instalments. The sentences in- 
flicted do not appear to me to be excessive 
and I am not aware of any provision except 


s, 388, Criminal Procedure Code, by which 


-a fine can be ordered to bè realised by iñ- 
stalments,: But s, 388, has no application to 


the present- case inasmuch as the sentence’ 


in the present case was not a sentence’ of 
fine only, As stated in the beginning both 
the accused had been sentenced to rigorous 


imprisonment for a day besides the sentence’ 


of fine. 
The result is that the appeal is dismissed, 
The fine will not be realized, 
-Remfry, J.—I agree. TT 
| NA. Appeal dismissed. 
i 8203 
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-LAHORE HIGH COURT. 
SE ` SPECIAL BENCH. 
>: Matrimonial Reference No. 22 of 1981. 
Civil Miscellaneous No. 593 of 1932. 
March 24,: 1933. i 
| ADDIsoN, ABDUL QADIR AND MONROE, Jd. 
. ROBERT JOHN T WISS — PETITIONER 
VErSUS 
r LILY MARY T WISS—RESPONDENT. 
Divorce Act (TV of 1869), s. 14 -Petition for dis- 
solution of marriage—Judge to be satisfied on evi- 
dence that case of petitioner is proved—Evidence of 
micil, necessity of. 
- Under the provisions ofs 14 of the Divorce Act 
thé. court has to be satisfied on evidence that the 
ease of the petitioner has been proved anda decree 
for dissolution of marriage cannot be made merely on- 
admission withoutrecording evidence. In the ab- 
gence of evidence of domicil, a Judge: cannot pros. 
ceéd to hear’ a petition for divorce Alla Rakha v. 
Barkat Bibi (1). and Barkat v. Hakim, Bibi (2),. relied 


a Case referred by the District J udge, 
Ferozepore, with his No. 375-G. F., dated the 
29th October, 1931, . 

Mr. Kanhaya Lal Gauba, for the Peti- 
tioner. j 

" Order.— Robert John Twiss, presented a 
petition, to the District Judge of Ferozepore, 
praying that his marriage with Lily Mary 
Twiss be dissolved on ‘the ground of her 
adultery with a, person unknown. The res- 
pondent put in pleas through Counsel admitt- . 
ing her adultery. Thereupon, the District 
J udge without taking evidence granted the 
petitioner a decree for dissolution’ of his. 


marriage subjéct to confirmation” “by ‘this 


l court. | 


—_— ote, — = oad “eas 


L Ne SILAS V. COR. OF CALCUTTA. 


. there is 
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It is obvious ihat there has been no trial. 
of the petition. There is no marriage certbi-: 
ficate or other proof of the marriage on the 
record, Under the provisions of 6, 14 of the 
Indian -Divorce Act the court Has to be 
satisfied on evidence that the case of the 
petitioner has been proved, As pointed out 
in Allah Rakha v. Barkat Bibi (1) and Bars 
katv. Hakim Bibi (2), a decree for dissolution 
of marriagé cannot be made merely on ad- 
missions without recording evidence. Lastly, . 
thére is no evidence of domicil without which 
the District Judge could not proceed to hear 
the petition, 

For these reasons we get aside the order, 
of the District Judge and return the petition 
to be tried by him de novo in ‘accordance with 
the’ provisions of the Indian Divorce Act, He 
should read the cases mentioned as’ well 
as the appropriate sections of the Act be- 
fore he commences to do s0, There “will be, 
no order'as to ‘costs. - 

N. rice set aside, l 

(1) 126 Ind. Cas. 68: 12 Lah. 22; AI R.I} 20 Lah,’ 
771:-Ind Rul. (1930) Lah 676 


- (9) 130 Ind. Gas 402: 12 Lah. 266: A IR 1931 Lah, 
1; Ind. Rul, (1931) Lah 274: s2PLR22(8B). 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 325 of 1932,, 
August 12, 1982, 
JAOK AND M. G. Guoss, Jel, 
IN. SILAS AND “ANOTHER — MBA 
a ONERE 


“CORPORATION o ‘CALOUTTA—. 


OPPOSITE PARTY, 

Calcutta Municipal Act (III of 1928, s8 $64, 
Sch. XVI, 7.2 (6)—Danger to public, whether necessary 
for applicability ofis. 864—Road not vested in Corpora- 
ttion—Competency of Corporation to demand encroach- 
ment fees. 

-The applicability of s. 364, Calcutta Municipal 
Act, is not confined tocasss of emergency where 
there is danger. to the . public. Under s. 364,. the 
Magistrate has a discretion to make an order direct- 
1 the removal of a structure or not. [p. 123, col. 


" Under Sch. XVI,r. 2 (a), Oaleutta Municipal Act, 
the Oorporation is not entitled to demang fees where 
a road has not vested in the Corporation. -But where 
notbing unjust or unreasonable in the 
demand of the Corporation for the ‘ees, if itis sought 
to take advantage ofany technicality in endeavour- 
ing toavoid it, the Corporation is entitled to take 
any: legal steps opan tə ittoenforee payment. fp. 
124, col 21 ; 

Messrs. Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for the Petitioners. ` 

“Messrs. N. N. Sircar and Satindra Nath: 
Mukherjee, or the Opposite Party. 

Jack,.J.—In this- case a ryle was issued 


l 


upon t the Municipal’) Magistrate and .on ‘the’ 


-. me 


$ 
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Chief Executive Officer: of ‘the. Calcutta 
Corporation to show cause. why the order, 
directing the. Corporation to entirely de- 
molish and remove. portions of a ı certain 
building at the expense of the petitioner, 
should not be set aside or such further 
order made as to this court may seem fit 
on the ground that the learned Magistrate 
misconceived the scope of s. 364, Calcutta 


Municipal Act; secondly that the learned ` 


Magistrate erred in law in holding the 
view that in the present case he had no 
alternative other than to pass an order of 
demolition inasmuch. as the service of ‘a 
valid notice under s.. 299, Calcutta Munici- 
pal Act, upon. the petitioner had been 


proved and admitted by the petitioners;. 


thirdly, that upon a proper construction 
and consideration of Exs. 16, and 18, and 
upon a consideration. of the provisions -of 
law relating theretothe learned. Magistrate 
should have held that the Corporation 
failed to prove that Chittaranjan Avenue 
had vested in the Corporation; - fourthly, 
that upon a proper consideration and con- 
struction of s. 65, Calcutta Improvement 
Act, and Sch. XVI, r. 2(6), Calcutta Muni- 
cipal Act, the learned Magistrate ought to 
have held that the conditions. the 
sanction (viz., payment of encroachment 
fees) imposed. by the resolution of the Build- 


ing Standing Committee dated 20th. June- 


1927, was illegal and ultra vires: fifthly, 
that. the learned Magistrate erred in holding 
that no question of unauthorized work or of 
sanction therefor arises’ in the present 
case, whereas from the notice under s. 299, 
which-clearly mentions the constructions as 
unauthorized, the learned Magistrate should 
have held. that in the present case “this 
question did arise, and, sixthly, that assum: 
ing that the notices under s. 299 of the Act 
were .valid and that the said notices had 
been properly served the, learned .Magis- 
trate should not have passed an order for 
demolition in the present case and should 
have dismissed the application. for demoli- 
tion: - f 6 ae 


. As regards the first ground, it is suggest-" 


ed that. it is only in case. of emergency 
where there is danger .to ‘the. public that 
s. 364 should be used. That question: may. 
at,,once: be dismissed inasmuch: as no aŭ- 
thority. has beén shown for. holding. -that 
this section can only be used in such éases. 
On. the second point, I think that the learn~ 
ed Advocate .iscorrect.in contending. that’ 
there was a discretion in. the ._Magistrate 
under-s. 364, the wording of the section 


being that such Magistrate “may” make an - 


j ì 
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order directing the removal of the structure.. 
The learned Advocate for the Municipality 
has suggested that in this case “may” 
inust be interpreted as meaning, “must” 
and he has referred to Maxwell's Inter- 
pretation of Statutes, page 208. But there 
are authorities for. holding that in this case 
there is ‘a discretion with the. Magistrate 
and that ‘‘may” cannot here be interpreted 
as meaning “must”, The case of Abdul 
Samad v. Corporation of Calcutta (1) and 
other authorities may be referred’ to. - We 
hold. accordingly -that the Magistrate -was 
not right in holding that-he had no alter- 
native cther tthan to pass an ordér of- de- 
molition. , However in the circumstances of 
the ` present case we think that on that 
ground alone we should not refer it back 
to him. for reconsideration. 
-- The next ground was that the Magistrate 
should ‘have held that the Corporation 
failed to- prove that Chittaranian: Avenue 
had vested in the Corporation. Referring 
to:the facts of the present case,- by a re- 
solution in 1927, Ex. 2, it was resolved by 
the Corporation that the plan with alter- 
ation and additions be sanctioned under r. 
2, Sch. XVI, on payment of the usual fees, 
Subsequently, in July,, the Corporation 
wrote.to the petitioner a letter Ex. 3 de- 
mending Rs. 2,682-8-0 as encroachment fees 
when formal sanction would issue. Then, 
on 26th September, 1927, after examination 
ofthe building, the Corporation wrote a 
letter Ex. 4 demanding Rs, 2 954-1-8. ag 
encroachment fees which was found to-be 
exact measurement, 
They made the demand as. enoroach, 
ment over the public street had béen made 
without sanction. ee ae ee a 
».Then ‘in October 1927" the letter Ex. ð, 
was - written. by. the petitioner’ tọ , the: En- 
croachment, Officer, Calcutta Corporation, 
promising to pay encroachment fees. in ful} 
on recelpt of a complete statement. - The 


, Encroachment Inspéctor. in, November sent, 


him the particulars and asked him.to : pay. 
the fees. ' In March 1928 there: was ‘some 
further correspondence about the calculation: 


, and the . Encroachment Inspector.sent ade- 


tailed calculation and requested early action: 
inthe matter..by the petitioner. -Then in: 
April 1928 the petitioner wrote to the. Cor- 
poration stating that the Corporation could 
not claim. any encroachment. fees as én- 
croachment. wes made. on Improvement, 
Trust land and not on Corporation land:.-In: 
May 1929 it was. resolved.at a meeting of; 
the Corporation under s. 65, Calcutta’: Im-. 
~(1) 33 O 287; 3 Of, L.J .211;10.0.W N.18: 


` - 
e-m n 2. a 
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provement Act, that this particular road 
should be, on certain conditions, taken over 


by the Corporation and then in June 1929, 
by Ex. 18, a notice was issued by the Chief 


Executive Officer of the Corporation taking: 


‘over the road. i - 

The contention of the petitioner is that, in 
the first place, at the time when the notice 
derhanding thé fees issued and the con- 
ditional sanction was given, the road had 
not been taken ovér by the Corporation and 
further- that the Chief Executiv: Officer 
was} not entitled under s. 65, Calcutta Im- 
provement Act, to take-over the road. That 
should have been done by ‘the Corporation 
and not by ore of its officers. - On thé 
other hand we have : been referred to s. 12 
of the -Act which-empowers the Corporation 
to delegate its power. under the Act to the 
Executive Officer. It has been further point- 
ed out to us that no specific ground was 
taken inthe application to the effect that 


1 


the Corporation -had failed to prove’ that- 


thisroadhad vestėdïn them because it had 
been. taken. over not by the Corporation but 
by the Chief’ Executive Officer. Had that 
ground ` “been specifically taken it would 
have been open to the opposite party to 
show that this particular power had been: 
delegated to the Executive Officer, We 
also find that: the Magistrate said that it 
was not-disputed before him that the road 
in fact vested inthe Corporation, and: it was 
obvious that the petitioner must have known. 
that the road would eventually vest in the 
Corporation. Be aes EE 
. As regards the next ground that the learn- 
ed Magistrate ought to have held that 
the condition attached to the sanction, 
namely, the payment of encroachment fees, 
was... illegal and wltra vires. No ‘doubt 
under Sch. XVI, r. 2 (6), Calcutta Municipal 
Act, the Corporation was not entitled to 
demand fees where the road had not vested 
in the.Corporation so that they were not 
entitled to make the initial demand for fees; 
and this no doubt.accounts ` for the fact 
that ths Corporation instead of proceeding 
further under the special .provisions took. 
refuge in i 
are entitled to order the removal of any 
structure projecting or encroaching on the 
public street, whether erected before or after 
the commencement of the Act. Bo that 
before the notification under s. 299 issued. 
the road had already vested in the Cor- 


poration and that the’ Corporation were, 


entitled under this section to order its re- 
moval; and it follows that the Magistrate: 


was entitled under 8, 364 on : a reference 
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s. 299 of the Acton which they . 
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made to him bythe Corporation also ‘to 
order its removal. Itissuggested to us in 
the circumstances of the ‘case, since the -de- 
mand of-fees in the first place was illegal 
that-the Magistrate should have used his 
‘discretion and not -to have -ordered the de- 
molition of ‘the structure. But we find 
from the record that in the first instance, the 
sanction was only given'on condition that 
the usual fees were payable and after the 
petitioner-had been informed of-the amount 
of the feés he was quite willing to pay them; 
he said he would. pay‘on full ‘particulars of 
the-fees being furnished to him. This would 
tend -to-show that there wasnothing unjust 
or unreasonable -in’ the demand: of the 
Corporation for the fees. Finding subse- 
quently that owing to atechnical error at 
the time-the demand for fee was made, -the 
yoad-had-not actually vested: ‘inthe -Cor- 
poration the petitionér sought to take advan- 
tage of cl. (6), r. 2, Sch. XVI. -He was. 
of course entitled to do so; but. ih consi- - 
dering all the circumstances we think that 
the Corporation was justified in Having Tte- 
courses to the provisions of ss. 299 end 364. 
The Corporation , ere: obviously entitled to 
the:usual fees and if the petitioner takes © 
advaritge of the technicality in endeavour- 
ing to avoid it, the Municipality are entitled 
to take any legel stéps open to them for 
enforcing payment. Consequently, the -action 
they:heve taken seems to be perfectly reason- 
able and bona fide. Itisa pity that they 
made en unusual delay in giving the 
notice, the sanction having been given in 
1927. and the notice being-given in 1929: 
Butin the circumstances of the''Cese we 
think that the delay hes been sufficiently 
explained. No doubt the Corporation could 
have stopped the building, but the petitioner l 
having agreed. to the payment of the fees 
they thought that he was acting enurely 
bona fide. But that ‘does not justify’ the 
petitioner's now avoiding payment of the 
fees. l i = 
It is suggested in this connection that the 
Magistrate should not have teken action 
under s. 364 in a case in which the civil 
Yourt would not ‘pass 2 mandatory Injunc- 
ion. But, as I have said before, in all the 
circumstances of the present case, the order 
which he made was justified inasmuch 
as we understand that the Corporation 
would not insist upon the demolitionof the 
structure if their fees and costs are paid. 
This rule is, accordingly, discharged. 

M. C. Ghose,J,—I agree. 
_N, Rule tlischarged, - 


-— aw ~ - wt — 
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LAHORE HIGH COURT. 
Criminal Appeal No. 1J11-of 1930. 
March 7, 1931. ` 
DALIP SINGH AND ABDUL QADIR, JJ. 
ABBAS KHAN AND ANOTHER —Convicts— 
APPELLANTS 


VETSUS 


EMPEROR— Oprrosrme Party. 

Penal Code (Act XLV of 1860), ss.-802, 804, Part 
I—Sudden quarrel—Assailants running with winnow- 
ing instruments they had in their hands and taking 
part in fight—Death of a person during fight—O fence 
—Culpable homicide not amounting to murder. 

Where as a result ofa quarrel batween the par- 
ties which was admittedly sudden, a fight ensued 
and one person was killed and it appeared that in 
all probability the assailants had runto take part 
in the fight with the winnowing implements which 
they were using in their respective threshing floors 
and had inflicted: blows with them: 4 

Held, that the offence was one of culpable homicidg 
not amounting to murder and fell under s. 304i, 
Part 1 of the Penal Code. 

Criminal Appel against en order of the 
Sessions Judge, Mianwali, dated the 7th 
November, 1930, 


Mr. A. R. Khosla, for the Appellants. 
Mr.. Abdul Rashid, for the Crown. 
Ab dul Qadir, J.— Six persons namely 


Bahadur, Gul Beg, Fette, Hassan, Shera 


and Abbas of Wendha Khen Beg Wale in 


Mienwali District were committed to the 
Sessions for trial for having caused the 
deeth of Amir Khan, son of Sadullah Khan, 
of their village, on 28th May 1930. The 
court found “that. Bahadur, Gul Beg. and 


Fatta were guilty under s. 302, Indian Penal. 


Code, and it convicted them of the offence 
of murder, but in view of the fact that the 
attack was not premeditated and there was 


no previous enmity between the parties, it 


gevé-eachof them the sentence of transpor- 
tation for life. 
were acquitted of the charge of murder, but 
they along with the other three persons 
named above, were convicted under s. 323, 
Indian Penal Code, for heving caused simple 
hurt.to Sadullah Khan, Zarif Khan, Adam 
Khan, another Sadullah, on the same occa- 
sion and were sentenced to one year's rigor- 
ous imprisonment each. They were also 
convicted under s. 24, Cattle Trespass Act, 
and sentenced to three months’ rigorous im- 
prisonment each; the sentences were ordered 
to run concurrently. Three connected ap- 
peals arise out of this case. Appeal No. 1138 
of 1930 by Bahadur, Gul Beg and Hassan 


and Appeal No. 1111 of 1930 by Abbas and 
ie alias Shera were argued before. 


Sher K 
us on llth and:.12th February, but orders 
had to be reserved. on-that date, because -it 
was found that a separate appeal had been 
pubsequently filed -by. Fatta; through: Jail, 
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Abbas, Hassan and shera: 
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of which notice had to be issued to: the 
appellant io ascertain whether he would 
arrange for his representation in this court. 
Fatta’s appeal came up before us on 26th 
February, when notice had been served on 
him, but no one was present on his behalf, 
while Mr. Sawhny Public Prosecutor, High 
Court, appeared forthe Crown. The case of 
Fatta, according to the finding of the learned 
Sessions Judge, is exactly like that of Baha- 
dur and Gul Beg and this judgment will 
dispose of èll the three connected appeals: 
The facts alleged by the prosecution ma 
be briefly summarized as follows :— 
- The accused who are related to one an- 
other, have a khalwara on the eastern side 
of a water channel and the complainant 
Sadullah Khan hasa threshing -floor on the 
other side of thé same channel. On the 
morning of 28th May, he and his son Zarif 
Khan (-P. W. No. 11), and his -other son 
Amir Khen were present at their threshing 
floor along with Adam Khan, the brother of 
Sadullah-Khan end another Sedulleh who 
is their servent. They were threshing corn 
and three of the appellants, nemely, Baha- 
dur, Gul Beg and Fatte were also threshing 
corn in their own khalwara. Four pairs of 
bullocks belonging to the accused trespass- 
ed into the complainent’s khalwara and 
began eating from the stock of corn, but 
were driven ovt by Amir Khan, who shouted 
to the accused not to-let their cattle come to 
his khalwaro. A little later, it is stated, 
the bullocks of the accused came again into 
the khalwara of Amir Khan and began to 
damage his stacs. He-then rounded them 
up end said that he was taking them to the 
pound. eye l 
He had gone to a distance of about 40 
karams when Fatta came and prevented 
him from. doing so and shouted to his friends. 
to come, as the cattle were being taken to 
the pound. “Thereupon Bahadur and Gul 
Beg came running to the spot and were 
shortly afterwards followed -by’ Hassan, 
Shera and Abbas who were at another 
threshing floor some 60 or 80 kar ms away. 
Fatta raised his kulhari and struck Amir’ 
Khana blow on the head: withthe Lack ‘of. 
it.. Amir Khan had a tringél in his hand, 
with which he had been winnowing wheat, 
and he struck Fatta with it, but Gul Beg’then 
struck Amir Khan with a wahola which-he 
had in his hand, using again the back of 


` that weapon, and Amir Khan fell down after. 


receiving this blow. Bahadur struck him 
another ‘blow, when he was falling,’ with a 
kulhart which: he had in his hand? again 
using-the --back of the. weapon, Sadullak- 
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Khan, father of Amir Khan, Sadullah the 
servant,-Zarif Khan and Adam Khan, wit- 
nesses; came ‘to the rescue of Amir Khan at 
this stage and they were struck by Shera, 
Hassan and-A:bbas, the three accused last 
named having been joined by-the. three first 
named in beating’ all the members of ‘the 
complainant’s party. The accused then drove 
off their cattle and-went back to their own 
khalwara. . | 

Haq Niwaz ( P.:W. No. 7) came to know 
of this occurrence when he -was on his way 
to Mianwali, to appear in:a civil case which 
he had..there and he informed Sardar 
Pishaura ;Singh, Sub-Inspector (P. W. 
No.13 )- at. Mianwali as to what hed occurr- 
ed. The latter left. immediately for. the 


scene of the occurrence and found Amir. 


Khan's dead body lying in the khalwara of 
Sadullah Khan, complainant and found 
Adam Khan und Zarif Khan lying injured. 
He prepared the statements of the injuries 
of all the. injured persons: as well as the 
surat-i-hal of Amir Khan deceased. He also 
found that there.were some-injuries on the 
bodies of two of the accused, namely, Fatta 
and Bahadur. .He recovered . broken 
‘pieces of some tringels at the spot where the 
‘fight. had taken place and took possession of 
them and subsequently these broken pieces 
were produced in court. On the above facts 
the six accused were challaned. 7 
‘On the post. mortem. examination of. Amir 
Khan, eight injuries were discovered on his 
body, four of which were on the head, but 
they were all confused wounds caused by 
some blunt weapon:like a stick. ‘The 3n- 
. juries of the persons injured’ on both sides 
were examined by Sub-Assistant Syrgeon 
Dr. Ram “Bhaj Madan ( P; W. No. 2). No 
less than 13 injuries were found on the per- 
son of Zarif Khan, one of which was on the 
top of the head and another on the left 
eyebrow, Adam Khan hadas Many as nine 
injuries out of which one was on the head 
and one. on the forehead.. These injuries 
were simple and were caused by some blunt 
weapon. Fattathad three injuries, one 
of which was on the head. Bahadur had six. 
All these injuries were simple and were 
caused by some blunt weapon like a lathi.. | 
. Sadullah Khan (P. W. No.: 8), Adam 
Khan (P: W. No. 10 ); Zarif Khan (P. W. 
No. ll)and Sadullah, the servant ( P. W.. 
No. 12) are éye-witnesses of the. occurrence. 
and, asthe learned. Sessions Judge obseryes; 
they have given a consistent story at various: 
stages-of the proceedings and there~is no. 
reason to doubt their testimony. - They were. 
„all present at. the spot.of occurrence.as' shown: 
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by their injuries, though the injuries of. the 
two Sadullahs were comparatively slight. 
Two ofthe accused who had injuries on 
them i. e. Fatta and Bahadur, admit the 
occurrence and their ,participation in it, 
though their version is different from that 
of the prosecution. The other four accused 
plead an alibi and say they were not present 
there at all. The defence , version is that 
they were at their threshing floor when 
Zarif Khan (P. W. No. 11) came from his 
residence driving six cattle towards- his 
threshing floor.and that-his cattle trespassed 
into their threshing floor and damaged their 
stack of corn. Thereupon Fatta put a thorny 
hedge across the path which passed by their 
threshing fioor, but Zarif Khan came and 
removed it. On this they exchanged! abuse 
and Zarif Khan struck Fatta witha stick 
and Adam Khan, Amir Khan and the two 
Sadullahs also came armed with sticks and 
attacked Fatta and Bahadur came to Fatta’s 
rescue. They add that they. cannot say who 
caused the injuries‘ to Amir Khan or to any 
member of the -complainant’s party. This 
version is obviously absurd and requires no 
comment. The defence evidence produced 
by the accused is worthless and I have no 
hesitation <in holding that the prose- 
cution story is inthe main correct and 
established by the evidence on the record 
and it isthe party. of the accused who are 
responsible for -having caused the death 
of Amir Khan and having caused the in- 
juries referred to above, to Zarif Khan and 
Adam and other members of the prosecution. 
party. | a Ni we an 
“The only question left for discussion there- 
fore is asto the nature of the offence committ- 


-ed by the appellants. Only three of them 


are said,to have struck Amir Khan deceased: 
and those alone have been held to 
be . responsible for the injuries caus~ 
ed -tohim. It is difficult to hold, how- 
ever, that these persons are guilty of mur- 
der. The quarrel which led to this fight was 
admittedly sudden and it does not seem pro- 
bable that any kulhari or wahola was used 
by any of the appellants on the occasion., 
It is ‘hardly likely that’ if there are three 
persons armed with such weapons in the 
party that assails Amir Khan, each one; of 
them should-bé using only the back side of 
the sharp-edged weapon in his hand. It is. 
further: significant that the broken pieces, 
not of ‘one tringel but of more than one 
tringel were found at the ‘scene of occur- 
rence by-the-Sub-Inspector of Police, as de~ 
posed by: him:--That~-shows that in all pro+ 


bability the:parties.ran'to take part in this 
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fight when Amir Khan was taking ‘cattle to 
the pound, with the winnowing instruments 
which they were using in their respective 
threshing floors and fought: with them. The 
introduction of kulhari or waholas in thé 
statement of the prosecution witnesses. is 
‘possibly an ‘exaggeration. It ,seems'to 
me, therefore, that the case is one of culp: 
able ‘homicide, but considering the nature 
of the injuries on ihe head of the decéased 
it must be held that the offence fell under 
8.304, part I, Indian Penal Code.’ I would, 


therefore, Alter convictions of Bahadud; ‘Gul 


‘Beg and Fatta, from s. 302, Indian Penal 
Code, to those under s. 304, part: I, Indian 
Penal Code, and reduce their sentences ‘tó 
seven years’ rigorous imprisonment each. 
In their case I “would. ‘uphold their convic- 
‘tions under s. 323, Indian Pénal Code, along 
with the sentences under that head, but’ those 
sentences. will run concurrently with the 
sentence of seven years rigorous Imprison- 
ment each; already mentioned. 

As regards Abbas, Shera and Hassan, I 
think their sentences are heavy for an of- 
‘fence under s. 3234 Indian Penal Code. 
They have had about three and a half 
months’ imprisonment already, and I under- 
stand they. were under trial for a consider- 
ably long ‘period. The sentences already 
undergone by them will, therefore, meet”the 
ends: of justice in’ their case, ° 
s. 323, Indian Penal Code, is concerned. 
‘Their convictions under S. 323. Indian Penal 
Code, are maintained but'the sentences arére- 
duced-to the period of imprisonment already 
‘undergone, and they may now be released 
forthwith.- ae 
* -As regards the separate Sentences impos- 
ed on all the ‘six’ ‘appellants under the Cat- 
tle Trespass Act, it is not quite clear that 
these’ ‘were justified. I would acquit the 
appellants under this head. 


Dalip Singh, J.—I agree to the order J 


A Likud 


Sentence reduced.. 
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ALLAHABAD HIGH COURT. 
. First Civil Appeal No.-. 193: of. 1931. 
- October 14, 1932, - oe a 
D SULAIMAN, ©. J., AND Kison; J:. 
. MANNU NAIK AND ANOTHER— APPELLANTS 
eo Syersus. i ozr Ke 
“MATHURA PRASAD AND. OTHERS— 
SPONDENTS.: : i 
-y Ciuil. Piotet Code (Act `V’ of 1908), O: XXI, 
7. 89—Sale of Several, items on. , same 
qrent-debtor applying to set- “aside. sale’ of one item’ on 
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depositing its: price plus penalty—Sale of the item, 
if canbe set aside 

Where several items of property were sold in 
auction: on one and the’ same date and the judgment- 
débtor applied to set “aside the sale of one of these 
items .depositing the price of that item plus the 
penalty of. five per cent without depositing the 
whole of the decretal amount for which the prop- 
erties had been put up for sale claiming reduc- 
tion-on account of the prices paid- by the auction- 
purchasers for the other items: ’ 

Held, that-the amount which he need not deposit 
was. the. -sum which had been received by. the, de- 
cree-holder between the date, of the proclamation 
and the date of thedeposit or, at any rate, before 
the expiry óf 20 days from the date of the sale, 
and that-the judgment-debtor could.take advantage of 
the provisions of O. XXI, r. 89, O. P. O. , only if he- de- 
posited the whole of the amount for which’ the prop- 
‘erty had been ordered to be sold minus what had 
‘been ‘received by the decree-holder before the” ex- 
Panna Lal ‘vy. ‘Bhola 

: (1), commented upon. Kripa Nath, Pal v.-Ram 
ja. Dasya (2), Obla K. Subbayyar v. Thoppat 
Muthayyan -(3), teferred to. . 


_ First Appeal’ from an order “04. "the Sub- 
Judge; Azamgarh, dated the 29th August, 
1931.7 


Dr. K. "N. Katju and Mr. A. Sanyal, for 
‘the Appellants. 
- Mr. Ky Verma, for the Respondents. 

‘ Judgment. —This is: an appeal from. an 
‘order disallowing an ‘application ° “under 
O: XXI, r. 89,- for the setting aside ofa 
sale. It appears that in execution: of a 
mortgage-decree 12 items’ of properties 
‘mortgaged were:sold -on the same date, 
‘namely, 24th June-1931, in | 12 separate 
clots ‘and they ` fetched - different -parties, 
which -were noted. The auction-purchasers 
“also were different. On 2Isé July: 1931: the 
‘mortgagees from the judgment- debtors’ of 
‘ene of thé. items filed an ‘application “under 
‘O. XXI, r.: 89 for. the setting : aside .: of ‘the 
sale of the item which had. been sold*for 
“Rs. 5,5000.- They ‘deposited’ the. sum.;0f 
“Rs. 5.5000 plus the ‘penalty-of 5‘per cent. 
‘but did not*deposit-the-whole. ‘of the’ de- 
‘cretal’ amount ~ for, - which’ the : properties 
had been put up- for sale.. The learned 
‘Subordinate Judge confirmed ‘all the sales 
in September 1931. He -disallowed ‘the 
application of. the mortgagees -on “the 
‘ground that it- was not open. to them to 
apply ‘under that rule to have. the sale 
‘setiaside of some only of the ‘lots. -It is 
‘contended before -us in appeal that ings- 


‘much as the salesof the other lots were con: 


firmed and, in fact, no applications for the 
‘setting aside of those sales were ever 
‘made it must .be -taken that the decree- 
holders -had ‘receivéd the balance of: the 
‘amount and it- was therefore open ‘to -.the 


“judgiment-debtors - to have-the sale- oe this 


\ 
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particular item-.sek aside on payment of 
its price plus the penalty. 

There is no doubt that when properties 
are sold for separate prices and in favour of 
different purchasers, there are so many dif- 
ferent salesand a judgment-debtor may 
apply to have only one of the sales set 
aside. But O. XXI, r. 89, prescribes that 


he must deposit in court a sufficient amount 


not only for payment to the purchaser a 
sum equal to5 per cent. of the purchase 
money but also for payment tothe decree- 
holder the amount specified in the procla- 
mation of sale as that for the recovery of 
which the sale was ordered less any amount 
“which may, since the date of such proclama- 
tion of sale have heen.received by the de- 
cree-holder. This rule gives an indulgence 
to the judgment-debtor and allows ' him a. 
further period of 80 days to pay the amount 
together with the penalty. But in order 
to avail himself. of’the provisions of “this 
rule he must bring himselfstrictly within its 
purview and must fulfil all the. conditions 
required: by it. ‘It is- clear the ‘amount 
which he need. not deposit is, the sum which 
had been received bythe decree-holder_bet- 
ween the date of the proclamation and the 
date of:the deposit or; at any rate, before 
the expiry of 30 days from the date ` of. the 
sale. It: isobvious that the sale .of . the 
other-items cannot be confirmed before the 
expiry of the prescribed 30 days. So long 
as the sale of the other items _has not con- 
firmed the decree-holder has not. even the 
right to apply to:the court for the. payment 
of the money to him: It. is therefore: impos- 
sible to ~hold. that the decree-holder can be 
-deemed to have received the amount depo- 
sited by the auction-purchasers before _the 
sale has been actually... confirmed.._ As a 
matter of fact; the view taken in some, of 
the other High Courts isthat the word “re- 
ceived” must.be.taken in its literal sense 
and -it-is, the. actual receipt of money: by the 
decree-holder and .not the deposit of any 
amount by auction-purchasers In court which 
is contemplated. But in any caseit is 
clear that so long_as:the decree-holder has 
not--the right. to take tte- money’ out of 
court before, confirmation it cannot he said 
that:the money has. been received by him 
merely bécause-it has been , deposited to his 
credit. - Pra - 

In chis view ofthe matter it:seems almost 
impossible for a judgment-debtor-; to take 
advantage. of the fact-that other sales. have 
‘taken, placeon the same date and - that 
‘auction~purchasers have deposited. amounts, 
and to claim. credit for. those sums-and de- 
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duct the same from the amount which he 
offers to pay. Hehes to, pey the amount in 
court within thirty days whereas the con- 
firmetion of the sale of the other items can- 
not take plece within that time. If the 
law were otherwise ə judgment-debtor 
would be gble to pick and choose and ap- 
ply for the setting «side of the sale of 
only one of the severalitems which may 
have been sold cheep, on payment of its 
sale price and penalty, cleiming credit for 
the .payment of the sale price ot the other 
items. The learned: Advocate for.the ap- 
pellants strongly ‘relies onthe case of Pan- 
na Lal v. Bhola Nath (1). Apparently. in 
that case also several items were sold on 
one and the same date and the judgment- 
debtor applied to have the sale of one 
item cet aside on payment of the purchase- 
money and penelty. and claimed reduc-. 
tion .on account of the prices paid by the 
-auction-purcheser of the other items. The 
learned Subordinete Judge had -referred 
-to Calcutta and Madras cases, Kripa Nath 
Pal v. Ram Lakshman Dasya (2) and Obla 
KSubbayyar v. Thoppat Muthayyan (3), 
“which relied on an earlier Madras case but 
though that the facts of those cases were 
not exactly the-same, and that in the 
absence ofany authority of this: court he 
was entitled to take an equitable view of 
the matier. The learned Judges of this 
‘court in disposing of the revision did not 
dissent from the view expressed: in the 
“cases quoted above and presumably . con- 
-sidered that the case- before them was 
distinguishable. The decision appears to 
‘have been based on a statement made on 
behalf of the applicant before the. Bench 
that the. decree-holder had withdrawn the 
money fetched at the auction sale in full’ 
satisfaction of his decree, which statement 
the Jearned Advocate for the opposite party 
was not-ina position to controvert. The 
learned Judges: do not séem’ to have en- 
dorsed:the view of the court below that 
the case could be disposed of merely ‘on 
equitable grounds. The learned Advocate 
for the respondents before us contends that 
it was not possible for a decree-holder to 
have withdrawn the money in that-case be- 
fore the confirmation of the sale and- that 
the assertion must -have implied that the 
amount was withdrawn some time’ before 
the-revision came for. hearing. . It seems 
to us thatthe decision is based mainly on 


(1) 128 Ind. Cas, 818; A. I. R. 1930 All. 843. 

(2310 W.N. 703: - Baa 
= (3)65 Ind. Oas 983; A. F.R. 1922 Mad, 54; 14 Ly W, . 
631; 42 M. L. JATI; 30M, Li T, 83, a ae 
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the ground that: the ` decree-holder 
withdrawn the money and that 


had 
the de- 


creè had been fully satisfied -in that way.. 


It was apparently in this view of the 


matter that.the learned Judges 


decree-holder. If the learned Judges meant 


to lay down that the withdrawal of the 
money by the decree-holder after the expiry 


of 30 days would fulfil the requirements 
of the rule, we regret we are unable to 
agree with that view. The judgment-deb- 
tor can take advantage of the ‘provisions 
of O. XXI, r. 89 only if he deposits the 
whole of the amount for which the property 
had been ordered to be sold minus what 
had been received by the decree-holder be- 


fore the expiry of the prescribed time. We 


accordingly dismiss the appeal with costs. 
NA. Appeal dismissed. 


talaga asam 


OUDH CHIEF COURT. 
Criminal Appeal No. 98 of 1933. 

; March 29, 1933. 
BISHESHWAR NATH AND Nanavutry, JJ. 
EMPEROR — COMPLAINANT—ÅPPELLANT 
VETSUS 

RAM. DAT. AND OTHERS — ACOUSED — 
RESPONDENT. 


_ Criminal - Procedure Code (Act V of 1898), s. 41°— 
Appeal against acquittal—Considerations—Degree of 


probability—Hvidence Act (I of: 1872), s. 8—Criminal. 


trial—Acquittal based on extraneous and irrelevant 
considerations—Evidence—Complainant's wife, if to 
he disbelieved—Motive, evidence as to—Whether to be 
furnished by prosecution—Penal Code (Act XLV of 
1860), ss. 147, 807. ` 

In an appeal against an acquittal by the Court of 
Session, the Crown must satisfy the court that the 
guilt of the accused is proved beyond any reason- 
able doubt, and, when it has done that, it naturally 
follows that ithas succeeded in proving to the 
satisfaction of the Appellate Court that the grounds 
given by the Court of Session in acquitting the 
accused are unreasonable and unsound. As to what 
constitutes proofof the guilt ofan accused persoa in 
any given case, that depends upon the bundle of 
facts which serve either immediately or. mediately 
to convince the mind of the truth of the prosecution 
story and of the charge against the accused. As 
absolute certainty amounting to demonstration of 
guilt is seldom to be had, the court is obliged to 
act on degrees of probability which fall very ‘short 
of it. It hasto be judged aright whether in each 
particular case the degree. of probability is so high 
as to justify onein regarding itas a certainty and 
in acting accordingly. In holding a certain fact or 
thing as proved, allthat a Judge need look for is 
puch ahigh degree of probability that a prudent 
man, in any other transaction where the conse- 
quences of a mistake were equally important, would 
ect on theassumption thatthe thing was true. Lp. 
131, col. 1.1 e , 

A person was assaulted and seriously injured ‘and 
the assailants were tried for offences under ss, 30i» 
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that the amount had been received by the: 
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149, Penal- - Code They. were acquitted by the. 
Sessions Court It appeared.that the Sessions Judge 
allowed his mind to be defected by extraneous and 
irrelevant considerations and to have put the injured , 
and aggrieved complainant on his defence and, to 
have held his testimony to be unworthy of belief 
unless corroborated by the evidence of unimpeach- 
able and indépendent witnesses. It also appeared ° 
that the evidence of the prosecution witnesses stood , 
unrebutted and virtually unshaken in cross-examina- 
tion, and that the accused examined no witnesses in’ 
their. defence nor offered any alternative theory to’ 
explain away the murderous assault on the injured : 
person. The Sessions Judge had also rejected the 
sworn positive testimony ofthe complainant and his 
wife and others on purely a priori reasoning and’ 
ingenious and far fetched speculations as to what could - 
orcould not have bappened on the fatal night of oc-` 
currence and whether anybody could or could not; 
have seen the assailants at the time of the assault : 
Held, onan examination of the evidence, ` that the 
charge unders 307, Peaal Code, had been brought. 
home, and that the order of acquittal passed by the 
Sessions Judge should be set aside. [p. 134, col. l'j 
Held, also, on the evidence that the charge under- 
a, 147 had not been satisfactorily made out. [ibid.] 
The testimony ofan eye-witness to a crimeis not, 
tobe rejected merely because of her being the com- 
plainant’s wife. [p. 135, col 2.] 
The prosecution is not bound to furnish any evi- 
dence as to the motive with which the accused com 
mitted an offence. [p. 133, cols. 1 & 2.] l 


| Criminal Appeal against an order of, the 
Assistant Sessions Judge, Barabanki, dated 
the 5th December, 1932. . ; ; 
Mr. G.H. Thomas, Government. .'Advo- 
cate, for the Crown. 
Dr. J.N. Misra, for the Accused. a 
Nanavutty, J.—This is an appeal filed by 
the Local Government under s.417 of.the 
Code of Criminal Procedure against the 
judgment of the learned Assistant Sessions 
Judge of Barabanki acquitting the accused 
Ram Dat, Sahib Din -and Bachcha . altas 
Ram Dayal of offences under ss. 147 and, 
307 of the Indian Penal Code. i ; 
The story of the prosecution is briéfly as 
follows: — ; ; 
- The complainant Nankao Kurmi, chauki- 
dar of village Gachkari was sleeping on a 
cotin the “tirwaha” or cattle shed of his 
house in Gachkari. His wife was sleeping 
nearby on another. cot. Sometime after 
midnight on the night between _ the 10th 
and 11th September 1932, when the train from 
Lucknow to Fyzabad had passed Patranja 


“Railway Station, Nankao was awakened by 


the noise of lathis being struck on the 
chappar or thatched roof of the verandah 
underneath which he was sleeping, and he 
saw.some 10 or 11 persons standing outside 
the chappar. Two of the men had ‘spears 
and ‘the others had lathis. As he woke 
up he was struck with a spear, and ‘then the 
men began to.bit him with the butt end of 
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their lathis. Themanwho struck him with 
the spear was Bachcha accused. The two 
other men whom he recognized et ihe time 
he was being beaten with la:his were Ram 
Dat and Sehib Din. Sahib Din is the, son 
of Bachche’s sister. Nankao was then 
dragged bytheleg and pulled ovt of ihe 
chappar. Heraised an alarm and then his 
wife, Musammat Hardei, also woke up and 
she too saw and recognized Ram Dat, Sahib 
Din and Bachcha beating her husband with 
lathis and spear. She did not recognize the 
fourth person who was striking her husband 
with a spear. Musammat Hardei entreated 
the assailants not to kill her husband and 
when she tried to interfere they threatened 
to beat her, and she then ran inside the 
house and from there began to call for help. 
The first person to arrive on the scene on 
hearing her cries was Jokhan Murao (P. W. 
No.9), whose house is oppositeto that of 
Nankao and to the east of it. Jokhan was 
Bleeping under a “nim” tree to the south of 
the cattle shed under which Nankao ‘and his 
wife were sleeping. After the arrival of 
Jokhan on the scene came Domey Kori 
(P. W: No. 10), whose house is adjacent to 
that of- Nankao and to the west of it. 
Jagmohan Pasi (P. W. No. 6)..and Tikori 
Pasi (P.W. No.7) ere -also said to have 
come tothe spot immediately on hearing the 
cries and to haveseen Ram Dat, Sahib-Din 
and Bachcha beating the chaukidar Nankao. 
Then other persons of the village also-:came 
up and the assailants of Nankao fled in 2 
body. After the assailants. had left the 
place, Sita Ram, chaukidar of Makdumpur, 
was sent. for .and he accompanied by 
Jagmohan Pasi, Tikori Pasi, Jokhan Murao 
and Domey Kori, all residents of: village 
Gachkari, wentto Thana Mawaiin Tahsil 
Ramsanehighat, District Barabanki “and 
made a report of the occurrence, at 5A a. 
on the morning of the 11th September 1932, 
Gachkari is six miles to the north of Police 
Station Mawai. In this -First Information 
Report thenames of all three accused Ram 
Dat, Sahib Din and Bachcha have been men- 
tioned, and all three were charged under 
s. 307, Indian Penal Code, with an attempt to 
commit murder. Nankao chaukidar did 
not accompany Sita Ram to the Police 
Station because he was not, in a fit condition 
todo so. The investigating Police Officer 
came to the scene of the occurrence at about 
6-30 a.M.on the morning of the ‘11th ‘of 
September. He examined the injured 
chaukidar and made arrangements for 
having him sent to the hospital’ for medical 
gitendance. He prepared a sketch of the 
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Iecality (Ex. 13), and besides the complain”: 
ant, he also examined Musammat Hardel- 
and four other witnesses, end efler complet-: 
ing hisinvestigation he prosecuted all three‘ 
accuced for an offence under s. 147, Indian. 
Penal Code, and Bachcha also for an offence 
under s. 307, Indian Penal Code, and Ram 
Dat and Sahib Din for an offence. under s. 
307-149, Indian Penal Code. These charges: 
were amended in ihe Court of Session and. 
the learned Assistant Sessions Judge charged 
all three accused Ram Dat, Sahib Din and 
Bachcha with offences under ss. 147 and 307. 
of the Indian Pena: Code, read with s. 149, In-. 
dian Penal Code. (The learned Judge refer- 
red to themedical evidence in the case giving 
the list of injuries inflicted and proceeded: -. ) 
Itis clear from the medical evidence ‘that: 
a murderous assault was made upon the. 
chaukidar who wes fortunate to escape with 
his life. The offence committed by the 
assailants of the chaukidar falls within the 
latter part ofthe first paragraph of s. 307 of 
the Indian - Penal Code, and is punishable 
either -with transportation for life or with 
rigorous imprisonment which may extend to 
10 years and also with fine. : 
On behalfof the prosecution six persons 
have been examined aseye-witnesses of the 
occurrence. Fhey are P. W. No 4, 
Nankao chaukidar, P.W.No. 5, Musammat 
Hardei, P. W. No.6, Jagmohan Pasi, P. W. 
No. 7, Tikori Pasi, P. W. No.9, Jokhan 
Murao, who was sleeping near the “nim” 
tree-to the south of the chaukidar’s house 
and P. W. No.10, Domey Kori, whose house 
also adjoins the house of Nankao ‘chauki- 
dar. Soe 
Before we discuss the evidence of these six 
eye-witnesses, we would like to refer to 
certain observations made by the learned 
Counsel for the accused. Ina very eloquent 
address, Dr. Jaikaran Nath Misra, the learn- 
ed Counsel for the accused, invited our at- 
tention to the rulings of this court reported 
as Emperor v. Maqbool Ahmad Khan (1), 
Emperor v. Bharat Singh (2) and Emperor 
v. Paragi (3). He argued that we ought 
not lightly to set aside the order’ of acquit- 
tal passed bythe learned Assistant Sessions 
Judge in the present case. He pointed out 
that the presumption of innocence . in 
favour of the accused which wasthe funda. 


(1) 139 Ind. Cas 751; 9 O WN 3atp. 9; Ind Rul. 
(1932) Oudh 383: 33 Cr I. J 920;A IR 1932 Oudh 
317; (1932) Or. Cas 872; 7 Tuck 511. 

(2) 139 Ind. Cas..740;9 O WN 145 at pp. 150, 
i. Ind. Rul, (1932) Oudh 390; 33 Cr. -L J 
32. i . 


(3) 139 Ind. Cas. 736; 90 W N 321atp. 323; Ind, 


“Rul. (1932) Oudh 391; 33 Cr. L J 929, 


- 
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mental principle of English jurisprudence 
was immensely strengthened when after a 
“fair and protracted trial the accused were 
acquitted by the Court of Session and that 
the Crown had to make out a very strong 
and clear case against the accused before 
the order of acquittal passed in their favour 
could be set aside. It was further argued 
on the strength of a ruling reported as 
Ghafoor Khan v. Emperor (4), that in an 
appeal filed by the Local Government under 
s. 417 of the Code of Criminal Procedure, 
the Crown had not only to prove beyond 
any reasonable doubt that the accused per- 
son was guilty but .also that he had been 
acquitted by the Court of Session on un- 
reasonable grounds. This last ruling clearly 
lays down that the Crown must satisfy the 
court that the guilt of the accused 1s 
proved beyond any reasonable doubt, and, 
when it has done that it naturally follows 
that it has succeeded in proving to, the satis- 
faction of the Appellate Court that the 
grounds given by the Court of Session in 
‘acquitting the accused are unreasonable 
and unsound. As to what constitutes proof 
of the guilt of an accused person in any 
given case that depends upon the bundle 
of facts which serve either immediately or 
mediately to convince the mind of the truth 
of the prosecution story and of the charge 
against the accused. Absolute certainty 
amounting to demonstration of guilt in this 
work-a-day world is seldom to be had in the 
affairs of life; and we arefrequently obliged 
to acton degrees of probability which fall 
very short of it indeed. Practical good 
sense and prudence consist mainly in 
‘judging ‘aright whetherin each particular 
` cass the degree of probability is so high as 
to justify onein regarding it as a certainty 
and in acting accordingly. In holding a 
certain fact or thing as proved, all that 
a Judge need look for is such a ‘high 
degree of probability that a prudent man, in 
any other transaction where the consequen- 
ces of a mistake were equally important 
would acton the assumption that the thing 
was true. Section 3 of the Indian Evidence 
Act, defining what facts are said to be 
proved, isso worded as to provide for two 
conditions of mind, first, that in which a 
man feels absolutely certain of a fact, in 
other words, “believes itto exist”, and 
secondly, that in which though he may not 
feel absolutely certain of a fact, he thinks 
it so extremely probable that a prudent 


(4) 131 Ind. Ods. 436:8 O WN. 101, A IR 1931 
Oudh-116; 32 Or. L J 694; Ind. Rul. (1931) Oudh 
196; (1931) Or. Oas. 276; 6. Luck. 539. 
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man would, under the. circumstances, act on 
the assumption of its existence. 

We have thought it necessary to set forth 
these fundamental and rather elementary 
ideas at the outset of our examination of 
the evidence in this case, because the 
learned Assistant Sessions Judge who tried 
this case has allowed his mind to be de- 
flected by extraneous and irrelevant con- 
‘siderations, and to have put, so to speak, 


“the injured and aggrieved complainant on 


his defence and to have held his testimony 
to be unworthy of belief unless corrobo- 
rated by the evidence of unimpeachable and 
independent’ witnesses; and that too when 
the evidence of the prosecution witnesses 
stands unrebutted and virtually unshaken 
in cross-examination, and the accused have 
‘examined no witnesses in their defence 
nor offered any alternative theory to ex- 
plain away the murderous assault on the 
‘ill-fated chaukidar. It is true that the ae- 
‘cused were not bound to offer any. ex- 
“planation whatsoever as to how the chauki- 
-dar came to be beaten with lathis and 
spears; but thenon the other hand it is 
‘equally true and right to emphasise the fact 
that the learned Assistant Sessions Judge 
was not justified in rejecting the sworn 
positive testimony of the complainant and 
‘of his wife and others on purely a priori 
reasoning and ingenious and far 
fetched speculations as to what could or 
‘could not have happened on the fatal night 
of the occurrence, and whether anybody 
‘could or could not have seenthe assailants 
at the time of the assault. hi 
Thus, for instance, the learned Assistant 
Sessions Judge has, by a curious process of 
reasoning arrived at the conclusion that 
“the occurrence must therefore have taken 
‘place sometime after 2 A.M.” on the morn- 
ing of the llth Septemher 1982. His ob- 
servations on this point are rather instruc- 
tive and may be quoted in full 


“On behalf of the prosecution it is alleged that it 
“wasa bright night when this occurrence took place. 
On behalf ofthe defendants itis alleged that it was 
a dark night. I aminclinedto agree with the de- 


fence ” | | 
The learned Assistant Sessions Judge in 


accepting the contention of the defence 
overlooked the cardinal fact that all these 
accused had stated that they knew nothing 
about the occurrence and were not present 
on thespot when the assault took place on 
the chaukidar. That being their own state- 
ment, they cannot very well urge, with any 
show of reasoning, that the occurrence must 
necessarily havetaken placeafter 24. m. when 
the moon had set that night, The learned 
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' Assistant Sessions Judge in acéepting the 
contention of the. defence that the assault 
‘on -Nankao took place afier the moon hed 
set has at one stroke rejecied the entire 
evidence of the, eye-witnesses who Have 
positively stated thatthe attack on Narikao 
. took place beforethe moon had set. Yn the 
-village of Gachkari there are no watches 
and no time-pieces, and ‘when Nankao 
‘chaukidarin answer to a question in cross- 
“examination, stated that he returned from 
. his patrol duty at about 2 a.m. on-the 
morning. of the llth September. he was 
merely speaking at random, In another 
-pərt of hisevidence he hus fixed the time 
of the occurrence as sometime after the 
train - from Lucknow to Fyzabad had left 
Patranja Railway Station that night. Look- 
ing up-the Railway time table we find that 
_the train was scheduled to leave Daryabad 
Railway Station at 11 minutes after mid- 
-night-and would have passed by Patranja 
_about 12-30 a. m. so that the learned Assis- 
tant - Sessions Judge is wrong in 
paying that the train passed Patranja 
Railway Station somewhere after la. m. 
Then again in making his calculations the 
learned Assistant Sessions Judge. makes 
use of the time given when the First In- 
‘formation Report was made at thana Mawai 
ab 5 a. m. is stated to. be the 
time when the First Information Report was 
made in the present case at the Thana. 
That time must be taken as being the 
approximate time, for we are not sure whe- 
ther at Police Station Mawai a clock is 
kept or not and whether it kept correct time 
or not. Further the learned Assistant Sessions 
Judge based his conclusion upon his ` idea 
that the distance of six miles between the 
scene of occurrence and the thana of Mawai 
could be covered by a villager within’ an 
hour and. a half. . We consider that estimate 
to be a bit too optimistic. Bethat as it may 
itis not permissible on pure speculations 
based upon inaccurate data to brush aside 
the positive sworn testimony of eye-witnesses 
who depose that the chaukidar was beaten 
sometime after midnight but before the moon 
had set. -The learned Assisitant Sessions 
Judge, while discarding the évidence of the 
prosecution. witnesses that the occurrence 
took place when the moon wasshining con- 
cedes that it was possible for Nankao to 


evidence of 
j we have no 
‘hesitation in accepting their statements that 
Nankag was beaten “by ‘his ~-assail- 
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ents beforethe moon had set. In this coh- 
nection we may invite attention to the state- 
ment of P. W. No. 10, Domey, Kori, who wes 
not cross-examined ut all by the accused. 
. He hus clearly stated: a 
“It was a bright night. When we were in the way 
_the moon went down.” 
The learned Assistant Sessions Judge has 
laid stress upon the fact that although 
Nanako chaukidar was beaten with lathis, 
yet the Civil Surgeon found no lathi blows 
on his body. It ıs true that the Civil Surgeon 
has deposed that all the injuries found on 
the person of Nankao chaukidar were pro- 
bably caused by a spear, but itseems to 
us that injury No.3, abrasion on the uppér 
part ofthe right leg, and injury No. 6, ab- 
resions on the beck of the left wrist end 
injury No. 7, swelling on the backof the 
left hand, and the grievous injury No.8, 
fracture of the metacarpal bone ofthe left 
little “finger could not very well have been 
caused by a spear, and appear to us to be more 
likely to have been caused by Zathi blows. 
It seemsto us that if the chaukidar was 
only attacked” by men who had spears, He 
and his withesses would not try to minimise 
the offence of his assailants by saying that 
some oftheassailants were beating him 
with lathis if, as a matter of fact, all had been 
armed with spears. Be that asit may, we 
are not prepared to discard the positive evi- 
dence of the complainant and his wife 
and of Jokhan Murao and Domey Kori, not 
to speak of the evidence of Tikori Pasi and 
Jaginmohan Pasi, merely because the Civil 
Surgeon was of opinion that all the injuries 
‘were probably caused by a spear; Wecan- 
not for a moment accept the conclusion arriv- 
ed at by the learned Assistant Sessions Judge 
on this point, namely that Nankao chaukidar 
“was not beatenby lathisat all,” for the 
medical eyidence given by the Civil Surgeon 
of Bara Bankidoes not, in our opinion, prove 
‘the falsehood ofthe prosecution witnesses 
who have sworn that Nankao chaukidar 
was ‘attacked by men having spears and 
lathis. In this connection itis important 
to note that the learned Assistant’ Sessions 
Judge has fallen into an ecror when he 
divided the attack on Nankaointo two 
parts; firstly, the attack on Nankao while he 
was sleeping on his cot, and secondly the 
attack on him when he was dragged down 
from the cot. Inour opinion the attack 
was one and indivisible. It constituted one 
transaction and it cannot be split up into 
two ‘different parts. The learned Assistant 
-Sessions yudge is also not correct when He 
states that Nankao was dragged from - his. ` 
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cot and beaten with lathis and then forthe 
first time recognized his assailants. The 
learned Counsel for the accused was unable 
to point out tous any statement in the evi- 
dence of Nankaotosupport this assertion 
of the learned Assistant Sessions Judge. The 


truth of the matter appears to be that- 
Nankao immediately he was roused. from ` 


sleep by hearing the thud of lathi blows on 
his chappar and as soon as he received 
appear thrust from Bachcha accused was in 


á position. and did actually recognize all. 
three accused who are on their trial þe- -` 


fore us, 

The learned Assistant Sessions Judge re- 
jects the story of Nankao that hewas dragg- 
ed off his cot by his assailants and he sees- 
in this account ofthe occurrence a deep laid” 
design on the part of Nankao and others to 
fabricate evidence 
recognition of accused by the so-called eye- 
witnesses, There is not an tota of evidence 
direct or circumstantial to justify this sinis- 
ter conculsion. The story of Nankao being 
pulled out of hiscot and of his assailants 
catching hold of his legs is to be found in 
the First Information Report which was made 
within a few hours oftheoccurrence. Even 
when the assailants attacked Nankao with 
spearsandthe butt end of their lathis while 
he wes lying under the chappar on his cot, 
they are shown as standing outside the 
chappar sothat any witness who came upon 
thescene could have seen them while they 
were so attacking Nankeo. Therefore from 
the point of view of the prosecution there was 
no advantage to be gained in falsely saying 
that the assailants dragged Nankao out of 
hiscotif infact they had not done so. The 
necessity for dragging Nenkao out of his cot 
is the obviousone which has been set forth 
in the First Information Report. ` 

The learned Assistant Sessions Judge 


has laid very great weight upon the report’ 


Ex. A-6 made on the 20th August, 1932, 
at Police Station Mawai by Nankao against 
Ram Dat and Bachcha accused ‘charging 
them under s. 506, Indian Penal ‘Code, 
with having threatened him that they would 
be even' with him some day because he 
had been instrumental in getting them 
suspected in connection with a burglary 
case. This report Ex. A-6 has been in- 
troduced by the prosecution in this case 
merely as furnishing some sort of a motive 
for the two accused Ram Dat and Bachcha 
beating Nankao. Save for this purpose 
this report has got no evidentiary value 
in the present case. In, this, connection 
it is also to be notedthat the prosecution 
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were not bound:- to furnish any evidence 
as to the motive with which the accused 
committed this murderous assault on 
Nankao chaukidar. Nevertheless the 
learned Assistant Sessions Judge has laid 
tremendous importance upon this report 
Ex. A-6, and has come to the conclusion 
that this report reveals circumstances which 
make it not unlikely that Nankao named 
the accused falsely. On this point he has 
expressed himself as follows :— . 

“The keynote of this case is the mentality cf 
Nankao. :Didhe bear any animosity towards the 
accused ? Given a chance, was Nankao disposed to 
avail of that chance and falsely implicate the present 
accused ? These are the questions which we must set 
before usiaorder to findout whether the probabili- 
ties are in favourof the accused or not.” 

These observations’ are, in our opinion, 
wholly misconceived. The report Ex. A-6 
merely sets forth the fears which Nankao 
chaukidar had that Ram Dat and Bachcha 
might one day do him harm. Whether 
those fears were well-founded or not, it is 
obvious that Nankao chaukidar for his 
part -bore no malice against these persons 
and when he made known his suspicions 
against them in respect of the commission 
of- a burglary, he was merely discharging’ 
his lawful duty asthe village chaukidar 
in. giving such information to the Police 
as was within his knowledge. The report’ 
Ex. A-§ could not, in our opinion, by any 
stretch of imagination . be read as showing 
malice or ill-will on the part of the 
chaukidar against these two persons, Ram 
Dat and Bachcha, and it is to he noted 
that this report Ex. A-6 does not mention 
the other accused Sahib Din at all. The 
observations made by the learned Assistant 
Sessions Judge as tothe alleged animosity 
of Nankao and the alleged “falsehood of 
this report clearly go to show that he has. 
envisaged this case‘from an entirely wrong 
angle, and has, therefore, completely mis- 
appreciated the evidence of the pro- 
secution witnesses, and has arrived at 
an entirely wrong conclusion which is 
against the: weight of evidence on the 
record. _ 

We will now proceed to examine the 
evidence of the eye-witnesses adduced on 
behalf of the Crown to prove the charge of 
attempt to. commit murder by the three 
accused Ram Dat, Sahib Din and Bachcha. 
We have carefully ‘read the evidence of 
these. witnesses more than once and have 
subjected it to a very close scrutiny, and 
we find that there is no reason whatsoever 
to. mistrust the evidence of P. W. No. 4, 
Nankao and. P. W. No. 5 Musammat Hardei, 
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when they: name “the three accused Ram 
Dat, Sahib Din and Bachcha as -the‘assail- 
ants of the complainant. We also believe 


the: evidence of these witnesses when they 


say that they recognized these three accused 
inthe moon-light. The learned Assistant 
Sessions Judge has disbelieved the evidence 
of Musammat Hardei_merely on the ground 


that she happens to be the wife of thein- 


jured complainant Nankao, and because 
she stated that when she was threatened by 
her husband's assailants she ran inside the 
house and did not come out until his as- 
-sailants had left the place. We do not 
attach any importance to-either of these 
considerations. The fact that Musammat 
Hardei happens to be the wife of the unfor- 
tunate chaukidar is no reason whatsoever 
for rejecting her testimony, and the fact 
that after she was threatened by her hus- 
band’s assailants she retreated before them 
and shut herself up inside the house is also 
no reason for disbelieving her evidence that 
she was able to recognize three of the 
‘assailants of her husband by the light of 
the.moon before she was driven out of the 
chappar where the attack was taking place. 
(The learned, Judgé proceeded to discuss the 
evidence of the other witnesses and conclud- 
ed:) After a.careful consideration ofthe entire 
evidence adduced by the prosecution we 
believe that the cherge under s. 307 of the 
Indian Penal Code, has been fully brought 
home to the three accused Ram Dat, Sahib 
Din and Bachcha upon the evidence of 
Nankao chaukidar, Musammat  Hardei, 
his wife, Jokhan Murao and Domey Kori. 
The accused have examined no witnesses in 


their defence, and. they have not even | 


stated where . they were or what they were 
doing on the night of the occurrence. They 
have alleged enmity with Nankao chauki- 
- dar but have adduced no evidence, docu- 
mentary or oral, in support of that allega- 
tion. : 

For the reasons given above, we allow 
this appeal, set aside the order of the ac- 
quittal passed by the learned Assistant 
Sessions Judge and convict Ram Dat, 
Sahib Din and Bachcha of an offence under 
s, 307 of the Indian Penal Code. We are 
not satisfied upon the evidence on the re- 
cord that the charge under s. 147 of the 
Indian Penal Code has been satisfactorily 
made out because in our opinion the actual 
assailants of Nankao chaukidar were not 
more than four, and it has not been proved 
Lo our satisfaction that any other person who 
may have: been present in front of the 
chappar of Nankao chaukidar at the time of 
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the commission'of the offence really formed 
members cf an unlawful assembly so as to 
bring home a charge of riot against these 
accused Ram Dat, Sahib Din and Bachcha 
and the order of acquittal under s. 147, 
Indian Fenal Code, must, therefore, stand. 

We next come to discuss the question of 
punishment. Nankao chaukidar had, ac- 
cording to the medical evidence, 15 injuries 
on his person, and these injrries might 
well have ended fatally. It was a brutal 
and murderous assault upon an unfortu- 
nate chaukidar, who was a humble Govern- 
ment servant and who in the discharge of 


his officiel . duties had incurred the hatred 


and enmity of these accused persons, Tak- 
ing all the circumstances of the case into 
account, we sentence each of the accused 
Ram Dat, Sahib Din and Bachcha alias 
Ram Dayal to undergo ten years’ rigorous 
imprisonment for an offence under s, 307 
of the Indian Penal Code. ine 

Bisheshwar Nath, J.- Iagree with the 
conclusion of my learned brother that the 
appeal ought to succeed in part and 
the order of acquittal in respect of the 
offence under s. 307, Indien Penal Code, 
ought to be set aside. But I think it is 
due to the learned Assistant Sessions 
Judge that I should very briefly state my 
grounds for this opinion. 

Iam in entire agreement with the learn- 
ed Assistant Sessions Judge that the evi- 
dence of Jokhan, Domey, Jagmohan and 
Tikori is quite unreliable. The statements 
of Jokhan and Domey who were thelirst 
to arrive onthe scene are very discrepant, 
They claim to have seen the occurrence 
when they had lurked inthe lane, Jokhan 
also stated that the assailants made good 
their escape through the lane and that 
when they came in the lane he and 
Domey stood to one side and let the as- 
sailants pass them. The learned Assistant 
the locality on 
the 2nd December 1932 after these witnes- 
ses had been examined. He found the 
lane so narrow that he was of opinion 
that this part of the witnesses’ statements 
could not be true. 

The learned Assistant Sessions Judge 
has given excellent reasons for holding 
that the injuries received by Nankao on 
his back were the first injuries inflicted 
by the assailants. All these injuries are 
clearly injuries inflicted with a spear, 
Even the learned Government Advocate 
found this part of the learned Sessions 
Judge’s judgment so convincing that he 


- did not quéstion his finding on this point, 


-m 


1933 .. Inthe matter of THE PUNJAB FLYING CLUB. 135 
Domey would have us believe that he was ly, was not prepared to believe his state 
an eye-witness to the injuries inflicted ment because of the misunderstanding 
with the spear. Nankao is said to have which existed between Nankao and two of 
shouted for help when he received the the accused. Tt is no doubt true that 
first injuries. The shouts of Nankao and Nankao in his statement in the lower 
his wife woke up Jokhan and Domey Court has tried to improve upon the 
who then ran to Nankao’s house. Under statement made by him in the report, 


the circumstances! I find ıt impossible to 
believe that Domey or Jokhan could 
have reached the place in time to see the 
infliction of these injuries withthe spear. 

Jagmohan and |Tikori are both under 
Police surveillance and live at a consider- 
able distance from Nankao’s house, Their 
evidence also is. quite unreliable, | I 

Then there remains the evidence of 
Nankao and his wife Musammat Hardel. 
Admittedly on thel night of the - occurrence 
the moon went down ab about 2 -A. Mi 
Nankao stated that he returned from 
patrol at about 2/4. Mm, He further stated 


that the train from Lucknow to Fyzabad-. 


had passed by the station when he return- 
ed from patrol. [he railway time table 
shows that the train leaves Daryabaed at 
0-11 hours and reaches Rudauli at 0-48 
hours, There are|two intermediate stations 
Patranga and Rauzagaon wherethe train 
does not stop. Taking into consideration 
the distunce between each of these stations, 
it mus: have taken about fourteen minutes 
to.reach Patranga. So. if the train was 
running to time, it should have passed 
Patranga at spout 0-25 hours, After the 
train passed this |station, Nankao return- 


ed from patrol, went to bed and after he 


had gone to sleep, he was attacked. 
Sitaram says that he started for the 
thana within half an hour of the occur- 
rence. The report was recorded at5 A.M. 
I have no reason to doubt the correctness 
of-the time given] inthe report. If. Sita- 
ram took two hours to cover 
distance to the Police Station, the occurren- 
ce should have taken place sometime after 


six miles. 


2 A. M. It appears to me therefore that. 
the lower Court:iwas justified in holding 


that the occurrence might well haye taken 
place sometime after the moon went down 
at about 2 A. M. 
Sessions Judge himself came to the conclu- 
sion that even though the occurrence took 
place after? A. A there was nothing to 
show that the recognition of the accused by 
Nankao was unlikely. The same. remarks 


ut the learned Assistant. 


apply to Musammat Hardei the wife, of 
Nankao who was sleeping on another coi 
close by. The learned Assistant Sessions - 


Judgein spite of holding that recognition 


of the accuseé. by Nankao was not unlike-_ 
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Ex. A-6, that Bachcha end Ram Dat 
were after him. But having given my 
careful consideration to the evidence asa 


whole, I do not think that there are sufficient 


erounds for rejecting the evidence of Nan- 
kau as regards the accused being his 
assailants. Musammat Hardei was also fully 
in a position to recognize the assailants. 
She: entreated theim to leave her husband 
alone, and when they threatened her, she 
ren inside the house and shouted from 


there for help. I do not think that the 
learned Assistant Sessions ‘Judge was 
justified in rejecting her testimony mere- 
ly because of her being the wife of 


Nankao..1 therefore believe the state- 
ments of Nankao and Herdel, and rely- 
ing on them hold that the accused Ram 
Dat, Ram Dayal alias Bachcha and Sahib 
Din are guilty cf an offence under s. 307, 
Indian Penal Code. There being no re- 
liable evidence that the part ofthe assai- 
lants of . Nankao consisted of more than 
four persons, the charge under s. 147, 
Indian Penal Code, has not been substan- 
tiated. : 

I accordingly allow the appeal, set: 
asidethe: order of a acquittal under s. 307, 
Indian Penal Code, and convicting all the 
three accused under that section sentence 
them to undergo ten years’ rigorous lmpri- 
sonment each. S of 

By the Court.—We accordingly allow 
the appeal, set aside the order of acquittal 
under 8. 307, Indian Penal Code and convict- 
ing all the three accused under that section 
sentence them to undergo ten years’ TIgO- 


rous imprisonment each, 
N> i Appeal - allowed. 
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TEK CHAND, J. 
f the PUNJAB FLYING 


UB LIMITED. 
Companies Act (VII of ny 58. 162, 163 (8)— 
wommercially insolvent, meaning of — 
Hp 4 be passed— Balance-sheet— 


Winding-up order, when to L 
Duty of company to issue—Bxistence of disputes 


regarding amounts due to company—Whether relieves 
company from such duty. l 
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.: In petitions under s.-162, Companies Act, the court 
. has tosee whether the company is commercially 
insolvent, 2. e., whether it is unable to meet its 
current demands, althoughths assets when realised 
‘including un-called capital exceed its liabilities. If 
it-has not assets available to meet its current liabi. 
‘ities, it is commercially insolvent and may be wound 
up. [p. 138, col. 2.] 4 
-' Where a company has not complied with the 
statutory demands made under s. 163 (2) by its credi- 
- tors, is unable to meet its current demands, has 
ceased to function and its affairs are in a moribund 
condition, it has no'cash in hand nor does it possess 
the necessary equipment to carry out the objects for 
which it was incorporated and there are no prospects 
of its being ableto resume its activities within a 
reasonable time, a petition under s .162 for compul- 
sorily winding-up the company should be passed. 
[p 139, col. 1] : 
‘Under the law itis obligatory on every limited 
liability company to get prepared and issued to every 
member a duly audited balance-sheet at least once 
in every’ year and at intervals of not more than 
fifteen months. Existence of disputes "regarding 
amounts due to the company doesnot relieve the 
‘company from this duty. 137, col. 1] 


Mr. Carden Noad, Government Advocate, 
for ihe Petitioner, Secretary of State. 
- Mr. K. L. Gauba, President of the Club.. 
© Mr. Edmunds, for Burma Shell Oil Co. 
© Mr. Rustomji, for Mr. Leete. 
“.Judgment.- This is a petition under 
8.162 of the Indian Oompanies Act, pre- 
,Sented by the Secretary of State for India 
in Council for the compulsory winding up 
of the Punjab Flying Club Limited, which 
isa company incorporated under the Indian 
Companies Act, having its Head Office at 
‘Lahore. . 
_ Jt is averred in the petition that the com- 
pany is unable to pay its debts, that it has 
ceased to function and is not. fulfilling its 
objects and that it is just and equitable 
“thatit be wound up by the court. The 
petition was duly advertised in the Punjab 

Government Gazette, the Statesman, the: (@. 

& M. Gazette and the Tribune and the usual 

notice was served on the company. 

- The petition is opposed by Mr, K. L. 

Gauba,. President of the Company, while 

Mr. Norman Edmunds, Advocate, on behalf 

of the Burma Shell Oil Co. Ltd., and 

Mr. Rustomji on behalf of -Mr. Leete, alleg- 

ed creditors of the company, have appeared 
- and supported the. prayer for the com pul- 
sory winding-up. . 

The company was incorporated on the 
14th October, 1929, with the object of pro- 
moting the art and science of flying, impart- 
ing instruction. to its members and ojhers 
in aeronautics and for providing facilities 
for flying and housing of aircraft. It has no 
share .capital but is a company “ Jimit- 
ed by guarantee” under the provisions of 


s. ¢.of the Indian Companies Act, each. 
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‘member having undertaken to contribute 
tothe assets of the company, in the event 
of its being wound, a sum not exceeding 
Rs, 25 for payment of its debts and liabili- 
ties. The number of members of the com- 
pany is stated to be over 300, and it, ap- 
pears to -have received considerable assist- 
ance from Government at least in the 
earlier years of its existence. . 

“ By an agreement dated the Ist of April, 
1930, (Ex. P-1l) entered into between the 
Secretary of State for India in Council and 
the company, the Secretary of State agreed 
(1) to provide Rs. 27,600 for the purchase of 
two light: aeroplanes, (2) to pay Rs. 15,000 
towards the purchase and erection of a . 
combined hangar and workshop at Lahore; 
(3) to contribute to the company quarterly 
in advance the sum of Rs. 5,000 for a 
period of two years, or Rs. 40,000 in all, 
for the expenses of the company during 


‘the continuance of the agreement; and (4) 


to pay at the rate of Rs. 150 for each person 
trained and qualified as a pilot, a sum not 
exceeding Rs. 2,250 inthe first year and 
Rs 5,000 in the second year of agreement. 
The term of the agreement was fixed at 
two years and it was stipulated thet the 
aeroplanes, the hangar and the equipments 
purchased from the grants made by the 
Secretary of State shall remain the absolute 
property of Government and shall, at the 
expiration of the agreement on the 31st of 
March, 1932, or the sooner determination 
thereof, be delivered up to the Secretary of 
State in good condition, reasonable wear 
and tear excepted.’ The company under- 
took tò conduct its affairs to the satisfaction 
ofthe Secretary of State, to employ a qua- 
lified Air Pilot, Ground Engineer and Me- 
chanic, to maintain the aeroplanes and 
hangarin good condition, to have the neces- 
sary insurance effected, and tokeep proper 
books of account. 

It is admitted that in eccordence with 
the terms of this agreement the Secretary 
of State has paid to the company the sum 
of Rs. 27,600 for purchase of aeroplanes, 
Rs. 15,000 for purchase and erection of the. 
hangar and workshop, Rs. 40,000 as subsidy 
for two years, besides other smaller subsi- 
dies as provided in the agreement. 
By another agreement -(Ex. P-2) dated 
the 25th of February, 1931, the Sec- 
retary of*State leased to the company an 
area of 132.23 acres of land in Rakh Kot 
Lakhpat and Bhabra at a rent of Rs. 661-4-0 
per annum and on this land the company 
duly constructed the hangar and the 
aerodrome with the money. recieved from. 
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Secretary of State and-a small sum contri- 
puted out of its own funds: 

The company also purchased two aero- 
‘planes with the amount provided by the 
‘Secretary of State and a third aeroplane 
with its own money. One of these aero- 
„planes crashed some time in December, 
1931, the second crashed in March, 1932, 
and the third in April or May, 1932. All 
the three machines were insured, and it is 
‘admitted by Mr. Gauba, the original Sec- 
retary and the present President of the 
‘company, that it received Rs. 6,000 from the 
Insurance Company to cover the loss of 
the first plane but that this amount was 
‘not used for the purchase of a new machine 
‘but was spent on effecting repairs to the 
other two machines and paying off the 
salary and allowance of the staff. With 
regard to the insurance money for the 


other two planes, counter-claims are stated- 


to have been put in -by the company and 
‘Government, and pending the settlement of 
these disputes the Insurance Company has 
not.made payment to either party. 

It is common ground between the parties 
that since the crash of the third machine 
in April or May, 1932, no flying has been 
‘done in the Club, nor has it had any pilot 
‘or technical staff for several months. It is 
admitted by Mr. Gauba that the company 
has not issued a balance-sheet after the 
30th of June, 1931, though under the law 
it is obligatory, on every limited liability 
company to get prepered end issued to every 
member a duly audited balance-sheet at least 
once in every year and at intervals of not 
more than fifteen months. Mr. Gauba has 


explained that a balance-sheet for the half.. 


year ending the 3lst December 1931, was 
prepared and was audited, but that it was 
not circulated to the members or placed be- 
fore the general meeting held on the 29th 
of February, 1932, as disputes had arisen 
with Government relating to the ownership 
of aeroplanes and the right of the Club 
to realise the insurance money, and as these 
disputes are still unsettled it has been 
thought’ proper to withhold the balance- 
sheet. He has further stated that for the 
same reason the balance-sheets for the two 
succeeding half-years have not been got 
prepared or issued. Mr. Gauba has, how- 
ever, failed to refer me to any provision of 
the law under which the existence of dis- 
putes of this kind relieves a company 
from its statutory duty to issue proper 
balance-sheet. l 
It appears from the evidence of Lala Dina 


Nath, Head Clerk of: the Company, that-no . 
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meeting of the Managing Committee of the 
Club. has “been held for the last sevéral 
months, and that even after issue of the 
notice by. this court that a petition for 
the winding up of the company hed been 
presented by the Secretary of State, it was 


-not found possible to convene a meeting 


of the members of the company or of the Ma- 
naging Committee to consider the situation. 
He deposed that on receipt of the notice he 
attempted to collect five members to form 
a quorum but wes unsuccessful, He says 
that he sent telephonic messages to the: 
members but “there was no response” and 
that such of the members as cared to reply 
stated that “they were no longer interested 
‘in the-Club and did not concern themselves 
in the matter”. This witness also admitted 


‘that the Club had not got any air machine 


or technical staff, nor does «it possess 
other facilities for the purpose of flying, 
that it had no cash in hand, that its office 


_establishment consisted of one clerk, i. e., 
‘himself alone, and that even he has not been 


paid his salary of Rs. 100 per mensem for 
the last three months. ` 

As has been stated already, the company 
had taken on lease from Government a big 
area of land in Kot Lakhpat for an at- 
rodrome and had hound itself to pay an 
annual rent of Rs. 661-4-0. The rent for 
the first year has been overdue for several 
months and in August lest the Deputy 
Lahore, served ;a formal 
notice on the company demanding payment 
of this sum within three weeks, but ad- 
mittedly.nothing has been:paid $9 far, | 
. It also appears that. the company owes 
considerable sum of money to other persons 
for services rendered or articles supplied 
and their claims have not been satisfied. 
In' para. 11 of the petition details of seven 


such claims, aggregating Ns. 14,700 are given 


and it is averred that the claimants have 
informed Government that in spite of re- 
peated demands’they’ had not been able to 
obtain payment of their dues. One of 
these claimants is the’ Burma Shell -Oil 
Co. Ltd and Mr. Gauba has admitted that 
the Club. is indebted in the sum of 
Rs. 2,458-10 to this company for petrol 
and oil supplied up to May, 1932. It is 
amply proved by the affidavits of Messrs. 
Redman and McCanlis. and other evi- 
dence on the record that the Burma Shell 
Oil ‘Co. served a formal-notice ‘of demand 
on the Club in accordance with the pro- 
visions of s. 163 (a) of the Act but that 
nothing has been paid up to this day. 


_ Tt. is-clear from what- has., been -stated 
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‘above that the- company is not functioning 
‘at present, that its-affairs are ina moribund 
condition and that there are no prospects 
oft the work being resumed in the ‘near 
future. Indeed, Mr, Gauba who alone: of 
all the: three-hundred members has opposed 
the. petition frankly admitted in the state- 

ment which he made before me -on the 
8rd February, 1933, that without receipt 
‘of the subsidy from Government for the year 


1932-33 it would not be possible for the. 


‘Club to restart flying. He has, however, 
‘urged thet the petition for winding ‘up 
has not been made bona fide as the present 
‘unsatisfactory state of affairs of the Club 
is due principally to the h:stile attitude 
‘adopted by the Government of India since 
1931, when it was discovered that two of 
the technical employees,{Messrs, Leete (Pilot) 
and Samuels (Ground Engineer) had not 
rendered a satisfactory account of the 
‘quantity of petrol which was in their 
charge and the Managing Committee started 
-an investigation into the matter. Mr. 
‘Gauba alleges that these gentlemen made 
false allegations against the Club to the 
Director of Civil Aviation who thenceforward 
‘placed numerous obstacles in the way of 
‘the working of the Club, and acting on 
his advice Government refused to continue 
“the subsidy for the year commencing the 
Ist: of April, 1932, even though the neces- 
sary funds for the purpose had been voted 
by the Legislative Assembly. Mr. Gauba 
‘Kas placed on the record the correspond- 
ence which had passed between him and 
the Government of India during the last 
eighteen months and contends that Govern- 
ment has backed: out of its promise to 
continue the subsidy for 1932-33, I have 
carefully -examined this correspondence and 
find that all that it establishes is- that 
negotiation for the continuance of the 
subsidy for another year went on for some 
time; but I have not been ablè to discover 
‘anything which might show „that these 
negotiations had materialized into a bind- 
ing contract. It isadmitted by Mr..Gauba 
that no formal document was ever execut- 
ed on behalf of the Secretary of. State for 
India-in-Council agreeing to continue the 
subsidy after 3lst March, 19382. It is 
clear, therefore, that Government was under 
no legal liability to make any further 
payments to.the company. In this view 
of-the case it is not necessary for the 
purposes of’ this petition to enter into a 
detailed examination of the correspondence 
in-order to ascertain the reasons for the 
failure of the negotiations for the renewal 
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of the subsidy. Government was making 
payments to the Company ex gratia,- and 


if for any reason it did not think it fit 


to enter into a binding agreement to con- 
tinue its grants for another year, the 


‘company kas no legal right to decline to 


fulfil its obligations under the earlier 


agreements, Exs. P. l and P.2, 
After 2 careful consideration of the 


-evidence on, the record and the arguments 
‘addressed to me by both parties I can 


find no basis for the suggestion that the 
petition, for winding-up hes not been made 
in good faith and. that the real object of 
Government is to escape liability for. pay- 
ment of the grants for 1932-33, or to put 
pressure on the Club to give up its claim 
against the Insurance Company for the 
amount due by reason of the destruction 
of the second.and the third aeroplanes, 


Mr. Gauba finally contended that the 
Club has got sufficient assets in the form 
of arrears of subscriptions etc, recoverable 
from its members, and the claim against 
the Insurance Company and that if this 
petition is dismissed these amounts will 
be realised and payments made :o the 
creditors. But, as has been stated already, 
the claim against the Insurance Company 
is a disputed one; the members have not 
paid their dues for several years and do 
not appear to be taking any interest in 
the affairs of the Club, and further, it is 
doubtful that the amount of arrears if 
and when realised, will be sufficient to 
meet all’ the liabilities. But even if it be 
assumed that the Club has got a valid 
claim to recover the insurance money and 
the members are likely to pay voluntarily 
the full amount due by them, this is no 
petition. It is settled law 
that what the court has to see in a case 
like thisis whether the company is “com- 
mercially insolvent,” 4. e., whether it is 
unable to meet its current demands, although 
the assets when realised including uncalled 


capital exceed its liabilities (Halsbury’s) 
-Laws of England, Vol. V, page. 397). As 


observed by Lord Wrenbury “in such a 
case it is useless to say that if the-assets 
of the company are realized there will be 
ample to pay twenty shillingsin the pound; 
this is not the test. A company may be 
at the same time insolvent and wealthy. 
It may have wealth locked -up in invést- 
ment not presently realizable; but although 
this be so, yetif it has not assets available 
to meet its current liabilities it is com- 


-Mmrecially insolvent and may be : wound 


- 
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up’, (Buekley’s Law and Practice under 
the Companies Acts p. 364). 

In my opinion it has been established 
beyond doubt that the Company has not 
complied with the statutory: demands made 
under s, 163 (2) by the Secretary of State 
and the Burma Shell Oil Co, that it is 
unable to meet its current demands, that 
it has ceased to funciion and its affairs 
are ina moribund condition, that it has 
no cash in hand nor does it possess the 
necessary equipment to carry out the 
objects for which it wasincorporated, and 
that there are no prospects of its being 
able to resume its activities within a 
reasonable time. 

On these findings the Secretary of State 
is entitled ex debito justitie to a winding- 
up order and his petition must be granted. 
I accordingly pass an order under s. 162 of 
the Indian Companies Act that the Punjab 
flyingClubLimited be compulsorily wound up 
by this court; and Jappoint Mr. L. Hudson 
of Messrs. A. F, Ferguson and Co., Charter- 
ed Accountants, and Mr. R. ©. Soni, Bar- 
at-Law, Lahore, as Joint Official Liquida- 
tors. Both these gentlemen shall be sum- 
moned to appear before me’on the 8th 
March, at 3-30 P. m. when the question 
of their remuneration will be settled. 

As the petition was opposed on wholly 


unsubstantial grounds, the Secretary of 
State shall get his costs from the 
company. 

N. Order accordingly. 


arreen am 


MADRAS HIGH COURT. 
Civil Miscellaneous Petition No. 4323 
of 1932. 
January 5, 1933. 
KRISHNAN PANDALAI AND CURGENVEN, JJ., 
R, A, VENKATATHRISAMI 
NAIDU AND oTHERS—PETITIONERS 


VETSUS 
R. YV. KASTHURIRANGA 


APPASWAMI NAIDU— RESPONDENT, 

Civil Procedure Code (Act V of 1908), 3 110— 
Dismissal of plaintiff's suitin appeal by High Court 
—Appeal to Privy Council—Mazximum value to be 
attached— Interest, if can be included. 

Where the plaintiff's suitis dismissed by the High 
Court on appeal, the maximum value to be attached 
to his appeal to the Privy Council isthe value of hig 
suit assiated in the plaint and accepted by the trial 
Court. It can make no difference whether that 
court allowed the claim in whole or in part or dis- 
missed it altogether. 

There is no rule of law enabling a plaintif to 
enforce the award of interest and it cannot,therefore, 
be deemed tobe part of his claim against the de- 


VENKATAHRISAMI NAIDU V. KASTHURIRANGA APPASWAMI NAIDY, 


“the meaning of s. 110, 
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fendant and is not part of ‘the subject-matter in 
dispute on appeal to His Majesty in Council’, within 
Oivil Procedure Code. 
Gooroopersad Khoond v. Juggut Chunder (1), Bank 
of New South Wales v Owston (2), Srinivasa Rao 
v. Ramaswamt Chetty (4) and Vithal Hari Athoule 
v. Govind Vasudeo Phaser (5), referred to, Sahu 
Ram Kumar v. Mohammad Yakub (3), explained, 


Petition praying that in the circum- 
stances stated therein the High Court will be 
pleased to grant leave to the petitioners 
herein lo appeal to His Majesty. in Counoil 
against the judgment of Mr, Justice Wal- 
lace and Mr. Justice Krishnan Pandalai, 
dated the 19th April, 1932, and passed in 
Appeal No. 179 of 1926, preferred against 
the decreeof the Court of the Subordinate 
Judge of Tinnevelly, in O. S, No, 32 of 1924, 


Mr. S. Ramaswami Atyar, for the Peti- 
tloners. 

Mr. K. S. Sankara Ayyar, for the Respon- 
dent, 

Order.—This is an application under 
s. LJOof the Code of Civil Procedure for 
permission to appeal to His Majesty in 
Council, The suit was brought on behalf 
of minor plaintiffs against the’ defendant, 
as executor under their father’s will, for an 
account of his management of the estate, 
The valuation of the relief claimed was 
over Rs, 10,000 so that the case fulfils the 
first condition prescribed by the section, 
that ‘the amount or value of the subject. 
matter of the suit in the court of first instance 
must beten thousand rupees or upwards, 
We areasked to hold thatthe second cop- 
dition is also satisfied, that ‘the amount or 
value of the subject-matter in dispute on 
appeal to His Majesty in Council, is the 
same sum or upwards. l 


The decision of this point depends upon 
whether the plaintiffs, who are the peti- 
tioners, are entitled to include in their 
reckoning , interest accruing subsequent 
to suit. The court of first instance 
gave a decree which, afier correction of an 
error, amounted to Rs. 3,859-14-10. This 
sum was the subject-matter of the defend- 
ants appeal to this court, and the 
plaintiffs presented 'a memorandum of 
objections claiming, in addition to it, a sum 
disallowed by the trial Court .which, after 
deducting a certain amount given up, stood 
at Rs. 2,118-0-8. The result of this Court's 
decree was that the whole of the plaintiffs’ 
claim was disallowed, and they were found 
liable topay the defendant Rs. 173-7-11. 
The plaintiffs now desire to appeal to the 
Privy Council in respect of the three sums 
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above specified, totalling Rs. 6,151-7-5, and 
to the amounts of the two formerthey claim 
to add a sum of Rs. 5,072-10-10, being 
interest from 3lst January 1918, when 
payment, it is said, was due ‘from the 
defendant, up to 19th April 1932, the 
date of this Court’s decree. If this course 
is:permitted, the value of the appeal 
will. be well. above Rs. 10,000 viz., 
Rs, 11, 224-2-3, If interest accruing sub- 
sequent tothe institution of the suit is to 
be excluded, the value will be below th 
appealable minimum. 
The learned Advocate for the petitioners 
puts hiscase in this way; if the plaintiffs 
had fully succeeded both in the appeal and 
in the memorandum of objections “before 
this court, they would have obtained a 
decree which, with interest at 6 per cent up 
tothe dateof that decree, would have. ex- 
ceeded Rs. 10,000; and from this decree the 
defendant could have appealed to the Privy 
Council It must follow that the plaintiffs, 


whohave been denied the whole of this. 


sum, have equally aright of appeal, since it 
would be inequitable and anomalous to 


withhold from the one a right which would,. 


in the’converse case, have been conceded to 
the other.. ; | 

It is no doubt true that the value of a 
defendant’s appeal is the amount of the 
decree of this court, and that where interest 


uptoits date is included the appellant - 


is entitled to a certificate if the whole sum 
thus composed reaches the minimum figure 
of ten thousand rupees. That was decided 
by the Privy Council in Gooroopersad Kho- 
_ ond v, Juggutchunder (1) a case followed by 
their Lordships. in - Bank of New South 


Walesv. Owston (2). Butitdoes not neces- 


sarily follow that the converse proposition, 
as itissought to apply it toa plaintiffs 
appeal, is true., ‘The. only case to which 
our attention has been- drawn as directly 


deciding this point against a plaintiff -is 


Sahu Ram Kumar v. Muhammad Yakub (8). 
Apparently the decision in Moore’s Indian 
Appeals was not'cited before that Bench, 
but only the New South Wales case, which 
the learned Judges distinguished on the 
ground that'whereas the law of New South 
Wales gives a decree-holder a statutory right 
to interest, in this country the grant of it 
is’. discretionary to the court: Such a 
ground for distinction would-not, of course, 

(1) 8M IA 166; 3WRP O14; 13 Moo. PO 472; 


th 399;-1 Sar. 742. 
ity (1879) 4 App. Oas.270; 48 L JP O25;40L T 


: 14 Cox. 00267. 
a) 55 Ind. Cas. 974; 42 A 446; 2 UPL R (A) 142; 


WAL J 445. 
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apply to the casein Moore's Indian appeals, 
which proceeded upon no more than the 
fact that the decree comprised interest, and’ 
not upon any question of the decree-holder’s 

right to claimit. We think that the real 

difference upon whichthe Allahabad Bench 

might have based its judgment is. that, as 

here, they had in question’ a plaintiff's and 

not a defendant’s appeal. A defendant 

must appeal against the whole decree’ 
standing against him. A plaintiff can do no | 
more than appeal against the ‘dismissal of his 
claim, as that claim stood at the date of his 
suit. The distinction is observed in as- 
sessing appealsof either kind to court- 
fees, a plaintiff who appeals against 
the dismissal of his suit, as has been held in 
Srinivasa Rao v.Ramaswami Cheiti (4) and 
Vithal Hari Athoule v. Govind Vasudeo 
Thoser (5) not having to include in hig 
valuation interest accruing subsequent 
to suit, whereas a defendant must appeal ’ 
against the whole decree, including any such 
subsequent interest. ' The real ground for 
this differenceisthat whereas a defendant 
has to get rid of any sum, whether principal 
or interest, decreed against him, a plaintiff 
cannot insistupon the award of post-plaint 
interest, as something to which he possesses 
a legal right. Its grantis, under s, 34 of 
the Code cf Civil Procedure, discretionary 
to the court, which may, ifit thinks fit, ‘order 
interest atsuch rate as the court deems 
reasonable to be paid on the principal sum 
adjudged, from the date of the suit to the 
date of the decree’. It is to observed that 
not onlyis the question whether or not to 
award interest, but also the question at what 
rate to award it, left to the court’s discretion. 
It has, itis true, become in practice the 


_ Tule to adopt the rate of six per cent. per 


annum, but nowhere is that rate prescrib- 
ed, and there'is nothing in law to prevent 
any court from awarding some other rate. 
In 1860, as we see from Gooroopersad Kho- 
ond v: Juggutchunder (1) the court rate was 
12 per cent.;inthe New South Wales case 
it was 8 percent. The most then. that a 
plaintiff appellant can urge in support of 
his claim to include post-plaint interest at 
six percent. in his valuation is that he is 
proceeding upon the assumption that a 
practice which considerations of conveni- 
ence tend to maké uniform would be observed 
in his case in the event of his success. And 
it must follow that, since thereis no rule of 
law enabling him to enforce the award of 
interest, it cannot, in any strict legal 
. (4)10 M. LJ 144. 
(5) 17 B 41, 
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sense, be deemed to be part of his claim 
against the defendant, or, to employ the 
language of s. 110, Civil Procedure 
Code, part of ‘the subject-matter in dispute 
on appeal to His Majesty in Council.” If the 
plaintif's suit is dismissed by this court’ on 
appeal, the maximum value to be attached 
to his appeal to the Privy Council is 
the value of his suit as stated. 
in the plaint end acceped‘ by the trial 
Court; and it can make no differ- 
ence whether the court allowed the claim in 
whole or in part or dismissed ‘it altogether.” 

For these reasons we-conelude that no 
appeal stchas the plaintiff proposes to 
prefer will lie; and it is unnecessary to decide 
the further question raised, whether ‘or. tot 
that part of this ` Court's decree which 


affirms the decrée of‘ the ‘trial’ Court should ' 


be disregarded. 
with costs. 
N.KN. 


We dismiss the petition 


Petition dismissed, - 


LAHORE HIGH COURT. 
Miscellaneous Petition No. 517 of 1931. 
(In Civil Appeal No. 1514 of 1930) ` 
| February 24, 1933. l 
g COLDSTREAM, J. 
DASAUNDHA SINGH AND anoTHER— | 
~ DEFENDANTS— PETITIONERS bias: 


~ 


+ VETSUS 
GANDA SINGH AND OTHERS — PLaIntiFig 
AND OTHERS —DEFENDANTs—ResponDENTs. ` 
Leiters Patent (Lahoré’, els. 10, LE—Declaration of 
fitness of case for appeal to ihg Privy Council— 
‘Whether should be made by the Judge who passed the 
judgment, h i rs 
Clause 10, Letters Patent, Lahore High Court, requir- 
es the declaration of litness‘of a case for appeal to the 
Privy Council to be made bythe Judge who passed 
the judgment sough: to be appealed against, _Olause 
26 does not empowerany Judgeofthe High Court to 
makethe declaration in the absence of theJud ge who 
passed the judgment l 


Miscellaneous Petition under s. 10 ofthe 
amended Letters Patent for grant of leave to 


file a Letters Patent Appeal from the decree’ 


of the Hon'ble Mr. Justice Tapp,. passed 
in the appeal case noted above-on the 
28rd May, 193). Pie a Í f 
Mr. Fakir Chand, for the Petitioners. --, 
Lala Badri Das, R.B., for the Respond- 
ents. 
Order.— This isan application by Dasaun- 
dha Singh efc., (against whom an appeal was 


decided in favour of Ganda Singh -etc.,.- 


by Tapp, J., on 23rd May, 1931) asking 


j p INE ae TE KAE A 
RAJA RESHEE OASÉ LAW ù. JARILAL. 


idi 


for a declaration that the case is a fit one 


for a. further appeal in accordance with 
the provisions of cl. 10 of the Letters’ 


Pateni ofthis Court. Tapp, J., is not NOW. 


a Judge of this Court, though he has. 
been a Judge in the meantime: . 

- But that section requires the déclaration- 
to be made by the Judge. who passed the 


‘Judgment and it appears, therefore, that I 


have no power to make jt, Mr. Fakir 
Chand for the applicant contends that cl. 26 
empowers. any Judge of the High. Court 


to make the declaration in the absence of 


Tapp,.J. .This contention would: have 
force had cl. 10 required the declaration 


to.be made by the High Court of Judi.‘ 


cature. But the words of cl. 10 clearly 


preclude me from making it and I am; : 


therefore, unable to entertain the applica- 
tion. >> ca" 


aN: Application dismissed. , 


àn 


a, Ka a 
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` CALCUTTA HIGH COURT. 
Civil Rule No. 480 of 1931. 
July 15, 1931. ` 


- JACK, J. "an 
RAJA RESHEE CASE LAW—Pertiria: ` 
| 7 VETSUS en? 

- JARILAL MAHAPATRA AND orgers—.” | 


a OPPOSITE PARTIES. Bo ee 6 
Civil, Procedure Code (Act V of 1908), 0. XXI,-r. 
100—Whether includes legal representative— Objection 
under the rule, if can be made against landlord put in 
possession of holding sold in auction—Bengal Tenancy 

Act (VIII of 1885),'s. 26-F (6). ge 
-. An objection under O XXT, r. 100, Civil Proce. 
dure Code, can be made against a landlord placed in 
‘possession ofa holding “ under 


Tenancy Act, such Jandlord in possession - being 
in the same position as an auction-purchaser.-... 
$ a 


Civil Rule against an order of the Munsif 
Third Court, Midnapur, dated the 27th Febr. 
uary 1931. | 

Mr. Nalin Chandra Pal, for the Petitioner. 

Messrs. Satcowripati Roy and Bireswar 
Chatterji, for the Opposite Parties. | 

Judgment.—This Rule has been issued 
calling upon the opposite party to show 
cause why an order allowing an application 
under O. XXI, r. 100, Civil Procedure Code, 


. Should not be set aside.. This Rule was 


issued on the ground that in a matter aris- 
ing oub of an application under s, 26-F, 
Bengal Tenancy Act, the court: below had 
no jurisdiction to entertain a claim tinder 


wT. 21; T. 100, Civil Procedure Code. Thig 


rule runs as follows: 


s. 26-F (6), Bengal 


k 


142. 
“Where any person other than the judgment-debtor 

is dispossessed of-immovable property by the holder 
ofa decree for the possession of such property or 
where such property has been sold in execution of a 
decree, by the purchaser thereof he may make an 
application to the court complaining of such dispos- 
géssion - eu NES : 
..It is urged that the- dispossession 
under O. XXI, r. 100, must be by the pur- 
chaser .of the property sold in execution of 
a decree. In this case the dispossession was 
by the.landlord who was put into possession 
under.s. 26-F, Bengal Tenancy Act. Under 
cl. 6, s. 26-F, the right, title and interest in 
the. holding shall be deemed to have vested 
‘In the immediate landlord, whose application 
has -been allowed, from the date of making 
the.order under cl. 5. The landlord, petitioner, 
‘was put into possession under the provisions 
of this section as against the opposite party 
and itis clear .that-he has obtained posses- 
Sion owing to the fact that there was an 
auction sale and that. he has been put in 
the position of an auction-purchaser by 
virtue of the provision’ of s. 26-F. It is 
Clear also that under cl. 6, s. 26-F it is the 
intention of the Legislature to put the land- 
lord in the position of the auction-purchaser 
-as regards his rights and liabilities. In 
‘fact the.landlord becomes the legal repre- 


sentative of the auction-purchaser as regards. 


the holding in question’ and although the 
wording .of O. XXI, r. 100 refers only tothe 
auction-purchaser it seems clear that it must 
be ‘intended to include his legal representa- 
tives. There seems to be-no reason why a 
person who is dispossessed by the legal 
representatives of the purchaser should not 
have the same remedy . against them as 
against the purchaser: I think therefore that 
this Rule must. be discharged with costs— 


hearing fee, one gold mohur—and I order’ 


accordingly. 


N.-A: ~ Rule discharged, 
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RANGOON HIGH COURT. — 
` Criminal Appeal No. 3290 of-1932. 
~ . "December 9, 1932. l 
BROWN, J.. > 
- NGA LU MIN—— PETITIONER 
e VETSUS ` ` 
EMPEROR — OPPOoSsITE PARTY. 
Evidence Act (I of 1872), ss. 24, 114, illus. (bì)— 
Confession.. of co-accused—Confession reiracted— 
Absence, of.corroboration—Conviction on the 
* sion alone, whether justifiable. 


. Although the retracted confession .of a co-accused — 


` is admissible against an accused person, a conviction 
con:such a-confession alone, even if legal, can only 


NGA LU MİN D, EMPEROR. 


confes- ` 


Ind, Rul. (1932) Rang. 65 (S. B.J |! 


143.1 0. 
be justified in the rarest of cases. It should not be 
regarded as evidence of any value against him unless 
it is supported by some material corroboration upon 
which reliance can be placed. Aung Hla v. Emperor 
(1), followed. 

Criminal Appeal against an order of the 
Sessions Judge, Magwe, dated the 16th 
September] 932, passed in Sessions Trial No. 
45 of 1932. 

Mr. Lambert, for the Crown. 

Judgment.—The appellant: Lu Min has 
been found guilty. with six other men of 
committing dacoity at Patlegyi village’ on 
the 5th of June 1931. Whilst holding in 
the case of the other ‘accused that their guilt 
was clear the Sessions Judge had some 
hesitation in the case of Lu Min but held on 
the whole that the evidence was sufficient. 
Lu Min, an oldman of 70 was identified’ by 
Maung Mya, (P. W. No. 13), as being 
amongst the dacoits, but Maung Mya failed 
toidentify him at an identification parade 
and the Sessions Judge held his evidence'to 
bé worthless. The .only other ‘evidence 
against him ofany kind is provided by two 
confessions made by his co-accused Nga 
Pwa. These confessions have been retracted. 
After the dacoity the villagers followed up 
the dacoits and attacked. They killed one 
man and captured Nga Pwa. Nga Pwa 
then made a statement to the headman. 
In that statement he mentioned one Lu 
Min of Zayitin village as being amongst the 
dacoits. Onthe6th of June 1931. Nga Pwa 


made a confession before a Magistrate. -He 


again mentioned Lu Min’s name again 
calling him a Zayitin Villager. .The 
retracted confession is, no doubt, admissible 
evidence against Lu Min, but a conviction on 
such a confession alone, even if legal, .could 
only be justified in the rarest of cases: 
The Jaw on this point is laid down in the 
case Aung Hla v. Emperor (1). In 
the course of the judgment in the case the 
learned Chief Justice remarked with regard 
tosuch a confession: 

“Such evidence is derived from a tainted source, 
as is the evidence of an approver, and it is, there- 
fore, open to grave suspicion; further, it is not 
subjected to cross-examination, and for that reason 
also it should not be regarded as evidence of any 
value against another accused who is tried’ jointly 
for the same offence unless it.is supported by some 
material corroboration upon which reliance can be 
placed”. : ; 5 

Here there is no material corroboration. 
The fact that Nga Pwa made a confession 
is of no real value to proveas he was caught 
red handed. Further, although he mention- .- 
ed Lu Min as the name of one of the 

(1) 135 Ind. Cas. 849;9 R404 atp. 428:AI R 
1931 Rang. 235; (1931) Or. Oas. 875; 33 Or: L J 205; 
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dacoits Icannot find anything in eithez of 
his statements which shows that he was 
necessarily. referring to the appellant Lu 
Min who comes from Kayinmasan and. not:. 
from Zayitin Village. Conditions -were 
certainly very abnormal at the time-of the - 
dacoity, but even soit is not prira facte. 
very probable that an old man of 70 would 
have taken an active part in such a dacoity. 
The omissionof Lu Min’s name from Han. 
Tun’s confession may be capable of explana- 
tion by the fact that Lu Min is his father, . 
but however that may be, there is Mo. 
corroboration of. any velue of the retracted _ 
confession of Nga Pwa against Lu Min. -L- 
‘set aside the conviction of the appellant -Lu 
Min and direct that he be acquitted and. 
released so fer as this case is concerned. . 

N. _.. Conviction set aside... 





| LAHORE HIGH COURT.. 7; ~~ 
Letters Patent Appeal No. 143 of 1929.. . `. 
- _ February 16, 1933. re 
Suapi LAL C. J., AND BROADWAY, J. 
. LACHHMAN DAS—APPELLANT ~ 
x e VETSUS 
~ JAIMNIDAS— RESPONDENT. f 
Civil Procedure Code (Act V of 1908), Sch, II, para. 
' 20-—Agreement for reference to arbitration—-Partition 
of property including agricultural land— Competency 
of civil Court to entertain application—Punjab Land 
Revenue Act (XVII of 1887), s 153 (2) (xvii's | 
An application’ to file án agreement for reference 
to arbitration ofa dispute about partition of cerlain 
properties including agricultural land, cannot be 
entertained by a civil Court, as part of the agreement 
relates to the partition of agricultural land. Fazl 
Din v. Shah Nawaz (l), followed. j i 


- Letters Patert Appeal against a judgment. 
of Mr. Justice Addison, in Civil Appeal 
No. 1521 of 1929, datedthe 6th November, 
1929, affirming thatof the Senior Subordi- 
nate Judge, Muzaffargarh, dated the 
April, 1929. 

Mr. Har Gopal, forthe Appellant. i 

Mr. Achhru Ram, for Mr. R. C. Manchanda 
and Mr. §..C. Manchanda, for the Réspon-. 
dent. = a. ea 

Shadi Lal, C. J.—Two brothers, who 
were joint -owners of- certain’ moveable 
property and immoveable property, includ- 
ing agricultural land, referred their dispute 
as to the partition of the joint property to 
an arbitrator. The arbitrator made. an 
award partitioning the joint property by 
metes and bounds. One of the brothers 
made an application to- the Court of First 
Instance asking it to file the award in court 
and to pass a decree . in _ accordance. there- 
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with. The defendant contested the jurisdic-. 
tion of the civil Court to entertain the 
application, and the learned Single’ Judge, 
from whose order this appeal under cl. 10 
of the Letters Patent has been preferred, 
held that objection to be valid, and decided 
that the case was not cognizable: by civil 
Courts. ` —° — | | 
Now, para. 20 of the Second Schedule to 
the Civil: Procedure Code lays down that 
such an application can be entertained only, 
by a court having jurisdiction over the: 
subject-matter of the award. There..can 
be nodoubt that the award in this case: 
divides, inter alia, agricultural’ land by 


-metesand bounds; and that there was no 


dispute asto the title between the parties. 
The case, therefore, comes within the ambit 


‘of s.158 (2) (xvii) of the Punjab Land, 


Revenve Act which enacts: that a civil 
Court shall not exercise jurisdiction over 
any claim for partition of an estate, holding: 
or tenancy, or any question connected with, 
or arising out of, proceedings for partition; 
not being a question as to title in any of 
the property. of which partition: is sought. 
In Fazl Din v. Shaha Nawaé(l) it was held 


that an application to file an agreement for 


reference toarbitration of a dispute about 
partition of certain properties including 
agriculturalland could not be’ entertained 
bya civil Court, as part of the agreement 
related to the partition of the agricultural 
land. The principle of that judgment-is 
applicable to the present case. a 
Forthe foregoing reasons I would: affirm 
the judgment of the Single Judge and 
dismiss the appeal with costs. - 
‘Broadway, J.—I concur. 
Appeal dismissed, 
LR 1914;55 P.W R 
es 


-Ne 
(1) 22 Ind. Cas, 381; 46 Y 
1914. 
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ALLAHABAD HIGH COURT..- 
Civil Revision No. 640 of 1931. - 
January 16, 1933. l 
a ' Tyom,Jd. “--~ 
Tuk RETURNING OFFICER, MUNICI- 
PAL BOARD, SHAHJ AHANPUR— - 
| DEFENDANT—APPLICANT 


versus : ~ 

MOHAMMAD ALI HUSAIN KHAN— 
_ PLAINTIFF—OrPosiTs PARTY. - 
‘Civil Procedure Code (Act V of 1908), 86.115, 151 
~Order of lower Court resulting in inconvenience to 
public—W hether ground for revision—Inherent powers 
of court, ifto be exercised. - TF tae ee 
“Where on an ap lication for revision “against an 
‘order restoring an injunction restraining the applic- 


- ant from holding.an election, it appeared -that the 
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lower Court neither assumed a jurisdiction with 
which it was not clothed nor failed to exercise a 
jurisdiction which was vested init by law; . 

Held, that if the order resulted in inconvenience to 
the public, that fact did not amount toan illegality 
or toa material irregularity in- the exercise of the 
jurisdiction of the lower Court.. ` es oy ce. vant 

Held, further, that the circumstances ofthe case did 
not warrant the ovérriding of s.115, Civil Procedure 
Code,. by an application of the inherent powers of the’ 
Court under s. 151: i | 

Civil Revision. against. an .order of. the 
Judge of Shahjahanpur, dated the 2nd. 
December, 1931. 

Mr. Muhammad Ismail (Government Ad- 
vocate), for the Applicant. E 
` Messrs. Shiva Prasad Sinha and, M. A... 
Aziz, for the Opposite Party. ` - 
- Judgment.—These are applications in 
Civil Revision against an order of the Dis- 
trict Judge of Shahjahanpur granting. an 
injunction to restrain the respondent, the. 
returning officer, from holding. elections in 
ward No.7 in the Shahjahanpur City. _ 

The Municipal -election had been fixed to- 
take place on the 5th of December 1931. 
Before‘this -date however the. respondent. 
applied for an ‘injunction in.the .Munsif's 
Court -against the returning officer restrain- 
ing- him from holding the election on. this, 
date’on the ground of. certain irregularities 
alleged against the returning officer in regard 
to the-initial steps connected. with the pre- 
paration of the electoral roll. The Munsif 
in the first instance granted the injunction. 
On a later date:however upon a reconsider- 
ation of the matter he discharged the in- 
junction. The opposite party thereupon 
appealed to the District Judge who restored 
the injunction .against the returning officer. 
The returning officer comes now. to. this 
Court in Civil Revision praying that .the. 
order of the District Judge be set aside. 

These applications are made unders. 119 
of the Code of Civil Procedure. , Under that 
section this court may entertain an appli- 
cation ‘of this sort: only in three instances, 
namely (a) where it appears that the Sub- 
ordinate Court hasexercised a jurisdiction 
not vested in it by law, (b) where it has 
failed to exercise a jurisdiction so vested 
and (e) where the Subordinate Court has 
acted in the exercise of its jurisdiction 
illegally and with material irregularity. 

Counsel “for the opposite party took a 
preliminary objection to these applications. 

It'is notin dispute that the District 
Judge did not assume a jurisdiction with 
which he wasnot clothed by law. Itis a 
matter of admission also that there is no 
question of his having failed, to: exercise a 
jurisdiction with which-he hasbeen vested by 
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law. Counsel forthe applicant however has: 
argued that these applications come within' ' 
that part of theclause of s. 115, Civil Proce- : 
dure Code, relating to the exercise by the `: 
Subordinate Judge of his jurisdiction in an : 
illegal manner or with material irregular- » 
ity. 3 . 
In support of his argument Counsel for ° 
the applicant has maintained that the Dis- 
trict Judge by directing that the returning 
officer is at liberty to proceed with the ' 
election on the basis of the electoral roll of © 
1928 has acted illegally or with material 
irregularity. From the terms ofthe judg- ' 
ment of the District Judge However it is 
plain that he made no order upon the re-' 
turning officer to proceed with the election | 
on the basis of the 1928 roll. He expresses: 
his-opinion that it is open to the returning 
officer so to proceed if so advised. The © 
order was simply an order restraining the 
returning officer from holding an election 
upon the new roll in the preparation. of 
which certain irregularities were alleged. 
Counsel for the applicant further argued 
that inasmuch asthe granting ofthis in- 
junction would result in great public in- 
convenience, the learned Judge had acted 
illegally. or with material irregularity. I 
am unable to sustain thisargument. Clear- 
ly the learned Judge has jurisdiction to’ 
entertain the appeal against the Munsif's 
order discharging the injunction., It was- 
open to him therefore either to confirm the 
order of the Munsif or to grant the injunc- 
tion. Hehas seen fit in the circumstances 
to grant the injunction. He has made an 
order which by law he had jurisdiction to 
make. If that order does result in incon- 
vienience to the public by holding, up the, 
election in Ward No. 7 that fact does not 
amount to an illegality or to a material 
irregularity inthe exercise of his jurisdic- 
tion. j 


— 


It has been argued by Counsel for the 
opposite party upon-the basis of certain 
rulings to which he referred-me that no 
revisional application could be entertained 
by this.court except upon the question 
whether or. not the Subordinote. Court had: 
jurisdiction to grant a particular order. - If 
this argument were sustained, then that part 
of s. 115, Civil Procedure Code, which. re- 
lates to applications in cases where there 
has been an illegal exercise of jurisdiction 
or a material irregularity becomes. a. dead 
letter.. Upon a consideration of the rulings 
referred to, however, it is perfectly clear that 


-the decisions do not support the contention: 


1933 


of the Counsel: for the opposite party in 
this respect. There may be many cases in 
which aJudge hasnot exercised 2 jurisdic- 
tion with which he has not been vested or 
has not failed to exercise a jurisdiction so 
vested and yet may have acted illegally or 
with material irregularity in the exercise of 
his jurisdiction, asfor example, if he de- 
cided an appeal without giving one party to 
the appeal an opportunity of being heard, 
or if he decided thé appeal upon cən- 
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allowances concedeJ-in ss. 7 to 12 of the Income Tax , 
Act: and |zbid.| 

(3) that the amount paid by the assesseeto his | 
step-mother was not ‘income’ of the assessee, but 
was theallocation ofa sum out of his revenue , 
before it became income in his hands, and was not 
an application by the assessee of part of his income | 
in a particular way and the’ amount was not assess- , 
able to income-tax. |p. 147, col. J.] ota 

When the Act by s.3 subjects to charge ‘all 
income " of an individual, itis what react es the 
individual as income which it is intended to charge. | 
[p. 14f, col, 2.] i 

A Hindu undivided family is included under the 


siderations not raised ‘in the evidence in 
the court of first instance. No such irre- 
gularity or illegality howeveris alleged in 
this case. l 

Counsel fer the applicant argued further 
that under s. 151 of the Code of Civil Pro- 
cedure ihis court had jurisdiction to review 
the decision of the lower Appellate Court. I 
am clearly of the opinion that the cir- 
cumstances of this case do not warrant the 
overriding of s. 115 by anapplication of the 


definition of "“ person” ins. 2 (9) and isa unit of 

assessment under s. 3, while under s. 14 (1)no taxis . 
payable by an assessee in respect of any sum which 

he receives as a member of, a Hindu undivided 

family. [p. 146, col. 1.] - 

“The omission from the Income Tak Act ofa pro- , 
vision for deduction of tax at the source, points to . 
an intention to tax only ‘the real income’ of the tax- 

payer, rather than to an intention to impose, without: 
right of reimbursement, a tax on what is a charge. 
upon his income. [p. 147,col 2.| 


Mr. J- M. Pringle, for the Appellant. 
Messrs. A. M. Dunne, K. C., and R. Hills,- 


~ powers ofthe court referred to in 
s. lol. 

_In the result I have come to the conclu- 
sion that.the learned District Judge has 
not acted illegally or with material irre- 


gularity and the court has no jurisdiction 
tointerfere with his order. The applications. 


are, therefore, dismissed with costs. i 
N. _ Applications dismissed. 


? 


PRIVY COUNCIL. 
Appeal from the Calcutta High Court. 
March 10, 1933. . 
LORD ATKIN, LORD THANKERTON, ` 
Lorp MACMILLAN, SIR JoHN WALLIS, 
AND Sirk GEORGE LOWNDES. 
Raja BEJOY SINGH DUDHURIA— 
APPELLANT 
VETSUS 


Tae COMMISSIONER or INCOME-TAX, 


CALCUTTA — RESPONDENT, 

Income Tax Act (XI of 1922), ss. 8, 14 (D— 
‘Income’, meaning of—Amounts paid by assessee for 
maintenance of hia step-mother in pursuance of 
decree, whether assessable to tax—Hindu undivided 
family—Sums received by a person as member of such 
jamily—Tazx, if payable—Omission of provision 
for deduction of tax at source, effect of. 

Where in pursuance of a decree of the High Court, 
the assesses madea monthly payment of Ks 1,100. 
to his step-mother and he was sought to be assessed 
on the amount paid subject only to the deduction 
of that portion of if which. was .derived from agri- 
culture : 

Held, (1) that the case was not one ofa charge 
created by the assessee for the payment of debts 
which he had voluntarily incurred; [p. 146, col. 2.] 

(2) that the assegsee's liability to his step-mother 
did not fall within any of the exemptions or 
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‘the Raja is ın possession of his 


for the Respondent. , 

Lord Macmillan.—This appeal relates 
to the assessment of the taxable income of, 
the appellant for the years .1924-1925, under 
the Indian Income Tax Act, 1922. — < 

On the death of his father in 1894 the 
appellant succeeded to the femily ancestral, 
estate. His step-mother, who had survived, 
his father, subsequently brought a suit for- 
maintenance against him in the High 
Court at Calcutta. The suit was compro- 
mised and a decree was by consent pro- 
nounced directing the appellant to make a 
monthly payment of Rs. 1,100 to his step~ 
mother, which he has since regularly done, 
It is unfortunate that the decree has not 
been made available to their Lordships. 
The Chief Justice (Rankin), however, in the 
judgment now under review states that “it 
was not disputed that the lady’s mainten- 
ance was a legal liability of the Raja (the 
appellant) ariging by reason of the fact that 
encestral 
estate, that it is payable out of such estate 
and that this Court had dezlared that the 
maintenance was a charge ‘thereon in the 
hands of the Raja.” 

In computing the income of the appellant 
for the year 1923-1924 in respect of which, 
under s. 3 of the Act, the appellant was 
chargeable with tax forthe year 1924-1920, 
the. income tex officer allowed a deduction 
of Rs. 9,900, being three-fourths of the total 
sum of Rs. 13,200 which the appellant hed 
paid inthe year in question to his step- 
mother under the decree of the High Court, 
The whole sum of Rs," 19,2t0 was not 
deducted inasmuch as approximately A 
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quarter- of the appellant’s income was 
under s. 4 (3) -(vitt). exempt from tax as 

_ being. derived from agriculture; a quarter 
~ of the payment was accordingly attributed 
to this untaxed income, 

. The appellant's step-mother on the, othe 
hand was assessed in- respect of the 
Rs. 13,200 received by her as being “saisry” 
within the méaning of's.7 (1), and this 
assessment was confirmed by the Assistant 
Gommissioner, On her appealing to the 
respondent, the Commissioner of Income 
Tax, Bengal, he called up for review the 
nara of the’ present appellant, under 
S. 
desired to hear- him on the question whe- 
ther the sum paid by him for the mairten- 
ance of his step-mother should .be allowed 
as a chargeon his.estate for the purposes of 
income tax assessment. 

Thereafter on the 24th March, 1926, the 
respondent cancelled the” assessment on the 
appellants stepmother on the ground that 
the payments to her were not of the nature 
ofa salary within the meaning ‘of the Act, 
bution the -contrary were paid to her in 


virtue of her right of maintenance as a’ 


member with the appellant of a Hindu 
undivided family of which the appellant: 
wasmanager. Incidentally their Lordships 
note that a Hindu undivided family ~is 
included under the definition of “person”: 
in s. 2 (9) and is a unit of assessment-under 
s. 3, while under s. 14 (1) no. taxis payable: 
by anassessee in respect of any sum which 
‘he receivesas a member of a Hindu un- 
divided family, ee, ae 

Onthe same date, viz, the 24th March, 
1926, the respondent issued another order 
reviewing the appellant’s assessment, strik- 
ing out the deduction of Rs, 9,900 which. he 
had been allowed and directing an amended 
assessment to be made on the appellant. 
The ground of the order was «that. the pay- 
ments to the step-mother were “the man- 
tenance expenses of a member of the Hindu 
undivıded family of which the Raja ıs the 
manager” -— - - |. 

The income tax officer accordingly issued 
arevised. assessment, omitting the former 
deduction of-Rs. 9,900, and: this was confirm- 
ed by the Assistant Commissioner. The 
appellant thereupon, under s. 66 (2) of the 
' Act, required the respondent to refer a 
series of questions oflaw to the High Court 
including the question whether the appel- 
lant and hisstep-mother could be-treated:as 
members of'a Hindu undivided family and 
the question whether the appellant was 
“entitled to- the exemption claimed by him, 
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‘After sundry procedure, which-it is un~: 
nécessary to decail, the question of the 
appellant's right to have the Rs. 9,900 ex--- 
cluded from his assessment came before the - 
High Court for determination.. There the 
Advocste-General abandoned the contention 
that the appellant and his-step-mother were 


. members of an undivided Hindu family and ` 


accepted the position that the appellant was -~ 


_ liable to be assessed as an individual and 


in no other manner. ; 

The learned Chief Justice in his judg- 
ment,- which “was concurred in by his 
colleagues, Ghose and Buckland, JJ., deals’ 
with thecase on the footing that, by the. 
decree of the court, the appellant’s step- 
mother: had a charge not only on his 
zemindary property from which his ‘agricul- 
tural Income was derived, but also on all 


‘His other sources of income included in-the 


assessment. He rejects the suggestion that 
the appellant’s liability to“his -step-mother 
was of thesame kind as his liability to pro- 
vide for his wives and daughter, and states 
that the position is the same as if the appel- 
lant “had received his various properties, 
securities‘'and businesses under a’ bequest 
from his father upon the terms that these 
assets were charged with an annuity for the 
maintenance of the widow.” The case was’ 
not one of “a charge created by the Raja 
for the peyment of debts which he has 
voluntarily incurted.” Their Lordships 


_ agree that this 1s the correct approach to 


the question. 

The learned Chief Justice next examines ` 
the various exemptions and allowances con- 
ceded in ss. 7-12 of the Actin respect of 
the several heads of income, profits -and 
gains chargeable to tax unders. 6 and 
reaches the conclusion thatthe appellant’s 
liability to his step-mother does not fall 
within any of these exemptions or allow- 
ances. , With . this conclusion their Lord- 
ships are also in agreement. l 

But their Lordships do not agree with the 
learned Chief Justice in his rejection of the 
view that the sums paid by the appellant 
to his step-mother werenot “income” of the 
appellant at all. This in their Lordships’ 
opinion is the true view of the matter., 

When the Act bys. 3 subjects to charge 
“all income” of an individual, it is what 
reaches the individual as income which it. 
is intended to charge. Inthe present case 
the decree of the court by charging the 
appellant’s whole resources with a specific - 
payment to his step-mother has to that extent 
diverted his income from him and has 
directed it to his step-mother; to. that extent 


` 
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what he receives tor her is not his income. 
It isnot a case of the application by -the 
appellant of part of his incomein a parti- 
cular way,it is rather the allocation of a 
sum out of his revenue before it becomes 
income in his hands, 


The learned Chief Justice refers to the. 


case of the London County Council v. Attor- 
ney-General (1) and quotes:the following 
passage from the speech of Lord Davey at 


page 42, dealing with. the -Imperial- Income. 


Tax Act of 1842 : — 


“It is not open to doubt; and was not disputed that. 
ss. 60 and 102 alike mean that the person paying the. 


yearly interest may deduct and retain the amount of 
the tax for his own benefit, and the scheme of the 
Act isso far clear andis in favour of the taxpayer.: 
It was, no doubt, considered that the real income of 
an owner of ineumbered property, or of property 
charged, say, with an annuity undera will, is the 
annual income of the property less the interest on the 
incumbrance or the annuity, and the mortgagee or 
annuitant and the owner of the property are in a 
sense, entitled between them to theincome.” **~ - 
Their Lordships agree with the learne 
Ohief Justice that this passage, which he 
finds inapplicable, must be read inrelation 


io the subject-matter with which Lord Davey 


is dealing and they would further add, as. 


they have had occasion to do more than 
once of late, that the invocation of the 
Imperial Income Tax Code and of decisions 
pronounced upon itis apt to be very mis- 
leading in the interpretation of- Indian 
income-tax legislation which is framed on 
other and fortunately much simpler lines. 
But as the case of the London County Coun- 
cilv. Attorney-Generakl)has been mentioned 
it may be permissible to point out that as 
appears from Lord Macnaghten’s historical 
account of the development of the Imperial 
system of incdme-tax legislation, the tax- 
payer was originally permitted in arriving 
at his chargeable income to make a great 
many deductions in respect of “annual 
interest for debts”, “annuities” and so forth. 
Such a payment as the appellant is liable to 
make to his step-mother would certainly 
have been deductible. It was not until 
the principle of deduction of tax at the 
source was introduced. that the deductions 
formerly authorized were prohibited and 
“the tax-payer liable to an annual payment, 
whether payable out of any subject of charge 
‘or not, was authorized to- deduct and , retain 
the tax upon the payment which he was 
pound to make.” The correlative of the 
obligation to return as income-sums which 
are really charges upon the tax-payers 1n- 
come is-the right to reimbursement of the tax 
(1) (1901) A oe TOLI K B177; 83 L T--605;49 
W R 686; 65 J P 227, : = 
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‘respect of the payments 


“sum of Rs. 9,900. 


-proof—Dispute as to right, to claim share 
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on such charges. The Indian Income Tax 
Act makes no similar provision for the 
deduction of tax at the source and the con- 
sequent reimbursement of the taxpayer in 
the case of such a charge as that to which 
the revenues of the appellant are subject. 
While their Lordships- are disinclined to 
entertain any argument from the one-sys- 
tem tothe other, they would infer, if any 
inference were permissible, that the omis- 
sion fromthe Indian Act of any such pro- 
vision points rather to an intention to tax, in 
Lord Davey’s phrase, only “the real income” 
ofthe tax-payer, than to an intention to 
impose, without right of reimbursement, a 
tax on what is a charge upon his income. 
Asto whether the appellant’s step-mother 
is liable under the Act to assessment in 
received by her 
their Lordships, like the Judges in the 
court below, deem it inadvisable to say 
anything... .. - Soe tS 
Being of opinion that the Rs. 9,900 in 
question were not income of the appellant 
within the statutory meaning, their Lord- 
ships will humbly advise his Majesty, that 
the appeal be allowed, that the judg- 
ment of the High Court of the 12th August, 
1929, be reversed except in so far as it finds 
the appellant entitled to the costs of the 
case stated tothe High Court and that thé 
case be 1emitted tothe High Court with a 
direction thatthe assessment of the appel- 
lant toincome-tax for the year 1924-1925 be 
amended by the deduction therefrom of the 


“The appellant will have his- costs of the 
appeal. ee ae A 
“ON, Appeal allowed. ' 

Solicitors for the Appellants: - Messrs. T. 
L. Wilson & Co. , m : 

Solicitors for the Respondéent:—The Soli- 
citor, India Office. ` ` 


PRIVY COUNCIL. © 
Appeal from the West African Court 
of Appeal. 
November 21, 1932. 
- Lorp TOMLIN, LORD THAKERION AND 
SIR LANCELOT SANDERSON. ; 
-Nana KWAKU AMOAH AND ANOTHER ~- 
APPELLANTS ` 
VETSUS 
Nana Str OFORI ATTA — RESPONDENT. 


Arbitration—Award setting out evidence—A ward 
challenged -as not supported by evidence— Burden of 
in sale 


proceeds—Aczounts not taken due to want of data— 


‘Award deciding dispute asto right—Enforceability of 
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taws- atd- customs, whether 


with, ` l h se 
. Where an award. which sets out the -evidence. at 


great length is impeached as not being supported by. 


evidence, the party sochallenging the award must 
show that it is -patent upon the face of the award 
that there was no evidence at all on which the arbi- 
F could have come to bis conclusion [p. 149, 
zol. 2.1 -~ ; 
_An arbitrator was called upon only to declare tle 
right ofthe partiesto a sharein the proceeds of 
the saie of certain land.. He gavethe award with- 
out taking an account of the proceeds of the- land 


> 


due to want of sufficient data: 


| Held, that the award was not incomplete, that the 


parties- were entitled to enforce the award, and that 
the successful party could go to the court showing 
that his title had been established by the award of 
the arbitrator. [p 1:0, col. 1 


| Decisions: of tocal Courts familiar with local laws 
and customs on such points are entitled to great 
weight, and should not be lightly interfered with. 
[p. 149, cols. 1 & 2.1 

and W.H. 


Messrs. J. G. Trapnell, K. Cy 

Stoker, for the Appellants. . 

Mr. F. J. Tucker, for the Respondent, 
Lord Tomlin.—This is an ' appeal from 
a ‘Judgment of the West African Court of 
Appeal which dismissed-em: appeal from the 
Chief Justice of the Gold Coast Colony, 
who had refused an application to set aside 
an award in favour of the respondents made 
by Mr. Justice Hall of the Supreme Court 
of the Gold Coast, sitting as en arbitrator. 

| The facts which give rise to this appeal 
are of this nature: There is a province, 
or kingdom, in the Gold Coast Colony called 
Abuakwa. : The ruler of that province who 
holds the title of Omanhene, and who oc- 
cupies the throne or stool of that ‘province 
has under him some fourteen subordinate 
chiefs, the -province being divided into four- 
teen divisions. Each of those chiefs is the 
Ohene of his‘particular division.. Some of 
‘the divisions have, or at any rate, one of 
them has, further sub-divisions, each’ of 
which is ruled in its turn by a still more 
subordinate chief, known as the Odikro. 

_ One of the fourteen divisions of Abuakwa 
is Asamangkese; and Asamangkese has a 


sub-division known as Akwatia, and it is ` 


the Ohene of Asamangkese, and the Odikro 
ofAkwatiz who are the appellants, before 
their Lordships; the respondent being he 
chief of the whole province of ‘Abuakwa, the 
Omanhene of Abuakwa,. 
The’ nature of the. dispute: between the 
parties which led to the arbitration is that 
the Omanhene, the respondent, claimed 
what may be called, for this purpose; by 
the neutral term’ of tribute from the appel- 
lants, and that that claim was disputed, 
whe particular matter which made the 
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question critical was that in recent: years, 
alter the discovery of gold and other miñe- 
rals, and diamonds, in the territory, the: 
appellants, frcm time to time, alienated: 
part of the lands of their stools, to conces- 
slonnaires who desired to seek for, minerals 
in’ the territory, and the respondent, as 
chief of the whole province, claimed a share. 
in the proceeds of such alienation. . Even- 
tually a submission wes framed upon which - 
the award was- made. The parties failed: 
to present to the arbitrator specified issues’ ` 
for him to deal with; each of them put in 
a number of claims, and the arbitrator dealt 
with the matter on the basis of those claims, 
Such claims are all to be found in the 
Record at pages 6, 7 and 8. The parties 
also agreed as part of the submission, 
certain terms as to the procedure by which 
the arbitrator was to be governed and those 


terms included a provision in these words: 
“The arbitrator may, moreover, seek, obtain and 


`` act upon any information whatsoever in respect of the: 


matters in-difference between the parties thereto in 
relation to the said matters in dispute as he -in his 
respective and unfettered judgment should think 
most advisable; and should deem best applicable to 
the nature and circumstances cf the case, any rule of 
law relating to the tendering giving reception or 
rejection of evidence to the contrary notwithstanding. 
Piovided always that if the arbitrator should at 
any time in his respective discretion so determine, 
the evidence to be given before him should be given 
upon oath or affirmation.” - $ 


In fact; the evidence - before the arbitrator 
consisted partly of documentary evidence, 
and paitly of oral evidence, and thé arbi- 
trator in his award hes stated that he re- 
garded the documentary evidence as of moré 
weight than the oral evidence for the puli- 
pose of determining the questions which 
were raised before him. ~~ . i 


His award -is a-document .of . consider- 
able length, and in the course of it, he dis- 
cusses all the material which was placed 
before him, and sums up his conclusions, 


‘which are to. be found at page 85 of the 


Record. There are, in all, fourteen conclu- 
sions. The first three deal with: the rela- 
tions between the Stool of Abuakava. and 


“the sub-stools of Asamangkese and Akwatia 


and nothing turns on them, They-are-con- 
‘stitutional points on which no argument is 
raised before their Lordships. ‘Conclusion 
4 deals with. the meaning of a phrase 
describing in part the relaticns between 
the ruleis, and the arbitrator says that he 
-has not enough material tu enable him to 
-come to a decision on its meaning. Then ` 
he holds in Conclusion 5; - . > 


“That the assent of the paramount stool was not 
According to custom necessary for the. valid alicue- 
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tion of Jands held: by ‘stools of Asamangkese and 
Akwatia.” |: 


In Conelusion No. 6. which deals with an 


important matter, he holds : 

“That the Paramount Stool was by the custom of 
Akyem Abuakwa entitled to receive one equal third 
part share of all rents andi profits of ‘lands alienated 
by he Stools of Asamangkese and Akwatia or either 
o em. 33 


That has.to be read with Conclusion - 14, 


-where the arbitrator finds: 

“That the lands attached to the Stools of Ohene 
of Asamangkese and the Odikro of Akwatia have 
‘since the grant of the predecessor of the present 
Omanhene ôf Akyem Abuakwa never been so attach- 
ed to the Stools of the Omanhene of Akyem Abuakwa 
as to give the Stool. of the Omanhene of Akyem 
Abuakwa the rights of owner but have been so at- 


tached as to entitle the Stool of the Omanhene of ` 


Akyem Abuakwa to one-third share of ‘whatever 


comes out of the said land’.” 

Reading that Conclusion, ‘and Conclu- 
sion 6 together, their ‘Lordships 
the view that the arbitrator has found that 
the Omanhene of Abuakwa is nof, in the 


strict. sense, the owner of the lands which . 


are attached to the Stool of the Ohene of 
Asamangkese, or to that of the Odikro of 
‘Akwatia, but that he is entitled to a third 
share of whatever comes out of the lands 
attached to those stools, and that the phrase: 
‘“whatever comes out of the lands attached 


to those Stools” covers that which is referred , 


to in Conclusion 6 by the words “all 
rents and profits of lands alienated by the 
stools,” and that these words mean that 
where the subordinate stools alienate out of 
the stool any part of the stool -lands, either 
permanently by sale, or temporarily by 
lease, then what comes to the stool from 
that alienation -by way of purchase money 
or rent ‘is, in “fact, 
of the land, and therefore, has to bear. its 
one-third contribution to the Omanhene of 
Abuakwa. 

‘Ths grounds upon which their Lordships 
are asked .to hold that this award ought to 
be set aside are four. It is said, first; of 
all, that there is an error in law on the 
face of the award, because the arbitrator is 
said.to have. held that there is no ownership 
in the. Omanhene of Abuakwa. in the lands 
attached to the stools of the subordinate 
chiefs, and that by the law of West Africa 
the tribute, or ebusa, payable to. a head 
chief can only be paid, and is only exigible, 


in cases where the ownership of the land . 


resides inthe head chief, and that therefore, 

there is, on the face of the award; an -error 

in lew on the part of the arbitrator. That is 

a matter upon which their Lordships would 

hesitate long before they differed from Oa 

courts below, Decisions - of local edurti 
N 
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familiar with the laws and. customs of the 
colony are naturally of great weight in any 
matter of that kind. The ‘courts below, 
have come tothe coriclusion that there-is no 


-error in law on the face of the award, and 


their Lordships without some clear authori- 
ty, would hesitate to differ; in fact, the 
passage to which their Lordships’ attention 


has been called in the judgment -in the 


Impatassi case, ‘referred to in Mr. ‘Oasley 
Hayford’s. book, page 50, is a passage indi- 
cating that. such a tribute as the arbitrator 
has found to be payable in this case.is-a, 


. tributé which may well be possible Loder 


the local law. 

The second and third points made may 
be taken together. The second point was 
that there was no -sufficient legal evidence 
to enable: the arbitrator to find the custom 
which he’has.found. The third-point was 
that even if there was a custom, there was 
no evidenée upon which the arbitrator 
could find that it extended to the proceeds 
of sale of lands. ‘Their Lordships’ attention 
has been directed tothe relevant parts of 
the Record upon this part of the-case, and 


' the evidence isset out at great length i in. 


the award. The question must depend-up- 
on :the evidence as set out in the award. 
The appellants must show that it- is patent 
upon the-face of the award that there was 
no evidence at all on: which the arbitrator 
could have.come to his conclusion.- 

In approaching these questions regard 

must be had to the terms of the submission 
in relation to evidence to which their Lord- 
ships had already called attention. 
” Their Lordships are satisfied that, there 
was ample evidence to enable the. learned. ar- 
bitrator to come to the conelusion that:there 
was,-a custom for payment of one-third of 
whatever came out of the land. 

Further, ‘having regard to the document 
which is referred to as document “C. I” 
and which appears -on page 20 of the Re- 
cord in which the Omanhene of Abuakwa 
states -what the custom was in these-terms: 
“It is the fashion and customary from be- 
ginning of this Akim Throne that whenever 
any of ‘the ‘Akims had to make a sale of 
any land or happened to obtain a rock of 
gold or any valuable matter from any part 


- or parts of any land the party is bound by 


our rule to give up one-third of the said 
product to the stool, but now-a-days the 
people are unwilling to do so as it is cus- 
tomary to be done,” and having regard‘to 


- other passages to which attention has been 


called, the arbitrator was in their Lordships’ 
judgment justified .in finding -that the 


- 
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proceeds of land. 

There remains only the fourth point, and 
that rests upon Conclusion 7 of the 
arbitrator which related to an account and 
which wes: That the party of the first part 
‘was entitled to have an account of all lands 
‘by sale or demise alienated by the Stools 
of Asamangkese and Akwatia or either of 
them since and from the period immediate- 
ly antecedent to and after the date of a 
petition .of the Asamangkese and Akwatia 
Stools to the Acting Governor, dated 7th 
October, 1921, for independence, but that he 
(the arbitrator) himself was unable to take 
Te account in view .of the lack of sufficient 
duta. 

It is said that inasmuch as the arbitrator 
has not seen fit to take an account of the 
proceeds of land sold he hasleft his award 
incomplete, that itis not final, that it is 
unenforceable, and that, therefore, it ought 
to be set aside. 

It has to be bornein mind in connection 
with this matter that the parties never 
agreed interms the points which were to be 
determined by the arbitrator. They put 
forward claims. One of the claims by the 
appellants was a claim to an account, but the 
arbitrator,in fact, doesnot appear ever to 
have called upon them tospecify definitely 
theissues which he was to.determine, Their 
Lordships are of opinion “that the proper 
inference to be drawn from the material þe- 
fore them is that the parties did not invite 
the arbitrator himself to take the account, 
but were content thathe should declare 
their right to it, and leave it in that position, 
Itis difficult to see why, that being so, the 
parties are not entitled to enforce the 
award, or why the respondent should not 
go to the court showing that his title has been 
established by the award of the arbitrator, 
and asking, if there have peen sales, that 
there may be an inquiry as to what sales have 
taken place, and an account of the proceeds 
of such sales. Their Lordships are of opinion 
that the fourth point also fails. 

-That being so, the appeal must fail, and 


_ their Lordships will accordingly humbly 


tender to His Majesty the advice that the 
appeal be dismissed. The costs must be 
paid by the appellants. 

NAK Appeal dismissed. 

Solicitors for the Appellarts:—Messrs. Ball 
‘& ‘Redfern. , 

Solicitors fo: the Respondent: - Messrs. 
Linklalers & Pains. ; 
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PRIVY COUNCIL. 
Appeal from the Madras High Court. 
February 20, 1933.’ 
LORD ATKIN, Logn THANKERTON AND SIR 
- Jon WALLIS. 
Tue SECRETARY or STATE For 
INDIA In COUNCIL— APPELLANT 
VETSUS i 
TS. SUBRAMANYA AYYAR, TRUSTEE 
or THE RAMESWARAM DEVASTHANAM 


—-RESPONDENT. 
Madras Irrigation Cess Act (VILof 1865), as 
amended, s. 1‘a-—Claim for cess on ground of 


ownership of .river—Onus of proof— Matters to be 
proved by Government—Supply of water from works 
constructed by Government at expense of proprietor ~ 
Cess, if claimable i 

A village lying at the bank of a river wag ac- 
customed to be irrigated by drawing water from a 
channel but as there was no protection in the nature 
of a river bank of any size, the village lands were 
liable to be flooded at flood time In 1390, at the re- 
quest of the proprietors of the village and at their ex- 
pense theGovernment built an embankment which had 
the effect of keeping the flood water off the greater 
part of the village lands. The Government also 
re-constructed the channel at the expense of the pro- 
prietors and executed masonry work soas to secure 
that there should be a permanent channel. Sub- 
sequently they builtadam across the river with 
sluices in it which served to regulate the: supply of 
water both immediately above and. below the dam. 
‘The proprietors of the village brought a suitfor a 
declaration that they were not bound to pay cess. 
The Government claimed that they were Jiable to 
pay either because the river belonged to the, Gov- 
ernment or because the water was supplied from a 
work constructed by the Government : 

Held, that if the Government sought to establish 
that the stream belonged tothem, they would have 
to show that they owned the whole bed of the river 
and in- the absence of such proof the Government 
had no claim to payment of cess. Secretary 
of State for India in Council v. Sannidhiraju 

ime TD); coli] i 

Held, also, that the only works: which were 
relied upon, at the trial, as having been constructed 
by Government, viz., those in respect of the channel, 
were found to have been constructed at the expense 
of the proprietors of the village and the Govern- 
ment could not succeed on the second count. |p. 
152, col. 1 | 


Messrs. A. M. Dunne, 
Wallach, for the Appellant, 


Messrs. L. De Gruyther, K.C., and K. V, 
L. Narasimham, for the Respondent. 


Lord Atkin. - This isan appeal from a 
decree of the High Court at Madras in a 
case in which the plaintiff, who is trustee 
of a temple, ‘brought a suit for a declara- 
tion that the temple was entitled to free 
Irrigation in respect of the village of 
Viranvayal in Madras. 

The question depends upon the wording 
of the Madras IrrigationeCess Act of 1865 
as amended. The substance of that iss 


K. C„ and W. 
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that, bys. 1-(a); whenever water is supplied 
or used for the purpose of irrigation from 
any river, stream, channel, tank or work 
belonging to or constructed by Government, 
it shall be lawful for. Government to levy 
a cess, There is a provisoas to zamindars 
or inamdars possessing rights which they 
may have got from previous engagements 
from Government. The village in question 
lies on the left bank of the river Korayar, 
and befure the year 1890,. which appears 
to be the first year that really comes into 
question in this case, there can be no doubt 
on the findings of the court that the vil- 
lage was’ accustomed to be irrigated by 
drawing waterfrom a channel which ran at 
‘about the northernmost part-of the village. 
The river ruas from west to east and just 
before reaching the village it takes a right; 
angled turn and begins to run almost 
due south. This village at this time and 
for some time before, exactly how long 
it is not known, had been drawing water 
from a channel which led toa tank from 
which the village lands: were irrigated. 
At that time there was no protection in 
the nature of a river bank of any size on 
the left bank ofthe river, and in con- 
sequence the village lends, or a large 
portion of them,. were liable to. be flooded 
-at flood time, In 1890,.at the request 
apparently of the ‘temple and at its 
expense, the Government built.a bund or 
embankment running from the northernmost 
: point south for-some distance, which had 
the effect of keeping the flood water off 
the greater part of the village lands, still 
leaving some portion which would then be 
on the west side of: the bank liable to be 
flooded. At that-time the Government, also at 


the expense of the temple, had reconstruct- 


‘ad the channel and executed masonry work 
BO as to. secure that there should be a 
permanent channel. That channel was 
conveyed by a tunnel or culvert through 
‘the bund, and between thebund and the 
river the Government inserted a sluice or 
sluices which would control the supply of 
water through the channel. In that way 
the village continued tobe irrigated down 
to 1920, when a change was made in this 
respect, that a-little below the intake into 
‘the channel they built a dam across the 
river with sluices in -it which served to 
regulate the supply of water both im- 
mediately above and below the dam. That 
had the effect which ‘the. villagers had 
achieved before year-by year by erecting tem- 
porary dams, end it had the effect of ensur- 
ing a reasonably-constant supply -of water 
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when the river was flowing at its lowest. 
ebb. The action was brought, as has been 
said, by the trustee of the temple for.a. 
declaration that the temple was not bound 
to pay cess. They had been paying cess. 
for some ten or fifteen years, but they. 
said they had paid it under a mistake as 
to their rights and they claimed repay-. 
ment of the amount that they had paid. 
It. is obvious that the amount which they 
were entitled to claim would be affected by 
the Limitation Act but as to that no ques 
tion arises in this particular suit, the quesr 
tion being whether they ought to have paid 
it at all. The Government claim that they 
“were liable to pay either because this was 
a river which belonged to the Government, 
or because the water was supplied from 3 
work constructed by the Government, and 
it appears to their Lordships to be plain 
that the issues raised by the suit were of 4 
narrow kind. KA 
The first was as to whether this river 
from which the water was derived for 
irrigation -belonged to the Government, 
That was a point which had been in con- 
troversy in principle for a considerable: 
time in Madras. The facts in this case 
were that the temple authorities were 
riparian owners and that they owned the 
soil of the river ad medium filum. It has 


‘been finally decided by the judgment of 


this Board in ths case of Secretary “of. 
State for India in Council v. Sannidhiraju 
Subbarayudyu (1) that where the riparian 
‘owner owns the bed of the stream up to 
the medium filum the river could not be 
said to belong to the Government; in 
other words, if the Government sought to 
establish that the stream, belonged to them, 
they would have to show that they owned 
the whole bed of the river. The claim 
of the Govesnment to {payment of cess, 
therefore, failed in that respect and was not 
contended for before their Lordships: 
The other question that was raised was 


that this water was supplied from works 
. constructed by the Government, and: that 
turns upon what the works constructed 


by -the Government were which: were relied 
upon in the written statement. It appears 
to their Lordships that the High Court 


took the-correct view in that respect in 


coming to the conclusion that the only 


works which were relied upon at the triat 

(1) 136 Ind. Cas. 413,59 TA 54:A IR 932 PO 
48: 35 LW 233 62 ML J 213: 36 O WN 359: 34 
Bom. LR 530; Ind. Rul (1932) PO 109; (1932) A 
L J 348: (1932) M WN480; 55 M .268:550LJ) 
461 (P; O.). Cece wd 
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before ‘the ‘Subordinate Júdge, and the 
Only works which were relied upon in the 
‘written statement and in respect of which 
issue was taken were’ the. works which 
have been described in respect of this 
channel. The issue that was: raised was 
whether the channel .is recent and was 
‘constructed or maintained by the Govern- 
ment as alleged in paras. 5 “and 6 of the 
written statement. The High ‘Court have 
come: to the conclusion that the claim was 
limited, as just stated. “The next ques- 
tion,” says Mr..- Justice Ramesam who 
‘delivered the judgment, “is whether: the 
Government can levy the water-cess on 
account of the worksthey have constructed, 
They pleaded that the channel was con- 
structed at their expense in the written 
statement. This question is now found in 
favour of the plaintiff.” In fact, the High 
Court had sent down. that issue for further 
hearing. The second Judge to whom the 
case was remitted had found that this 
channel had not been constructed by the 
Government, ‘but that it-had been con- 
structed at the. expense of the temple. 
"Then Mr. Justice Ramesam goes on to Say: 
“In appeal the learned Government Pleader 
attempted- to, argue -that there are other 
‘works constructed ‘by-Government. In the 
first place the construction of these other 
works was not relied on by Government 
in the written. statement, nor did the 
parties go to an issue-on that matter.” 
‘Their Lordships, are quite satisfied that 
“that statement is-correct'and, being correct, 
it is quite impossible for them to entertain 
the further question: that is now sought 
to be-raised: by the appellant and which 
their Lordships desire to make quite clear 
must be left. opén it-a: dispute between other 
parties. - es i 

Mr. Dunne -suggets, first of all, that the 

tact that.this river was the*subject of an 
; isrgiation scheme end- that the flow of 
water had heen regulated by works, it 
‘might be up-stream or it might be down- 
stream. so as to affect the flow of water 
below and to affect the plaintiff, would 
show that.the plaintiff was taking water 
from. works constructed by the Govern. 
ment. Their Lordships express no Opinion 
about that. 

Secondly, itwas said that the perticular 
work in question, the work ofthe regulator, the 
dam, which as it has been said, was built 
just below the intake to the channel, was 
a work which affected the water which 
was being taken and that it might be said 
that the plaintiff took water from -that 
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silver of size of rupee and counterfeit 
` possession— Presumption 
{Act V of 1898, s 


„neither perverse nor unreasonable—Inter ference, if 
| proper. 
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work. That again in a similar case ig a 
matter which will be open between the 


parties in that case; it cannot be open as’ 


between the parties to this appeal and 
their Lordships express no opinion ‘about 
it. The pleadings have been on: ‘narrow 
issues which have been stated by the High 
Court, and such matters as have just been 


referred to were not open before them. 


Therefore, it follows that on the two isstes 
that were open both have been decidéd 
against the Government end, therefore, it 
follows that the plaintiff was entitled to the - 


‘relief granted to‘him. 


In the result this appeal must be dis- 
missed and their Lordships will humbly 


‘advise His Majesty accordingly. The appel- 
lant must pay the costs of the appeal. 


N. Appeal dismissed. - 
Solicitors for ihe Appellant:—Solicitoy, 
India Office. -* 


Solicitors for_the Respondent: Messrs. 


ibs nain, - aane 


_ OUDH CHIEF COURT. 
Criminal Appeal No. 333 of 1932. 
: November 5, 1932. 
Raza AND SMITH, JJ. 
EMPEROR — APPELLANT 
VETSUS i ' 
SANGARAM AND ANOTAER — ÅCOUSED — ' 
OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), s, 248—Pieces of 
rupees of 
room in accused's 
of guilt—Evidence Act 
ll4—Criminal Procedure Code 
428—Lower Courts finding 


same year found concealed in 
(I of 1872), 8 


W here eleven silver pieces of the sizə of a rupee 
along with thirty counterfeit rupees, all bearing the 


- same year, were found concealed under bhusa in a 
_locked rcom, the key of which was in 


the posses- 
sion of the accused : i 

Held, that under s 114, Evidence Act, the circum- 
stances created a presumption of guilt in the case 
of the accused that the accused was in possessiun 
of thecoins fraudulently or with intent to commit 
fraud, 

The High Court will refuse to interfere where . 
the finding ofthe Appellate Court is neither per- 
verse nor unreasonable 

Criminal Appeal agains’ an order of the 
Sessions Judge, Fyzabad, dated the 14th 
July 1932. 

Mr. G. H. Thomas, for the Crown. 

Mr. S. S. N. Thanka, for the Accused. 


Judgment.—This is a Government 
appeal froma decision of the Jearned Ses- 
sions Judge of Fyzadad, by ‘which he allow- 
ed an appeal by -two men, Sangaram and 
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Bhagwan Das, who are Sonars by caste and 
are brothers. Bhagwan Dusisthe elder, 
being 45 years of age, and Sangaram is the 
younger, being 35. They had been convict- 
ed by a First Class Magistrate of the Fyza 
had District under s, 242, Indian Penal 
Code and Bhagwan Das had also been 
convicted under s. 242, Indian Penal 
Code. Section 242, as the learned Sessions 


Judge pointed out, wes a mistake for s. 249. 


The phraseology of the charge-sheet specifi- 
cally referred to King’s coin. The allega- 
tions were that on a search being made of 
the accused’s premises, there were first of all 
found in a locked box, of which Sangaram 
had the key, 1l circular pieces of silver of 
the size of a rupee. Afterwards, in another 
room, which was locked, and of which also 
Sangaram had the key, there was found,under 
some bhusa a box containing 30 counterfeit 
rupees all with the date 1903 upon them. 
Two other rupees of that same year were, 
according to the prosecution, recovered from 


the possession of two Chamars, named Badal ` 


and Jhullar, to whom they had been paid, 
according to those witnesses, by Bhagwan 
Das. The evidence on that point however 
has been rejected by the learned Sessions 
Judge, and we are not prepared to say that 
his finding on that point was clearly perverse 
or unreasonable. Wetherefore do not think 
it necessaryto interfere as regards the 
charge unders. 240, Indian Penal Code, 
aguinst Bhagwan Das. Asregards the charge 
against him under s. 242, Indian Penal Code 
which should, as we have said, heve been 
properly under s. 243, Indian Penal Code, 
we also do not think it necessary to interfere, 
since, as has been mentioned already, the 
keys of the box in which the 11 silver pieces 
were found and of the kothri in which the 
counterfeit rupees were found, were in the 
possession of the other accused, Sangaram, 
and we therefore agree that those articles 
must be regarded as having been in posses- 
sion of Sangaram, and not in that of Bhag- 
wan Das. As regards Bhagwan Das there- 
fore we see no reason te interfere, and-the 
appeal against his acquittal is dismissed. 
He will forthwith be released. 

As regards Sangaram, however, the case is 
different. As we have said, the 11 pieces of 
silver and the 30 counterfeit coins must be 
regarded as having been in his possession. 
The yuestion is whether a suf€cient presump- 
tion arises from the circumstances of the 
case, taken as a whole, to warrant his con- 
viction under s. 243, Indian Penal Code, in 
the absence of any adequate explanation by 
him of the circumstances appearing in the 
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evidence against him. The learned Sessions 
Judge has found thet Sangaram was in pos- 
session ofthe coins, . and that the coins 
were counterfeit of King’s coins. As he 
pointed out however it had also to be establi- 
shed that the accused was in possession of 
the coins fraudulently or with intent to de- 
fraud, andthat at the time he became pos- 
sessed of them he knew them to be counter- 
feit. As to this latter point the lower Court 
expressed no positive opinion. As to the 


point whether the accused was in possession 


ofthe coins fraudulently or with intent to de- 
fraud, he was of opinion that it could not ‘be 
presumed thal Sangaram was in possession of 
them fraudulently or with intent to defraud. 
He said: 

“Tt is quite possible that he may have purchased 
them at a bargain intending to melt them and utilize 
the silver in preparing ornaments.” 


Taking this view, and holding therefore 
that one of the necessary elements for the 
purposes of the charge wes not made out, 
the learned Sessions Judge acquitted Sanga- 
ram. Inour opinion, the finding of the 
1] silver pieces of the size of a rupee, along 
with the finding of 30 counterfeit rupees, all 
bearing the same year, and concealed under 
bhusaina locked room, creates a presump- 
tion of guilt,in theicase of Sangaram, hav- 
ing regard to the principles laid down in 
s. 114, Evidence Act. The reasons givenin 
para.4 of the memorandum of appeal, which 
is before us, appear to us tobe sound. Itis 
difficult of course to establish by -positive 
evidence that a manin whose -possession 
counterfeit coin is found know when it came 
into his possession that it wes counterfeit; 
but we think there was a reasonable pre- 
sumption in this case that he ‘had ‘such 
guilty knowledge,and it can only be presum- 
ed that he was in possession of the coins frau- 
dulently or with intent that fraud might be 
committed.* Those presumptions were not 
unrebuttable: presumptions, ‘but they were 
presumptions of sufficient strength in the-cir- 
cumstances of the case to require an adequate 
and reasonable explanation from Sangaram. 
Instead of tendering any such explanation, 


-however, he simply denied knowledge offwhe- 


ther the articles in question were recovered 


‘from his house or not; and suggested ‘that 


enmity between him and two men named 
Bachchu Lal and Rem Harakh had led to 
their engineering thiscase against, him. 
The explanation suggested by the learned 
Sessions Judge, if it had been the accused’s 
own explanation, ‘might possibly have 
merited some serious consideration. Ifthere 
was any such explanation genuinely tobe 
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~ offered, the .accused should have offer- 
ed it. We think the learned bķSes- 
sions Judge was wrong in inventing a 


bare possibility, quite. unsuggested by the 
accused himself of the mannerin which 
these articles came into the accused's posses- 
sion,and of what he intended to do with them. 
In our opinion Sangaram should have been 
‘convicted under s. 243, Indian Penal Code, 
and accordingly, setting aside the learned 
Sessions Judge's order of acquittal in his 
case we convict him of an offence punishable 
-under s. 243, Indian Penal Code, and sen- 
tence. him to the same sentence to 
which he was sentenced by the Magis- 
-trate, 1. e., one year’s rigorous imprisonment 
and a fine of Rs. 100, in default of payment 
of the fine, a further six months’ rigorous im- 
prisonment.* Any period of imprisonment 
which Sangaram has undergone since his 
conviction by the Magistrate on 26th May 
1932, will of course be deducted from the 
period of one year mentioned above. In 
‘other:words, he must complete the sentence 
imposed upon him by the Magistrate. 
N. : : Order accordingly. 


CALCUTTA HIGH COURT. 
Civil Reference No 9 of 1932. 
February 7, 1933. 
RANKIN, C. J., AND AMEER ALI, J. 
` SOLEMAN BIBI — APPLICANT 


Wg ° VETSUS 

“EAST INDIAN RAILWAY—OPrrosrte 

on. PARTY, 

Workmen's Compensation Act(VIII of 1999), 8.2 
(1) (d) "Unmarried daughter'— Whether facies 
widowed daughter. 

“The expression ‘unmarried daughter’ in œ. 2(1) 


_(d), Workmen’s Compensation Act includes a widow- 

ed daughter. Moti Bai v. Agent, N-W. Ry, (1), 

“followed. - l 
[English case-law discussed.] 


Civil Reference made bythe Commissioner 

for Workmen's Compensation, Bengal and 
forwarded to this court with his letter No. 
1590, dated the 20th July, 1932. 

Mr. Phanindra Kumar Sanyal, for the 
Petitioner. 

Messrs. Brahmachari and Sudhir Kumar 
Kastgir, for the Opposite Party. 

Ameer Ali, J.—This is a Reference under 

. 27 of the Workmen’s Compensation Act 
by the Commissioner for Bengal. 

The question referred is as to the mean- 
ing of the expression “unmarried daughter” 
in: s. 2 (1) (d) of the Act. 

. The applicant is the daughter of the 
deceased workman, she is a widow-and. it 
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is nos disputed that she lived with and 
was maintained by her father during 
widowhood for about eight years. She was 
at the date of the death of her father his 
only relative. i 

Before the Commissioner the applicant 
relied upon the case of Moti Bar v.» 
Agent, N. W. Ry. (1), in which it was held’ 
that the expression “unmarried sister” 
sister. The learned 
Commissioner had certain doubts as to 
the correctness of that decision and at the 
request of both parties to the proceeding he 
has referred the question to this court in 
a careful and well considered letter of: re- 
ference dated the 20th July, 1932. 

The Commissioner’s two main reasons 
for questioning th2 correctness of the de- 
c.sion referred to are expressed by him at 
the end of his letter of reference as fol- 
lows :—first, “I find great difficulty in hold- 
ing that discussions of the construction of ` 
settlements and wills were in pari materia”; 
(he refers tothe English authorities which 


-~ formed the basis of the decision in Moti 


Bat's case (1); and secondly, “There being/ 
no element of de facto dependency in the 
definition in the Act, the observations at 
page 232 of Moti Bai’s case (1) appear to me 
to introduce an extraneous factor into the 
discussion”. 

With both these observations I agree 
subject tothis that I do not read the re- 
marks at page 232 as meaning that the appli- 
cant’s claim was adjudged or awarded on 
the basis of de facto dependency. I read 
them as meaning that where the Legislature 
has sought to give the connotation of the 
word “dependants” by setting out descri- 
ptions of certain relatives and one of those 
descriptions is uncertain, - it is relevant to 
consider who according to the ordinary 
notions of the people are, regarded ag 
“dependants’ . 

With regard to the meaning of the word 
“unmarried? the learned’ Commissioner 
expresses hisown view at the end of cl. 3 
and the beginning of cl. 4 of the letter of 
reference as follows: (1) that the word 
“unmarried” has a primary and a second- 
ary significance, (2) that in its primary or 
ordinary [signification the word “unmar- 
ried” means “never having been married” 
and (3) that the application of the second- 
ary meaning of the word “unmarried” is 
entirely a matter of context and circum- 
stances. 


(1) 134 Ind. Oas: 108; 13 Lah 228; Ind. Rul. 
(1931) Lah, 876; AI R 1932 Lah. k;, 33 P L R 
126. 
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These propositions he founds upon a re- 
ference tothe dictionary, and his reading 
of the English authorities to which he had 
access. 

With regard to the dictionary meaning 
of the word I am, however, of-opinion that 
the view taken by the learned Commis- 
sioner is not correct. In all the general 
dictionaries to which I have referred, Mur- 
ray’s Dictionary, Johnson's Dictionary 
and some of the later ones the meaning: 
given isas “not married” or “single” and 
another meaning given is as “never hav- 
ing been married”. ; 

On the other hand in Stroude’s Judicial 
Dictionary which of course’ is based upon 
legal decisions there is a definite division 
into primary and secondary meaning, the 
primary meaning being given as “never 
having been married’.’ 

For a discussion of the authorities and 
the circumstances under which: the Courts 
have held one or other meaning to apply, 
reference may be made to three passages in 
Jarmanon Wills 7th Edition respectively 
at pages 589, 1251 and 1097. I propose to 


refer to certain ofthe cases cited in order 


of date. > 

In Moberly v. Strode (2), “never 
married” is said to be “the common and 
usual meaning in a will” and again as 
“the common acceptation of it in language”. 
At page 454 there is a reference to the 
Statute 3 Will. and Mary Chap. XI, s. 7 
(a Poor Law Act) where “unmarried” is 
used as not married at the time. In 
Maugham v. Vincent (3) “never married” 
is referred to as “the common use of the 
word, but not necessarily the..meaning”; 
_ “strictly speaking it would mean not being 
in a-state of marriage or otherwise ‘dis- 
coverte”. In Clark v. Colls (4) (a report 
which was not available to the Commissioner) 
at page 612 it is’ said that the expression 
“may. without violence of language mean 


either", and at page 615 itis referred to as 


“capable of two constructions”...“the con- 
text must determine”. 

The argument in that case was based 
not upon primary and secondary meaning 
but upon redundancy. In Day v. Barnard 
(5); it is said that the word “unmarried” 
popularly and most frequently means 
“never married” but “the-popular sense is 


not the grammatical or dictionary sense; 
(2) 11797) 3 Ves Jur. 450:4 R R 61. 
(3) (1810) 9 LJ (ws) 229 at p 331; 4 Jur. 452; 52 
R R 260 


(4) (1861) 9 H L C 601; 131 R R 363. , 
(5) (1860) 30, L J Oh 220 at p. 221; 1 Dr. & Sim 351; 
3 LT (ns) 537; 9 W R 136. 
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that it is a. word therefore which has-“a 
flexible meaning”. In Dalrymple v. Hall (6), 
itis ‘stated that the ordinary meaning 15 
“never married” and in the result “the 
Judge decided that as there was no con- 
text toindicate the meaning of the word 
“unmarried” he would attribute to it the 
ordinary meaning “without ever having 
been married”. In Im re Sergeant (7) it 
was stated that the “primiary and natural 
sense” is “never married” and that if the 
instrument is “colourless” it would be con- 
strued in that sense. Lastly in’ Blundell 
v. De Falbe (8) it is stated that “never 
married” is “the first of the meSning, the 
more ordinary and the more usual” but 
that it is “a very flexible word and is con- 
stantly used in ordinary life in each of the 
two meanings.” T 

I would therefore prefer to state the 
result of the authorities zs to the meaning 
of the word as follows : : é 

(1) That the dictionary or grammatical 
sense of the word is ‘not married’ , (2) That 
the popular and mere usual sense is never 
having been married (3), That the word is 
commonly used in either sense and is 
therefore a “flexible” or equivocal’ term, 
(4) That for this reason the meaning must 
in all cases be discovered from the con- 
text, (5) That in the case of deeds and 
wills where there is no context, where the 
document- is completely colourless, the 
popular sense will usually be adopted. 

In other words I think ib is putting it 
too high to say that in all cases there. is a 
primary meaning and a secondary mean- 
ing or that the first is the rule- and the 
second isthe exception. ` = 

Withregard to the special rules for the 
construction of Statutes, one rulé is that 
words may and normally should be con- 
strued in their popular sense (See Maxwell, 
7th edition, page 47). There is’ however 
another rule that words should- be con- 
gtrued so as to advance the remedy pro- 
vided by the Act (see page 59 and the 
following). The two cases illustrative of 
this rule which have some topical connec- 
tion with the present case are Jones v. 
Davies (9) where in a statute relating to 
another matter altogether, “single woman” 
was construed so as to include’ a’ married 

(6) (1881) 16 Ch. D 715 at p. 716; 50 L J Ch. 202;. 
29 W R 42). ; 

(7) (1883) 26 Ch D 575 atp. 516; 54 L J.Ch. 159; 
32 WR 987, l 

(9) (1858) 57 LJ Ch, 576 at p. 547; 58 L T 


1. . 
(9) 1$01)1 K B118; 70L J KB 38;:83 LT 412; 
49 W R136; 65 J P 39. me 
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woman living apart from her husband. In 
R. v. Inhabitants of Wymondham. (10), 
a case which arose out of the Pcor Law 
Statute Ihave referred to “single and un- 
married” in an “examination” was inter- 
preted as “never having been married” 
>the converse case. 

With regard to the context of the word 
in the present case the view taken by the 
Commissioner is expressed on the last page 
of the letter of reference as follows in 
the following-manner: “The words in the 
definition constitute an inclusive list of all 
the nearer relatives; on- marriage a daugh- 
ter acquires a new relationship * * * and 
I see nothing in the definition of depen- 
dants to wartant a:supposition that on the 
death of her husband she resumes the 
original relationship.” 

The comment which occurs to me is as 
follows—a daughter undoubtedly acquires 
a new relationship on marriage. She does 
not however: lose-the old relationship; she 
remains a, daughter. Once 'a daughter 
always a daughter: “Qua” relationship she 
is a daughtér before, during and after 
marriage. 


t 


On the other hand the Legislature has 


attached a qualification, or condition Lhat 
in ‘order to participate a female child 
must not only be. a daughter, but she 
must be an “unmarried” daugher. The 
question is what is the meaning of that 
qualification. Does it exclude daughters 


once, ‘but no longer married? I , think 
not. . : 
It appears to me that the important 


portion of the context to be read in connection 


with the. definition is the operative part 
of s. 8 which-provides for one payment 
to be distributed at a special time or 
period—the ‘death of the employee —among 
particular persons. 

According to the English authorities 
nd also I think in common conversation 
when “unmarried” forms a qualification 
in the description of a person who -is to 
receive a sum of money at a definite time 
or period the meaning “not married” 
appears to be appropriate. See In re 
RATA Trust (11) and Jarman on 
Villain particular at page 1252. 

For these.reasons I agree with the decision 
in Moti Bai v. Agent, N. W. Ry. (1) and con- 
strue the expression “unmarried daughter” 
in s.2, 1 (d) of the Act as including 
widowed daughter. l 

Rankin, C. J.—I agree and I would 


(10: 11877) 2 QB 5il. 
(11) (1883) 24 Ch, D. 703; 53 L, J. Ch. 333; 49 L. T 


235; 32 W. R.116. 
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only add that, in my judgment, while it is 
quite true that the definition of dependancy™ 
is made by thé Statute by alist of certain re- 
Jatives it is quite clear thakin the case of a 
daughter the mere relationship to the 
workman was not regarded as itself a. 
sufficient test. The Statute has by speak- 
ing of “unmarried daughter” introduced’ 
an element extraneous to the mere question 
of relationship to the workman and I think: 
it is legitimate inconsidering the effect 
of the word “unmarried” in such a ‘case 
as that to consider it as a factor chosen 
by the Legislature because in many cases 
at least it has a certain bearing upon the 
question of dependency in fact. I think, 
therefore, that there is no reason to dissent 
from the decision of the High Court -of 
Lahore in Moti Bai's case (1) and with all 
respect to the Commissioner who has put 
before us a very well-reasoned  opinion,. 
I am not prepared to depart from the 
principle laid down in that case. g 

The applicant will have her costs before ` 
the Commissioner and before us from the 
employers. We assess the hearing-fee in 
this court at three gold mohurs. 

Ne > Reference answered, 





ALLAHABAD HIGH COURT. 
Civil Revision No. 188 cf 193), 
December 1, 1931. 
'NIAMAT ULLAH, J. 
RAM NARAIN SAHU—Dezraxpant—- 
APPLICAKT si 
VETSUS É 
Musammat MAKHNA— PLaINTIFF— 


OPPOSITE PARTY. 
Agra Tenancy Act (III of 1926), s 258—Suit for 
profits—Appeal in civil Court—Application. for stay 


‘pending decision of appeal—Dismissal of applicatien— 


Revision, competency of —Revisional jurisdiction, when 
can be invoked: i 
Under s 253, Agra Tenancy Act, the-High Court 
is empowered to call for the record of a suit or appli- 
cation which has been decided by a subordinate re-. 
venue court and hence a revision lies after the pro- 
ceedings in a suit or those started by an application 
terminate. But where proceedings are started -by an 
application in a.pending fuit, and the application is 
dismissed, "and an appeal lies from it to the District, 
Judge and not to the High Court,a revision would 

lie though the suit is still pending. 

The revisicnal jurisdiction of the High Court can 
bs invoked only after the termination of the proceed- 
ings in the suit of those based on an application made 
inthe suit or otherwise, provided in either case an ` 
appeal lies to the District Judge but not to the 
High Court from the final order, passed in the 
suit in the proceeding started by an application. 

No revision lies from an order of an Assistant 
Commissioner refusing stay of procezdirfgs ‘in a ‘suit 
for profits pending a civil Court app2al inter partés ` 


a3 no appeal lies to theDistrict Judge from such order, 


1933 
Civil Revision against an order of the 
Assistant Collector, First Class, Benares, 
dated the 2nd March, 1931. 
Messrs. B. E. O'Conor and Ram Nama 
Prasad, for the Applicant. Ds 
Mr. K. Verma, for the Opposite Party. . _ 
Order.—A preliminary objeciion has been 
taken -by the learned Advocate for the 
opposite party that no revision lies, having 
regard to the provisions of s. 253, Agra 
Tenancy Act (III of 1926). The facts which 
bear on the arguments ‘addressed. to me on 
the preliminary objection are briefly “as 
follows : f 
Musammat Makhna, the opposite party, in- 
stituted a suit for profits in the revenue 
court against the defendant-applicant in 
respect of a certain zamindari share. ` Her’ 
proprietary right to that share was denied 
by the defendant. Acting under s. 271, 
Agra Tenancy Act (III of 1926), the revenue 
court made a reference to the civil Court’ 
for a finding onthe issue thus raised on the 
question of proprietary right. The defend- 
ant-applicant hed, in the meantime insti- 
tuted in the civil Court, a.declaratory suit 
in which the same question was raised. 
The civil Court decided the common issue 
raised before the revenue court and before 
itself in a consolidated. proceeding which 
resulted in the dismissal of the suit brought 
by the defendant-applicant and a finding 
in favour of the proprietary: right set up 
by Musammat Makhna in the suit for profits 
pending in the revenue court. On receipt 
of such finding,-the revenue court proceeded 
to decide the question of proprietary right 
arising in the suit for profits in terms of 
the finding returned by the civil Court; but . 
the defendant applied for stay of the suit 
for. profits on the ground that he had pre- 
ferred an appeal to this court from the dec- 
ree passed ‘in the title suit brought by 
himself in the civil Court. The applica-. 
tion -was founded on -ss. 10 and 151, Civil 
Precedure Code. The revenue court-re- 
fused to stay further proceedings in the'siüt ` 
for --profits. . The present revision was then. 
filed. .It should: be mentioned that, having . 
regard to the value of the subject-matter 
ofthe suit pending in the revenue court, 
no appeal can lie direct to this court but to 
the District Judge. . pds. Po 
Jt is eemmon ground that the revisional 
jurisdiction of this court has to be determin- 
ed with reference to s. 298, Agra Tenancy 
Act (III of 1926), and nots; 115, Civil Pro-. 
cedure ‘Code. The question is whether in 
{he-circumstances already ‘stated, s. 253,- 


Asra -Tenancy fAct (III of 1926),-bars the, 


‘RAM NARAIN D, MAKINA. . 


BN 
157 
jurisdiction of this court to entertain 2.re- 
vision from the order of the Assistant Col- 
lector refusing.to slay the suit for profits 
pending before him. That section runs as 
follows : < A 
_ “The High Court may call-for the record of eny 
suit or application which has been decided by any 
subordinate revenue court and in which en appeal’ 
lies to the District Judge and in which no appeal lies’ 
to the High Court, and if such subordinate revenue. 
couit appears: (aì to have exercised a jurisdiction not 
vested in it by law, or (b) tojhave failed to exercise a 
jurisdicticn so vested, or ic) to have actedin the 
exercise of its jurisdiction illegally cr with material: 
irregularity, the High Court may pass such order in 
the case rs it thinks fit” 


The High Court is empowered to call for 
the record of a suit or application which.has, 
been decided by a subordinate’ revenue. 
court and not of one’ which is still pending. 
Ordinarily, therefore, a revision lies after: 
the proceedings in a suit or those started, 
by an application terminate. It is, how- 
ever, easy 10 imagine the case of proceed- 
ings started hy an application made in a, 
pending suit, for example, where a suit is 
dismissed for default of appearance and 
an application is made for restoration.’ If 
such application is dismissed, an appeal 
lies to the District Judge but not to the 
High Court (assuming the valuation leads. 
to this forum. cf appeal). In such a casea 
revision would lie though the suit is still, 
pending. Groups B to E Sch. IV, Tenancy 
Act (III of 1926), mention cases which are, 
started by- application wholly independent. 
of suite. In all those cases, if appeal lies: 
to the District Judge but not tothe High 
Court the latter can call for the records in 
the exercise of its revisional jurisdiction. 
It was contended by learned Advocate for. 
the respondent that applications referred to` 
ins. 253 are those specified in groups B, 
to E, Sch. IV. Ido not think this is the case. 
I have already given an instance of an ap- 
plication made in a pending suit and the 
language of s. 253 is wide enough to’in- 
clude other cases, provided other conditions - 
exist. l ; 

Part of the record of a suit may be the 
whole record ofa proceeding based on an 
application made in the suit. The expres- 
sion “record of an application ™. cannot, 
thereforé, create amy difficulty, ` The phrase 
“in which an appeal. lies to the. District. 
Judge” creates aninsuperable bar to revi- 
sions from all interlocutory orders where 
no appeal lies to the District Judge: It 
was contended by the learned Counsel for 
the applicant that as an appeal lies -Lothe 
District Judge in the suit ifself an order 
refusing to stey.the suit can he the subject ; 
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ofa revision. But this view militates against 
another part of the. section, namely; the 
condition that it should have been decided. 
Tf the suit is still pending no revision can 
lie as regards the suit itself. Obviously 
the word “which” at both places refers to 
one and the same proceedings. In my 
opinion the revisional jurisdiction of the 
High Court can be invoked only after the 
termination of the proceedings in the suit or 
those based on an application made in|thefsuit 
or otherwise, provided in either case an ap- 
peal lies to the District Judge but not tothe 
High Court from the final order (that 1s, 
decree in case of a suit) passed in the suit 
or in the proceeding started by an applica- 
tion. 

- Clauses (a), (b) and (c), s. 253, have been 
taken verbatim from the corresponding 
clauses: of s. 115, Civil Procedure Code, bus 
a somewhat different language has been 
used in the opening part of s. 253 to sail 
clear of the difficulty which arose in cases 
` under s. 115, Civil Procedure Code, from 
the words “case decided.” Some Judges 
held that that expression excludes interlocu- 
tory -orders from the revisional jurisdiction 
of the High Court while others took a con- 
trary: view. Section 253, Agra Tenancy 
Act (ITI of 1926) has avoided the use of 
those words and made it clear that an in- 
terlocutory order is not open to revision 
unless it was-passed on anapplication and 
unless an appeal lies therefrom to the Dis- 
trict Judge but not to the Bigh Court. In 
the case before me the order of the Assist- 
ant Collector refusing to stay the proceed- 
ing in the suit pending before him was 
passed on an application and may be 
taken to mark the termination of a pro- 
ceeding started by an ‘application made for 
stay. No appeal, however, les: to the: Dis- ‘ 
trict Judge from such an order. It is not. 
therefore open to revision at.this stage. 
In this. view- the preliminary objection pre-. 
vails and the application is dismissed with 
costs. , 
“NA. 


` 


Application dismissed. 


PESHAWAR JUDICIAL COMMIS- 
~~ SIONER’S COURT. ae 
Miscellaneous Application No. 35 of 1932. 
“February 21,1933. 
Fraser, J. C., AND SAADUDDIN, A. J. C. 
Miusammat DAROPADI—P.etITIonER 
1e7SUS 
ATMA RAM AND OTHERS — RESPONDENTS. 
Civil’ Procedure Code (Act V of 1908), s. 151, O.- 
IX; '1r.9—Application to. restore—Suficient cause for. 
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non-appearance—Necessity of showing —Inherent 
powers of court, whether can be exercised to restore 
cases. 

ln order to satisfy the requirements of O. 1X, 
r. 9, Civil Procedure Code, sufficient cause for non- 
appearance hasto beshown. The order challenged 
cannot be gone into the merits, as to doso will 
amount to reviewing that order. 

Where a statute has provided one express remedy 
for a particular default, it is not compe'ent for. the 
courts to go behind the statute by the exercise of 
their inherent powers and create remedies other 
than those provided by it. Consequently the High 
Court should not interfere, by virtue of its in herent 
jurisdiction, inorder to restore cases. Bilasrai 
Laxminarayan v.Cursondas Damodardass (1), not 
followed, Gedi Neelavenit Marapareddigert v. Nara- 
yana Reddi (2), Khushi Mohamad v Barkat Bibi 
(3), Atmaramrao v. Rambharao (4) and Ram Sarup 
v Gaya Prasad (5), relied on. 


Mr. Diwanchand,R. B. for the Petitioner. 
Mr. Metha Mangalsain, R. S. for the Res- 
pondent. 


Judgment.—Plaintiff through her agent 
Shivsahai sued her brother-in-law for rendi- 
tion of accounts for the period 1909 to 1928. 
Her suit was dismissedin default on 19th 
December 1929.. She applied for restora- 
tion, 24th March was fixed for arguments 
and the application was .dismissed, in de- 
fault on 28th March 1930. On 31st March 
she applied for the restoration of the dis- 
missed application. The trial Court on 
the 15th May 1930 dismissed this applica- 
tion as incompetent. The order was” re- 
versed by one of us on revision and the 
application was remanded for decision. on 
the merits. IL was finally dismissed by- 
the trial Court on 7th December 1931° on, 
the ground that plaintiff had not establi- 
shed that she had sufficient reason for, 
her non-appearance on 28th March 1930. 
It is against the order of 7th December. 
1931 that the present revision has been, 
preferred. It may be noted that this 
revision also was once dismissed in de- 
fault and was later restored. (ie 

As already remarked, the finding of the, 
lower Court was that sufficient cause for 
petitioner’s non-appearance on 28th March. 
1930 had not been established. The find- 
ing was based on evidence, it being held. 
that plaintiff's agent was not in fact pre- 
sent in court on that date and that his 
allegations to this effect were untrue. 
The finding cannot in any way be re- 
garded as perverse and is, therefore, not 
open to challenge on revision. 

It is contended, however, on petitioner’s 
behalf that in considering the application, 
the lower Court should also , have deter- 
mined ,whether the order of dismissal 
passed on 28th March 1930 was in-itself a 
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correct order. It does not seem to us 
that this point was open for the lower 
Courts determination. The application 


was under O. IX r. 9and to satisfy this 
rule sufficient cause for non-appearance has 
to be shown. The order challenged can- 
not be gone into on the merits. To do 
so would amount to reviewing that order 
and no application for review was present- 


ed nor was the matter put before the 
lower Court in this light. We consider 
that the lower Court,therefore, correctly 


confined itself to deciding whether or not 
sufficient cause had been established. No 
doubt it might have been possible and 
not illegal for the court instead of reject- 
ing the application under O. IX, r.8 to 
have decided ıt on the merits under O. XVII, 
r. 3. Admittedly, however, the pro- 
cedure under O. IX,r. 8 was not illegal, 
and we could not possibly hold on revision 
that the lower Court was wrong ın not 
exercising the discretionary power allowed 
toit by O. XVII, r. 3. 

In the last resort we are asked to inter- 
fere inthe exercise of our inherent powers 
to preventa miscarriage of justice. It is 
pointed out that a considerable -sum of 
money is at stake; that the -plafntiff isan 
old woman, who has to rely on others to 
carry on her litigation; and that her in- 
terests should not be allowed to suffer 
from the default of her agent. In reply 
it is argued that this court is not compet- 
ent to bring its inherent powers into play 
in order to restore an order made under 
O. IX r. 8 in a casewhere no sufficient 
cause forynon-appearance has:been establi- 
shed. In this matter the High Courts in India 
are not entirely in agreement. The Bom- 
bay High Court adheres to the view that 
apart from the provisionsof O.IX,r. 9 a 
court hasinherent jurisdiction to restore 
cases if the ends of justice so require vide Bil- 
asrai Laxminarayan v. Cursondas Damodar- 
dass (1). Other High Courts take a differ- 
ent view: Gadi Neelaveni Marapareddigerr 
y. Narayana Reddi (2), Khushi Mohamad V. 
Barkat Bibi (3), and Atmaramsao v. Rambha- 
ras (4). The later rulings of the Allahabad 
High Court are to the same effect. Seé 


for instance Ram Sarup v. Gaya Prasad (5) 
(1) 53 Ind. Oas. 252; 44 B te; zı Bom. LR 992. 
(2) 53 Ind, Cas. 847; 43 M 94; 37 M LJ 599; 26 

M LT 377; 10 L W 606; (1920) M W N19 


(FB). 

(3)103 Ind, Oas. 425; 23 PL R 55!; AIR1927 
Lah. 622. 
(4) 191 Ind. Oas. 659; A I R 1930 Nag. 48; Ind. Rul. 
(1930) Nag. 115; 26 N L R 30. 

(5) 90 Ind. Gast 180; 48 A 75; AI R 1925 All, 610; 
LRGAGOL Oiv; HA ALJ 56, 4 i 
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Where a statute has provided one express 
remedy for a particular default, it does not 
appear to us competent for the courts to 
go behind the statute bylhe exercise of 
their inherent powers and create remedies 
‘other than those provided by it. In a 
matter of this kindthe statute must be re- 


“garded as comprehensive. For this reason 


we prefer to follow the opinion which has 
found favour with the majority ofthe High 
Courts. We hold that we are not compe- 
tent to interfere with the order in question 
by virtue of our inherent powers. 

In conclusion we would note that evenif 
we were competent to exercise these powers 
we are doubtful whether we should be justi- 
fied in doing soin view of the persistent 
negligence of plaintiff's agent in conducting 
his case. ‘Not only was the original suit 
dismissed in default, but the application 
for restoration suffered a similar fate, and 
finally on one occasion the agent failed to 
prosecute a revision in this court. He has, 
therefore, made three defaults and has very 
little claim’to the consideraticn of the court 

The revision isdismissed with costs. 

N. Revision dismissed. 


a tamanan kedan 
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Evidence Act (I of 1872). 8.92, proviso (3)—‘‘ Any 

obligation `, meaning oj—Writen contract —Parties, 
whether can show that they never came to an agreement 
—Oral agreement qualifying terms of compromise 
decree— Admissibility of. 
- The words “eny obligation” under the third 
‘proviso to 8. 92, Evidence Act, mean any obligation 
whatever under the contract and not some particular 
obligation which the contract may contain, 
Jugtanund Misser v. Nerghan Singh (2), Ramjibun 
Seroway v. Oghore Nath (8) Vishnu Hamchandra 
v. Ganesh Krishna 4) and Walter Mitchell v. A. K. 
Tennent (5), referred to. 

Under s. 92, Evidence Act the parties to acon- 
tract may not vary a written statement 
but they may show that they.never came to an 
agreement atall and that the signed paper was 
never intended tobe a record of the terms of the 
agreement, or they may show that a written con- 
tract which has no date was not intended to operate 
from its delivery, kut from a future uncertain 
period or they may show that the parties never in- 
tended the signed paper to be an agreement until a 
condition precedent was fulfilled. - 

Where two of three judgment-debtors, parties to 


“ga compromise decree set up, on execution applica- 
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| tion being filed an oral agreement with the decree- 
holder thatthey were to betreated as suieties fo 
the third ‘judgment-debtor: 

Held, that -the separate oral agreement was not 

admissible under. s. 92, Evidence Act. i 
. ‘Appeal.against the original order of the 
Poh Eli 
-ary 1990. . : et oo - 
S Manes Sushil . -Chandra Sen and Santi- 
mayiMajumdar, for the Appellants... 
-- Messrs. S. N..Banerjee,: and Kushiprashun 
-Chatterji, -for.the Respondents. >, X 
se Judgment.—The parties concerned in 
this:case are ‘the: widow, and the three sons 
of the late, Rai. Bahadur. Seth Hardutt 
Rai Chamaria. One of these sons, namely, 
Durgaprasad, sued: -his brothers Radhakis- 
gen'and.Matilal and their mother Anardey1 
Scthani to compel them to execute a con- 
veyance and for. other reliefs. , Into the de; 
tails of this litigation it is not necessary to en; 
terand:it would:be sufficient to say that it 
ended in a decree on- a- compromise, the 
relevant terms whereof,-shortly put, were 
that the defendants would pay to-the plaint, 
iff the..moneys,; together with - interest, 
which the ‘latter had paid for purchase of 
the ‘properties, ês. also the expenses‘actually 
incurred by him forthesaid purchase, and 
that it should bedeclared thatthe proper- 
ties belonged to the mother Anardeyi Seth- 
ani. Of theamount so to be paid, rupees 
four lakhs and. twenty-five. thousand was 
paid at the time, and the: remainder, that 
is to say, another -four -lakhs odd, together 
with the -expenses--aforesaid, was to carry 
interest with- yearly rests and was to'be 
paid in monthly instalments on certain 
specified--dates, It-was -. further. provided 
that MAN 

“in default of payment of any instalment on the 
dates aforesaid i.e, specified or within seven . days 
thereafter, the balance then remaining unpaid under 
the decree shall - become forthwith payable.” 

The decree-holder applied for execution 
of this decree, alleging that there was de- 
fault and that only rupees one lakh and 
five thousand had been paid out of, the 
decretal dues. „Some“ other’, ifstalments 
were in fact paid, but they were not certi- 
‘fied within the time allowed by law; and 
on the objection of the. decree-holder the 
‘executing Court refused to take cognizance 
of thé payments. -Anardeyi. Sethani then 
instituted a regular suit and obtained a 
decree for the sums paid together with 
interest. ‘The court. below has ordered that 
decree to be seb off against the one under 
exectition, Ab regards this’ matter -there 
is no dispute... t. a 


There: was a- dispute- as to - what. the. 
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expenses incurred by the decree-holder fox, 
his purchase actually amounted to, he. 
having claimed Rs. J5,0000n that, head, 
but the decree-holder has withdrawn his. 
claim as regards that item. ` 

The order complained of in, this appeal 
which has-been preferred. by two of the 
judgment-debtors, namely, Radhakissen and. 
Matilal, is one by which the court, below. 
hes overruled their objections to the -execu-, 
tion of the decree. — E 

Of these objections, the one that’ has: 
been. pressed with great force and ingenu-, 
ity is that the court below has refused to: 
allow them to prove an agreement which, 
would have established that the decree was. 
not executable as against the eppellants. 
To appreciate this objection it is necessary! 
to state a few facts. In the petition,’, of: 
objection, the agreement was set out in the, 
following terms : ; : 

“In accordance with the terms. of 


> ft A a 


deyi Sethani:” l 

Read- properly, it- would: seem “that” the 
objectors’ case primarily- was- that“ there 
was' an understanding between the - parties 
that although the objectors: were to ~ join 
in the ‘petition ‘of compromise and‘ a de- 
cree was to be passed in accordance there: 
with they would not be liable, and that ‘if 
having joined in the petition on ah under: 
standing to that effect they were “not ‘alto- 
gether absolved, their legal liability cannot 
amount to anything more than that of sures 
ties only. ` ae a OE tate 

In the two letters‘ which hey” | 
15th November 1929 ‘they stated: 

“It was specifically agreed that the decretal amount 
would be’ realized from our mother, and neither- I 
nor my brother would be liable.” i ree a 

From the wording of -these letters algo 
it would seem that the understanding 
was they would incur no liability by joins 
ing in the petition of compromise, The 


objéction, however, was pressed. inthe gourt 


\vrote ‘on 
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belowin a soméwhat ‘different form. The 
Subordinate Judge has taken it to be the 
following : 

“The judgment-debtorsjNoe. l and 2 further contend 
that the execution proceeding is incompetent so far 
as theyare concerned, as there wasa contempora- 
neous oral agreement that they would be liable 


only as sureties or guarantors lt is urged that op- 
portunity should be given to them to prove this 


oral agreemeni, 
his agreement is obviously different 


from the? understanding referred to’ above 
but, as it was put forward before the Sub- 
ordinate Judgeand hesbeen dealt with 
by him, it will have to be considerėd 
whether either the understanding or the 
agreement aforesaid can be proved. The 


appellants rely upon proviso (3), s. 92, 
Evidence Act, forjthis purpose. 
A good deal of reliance was placed on 


behalf of the appellants upon the case of 
Anderson Kirkwood Tennent v. Walter Mit- 
chel (1) for the contention that the. evidence 
which the appellants desired to adduce 
should have been allowed to.be given be- 
fore it would be decided as to whether it 
was admissible or: not. In that case the 
trial Judge had decided, on an application 
to strike out, that a certain matter was ir- 
relevant. The Court of Appeal held that 
the averment in the defence was not clear 
enough to warrant a finding that it was ir- 
relevant, and they held that : 

“the court should not, asa rule, decide an important 
pointas to the relevancy of matters onan application 
to strike out.” 

Whether an oral agreement contemporane- 
ous with a written document is admissible 
in evidence will depend to somé extent as to 
how the Gaseis presented at the trial. This 
proposition for which there cannot be tHe 
least doubt is not of much use to the ap- 
pellant now, because they have elready.set 
out in the objection: what is the agreement 
they rely on ənd .have also _ placed 
their version of it clearly before the 
Judge of the court below and it is 
not ‘suggested before us that it was any- 
thing elee. It will beseen that before the 
order of re-trial that “was passed by the 
Court of Appeal i in Anderson Kirkwood Ten- 
nent v. Walter Mitchel (1) the suit 
tried again andthe agreement was then 
ruled out upon the view that proviso (3), 


s. 92 would-not justify its admission, In 
Jugtanund Misser. v. N erghan Singh (2), 
Ramjibun Seroway v. Oghore Nath- 3G). 8 


EOP 83 Ind. Cas. 435; A IR 1925 Cal. 860; 29° 0 W 


(2) 6 0433;70L R347. 
(3) 25 O 401; 2 O WN 188, 


uae O ma 


7) 
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contract 


Campbell 


to be a record of the terms 


„garded ‘as one separate from the 


was ` 
'eckjee V. “Maung Po Han (8) or in 


ibi 


Vishnu Ramchandra-v: Ganesh - Krishna. (4) 
and Walter: Mitchell v. A. K. Tennent (5) 
and other cases it has been laid down. that 
the true meaning of the: words “any . obli; 
gation” in proviso (3) 8.92 is any: obliga 
tion whatever under the contract and not 
some particular obligation which the 
may cohtain. Provisos (1) 
in substance .follow: Pym vy, 

(6) and Daris v.. Jones 
The parties may not vary a written 


and (3) 
(7). 


‘statement, but they may show that. they 


never came to an agreement at all and 
that the signed paper. was never intended 
of the,agree 
ment, for they never had agreeing ‘minds 
or they may show that a written contract 
which kas no date, was’ not intended’ to 
operate from its delivery but from future 
uncertain - period; or they may... show 
that the parties never. intended the ‘signed 
paper to be an agreement until a condi~ 
tion precedent was fulfilled. ; 

It -has been argued that” the terms of 
settlement inthis case should be regarded 
as not- one, but as consisting. of several 
contracts, at least two, and that so far 


.2s the appellants are concerned, it should 


be -taken that the -contract that was evi- 
denced by the terms of settlement, as 
between the plaintiff on- the one hand and 
the appellants onthe other, should be re- 
contract 
as between the plaintiff and Anerdeyi Seth- 


ani, and that it is open to the appellants, 


under proviso (d), s. 92 to show ‘that, as 
regards the former contract, no obligation 
would attach to it untilthe plaintiff was 
unable to realize his dues from Anerdeyi 
Sethani. A division or splitting up. of- the 
contract in that way, in our opinion, - is 
not what the proviso contemplates: to allow 
‘such splitting up would be to vary the 
contract takeneas a whole. Inour opinion, 
an understanding “that no obligatiom would 
ever arise upon the contract or an agree- 
ment that the appellants would he liable 
only as sureties: is not provable under the 
proviso. 

Nothing that has been said in J. M. Mana 
any of 
(£ 63 Ind. Cas. 673; A ‘IR 1921 Bom, “449; 46° B 


1155: 23 Bom. LR 488. 
© 90 Ind. Cas. 59; AIR 1925 Cal, 1007;52 0 
277:2 Jur, 


6 (1856) GE &- B370; 253L JQ B 
(N 8) 641; 4 W R528. 
i (7) (1858) 17 CB 625; 25 LJ oO P 91; 4 W R248; 
a) 84 Ind, Cas, 10:2 A IR 1925 Bee 83; 2 A 


-A 


P 


ABS. 


v the other cases cited on behalf of the sp- 
pellants in our ‘opinion militates against 
the view we take. Onthe other hand, that 
oral evidence to show that the liability of 
‘one of the éxecutants of a bond could arise 
only in the event ofthe other eae 
‘not paying or in the other words that he wa 

to be regarded only as asurety is eae 
sible in view of s. 92 has been held in 
‘Harek Chand v. Bishun Chandra (9), Maung 
Ko Gyi v. U. Kyaw (10) and Narasimma 


Murti v. Ramarami Chettiar, 18 Ind. Cas. 
696 (11)... On the -main contention 
that has been urged. ‘in support of 


this appeal, namely, as regards the pro- 
‘priety of the refusal tolet in evidence, we 
must hold against the appellant. 

‘ Another contention. though of minor im- 
‘portance, was also urged in the appeal. 
Tt was said that the decree-holder never 
told the appellants clearly what the expenses 
"actually: incurred -by him for the purchase 
were, and thatthis fact should be taken 
‘tht consideration in deciding whether he is 
‘entitled to the full: amount ‘of the interest 
he has claimed. This contention ‘however 
ought: not-to be allowed to prevail, because 
‘in answer to thè: letter, . Ex. 1 the de- 
‘cree-holder’s Solicitors, in their letter Ex. No. 
‘8, referred the appellants . to the - plaint, 
which we are told . specified the amount as 
‘Rs. 15,000. : There was ` therefore nothing 
‘which ‘could standin the way. of the pay- 
‘ment and nothing surely as regards the 
rest: ofthe dues in any eventif the. appellants 
had a mind to pay. : The result is that, in 
our opinion, the order complained of is 


right. The appeal accordingly must-be dis- 
missed with cosis. Hearing- fee > gold 
‘mohurs, — 

N. © o Áppeal dangan 


(9)8 0 WN 101. 
(10) 103 Ind. Cas. 79; A I R 1927 


68. : 
(11) 18 Ind. Cas 696; 1 M LT 104; 
-(1913) M W N 336. 


“Rang. 199. 5 R 
2i M I. J 9]; 


i A roel 
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Appeal 10m the Madras High Court. 

March 14, 1933. 

“LORD BLANISBURGH, SIR GEORGE LOWNDES 

~ - ANT) BIR DINSHAR MULLA. 

Tua OFFIC TAL ASSIGNEE oF MADRAS 
meee 
CrTsSUus ` 


aT. KRISHNAJI BHAT— Raine 
| Trust—Investment in firm'to be handed over t> 
ivinor én attaining majority—Insalvency of fit m— 
Asséta of firm passing to Official <dAssignee—Charge 
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in favour of minor, whether exists— Rights of bene- 
ficiary— Doct: ine of following of trust jJunds— 
Presidency Towns Insolvency Act (IlI of 1909), 
s 52(l)(a—Trusts Act(I/ or 1882, s. 66. 

‘tke plaintifs father invested a certain sum of 
money in afirm in the name of: tke plaintif, who 
was thci a minor, with a directicn that the money 
“was to be handed over to the plaintiff on‘ his 
attaining 21. The firm gotinto difficulties and a 
suit was instituted in the name of the minor against 
the members of the firm claiming their ` removal 
from the trust and the' appointment of new trustees 
in their place with a direction to hand over to’ the 
- latter -the amount. During tbe pendency of. the 
suit the firm was adjudicated insolvents and the, 
Official Assignee filed a written statement putting 
the plaintiff to the proof ofthe factum and validity 
of the trust and denyingthat the plaintiff was 
entitled toany preferential claim over other credi- 
tors. The trust was admitted by the defend- 
- ants: 

Tela, that the_investment of the trust money in 
the general assets of the business was sufficient to 
give.the plaintiff a charge upon the sale proceeds 
ia the hands ofthe Official Assignee, and that the 
whole of the assets of the business, including the 
trust amount as invested in it ‘passed into the 
hands ofthe Official Assignee on the insolvency of 
. the firm, subject to any charge in. favour of the 
plaintiff to which they might have been subject 

efore the insolvency, 

As between cestui que trust and trustee, and all 
. parties claiming under the trustee, © otherwise than 
by purchase for valuable consideration without 
notice, all property belonging to a trust, however 
much it may be -changed or altered in its nature or 
‘character, and all the fruit of such property, whe- 
.ther in its original or in its altered state, continues 
to he subject to or affected by the trust. Pennell v. 
. Deffell (3), relied on Mech 

Messrs. De Gruyther, K. C., and S. Smith, 
for the Appellants. a a 
~ Messrs. Dunne, K. C., and OROSAN, 


for the Respondent. 


Sir George Lowndes. Si on 5th 
‘October, 1919, one T. Sivasankar Bhat, the 
father of the respondent, instructed his uncle 
Sadasiva Tawker by letter to invest in his 
firm T. R. Tawker & Sons a sum of 
Rs. 10,000 lying with the firm, such invest- 
-ment to be made in the name of the res- 
' pondent, who, was then a minor, the money 
to be handed over to him on attaining 21) 


“and the interest in the meanwhile to be 


paidtothe father. On the 22nd October 
following the firm gave him areceipt in thé 
following terms: 

“Received from Mr. T Sivasankar Bhat, the sum of 
rupees tén thousand cnly through Mr. T. Sadasiva 
.Tawker, as fixed deposit in the name of his minor son 
T: Krishnaji Bhat as per instructions contained in. 
Mr. Sivasankar Bhat's letter, dated 5th instant carry~ 
‘ing interest at 9 per cent DEE annum. i 


“Ra 10,000. .-- _- te 
T, R. TawkER AND Sons 
The intérest was duly paid to the end ot. 
1923, when apparently the firm, which- 
carried on business as jewetlers in Madras 
got ate difficulties, 
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On the 22nd November, 1928, a suit was 
instituted in the name of the minor against 
themembers of thefirm, alleging that they 
were trustees of the fund and claiming 
. their removal from the trust and the 
appointment of new trustees in their place, 
with a direction to hand over to the latter 
the Rs. 10,000. The defendants put in a 
written statement by which in effect the 
trust was admitted, but the suit was charg- 
ed as premature inasmuch as the plaintiff 
was still a minor and no breach of trust had 
been committed. 

In January 1925, while the suit, which was 
filed on the original side of the Madras 
High Court, was still. pending, the defen- 
dants were adjudicated insolvents, and the 
present appellant as the Official Assignee 
in whom their estate and effects were vested 
was brought: on the record: He filed a 
written statement putting the plaintiff to 
‘the proof of the factum and validity of the 
trust and denying that the plaintiff was 
entitled to any preferential claim over 
other creditors. ; 

The suit came to trial in August,. 1926. 


The. insolvents did uot appear, and. the ~ 


principal question debated was as to the 
plaintiff's right to preferential payment out 
ofa sum ofabout Rs. 22,000 which had been 
realised by the appellant by sale of a por- 
tion of the stock in trade. 
The trial Judge affirmed the plaintiff's 
claim and made a decree declaring his right 
‘to be paid out of the Rs. 22,000 ın the hands 
ofthe appellant with Rs. 1,949 for interest, 
and ordering, the appellant to bring these 
sums into couri to be held to the credit of 
the plaintiff. a 
The Official Assignee appealed and the 
decree wasconfirmed. A further appeal is 
now brought to His Majesty in Council on a 
. certificate that a substantial : question of 
law.is involved. . The respondent is now of 
fullage and is personally represented beiore 
the Board. 
= It was suggested before their Lordships 
that the transaction of October 1919, did not 
constitute a trustat all but.a mere.deposit 
- in respectof which the respondent’ would 
only be entitled ‘to rank with the. other 
creditors. Their Lordships ace however 
unable to accept this contention. No issue 
on this question was raised at the trial, and 
itis clear that ‘the trust was admitted by 


court and in the Court of Appeal, and appa- 
rently also in the printed casé-of the appel- 
jant. Intheir Lordships’ ‘ opinion therefore 
the appeal must be dealt-withon this basis 
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‘the business, including the Rs. 
‘invested init, passedinto the hands of the 


‘lower Appellate Court 


163 


and the only. possible - question -is whether 
the trust fund can be found inthe assets of 
the trustee firm which have come to the 
appellant. 

Thetrial Judge held onthe evidence that 
the trust fund could be traced into the 
stock from thesale of which the Rs. 22,000 
was realised. The learned Judges of the 
Appeal Court were not satisfied that this 
was established, but they thought that the 
investment of the trust money in the gene- 
ral assets of ihe business was sufficient 10 
give therespondent a charge upon the sale 
proceeds inthe hands of the appellant, and 
intheir Lordships’ opinion the conclusion 
to which they came wasright. 

Under s. 52 (1) (a) of the Presidency 
Towns Insolvency Act, 1909, property held 
by an insolvent on trust for any other per- 
son is excluded from 
among the creditors. The Rs. 10,000 was 
received .by the insolvent firm for ‘invest- 
ment’ in their business and there is. no 
suggestion that it was not so invested “in 
fact. Nor’is it suggested that there were 
any assets. of the business which were’ not 
taken over by the appellant. Ifit was-there 
when the Official Assignee came in, what he 
took was a mixed’ fund only part. of which 
was divisible among the creditors, the 
Rs. 10,000 beingin his hands as much the 
property of the respondent as it was before 
the insolvency. ‘here was no allegation 
thatit had been lost or ceased to exist hefore 
the insolvency. If this had been proved 


the case might possibly have been different: 


see Roscoe v. Winder (1).. Their Lordships 
offer no opinion upon this question as the 


‘necessary facts have not been pleaded or 


put in evidence and the burden of'proving 
them would clearly be upon the appel- 


lant. 


Assumingthen that the whole assets of 
10,000 as 


appellant on the insolvency, their Lordships 


‘think that they so passed subject to any 


charge in favour of the respondent to which 


(they may have been subject before the 


insolvency. 

Much- argument was expended in the 
and before the 
Board on the doctrine of following trust 


funds, and itseemed to be suggested that 
though, ifthe fund in the present case had 
the defendants both before. the original ; 


been improperly employed in the business 
of the trustees the beneficiary would be 


:-entitled toacharge upon the whole of’ the 


- 59 SJ 100. 


- (1) (1915) 1 Oh, 62;84 LJ Oh, 286; 112 L T 121; 


t 


the assets divisible . 
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ussets (sees. 66 öf the Indian Trusts Act, 
1882), no such right could be accorded to 
him ifthe employment of the funds in this 
way wasin pursuance of the terms of the 
trust. Their Lordships think there is no 
substanceinthis contention. In the words 
of Sir George Jessel jIn re Hallett’s Estate, 
Knatchbull v. Hallett (2).] 


“There is no distinction, therefore, between a right- 
ful and a wrongful disposition of the property, sofar 


as regards the rightof the beneficial owner to follow 
the proceeds.” 


In their Lordships’ view the passages 
quoted by the learned Judges of the Appel- 
late Court from the ‘well-known judgment 
of Turner L. J., in Pennell v. Deffell (3), 
are directly in point, and show the length to 
which the modern doctrines of equity have 
gone in this direction. Their Lordships 
would in particular refer to the following 
passage which occurs at page 388* of the 
report:— ` | i 

“Itis, apprehend, an undoubted principle of this 
court, that-as between cestui que trust and trustee, 
and all parties claiming under the trustee, otherwise 
than by purchase for valuable consideration without 
notice, all' property belonging ‘to a trust, however 
much it may be changed or altered in its nature or 
character, and all the fruit of such property, whether 


in its original or in its altered state, continues to be 
subject to or affected by the trust.” - 


Sotoo Lord Ellenborough in Taylor v. 
Plumer (4) at p.575{, speaking of property 
entrusted to a factor, says : — 

“It makes no diference in reason or law into what 
other form, different from the original, the change 
may have been made . for the product of or 
substitute for the original thing still follows the 


nature of the thing itself, as long as it can be ascer- 
tained to be such.” 


. Inthe present case once it was admitted 
that the Rs. 10,000 was a trust in the hands 
of T.R. Tawker& Sons to be invested in 
their business and was so invested, it must 
betaken to have remained a part of the 
assetsof that ‘business and-to have been 
there. at the date of their insolvéncy, the 
beneficiaries being entitled at all timestoa 
charge upon such assets in the hands of 
the firm. Upon the insolvency the assets 
passed tothe appellant but passed subject 
to the charge. 

For these reasons their Lordshipsare of 
opinion that the judgment ofthe Appellate 
Courtin Madras was right and that this 
appeal should be dismissed and they will 
humbly advise His Majesty to this effect 

(2) (1880) 13 Ch D696 at p.709;49L J Oh. 415; 42 


L T 421; 28 W R 732, 
(3) (1853) 4DM & G 372; 23 LJ Oh.115; 18 
Jur. 273; 1 W R 499; 102 R R 170. - 
(4)(1815)3 M&S 562; 2 Rose4l5; 16 R R 
361. 
*Page of (1853)4 D M & G.—[Ed]- 
tPage of (18:5) 3 M.&8.—[Ha], 
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The appellant must pay the cosis of the 
respondent beforethis Board. - 


N. Appeal dismissed. 

Solicitors for the Appellants:— Messrs. 
H. S. L. Polak & Co. j 

Solicitors for the Respondents:—Messre 
T. L. Wilson & Co. 
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CALCUTTA HIGH COURT.. 
FULL BENCH. 
Appeal from Appellate Order No. 47 of 1932. 
March 13, 1933. 

RANKIN, C. J., PEARSON AND MUKERJEE, JJ. 
On difference of opinion between 
Mirrer AND M. C. Guos, JJ. - 

JIBAN KRISHNA CHAKRAVERTY 
—PLAINTIFF—APPELLANT 
versus noi 


ABDUL KADER CHOWDHURY — 
DEFENDANT—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 49 (b)—Bengal 
Tenancy Amendment Aet (IV of 1928), s 48 (c,—Suiz 
for ejectment—Notice to quit under old Act—Period 
of nolice expiring after coming into operation of new 
Act—Case, whether governed by old Act or new Act— 
Interpretation of statutes— Provisions teuching a right 
in existence at the passing of a statute—Retrospective 
application, if permissible. 

Inasuit for ejectment it was found by the trial 
Court that the plaintiff was a raiyat aud thas though 
he had purported to grant a permanent interest 
to the defendant by a registered patta this instrumen; 
was invalid by reason thas it offended against the 
provision of s 85, Bengal Tenancy Acs. Before the 
end ofthe agricultural year 1927-28, namely, on the 
12th April, 1928, the defendant wasduly served with 
notice to quit, so that he became liable under s. 49 to 
be ejected on i3th April, 1929. The amended Bengal 
Tenancy Act (IV cf 1928) came into operation’ on the 


+ 
a 


21st of February, 1929, abont two months béfore'tha?® 


date on which the plaintiff became entitled to evic: 
the defendant under the previous law: © > >œ 

Held, (agreeing with Mitter, J.) that in the “absence 
of an express provision ib could not be said that after 
February, 1929, no under-raiyat was to be ejected or. 
the ground of uotice to quit unless he has had the 
notice required by the new Act. [p.169,. col. 2; pı 
170, col 1.] 

Held,also, that whatever the form of the notice 
which was actually given to the defendant hy the 
plaintiff, the amending Act would not affect the rights 
of the parties. [p ly, col. 2) 

Per Mitter, J.—When notice to quit has been duly 
given under the old Act and the right to evict the 
under-tenant on the operation of thenotice has vested 
in the landlord from the moment of the notice, it can- 
not be sffected by change of legislation before the 
expiration of the périod of notice, [p. 167, col. 1] 

While provisions of a statute {dealing merely with 
matters of procedure may properly, unless: that con- 
struction be textually inadmissible, have retrospective 
effect attributed to them, provisions which touch a 
Tight in existence at the passing of the statute are 
not to be applied retrospectively in the absence ‘of 


~ express enactment or necessary intendment. Colonial 


. referred to. 


t 


Sugar Refining Co. v. Irving (5), Sardar Ali v. Dollil- 

ud-din Ostagar (6)and Nepra v. Sajer Pramanik (7), 
ip. 166, col, 2.] io BGs ed 

Per M.-O; Ghose, J.—A vested right means- g ‘right 


i 
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which a person has acquired or which has accrued to 
himand in the circumstances of the case, no right 
accrued to the plaintiff on the date when s. 49 b) was 
repealed, and inasmuch as the right to evict the 
tenant was not due to be acquired until after the 
repeal of the enactment, the case would be governed 
by the new Act. fp 168, col. 1.] 


Appeal against the remand order of the 
Additional District Judge, Chittagong,dated 
the 10th July, 1931, reversing that of the 
Subordinate Judge,First Court, Chittagong, 
dated the 30th of January, 1931. 


The case was first heard by Mitter and 
M, C. Ghose, JJ.,who delivered the following 
judgment on 9th February, 1933. 

Mitter, J.—Thisisan appealagainst an 
order of the Additional District Judge of 
Chittagong remanding a suit tothe Court 
of the Subordinate Judge of that district 
for retrial in accordance with law. 

Thesuit in which this appeal arises was 
brought by the plaintiff, now appellant, 
for a declaration of plaintiff's ratyatr right 
to the lands mentioned in the plaint and for 
eviction of the defendant from the same. 
There is also a prayer for recovery of the 
rent in kind with damages and mesne pro- 
fits. Plaintiff alleged that there was a 
service of notice upon the defendant under 
s.49 of the Bengal Tenancy Act, but asthe 
defendant refused to vacate the present suit 
has been brought. 

The defence to the suit is that no notice 
was served on him and that the defendant 
had acquired permanent rights in the under- 
tenancy. 

Several issues were framed in the suit and 
the court of the first instance found that as 
the pottah granted by the plaintiff creating a 
kaimi dar raiyati right in the defendant 
offended against the provisions of s. 85 of the 
Bengal Tenancy Act as it stood before the 
amendment by Act IV of 1928 (B. C.) it must 
be treated as non-existent and the under- 
rawati musl be regarded as one without a 
written lease. He held further that there 
has been proper service of notice under s. 49 
andthe tenancy was thereby determined. 
He accordingly decreed pleintiff’s suit in 
part declaring his raiyati title to the disput- 
ed lands and directing recovery of khas 
possession; plaintiffs claim for price of bhag 
paddy was also decreed. 

On appeal the lower Appellate Court was 
of opinion that the suit should have been 
decided under s. 48-C of the amended Bengal 
Tenancy Act and not under olds. 49 (b) of 
the Act as it stood before the amendment. 
He held that the learned Subordinate Judge 
having based his decision on an obsolete 
section of law there was no proper trial of 
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the appeal before him and the suit should 
be remitted to the Subordinate Judge for © 
retrial, 
Against this order of remand the plaintiff 
has preferred the present appeal and it is 
contended that the notice under s. 49 (b) hav- 
ing been given on the 18th of April 1928 be- 
fore the new amended s. 4€-C came into force 
ths tenancy was determined on the 18th of 
April, 1929, although by that time the 


. Bengal Tenancy Amendment Act had come 


into operation. Itis argued that no retros- 
pective operation can be given to a Statute 
unless relrospective operation is either ex- 
pressly given or is to be inferred by 
necessary implication. I am of opinion 
that this contention must prevail, Section’ 
49 (b) runs as follows: 

“An under-raiyati shall not be liable to be ejected 
by his landlord except when holding otherwise than 
under a written lease for 2 term, at the end of the 
agricultural year next following the year in which a 
notice to quit is served upon him by his landlord”, 

The notice given under this section ex- 
pired at the end of the agricultural year, t.e., 
on the 13th of April, 1929. The right to 
evict accrued in the plaintiff as soonas a 
proper notice Lo quit was given although -the 
right could not take effect in possession till 
the 13th of April, 11929, when the new act 
came into operation. Once a notice is given 
the tenancy will inevitably be determined 
upon its expiration and courts have gone so 


“Lar asto hold that when the notice to quit 


is given by the landlord or tenant the party 
to whom it is given isentitled to insist upon 
it and it cannot be withdrawn without the 
consent of both. See Tayleur v. Wildin (1). 
As Baron Bramwell ,hes put itin the same 
case: 


- “€\ tenantfrom year to year has an interest in the land 


for so long as neither party givesa six months’ notice 
to quit, when that is donathe estate is determined.” 

These observations of Bramwell B. have 
been approved of in Freeman v. Evans (2). 
Warrington, L. J.. said: | 

“Bramwell B put the point in the neatest and most 
precise terms that could bs used. He saidif the 
noticas to quil is given the tenancy is at an end. 

On ths expiration ofthe agricultural year 
plaintiff's right would take effect in posses- 


‘sion but he had vested right to evict the 


moment the notice was given, i. é., lath 
April, 1928. ee aN 

The great jurist, Austin in his lectures on 
Jurisprudence has drawn prominent atten- 
tion to two classes of vested rights and it is 
instructive to reproduce here what the learn- 
ed Jurist says on this topic for it is pertinent 

(1) (1878) 3 Ex 303; 37 L J Ex. 173,18 L T 655; 
16 W R 1(1:. 


(2) (1922) 1 Oh 36 at page 48; 91 L J Ch. 195; 125 L 
T 722, 


166 | 
to-the -matter ‘under. consideration in this 
appeal: 


two classes; First, present or vested rights which 
are coupled with a present right to enjoyment or 
exercise. Secondly present or vested rights which are 


not. coupled with aright to present enjoyment or. 
i i? 


exercise: : 
‘“For example: If I am absolute owner of land or 
w moveable not subject toa right in another of limited 


duration, I have not only a present right to or inthe ' 


subject, but also'a right to the present possession ot it 
that is tosay, A present rigbt to enjoy. or exercise my 
present right of ownership” “But if the subject be 
Jeft to ancther, I have a present right of ownership 
without a present right to exercise my rights’ of owner- 
ship ] have merely a reversion, expectant on the de- 
termination *of the lease,-and which till the lease 
determine, cannot take effect in possession.” See 
Austin’s Jurisprudence, Vol. II, Page 857. - : 
a ae : - - 


The ‘right of the landlord ‘in the present 
case falls within the second class of vested 


rights. The-plaintiff has a right to the 


reversion expectant on the determination: of 
the under-tenancy. The. undeér-tenancy is 
determined on the expiration of the period 
of the notice. which is oneyear from the date 
of service. The legal effect of the notice to 
, guit under s. 49(b) of the Bengal Tenancy 
Act is to determine the tenancy of the ex- 
piration of the:agricultural year.. Thé land- 
lord: has a vested right to require the. tenant 
‘to abandon possession at the end’ of ‘the 
agricultural year following the year in which 
notice is given and the Legislature cannot 
interfere so as to impair, this vested right 
unless the Legislature intended’ the’ amend- 
ing Act to be retrospective ‘in its operation 
either by express “enactment or necessary 
intendment. . A vested-right.is one in fes- 
pect-of which all the- events’ necessary to 
bring into existence and vest it in a party 
has happened: Notice to quit bas been duly 
given under the old Act nd the’ right to 
evict the under-tenant-on-the expiration of 
‘the notice -has vested in the landlord from 
the mameni of the.-notice and cannot be 
‘affected by change of legislation before the 
‘expiration of period.of notice,- | 

It was not a mere contingent right as 


-on the expiration .of the agricultural year’ 


-the tenancy will inevitably be determined, 
‘See also Foa.on Landlord -and Tenant, 6th 
‘edition, page 683.. The coming into operation 
‘therefore of the amended Bengal Tenancy 
-Act of.1928 Gould not take away “from the 
“right. of the plaintiff landlord to evict on 
: expiration of’ -the notice., The. next provi- 
sions of s. 48 (c) of the Bengal Tenancy Act 
“ediinot toweh the! right-of thé landlord to 
evict the tenant at the expiration of - the 
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agricultural year—a-right which was in . 


; _: existence at the passing of Act IV of 1928 as . 
“Before I proceed to contingent rights, or to chances 34° 
or possibilities of rights, I must remark that vested . 
rights or rights properly so called’ are divisible into - 


it is not in accordance with sound principles - 
of interpreting stetutes to give them a, 
retrospective effect-see the observations. 
of Lord ‘Lindleyin Mohammad Abussamad 
v. Kurban Husein- (3). | e WA 
NO rule of construction is more: firmly 
established than this: that a ‘retrospective: 
operation is not to. be givento.a statute so as, 
to impair an existing right or obligation, 
otherwise than as regards matier of prece-. 
dure unless that effect cannot.be -avoided 
without doing violence to.the language of the. . 
enactment: Ifthe enactment is expressed 
in language which is fairly capable of either: 
interpretation, it ought to be construed as 
prospective only. Ina_ recent decision of 
Delhi C oth and General Mills'Co: Lid.. 
Income Tax Commissioner, Delhi (4). Their. 
Lordships of the -Judicial Committee 
approved ‘of this rule of construction end 
observed as follows: —“The principle which 
their Lordships'‘must apply in dealing with 
this. matter has been. « authoritatively 
enunciated bythe Board in the Colonial 
Sugar Refining Co. v. Irving: (5) where it is 
in effect laid down that while provisions of a 
statute dealing merely with matters of 
procedure may properly unless that-.con- 
struction be textually inadmissible have 
retrospective effect attributed to them, provi- 
sions which touch a right in- existence at the 
passing of the statute are not to be applied 
retrospectively in the ebsence of, - express 
enactment or necessary intendment’.’ See 
also Sardar Ali v. Dalliluddin | Ostagar 
(6) Neprav. Sajer Pramanik (T). me 
“I haveexamined the provisions of s. 48-0 
and I can find nothing: in this section 
to justify the conclusion that it was intended 
to touch existing rights. A reference has 
been made to cl. (d) and “the-second proviso 
to ‘cl. (2) of s. 48-0 by the learned Advocate 
for the respondent as justify ing-an inference 
that the provisions were retrospective, I 
cannot agree with his contention.- it has 


© (3,811 A 30;.26 A119: 700 28458 O WN 201; 8 
Sar 593: 6 Bom L R,238,P. 0.) ga 

“4) 106 Ind. Oes 156;541A4?1 at page 425; AIR 
‘1927 PO 249-4 O W N 1053;8 P L 1T791;25 ALJ 
964; 53M L J 819; 470 L J i; 30 Bom. LR 60; IL 
T 40 Lah 1; 320 W N 237; 29 P L R 37;:1928) M 


-N 95. 27 LW 179{P. C) 
(5) (2903) A C369; 74 LJ P O77: 92 L T738; 21 T 
480 L J 15039 0 


isk Ale. 
(6) 113 Ind. Cas 49; 5% © 512; 
‘WN 113); AI R 1928 Cal. 610¢P _ O.) Sets 
(7) 103 Ind, Cas, 652; 55 O 67, A I R 1927 Cal. 
“763. `” Soe a es ee ee eee 
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further been argued by him that the landlord 
acquired no rights till after the expiration of 
notice. 
tionin an earlier part of my judgment. 
The learned Advocate for the respondent has 
relied on R. v. Magwan (8), That was no 
doubt the former view: As is pointed out by 
Maxwell in his Interpretation of Statutes that 
where an Act expired or was repealed it was 
formerly regarded inthe absence of provision 
to the contrary, as having never existed 
except as to matters and transactions past 
and closed. Where therefore a penal law 
was broken the offender could not be 
punished under it if it expired hefore he was 
convicted although the prosecution was 
begun while the Act was still in force and R. 
v. Magwcn (8) is cited in’support. Maxwell, 
page 728 6th edition, But the learned author 
points out that since then under ths provisions 
of s, 38 (2) Interpretation Act of 1889 and 
repeal by that Act or any subsequent Act, 
unless the contrary intention appear does not 
affect the previous operation of any enact- 
ment so repealed or any thing duly done or 
suffered thereunder or affect any right, 
privilege, obligation or liability ecquired, 
accrued or incurred under any enactment so 
repealed, and these are precisely the words 
of s. 6 cl. (b) or (c) of the General Clauses Act 
of 1897, by which the present case is 
governed. R. v. Magwan (8) is therefore not 
good law now either in England or India as 
Maxwell polnts out that that was the former 
View. 


of 1897 the operation of the notice duly given 
under the previous enactment cannot be 
affected by any new enactment: under s. 6 
cl. (c) nor can it affect any right to determine 
the tenancy acquired under the Tenancy Act 
(BG) its amendment by Act IV of 1928 

For the above reasons this appeal should be 


allowed and the case should be sent back to. 


the Additional District Judge in order that 
he may reheary the other questions raised by 
the appeal before him end proceed to 


determine the same in accordance with law.. 


The.appellant is entitled to costs of this 
appeal. We assess the hearing-fee at one 
sold mohur.: 

I regret very much I have to differ from 
my learned brother but after the best con- 
sideration.that I have been able to give to 


iho case I can come to no other conclusion . 


than that r2ached by me. 
M.C Ghose, J.—This appeal arises out of a 


suit by the plaintiff landlord torecover khas. 


BB A&E 496. 
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possession by evicting the defendant under 
raiyat after a notice under s,49 (b) of the 
Bengal Tenancy Act as it was in 1928. The 
notice was served on the 13th April 1928, , 


the cause of action arose on 13th April 1929 


and the suit was brought on 15th April, 1930.’ 
The primary Court decreed thesuit. The 
lower Appellate Court has set aside the 
decree of the primary Courts and remanded 
the case for retrial in accordance with the 
amended -Bengal Tenancy Act. The 
relevant words of s.49 (b) are these “An 
under-raiyat shall not be liable to be ejected 
by his landlord except at the end of the 
agricultural year next following the year in 
which a notice to quit is served upon him by 
his landlord”. Thissection was repealed on 
the 21st February 1929. The question is 
what the effect of the repeal is in the 
circumstances of this case. The learned 
Advocate for the plaintiff has argued that the 
right toevict the tenant accrued to the 
plaintiff as soon as he served the notice and 
although s. 49(b) was repealed before the 
notice ran ils course, the notice having been 
given would inevitably upon its expiration 
determine the tenancy. The case of Tayleur 
v. Wildin (1) was quoted in support of the 
argument. I am of opinion that the facts of 
that case are different from the facts of this. 
case. There one Morgan was a yearly tenant 
ofthe plaintiff and in consideration of the 
plaintiff continuing Morgan’s tenancy of 
the farm, the defendant gave the plain- 
tiff a guarantee for the rent of the 
farm in the occupation of Morgan. Afterwards 
Morgan fell into arrears and the plaintiff 
gave him notice to quit the farm on the 
expiration of the current years tenancy. 
But before the expiration of the notice 
the arrears were paid by Morgan and 
the plaintiff withdrew the notice. The 
following year Morgan was again 1n arrears 
of rent. The plaintiff sued the defendant 
on the above guarantee, Their Lordships 
held that theold tenancy was determined by 
the notice to quit, that the guarantee applied 
only to the tenancy which existed at the 
time when it was given, that that tenancy 
having expired by, the notice the defend- 


ant was not liable on the guarantee. In 


that case the lew remained the same 
during the period of the notice. In this 
case, however, enactment upon which the 
notice was based was itself changed before 
the expiration of the notice. It is urged 
for the respondent that the operating point 
of time was not the date when the notice 
was given but the date when the notice 
was due to expire-and as the- enactment 


y 
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= 
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the iidtice was of no effect.: The ‘learned 
Advocate for.the respondent has quoted 
Craies on Statute Law, 3rd Edition, page 


45, where. it is stated Tn order to` decide’ 


whether. any particular transaction is affect- 
ed .by ‘the repeal of an Act, it is necessary 
to ascertain | whether the ‘transaction in 


question was complete or incomplete at 
the time thé Act wås/repėaled, - Thus, if 
the: 


an. Act gives ‘right to dò anything, 
thing ‘to. be done, if only. commenced but 


not completed before the Act is repealed,. 
mist upon ‘the. repeal of the -Act be left: 


in status guo. If by virtue of some statute 
a, right bécomes vested upoh the completion 
of ‘sore certain transaction, but not before, 


no right whatever will have Been acquired 


if the ‘statute in question’ is répealed before 
the transaction is complete”. McMillan Vv. 
Dent (9). 


It was urged by the learned A esak 
for the ‘plaintiff-appellant that the amend: 


ment should not be allowed to have retrospec- 
tive effect, and that no amendment should 


: be allowed to` touch ‘a vestėd: right. I'am 
of ‘opinion that’ a vested right means a 


right’ which a- person , has” acquired - or 
which’ has ‘accrued to-him. The- question 
here is ‘orn what ‘date did- the plaintiff 
acquire the right to evict the tenant, 
Section 49 (b) is ‘quite clear: that the tight 
to -evict ‘does not arise except at the end 
Of a year aftèr. service-of notice. Theré- 
fore, no right had accrued to the plaintiff 
òn the date when; ‘8.’ 49-(b) was repeal: 


ed. Seetidn 6 of the General Clauses Act. 
provides that the’ repéal ‘of an enactment. 
right, - “acquired: under | 


shall tiot ‘effect any, T 
the ‘enactment - tepealed: or affect + any 
legal procéedings or ‘Yemedy , ‘in “respect 
of such Tight. In this case the ‘right to 
evict ‘the tenent was tiot- due tobe; acquired 
until’ efter the répéal - -of the -enactient. 
On these grounds Í Aim- of “Opinion that the 


judgnient of thé ‘lower Appellate ‘Court is. 


correct. I would dismiss‘the appeal with costs, 
By ` ‘the Court: There has -béen a 
difference ‘of opinion between ‘us‘on:a ques- 
tion of law. - 
law on which we ‘differ: © «- 

“A ‘notice was -given by tiie. lendlord. to 
an under- tenant under .s: -49 (b) ‘of the 
Bengal Tenancy Act pears: its amendment 
by Act TV ‘of 1928 (B. C.) to quit. at the 
end of the agricultural year ‘following the 
year in which noticé is: given: and’ before 
ihe period of ‘the notice expires. Section 


__(9) (1907).1 Ch;107; 76 L J Oh. 136; 95 LT 330; 23 
TURAH ° ie i a BE ee a 


JIBAN KRISHNA v. ABDUL KADER. 
he: changed before the date: of expiration- 


We state below the- point of 


14310 
49 (b) is substantially altered by Act- IV 


of 1928. The question is whether the new 


Act which is not retrospective in its opèra- 
tion cen effect the effect of or “operation 
of thé notice. Oné of us thinks that: the 
right to evict the under-tenant: vests in’ 
thè. landlord from thè date’-‘of the notice 
although the right does not take effect. in 
possession till after the ‘expiration -of the’ 
period -of the notice and thet this -right 
is not-affected in view of's. 6 (b) and (c) oÊ 
the ‘Genéral Clauses Act, 1897; the other 
of--us thinks that the right to-eviet the 
unde?-tenant vests in the landlord: not on 
the ‘date of the notice but on the expira- 
tion of. the notice. If the former view is 
right then the amending Act IV of 1928 
does ‘not’ apply, if the latter then “the 
mending Act ‘applies. The question is 
which viewis right ? ; 
- Under s. 36 “ot the Letters Patent - the 
point has to be heard by one or more of 
the other Judges. The matter is, there- 


fore, laid before the Hon’ble the Chief 


Justice for appointing one or more Judges 
for deciding the point ‘on which we differ 
according gs he thinks. fit. Our separate 
judgménts are appended herewith. 

Rankin, C.J=Iet this matter be ve 
by GC. Ji; Pearson and Makeni JJ. ; 


Dr. Radhabenode Pal, Mr. Narendra K 





“Das, for the Appellant. 


` Mr, Gopendra Nath Das, for the Respon- 
dent. 

_ Judgment of the Full Bench. 

- Rankin, C: Ji- In ‘this -case the. learned 
J udgesof- a Division Bench hearing the ep- 
peal “have differed in opinion upon 2 question. 
of law “which hes been ‘stated and referred. 
to ùs under cl. 36 ‘of the Letters Patent. 

. The ‘suit wes a suit -for . ejectment 
aad for certain other reliefs ., with 
which we are not.how concerned. It. wes 
found by the triel Court that the plaintiff 
was è raiyat and that though he had pur- 
portedto grant a permanent interest to the 
defendant by a registered patta this insiru-' 
ment wes et the dateof its execution invalid 
by reason that it offended egeinst the provi- 
sion of s, 89 of the Bengel- Tenancy Act so 
that for purposes of eject ment the- position 
of the defendant was thet he was en under- 
raiyat without any written: lease, and that 
accordingly under §. 49 he was liable to be 
ejected at the end of the agricultural year, 
provided that in the previous agricultural 
years the plaintiff had served upon him a 
notice to quit. 


The facts alleged by the genui and 


4 933°... eee 


found by the trial Court to hive been proved 


are: that “before the end ofthe agricultural’ 


year 1927-1928, namely. on the 12th April, 
1928,-the defendant was duly served with a 
notice to quit, so ihat he became liable under 


s. 49 to be ejected on the 13thof April, 1929, 
that is:‘to say on the expiry of the. agricul- 


tural year 1928-1929. 


The foregoing references i the Bengal 
Tenancy Act refer to that Act as it stood 
heforé it was amended by Bengal Act IV of 
1928 which came into operation on the 21st 
of February, 1929, about two months before 
the date‘on which thè plaintiff became ene: 
titled to evict thè defendant under the pre- 
vious law. : By the amending Act s.°49 to- 
gether: with certain other provisions govern- 
- ing the ejectment of under-raiyats was re- 
pealed and was replaced hy a new ‘section, 
viz.,s. 48 C. “In lieu-of the provision that an 
linder-raiyat shall not be liable to ejected 
by his landlord, ‘when: holding otherwise than 
under a written lease except at the “end of 
the agricultural year next following the year 
in which notice to quit is served upon him by 
his landlord, the provision under the amend- 
ing Act. is that an under-raiyat shall, subject 
to provisions of this “Act, ‘be liable- to eject- 
ment on the ground thas: ‘the tenancy has 
been terminated by his ‘landlord -by one 
year's: notice expiring at the end of the 
agricultural ‘year wher he holds the land 


otherwise than under @ written lease, pro». 


vided that an under-raiyat shall not be 


liable to be ejected on this ground if he has: 


been ‘admitted in document by the landlord 
to have a permanent’ and heritable right to 
his-lend, or been in possession of his “land 
for -a -continuous - 


the new--Act,/he ‘cannot be ejected, even if 


he doès not come within the terms of this. 
satisfies the 


proviso, unlessthe landlofd.- 
court that he-requires the land for his own 


homestead or for Gultivation by ‘himselfor. | 
“by members of his family. or by hired ser 
The.. 


vants-or with the- atd of- partners. ‘ 
émending Act does not contain any ‘provi 
sion g giving to it retrospective eftect. - 


In the trial Court: the. case was treated ne 


arising under the old law and on the.. 
sumption thatthe new. Act did not affect rs 


The lower. Appellate Court held that the. 
case must be governed by the provisions of 


the new Act. “and. remanded it to the trial 
Court to be dealt with thereunder. In. this. 
Court Mr. Justice Mitter.hes taken the view 
that the new at does not apply to the case.. 
Mr, Justice M..C. Ghose is. of opinion , that: 
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period of 12 years- 
or-has homestead- thereon. ` Moreover, undet. 


IJI O WNI33. 


- 169 
the new Act does apply to the case. This is the 
question for our decision. 

Now it will‘be. noticed that ol (a) of the 
new s. 48 Cis expressed somewhat different- 
ly from-cl..(b) of the old-s, 49. ‘Section 49 
did not prescribe that the notice ‘should be 
a notice for any given period, as long aï it 
was a notice to quit and whether it specifies 
any period or not, the landlord would be en- 
titled at the end of the following agricultural | 
year: to eject the tenant, but in no cir- 
cumstances could the tenant be ejected be- 
for that time. A complete failure to specify 
the period within ‘which the únder- 
raiyat was required to quit did not make 
the notice bad: Mohendra Nath v.Basheshwar- 
nath (10), -Maharullah Patwari v. Madan 


' Gazi (11), Dwarka Nath v, Rami Dassi (12), 


Harifulla Gair v. Benode Behari Mondal (13), 
Purna Chandra Das v. Ali Muhammad (14), 
and Chandi Charan Nath v. Somla Bibi (15). 
It seems tome that the new :Act cannot 
safely beinterpreted-in the’ same way. What 
the landlord has now to give is’one year's 
notice expir ing at the end of the agricultural 
year. Tt is more than probable: “that many 
notices were given in the course of 1928 
which would not be held to'be good notice 
under the new law. The clauise : “having 
been redrafted, I do not think that inthe 
absencé of an express provision, wé can hold 
that after February 1929 no under-r atyat 
isto be ejected on the ground. -of notice to 
quit unless he has had the ‘notice which the 
new Act requires. If the new provision ‘as 
to notice had been exactly. the same as the 
old, it’may wéll be that a different view 
could be taken, it may well-be. ‘also that the 
case of ‘a written lease for a ‘definite term ‘ex« 
piring after the commencemént of the new 
Act, that is, -the case contemplated by the 
old-s:°49 cl. (a) and .new s. *48-© cl..(c) wil] 
require to be decided upon other lines. ‘On 
this point L desire to say ‘that when. that 
question comes up for decision, I-am not, 
as ‘at present advised, prepar ed-"to’ Say that 
the -reasoning of Mr. ‘Justice’ Mitter tn the 
present case will conclide-the matter. lain 
of opinion, however, that.in the! case before 
us, whatever be the ‘form of the notice Which 
was actually given ‘by the -pleintiffto the 
defendant, the amending Act doés not affect 
the rights ‘of the pene and 1. would there 
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fore agrée with Mr. Justice Mitterin his con-. Sir Lancelot Sanderson.—This is an 
clusion and in the order which he proposes. appeal by Don Charles Weerasekera, wha 
to make I propose that the costs of the was ths plaintiffin the suil, against a decree 
hearing . before us be made costs in the of the Supreme Court of the Island of 
appeal.. Hearing fee three-gold mohurs. Ceylon, dated the 20th January, - 1931, 
Pearson, J. - I agree. whereby an order of the District Court-of. 
Mukerji, J. - I agree, ~ Colombo, dated =the 15th July, 1930, was 
N. : ae Appeal allowed. - set aside and the plaintiff's action was 


dismissed. 

; iaia Tke suit was brought by the plaintiff 

ik NG | i against the defendant, Hettige Don John 
Se < | Peiris, claiming that certain immovable 
PRIVY COUNCIL. a property situated within the Municipality 
-© “Appeal from the Supreme Court of and District of-Colombo, and described 
TE a Ceylon. a, in the schedule of the plaint, should be 
, . December 9, 1982. partitioned in terms of the Partition Or- 
‘Lorp TOMLIN, LORD THANKERTON AND . dinance No: 10 of 1863, and for such obher 
Sir LANCELOT SANDERSON. . and further relief as to the court should 

. DON CHARLES WEERASEK ERA— seem meet. K | 

A _APPELLANT The claim was based upon a deed, dated: 
versus ` . the llth March, 1904, executed by Aha- 

- HETTIGE DON JOHN PEIRIS — madoe Lebbe Marikar Arisie Marikar 
RESPONDENT. . . Hadjiar (hereinafter called’ the “fathẹer”) ~ 


. Muhammadan Law—Gift—Construction of. deed— and his son, Arisie M. H. M.S. Hadjiar 


Inténtion of donor—Fidei Commissum- Appli- (hereinafter called “the son”), who were 
cability of -Roman Dutch Law to Ceylon—Ceylon Moha, a E of the Shaf ey li resi- 
Ordinance (X of 1981)—Whether retrospective in m 5 e l 


operation. `- l l dent in the Crown Colony of Ceylon, 
-: Fhe first part of: a deed, executed bya. Muham- The deed refers to five-sixths of the pro- 
madan in Ceylon in favour of his son, purported . perty in question. 


. ive, grant, assign, transfer, set over and assura : 4 Sais 
t Ale son’ 88 a gift inter vivos absolute and By the said deed the father purported ta 


irrevocable certainland and premises. But in the give, grant, assign and transfer the five- 
‘second part it was made clear that theron was to sixths share of the said premises to the son 


old the premises subject to,the conditions and mite inti c 
d na mentioned’ therein and the last para- th gitt A LOR aa a genes : 
graph showed that, the son accepted ` the so-called ab the gilt was su Ject to è ee COMUNULS 
Siftsubject to the'conditions set forth in the deed. sum in favour of the children of the son 

y the deed, he oe pages rama the pens and that the five-sixths share upon the 
- to cancel and, revoke the so-called gift, as if the : 
deca had not been executed, and todeal with the TaN es on oon pea oe fa 

remisés as he thought fit; hə reserved to himeelf epruary, 1949, devolved upon Als 
the: rents and profits of the premises during his sons, Abdul Hassein and Mohammed Has- 
lifetime, andit was only gas ae the sein. -By a deed dated the 30th August, 
premises were to go to al s y the son: 799 mbi i ig 
P Held, that all. the terms ofthe desd required to ade i Dami PN a a the right, 
be considered when ‘construing the deed and that "1h10 and interest o ul Hasselin and 
it was never intended that the father should par; Mohammed Hassein, and by reason thereof 
with i propery ar ee La anan Re A he claimed to be entitled to the five-sixths 

ises, during his , A snou id premi 
cee any control over or possession of the ‘premises ge z = N pie 1908 1909 d 
during hig father's lifetime, and the father did not ~. eracner aed 1n ar pan On 
intend ‘to make to the son such a gift inter vivos as his death the son dealt with the entire 
was recognised-in Muhammadan: Law as necessitating premises as if he were thesole and absolute. 
- the donee taking possession of the subject-matter owner thereof F 
during the lifetime of the donor, but.that the father H ber ir d ith . t i 
- intended tecreate and that he did, createa valid E MOT SREE ae PUSA PO BEIE A 
Fidei’ Commissum such as was ‘recognised by the: loan obtained from thetrustees of the will 
. . Roman Dutch Law.[p 173,col 1] _- of one E. J. Rodrigo in the year 1913. 


Held, further, that..Ordinance No. X.of 1931 me E : 
eae the law relating .to Muslim intestate The premises were sold-in execution of a 
succession, donations and charitable trusts, would mortgage decree obtained against him in 


notapply to the case, the Ordinance not: being 1916, and the said trustees, having pur- 

_ retrospective in operation. [p. 178, col 2]-' - ` chased the said premises, entered into 
Sir George Hurst, K. C, and Mr, Langley, possession thereof. 

‘for thë Appellant. SS ~; “Im June, 1929, the said trustees sold- the’ 

» Messrs, L.. De; Grugther, K. .C...and H, said premises to the defendant, who went 

LP. Hallett, forthe Respondent. - >- into and remained- in possession. thereof: 
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up toand at the time of the ‘action, which 
was instituted on the 16th August, 1929. 

The defendant’s case was that no valid 
and operative gifi was made by the father 
to the son by the deed of ihe llth March, 
1904, and that the son never took possession” 


or held the said premises under the al- 


leged gift. . |. | 

The defendant further alleged that the 
son, on the death of his father, entered 
upon the premises and enjoyed the same 
as absolute owner, and-that ‘he and those 
claiming under him, including the defend- 
ant, had acquired a title by adverse and 
uninterrupted possession. 
' The District Judge who tried the: action: 


decided in favour of the plaintiff and held. 


that the deed of .the llth March, 1904, 
created a valid fidei commissum, and that 
the five-sixths. share was conveyed by the 
father to the son subject to the. restrictions 
set outin the deed. The District Judge 
further held that the possession of the 
defendant and his predecessors could not 
create a title {by prescription against the 
children of the son, who did not die until 
1929. . 

He therefore made a decree in favour of 
the plaintiff in respect of -the five-sixths 
share of the premises. 
‘No reliahce was placed in this Appeal 
upon the title of the defendant alleged to 
have been created by reason of adverse 
possession, and the arguments on both sides 
were directed to theconstruction and-effect 
of the dead.of the-11th March, 1904. 


The defendant appealed to the Supreme 
Court of Ceylon, and the’ learned J udges 
ofthat court held that the alleged gift 
by the father to the son was void and of 
no effect. They decided that Muhammadan 
Law must be applied to the deed of 
the llth March, 1904, for the purpose 
of testing the validity: of the gift, 
enter vivos, and that inasmuch as the son 
did not take possession of the property dur- 
ing the lifetime of his father, there was no 
valid and complete gift according to Muham- 
madan Law. They therefore allowed the 
appeal and dismissed the plaintiff's action. 
The plaintiff ‘has appealed against this 
decision to His Majesty in Council, ` l 


The dates of the material facts are as fol- 
lows. . In 1886 the father ‘acquired the 
premises in question. In J anuary, 1905, 
he executed a lease of the. premises for three 
years:irom the Ist February, 1903, in favour 
ofa certain lessee who went. into possession 
thereof. Onthe llth March; 1904,-the deed 
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herein-before referred to was éxeented by 
the father and theson. a 

In June, 1906, the father granted another 
lease of the premises for three years from 
the Ist July. 1906, ta another lessee, who went 
into possession thereof. In February, 1908, 
the 1904 deed was registered. In 1908 or 
1909-the father died, In May, 1909, the son 
granted a lease of the premises for three 
years from the Ist July, 1909, On the 30th 
April, 1913, the son mortgaged the premises 
to the above-mentioned trustees, who obtain~ 
ed a decree against him. The property was 
sold by order of Court, and purchased by 
the trustees in 1916. On the 30th August, 
1927, Abdul. Hassein and Mohammed Has. 
sein sold their right, title and interest in 
the premises to the plaintiff, On the 12th 
February, 1929, theson died. .On the 26th 
June, 1929, the defendant purchased the 
premises from the said trustees, and on the 
16th August, 1929, the plaintiff instituted 
his suit’against the defendant. 


_ The terms of the deed of the llth March, 
1904, upon which this appeal depends, are 
as follows :— 3 
- “Know ALL MEN BY Tazse Presents that I Ahamadoa 
Labbe Marikar Arisie Marikar Hadjiar of New Moor 
Street in Colombo for and in consideration of thé 
natural love and affection which I have and bear unto 
my Son Arisie Marikar Hadjiar Mohamado Salih 
Hadjiar of Colpétty end for divers other’ good causes 
and considerations mẹ hereunto specially moving do 
hereby give grant assign transfer set over and assure 
unto the said Arisie Marikar Hadjiar Mohamado Salih 
Hadjiar his heirs executors administrators and assigns 
as a gilt inter vivos ebsolute and irrevoc¢able the land 
aud premises described in thé Schedule hereto (of 
the value. of Rupees Two thousand ive huudted) to- 
gether with all my right. title interest claim and 
demand whatsoever in to uponor out of the same 
which said premises have been held and possessed by 
me underacd by virtue of the title-deed bearing 
No. 22U8 dated 28ih December, Iot6, attested by James 
Perera Notary Public descrined in the Schedule 
which is annexed hereto, ; i 
“To Have AnD To Horn the said. premises with all 
and singularthe ap: urtenances thereunto belongin 
ar used ôr enjoyed therewith or known as part and 
parcel thereof unto him the said arisie Marikar 
Hadjiar Mohamado Salih Had jiar his heirs executors 
administrators and assigns for ever subject to the 
conditions and restrictious hereinafter mentioned that 
is tosay; that I the said alanadoa ‘Lebbe Marikar 
-arisie Marikur Hadjiar have reserved to myself the 
right and power to cancel and revoke these presents 
aud make any other deed cr deeds therewith or dea] 


with the said premises as Ishall think fit and proper 


uuring my lifetime as if this deed had not been ex- 
ecuted and that L heve further reserved to myself the 
right of takiug receiving and enjoying the rents profits 
issued’and income of the said premises during my 
lifetime and after my death the same shal] 80 to 
and be poss:ssed by the said Arisie Marikar Hadjiar 
Mohamadoe Salib Hadjiar as his Property provided 
however thet the said Ariste Marikar Hadjiar 
Mohamado dalih Hadjiar shall not sell mortgage giit 
exchange -or otherwise dispose -or ‘alienate the said 
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premises or any part thereof: and further that he shall 


not be at liberty to encumber the rents profits income 
or issues of the said premises-or suffer allow or 
suibjéetithe said premises-or the -reats profits issues 
and'jncoms thereof to be seized attached or sold by 
any writof execution for any debt dues default or 
undertaking of the said Arisie Marikar~ Hadjiar 
said prémises for any term exceeding three -years ata 
time nòt execute any’ subsequent leases before .the 
expiration of the lease then in existence for the said 
premises. Provided’ however that the said Donee 
can make gifts to his daughters in their marriages 
butnot-to any other. Provided however that after 
the death of the suid Donee the said property shall 
devolve on his children as their absolute property 
and I do hereby for myself’ my heirs executors and 
-administratgrs covenant - promise and-agree to and 
with thé. said Arisie Marikar Hadjiar Mohamado 


Salih Hadjiar his heirs execakers administrators and. 


assigns that the daid premises hereby gifted are frea 
from any -incumbrance and that land my aforewritten 
shall und will at all times hereafter warrant and 
defend the same unto him‘and his aforewritten against 
any person or persons whomsoever. | ; 
‘nd 1 the said Donee do hereby thankfully accept 
the above gift madeto me ia the foregoing deed 
subjećt to the conditions therein set forth - 
“IN Wrrness WHEREOF. we the said!Ahamadoe Lebhe 
Marikar Arisie Marikar Hadjiar and Arisie Marikar 


=. 


Hadkiar Mohamado Salih Hadjiar do hereunto and to 
two dthers of the'same tenor and date as thess pre- 
sents set our hands at Colémbo on this Eleventh day 
of March A. D. One thousand nine hundred and 
four.” +. se aa 

= The Jearned Judges of the Supreme 
Court held that on the trve construction of 
che-déed Lhe first part thereof was intended 
to Gente a gift inter’ vivos, the Muham- 
madan Law must be applied thereto, ‘and 
that'by-such-law three considerations were 
necessary fora valid gift inter vivos, Viz., 
expression by the donor of intent to give, 
acceptance by the donée ‘express or implied, 
and the taking possession of the subject- 
matter of the gift actually or constructively 
by the donee. ‘They further held-that the 
premises in question were subject to a lease 
‘at the time of the deed of 1904, and that 
there was no evidence that the donee had 
possession, either attual or constrictive, 


duting the lifetime of the father. They. 


therefore came tothe conclusion that as the 
deed purported to create a gift inter vivos 
pbatweeh Muhammadans, if was void under 
“Muhammadan Lew. ` | 
Th was argmed on behalf. of the plaintiff- 
appellant that where such a deed as that 


under consideration involves a fidet com~ 


missum, the law by which the document is 
to be construed is the Romen Dutch Law, 
and that the whole of the document, and 
not one part of itonly, is-to be construed by 
Roman Dutch Law,. that the principles of 
the Muhammadan Law were to be applied 
only in‘ the case of “pure” donations, as 
they were called, .made by Muslims in 
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Mohamado Salih Hadjiar that he shall not lease the” 


“(1) 8 Ceylon N. L. R.1 at p. 8.. a 
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Ceylon; in other words, to. donation not. 
involving fidei commissa. l 

"The Common Law of Ceylon is the Roman- 
Dutch Law asit obtained in the Netherlands about 
the-commeneement of the last century," see Karon-' 
chihamu v. Angohamy (1) ; - 
in which case Moncreiff A. J. O., in giving. 
judgment in the year 1904, quoted a passage: 
to this effect from Mr. Pereira’s “Laws of 
Ceylon,” 1904 edition. Lda ae 

My. Pereira, in his 1913 edition, while not. 
doubting the law, obtaining in Ceylon, has 
some hesitetion in accepting the designa- 
tion “Common Law “as being correct. 

There is no doubt, however, that the law 
adopted by the British Government in 
Ceylon in 1799 was practicallly the law which 
obtained inthe .NeSherlands at the begin- 
ning of the last century. Under that law 
donations involving fidet, commissa, -are. 
well known and recognised as... valid 
transactions. me: 

The question therefore which arises in. 
this appeal, in their Lordships’ opinion, - 
depends upon ithe construction of the deed of 
the 11th March, 1904. | < | 

It istrue that in.thefirst part of the deed 
the father purported, to give grant, assign, 
transfer, set over and assure to the son as a 
gift inter vivos absolute and irrevocable 
the land and premises. But in the habendum 
or second part of the deedit is made clear 
that the son was to hold the premises subject 
to the conditions and restrictions thereinafter 
mentioned, and the last paragraph in the 
deed shows that the son accepted the so- 
called gift subject tothe. conditions set forth 
in the deed. is 

“The conditions and restrictions mentioned 
in the deed are quite inconsistent with a 
valid gift inter vivos according to ‘the 


Muhammadan Law.. For, by the deed, the |. 


father reserved to himself the right to cancel 
and revoke the so-called gift as it the deed 
hed not beén executed? and to deal with the 
premises ashe thought fit;- he reserved to 
himself the renisand profits of the premises 
‘during his lifetime, and it was only after his 
death that the premises wereto go to and be 


. possessed by the son. 


‘In their Lordship opinions, all the terms of - 
the deed must be teken into consideration 
when construing the deed, and it seems 
clear to their Lordships that if was never, 
intended that the father should part. with 
the property in or the possession of the 
premises during his lifetime -or that the . 
son should have any contro] over or posses- 


. sion of the premises during his father’s life- 


time, In other words, it was not intended that `- 


-= + 
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there should be e valid gift as understood in 
the Muhammeacan Law. 

The deed further provided (among other 
things) that after the father’s death, the son 
should not sell, mortgage or alienate the 
premises or any part thereof, that his 
powers of leasing the`premises should þe 
limited to granting leases for three years, 
and that apart from gifts which the son 
might make to his daughters on their 
marriage, the premises upon the death ot 
the son should devolve upon the children 
of the .son as their absolute prop- 
erty. ` . oe 

It was not disputed that the last-mention- 
ed provisions !constituted a fides commissum 
according to’ Roman-Dutch Law, but ‘as 
-already stated, it was contended, on behalf 
of the respondent, that inasmuch as the 
terms of the first part of the deed purported 
to constitute a giftinter vivos between Mus- 
lims, the Muhammadan Law must be appli- 
ed thereto, and as’ possession of the premises 
was not taken by the son during the father’s 
life, the gift was invalid and the fidet com- 
missum; which was based on it, galso 
failed, : 

Their Lordships are not able to adopt 
this contention of the respondent, and upon 
the true construction of the deed, having 
regard to all its terms, they are of opinion 
that the father did not intend to make to 
the son such a gift inter vivos as is recognis- 
ed in Muhammadan Law as necessitating 
-thc donee taking possession vf the subject- 
matter during the lifetime of the donor, but 
that the father intended to create and that 
he did create :a valid idei commissum 
ae as is recognised by the Roman-Dutch 

aw, : a 
Their Lordships’ attention was drawn to 
- Ordinance No. 10 of 1981, which is entitled 
“An ordinance to define the law relating to 


Muslim intestate succession, donations, and . 


charitable trusts or wakfs,” and in particular 
to clauses 3 and 4 thereof—which are as 
follows: 

“3, For the purposes of avoiding and remcving 
all doubts it is hereby declared that the law ap- 
plicable to donations not involving fidei commissa, 
usufructs and trusts, and made by Muslims 
domiciled inthe Island or owning immovable prc- 
perty in tke Island, shall be the Muslimlaw govern- 
ing the-sect to which the donor belongs. Provid- 
ed that no deed of donation shall be deemed to be 
irrevocable unless it is so stated in the deed, and 
the delivery of the deed to the donee shall: be 
accepted as evidence of delivery of possession of 
the movable or the immovable property donated by 
the deed. 

“4. It is hereby further declared that the pri- 
nciples of law preng in the maritime pro- 
. vinces shall apply toall donations, other than those 
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-retrospective in effect. 
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lis 
to which the Muslim Law is made. applicable by 
a 


© 


eet 

Their Lordships do not base their deci- 
sion upon the provisions of. the said 
ordinance, becduse . ın their opinion, the 
ordinance eannot govern the present.. case, 


‘as it did not come into effect until the 17th 


June, 1931, and it cannot be said to be 


Their Lordship’s conclusion, as intimated 
above, is based upon their opinion as to the 
true construction and effect . of., the 
deed of 1904 and the law then applicable 
thereto. D 

For’the above-mentioned reasons ç their 
Lordships are of opinion that ihe appeal 


. should be allowed, the decree of the Supreme 
Court of Ceylon dated the. 20th January, 


1931, should be set aside, and the -order. of 
the District Judge of the 15th July, 1980, 
should be restored. The respondent must 


-pay to the appellant his ccsts of this appeal, 


and of the appealto the Supreme Court, 
and their Lordships will humbly advise 
His Majesty accordingly. l 


NG , 
Solicitor the 


Appeal allowed. 


for Appellant— Messrs, 


‘Peacock & Goddard. ° 


Solicitor for the Respondent.—Mr. 0. A’ 
Cayley. 
(CALCUTTA HIGH COURT, | 
FULL BENCH. 7 
Death Reference No.5 and Appeals : 
Nos. 84 and 85 of 1933. 
; March 15, 19833. `> 
RANKIN, C. J., PEARSON AND GUHA, JJ. ` 
. EMPEROR Prosecutor 
a. _ Versus m 
ASRAF ALI AND anoTHER—AccUSED, 
Criminal Procedure Code (Act V of 1898), s. 874—Re- 


` ference under—Charge to Jury found defective—Ac- 
- quittal or retrial—Tests—A bsence of sufficient: evidence 


to warrant conviction—A cquittal. 
Where in a reference under s, 374, Criminal Proce- 
dure Code, it appears that in the charge to-the Jury, 
on certain salient points, the Judge has put the. prote- 
cution case too strongly and has failed to put [the 
defence case as strongly as it should have been put 
and the charge is,in general, found to be defective, 
the court has to consider whether the correct course 
is to acquit the accused or to direct a retrial. When 
there is no chance of further evidence coming-to light 
if a retrial were ordered, the question to be considered 
is whether, if upon proper direction the Jury on the 
evidence were to convict again’ and the matter were 
to come to the High Court again under s. 374, it would 
be possible forthe High Court to let that conviction 
stand, Ifthistestisapplied and there is no sufficient 
evidence to warrant a conviction, the accused should 


“be acquitted. , 


Capital offences are not to be tried'as res integra on 
the paper-book, If there isno sufficient evidence tọ 
warrant a conviction, the High Court hag an obligation 


. 


i 
E “te a. i 


` 
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“pose of theft. As two of 
folk, including a small 


“ Frora the first it was accordingly associated . 
- put the defence case as-strongly as it should 
` -have been put. 
` Nagendrabala. it was perfectly right and 
| proper that the Jury should be reminded of 
: the pain, weakness and agitation under 
. which they were given: ‘But I do not think 

- that thé effect of the charge as a whole is to 
. give due weight to the outstanding facts; 
< that the man withthe dao was the only man 


_ 


- ceived substantial sentences. 
wag released from jail in:June,1931 having 
served his sentence; Ananta was-released ~-of whom- she- ever 


it 
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‘isnot bound ly the verdict of the Jury, they muet 
‘yely en it if it answers afreasonable test. 

Messrs. Suresh Chandra Taluqdar and 
JatisChandra Guha, “for the Appellant (in 
‘Appeal No. 89). : 


> 


Mr. Bhupendra Nat n Roy Chowdhury, for . 


the ‘Appellant (in Appeal, No,-84). 

Mr. Khundkar, Deputy Legal Remembr- 
ancer, for the Crown. - 

‘Rankin, C. J.—The accused: before us 
are Asraf Ali and Ananta Kumar Sarkar. 
"They have been-convicted by the unanimous 
verdict of a Jury of7 under s. 302 read with 
s. 109 of.the Indian Penal Code and have 
been ‘sentenced to death. We have before 
us a reference under s. 374 of the Criminal 
‘Procedure Code and an appeal by each. of 
-the two accused. ` : one a 

Between 9 and 10. o'clock on-the night of 
Monday the 28th of March, 1932, in a village 
called Panchgaon, an old man named.Kala- 
:chand Banerjee, a woman called Hiran 
‘Moyee and [a small girl called Sulakshana 
aged about three, were hacked or stabbed 
to death in Kalachand’s bari and. his 


-nephew's wife, . Nagendrabala ‘Debi, was 


very, seriously injured-by a sharp tcutling 
weapon. She had an incised wound 7 1 inches 
long round the left shoulder joint . cutting 
the head of the left humerus in two; she 
had an incised wound’ at the back of her 
right wrist and another on: the palm of her 
right hand. ` _ 


The case for the prosecution is that the 


~ = ~ 
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accused Asraf Ali inflicted these wounds 
with a big dao in“ the kitchen or.cookshed, 
and that present with him at the “ime was 
the accused Ananta. “`, The case :depends 
“upon the evidence of Nagendrabala identi- 
fying the accused as the persons who enter- 
ed the kitchen ..and committed the assault. 

The crime was not committed for any pur- 
Kalackhand’s women- 
' girl of three,.. were 
brutally killed, after Kalachand -himself 
had been killed, and Nagendrabala had 


been savagely attacked, the crime had all ` 
“in addressing the Jury has put thé prosecu- 


the appearances of a crime of vengeance. 


with the fact that’. Kalachand had assisted 
the Police and had given evidence on behalf 
of the.Crown in a case under s. 400, Indian 


. Penal Code (a gang case) which had lasted 
“ from ‘1924 to 1926. 


A large number of 
dacoits were prosecuted in that case, among 
“them “being the presént accused. Both re- 
Asraf Ali 
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" Tp capital sentence cases, though the High Ccurt 
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6nthe 10th December, 1931, before he had 
completed his sentence by reason that he 
was suffering from phthisis. . For- some 
months, therefore, before the. crime both 
had been living in the village of Panchgaon: 
Ananta’s home was very close to Kala- 
chand’s.apparently about 5 mintues’ walk 
away. Asraf Ali's home is a little furbher, 
the evidence is..not very clear as to the 
‘distance but I find it described-by a res- 
ponsible Police Officer as about 10 minutes’ 
walk from-Kalachand’s.. The Fitst Informa- 
-tion. Report was lodged .at 7.4. m: on the 
morning after the occurrence, t. e., on the 
29th’ March, and by next day,. (t.:e.; the 30th 
March) both the: accused had been-arrested. 
‘They, . together.. with a..:few-others, were 
arrested on the~strength of their connec- 
‘tion-with the:gang case. . 
Asraf Ali was described by. the Commit- 
-ting Magistrate, who may have accepted 
-his own statement, as being aged about 49 
‘years. .Before the Sessions Judge he gave 
‘his ageas 50, but the learned Judge put 


-him down as- “about 35 or 407." Ananta 


twas put:down as about 65 by the Commit- 

ting Magistrate. Before the Sessions Judge, 
he stated ‘that he: was 68,’ but the learned 
. Judge put his age as “about 55". Asraf Ali is 
-of course a Muhammadan and Ananta a 
. Hindu. (His Lordship reviewed the evidence 
‘in detail and pointed out how discrepant and 
“inconclusive the- identification . evidence 

was, and proceeded to discuss the charge 


-delivered --by: the trial Judge.tothe Jury). 


“The charge of the learned- Judge was a 
. very clear and a very. able one. It is.at- 
tacked before .us-.on:the ground that- in 


:-gome respects it is expressed:too dogmatical- 


ly. I have no fault to find with the manner 


‘in whichthe learned Judge deals with the 
. question whether .the . criminals had masks 
‘on; with the question whether there was 
. any'lamp in the kitchen; with the -argument 
. that Nagendrabala must have pulled down 
: her veil-and that she had no time to see the 


assailants. Ithinkit is true, however, that 
on certain salient points the learned Judge 


cution case’ too strongly, and has failed to 


Of the earlier statements of 


gave- any. - description 
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that she told Mr. Latif that on seeing the dao 
she did not notice the appearance of the other 
man, that the description given of the man 
with the dao was a young Hindu without a 
beard —all three elements being inapplica- 
ble to Asraf'!Ali, and that she identified a 
wrong man in Circumstances in which, so 
far as we can gather from her previous state- 
ments, she was acting recklessly. These 
are all strong circumstances for the defence 
in acase in which the identification rests en- 
tirely upon one witness. While I do not 
suggest that the learned Judge has not 
referred to these circumstances, I think that 
he has left them to the Jury in such a way 
as to obscure their cumulative. force. 
Nagendrabala’s injury and terror at the 
time of the. occurrence and.at the 
time of her previous statements are con- 
siderations which cut both ways, and in 
dealing with her evidence the learned Judge 
has used much too broad a brush, In “my 


Judgment he has not left properly the vari- | 


- ous items of the description of the accused 
and inthelong run he should have‘told the 
Jury that while Nagendrabala’s first state- 

- ments may well have been..mistaken, the 

fact remained that her impression at the 
time was of two: men (a) the’ man with the 
dao—a young Hindu with no beard buta 
small moustache whereas Asraf Ali was a 
man of middle age and a Muhammadan with 

“a small beard: (b) a man of whom she has giv- 

en no description unless, it is the-description 

‘that he had a small beard, of whom atone 


time she said ‘that she did not -notice his ` 
" appearance, and that:Ananta had no beard. _ 
He should also have warned the Jury to be | 
“most careful, in view of the identification | 
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, Men who may have taken 

murder of three persons should be acquit- 
. ted because the évidence does’ not’ amount 
. to proof, may seem to some a pity. This 
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of further evidence having conie to light. 
The question is whether, if upon proper 
clirection, the Jury on this evidence were 
to convict the accused persons again, and 
the matter were tocou before this court 
under s. 374, it would be possible for this 
court, notwithstanding that it had not seen 
Nagendrabala give her evidence, to let 
that conviction stand. In other words, 
now that the evidence has been taken can 
we, or can we not, come to a clear conclu- 
sion as regards either of the accused that 
he ought not to be convicted on it. In 
capital sentence cases, though we are not 


‘bound by the verdict of the Jury, we must 


rely upon the: Jury’s verdict if it answers 
a reasonable test. I repudiate altogether 
‘the doctrine that capital offences are tried 
as res integra on the paper-book. But if 
there is no sufficient evidence to warrant a 
conviction, we have, in my judgment, the 
obligation to say so. 

As regards both .of these accused I am 
well satisfied that if they were properly 


defended before a reasonable Jury, in- 


structed by a fair and adequate summing 
up, they would never be convicted. That 
part in the 


court car recognise no value in such con- 
siderations. I-would set aside the convic- 


tion and sentence and direct that both the 


accused be acquitted and discharged, 
Pearson, J.—I agree. 
Guha, J.—I agree. 
N. . `, Conviction set aside. ` 


- of Barendra, to consider whether they could _——— 
` reasonably be satisfied that the parts attri- . a 
buted by her to the two accused had been LAHORE HIGH COURT. ~ 
~ attributed in the same way on the 23rd of Miscellaneous First Civil Appeal No. 150 
April. . He should. have pointed out with e of 1931. 


` greater force that as -sbe was identifying . April 7, 1933. 


men seen by the light of a tin kupi in cir- 


cumstances of horror followed by grave | 


“wounds, mistake was to be accounted. a 
grave risk, This portion of the chargeis. 
too favourable to the prosecution. ~- 
By s: 374 read withs. 418 of the Code of i 
' Criminal Procedure, the accused have in. 
this court, what the Legislature has recently 
[s. 418 (2) | described as an appeal on matters 
_ of fact as well as of law, . [have no doubt 
that these convictions cannot stand and we 
have to consider whether the.correct ‘course 


is to acquit the accused persons or to. direct: 


“a retrial of one or both of them. For this 
purpose we may put on oneside any chance 


ADDISON AND BHIDE, JJ. , 
NIZAM — INSOLVENT — APPELLANT 
l VETSUS ‘ 
BABU RAM AND OTHERS — RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 28 (7), 
34— Application by ereditor—Right to recover debt 
subsisting on date of application—Right barred by 
time on date of adjudication—Debt, if can be 
proved in insolvency proceedings 
Where aright torecover a debt subsists on the 
dite ‘of the presentation of an application by the 
creditor for adjudication of the debtor as insolvent, 
the creditor is entitled to prove his debt in. the 
insolvency proceedings, even though the right to 
recover the debt has’ become barred, by timeon the 
ate on which the order of adjudication is made, 
[p. 176, col. 2.] f 
The statute of limitation does not affect in sudh 


nm 


7746 | 


cases those-debts which, are within ‘time on the date 
of the.petition. 'p 178, col. 1.] l ' 
Section 34, Provincial Insolvency Aċt is governed by 
8. : 28, sub-s. 7 Hem Raj v Krishen Lal (1', Damodar 
Das.v. Hamid Raman (2). Ijaz Husain v, Lachman Das 
_ (3), Stvasubramania Pillai v. Theethiappa, Pillai 
(4), In re, Ross, Ex parte, Celes (10) and In re, 
Benson, Bower. v.. Cheturyud (11),' distinguished, 
. Baranashi Koer v: Bhabadeb Chatterjee (9, relied on. 
Rakhal Chandra ` Purkait. v. Sudhindra ~ Nath 
. Bose (6), Raĉhamaduga Rangiah y, Appaji, Rao (7 
fia Nath Singh v. Munshi Ram .(8), referred to 
. Miscellaneous, First Appeal ‘from’ ‘the 
order .of ‘the District- Judge, Hissar, dated 
the 4th December, 1930. ; i 
_ The following. order of Reference to a 
Division Bench was made by a. 
: JaiLal, J.—A-creditor,Rikhi-Ram, applied 
for the Insolyency of his ‘debtor, Nizam, 
and,in“due course, an ‘adjudication order 
was made. „When the schedule of creditors 
was being prepared by the Receiver, Rikhi 
‘Ram sought to prove’ his debt but was 
met. by an objection . that, on the date 
‘on. which the “ adjudication order 
was. made, his debt -had‘ become barred 
“by time’ and, ‘therefore, he could. not prove 
ib. in the . insolvency _.proceedings.. The 
Receiver referred the matter to the. District 
‘Judge who held that the date to be’ con- 
‘siderd’ in „a case like this: is the date of 
the. presentation of the application tor 
‘insolvency. and not the. date of adjudica- 


“tion. He therefore, directed the: Receiver to - 


“allow Rikhi Ram .to prove his debt.’ , 
~ Against this order an appeal has been 
lodged by the insolvent, and it is contended 
on his behalf thats: 28 of- the. Provincial 
Insalvency Act, which -provides that; on an 
order of: adjudication, the’ property of the 
insolvent vests in the Receiver from the 
date of the presentation of the petition and 
that an, order of.. adjudication relates 
back and ‘takes effect from ‘the date of the 
presentation. of the petition’ on which: it is 


made, has no application to 8 case like. 


this, and .in: support: of his contention 
reliance 18 
Full: Bench of: this’ Gourt;--Hem Raj v, 
Krishen Lal (t). Counsel .-also. cites 


Damodar Das v, Hamid “Rahman -98 Ind.° 


NizAw v. BABU RAM- 


1s placed ‘upon a judgment of a - 


-are not applicabie to the 
. CASE. l PR 
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Singh v. Bailiff, District Court, - Towngod: 
(Ə). All these cases appear to me to be; 
distinguishable from the facts of this case; 
In Hem Raj v. Krishen Lal (1) a Full 
Bench of this Court held, with reference to 
s. 93 ofthe Provincial Insolvency -Act that 
the. power. of the court tv annul a transfer 


extends only to such transfers as are- made 


within two years from the date of the 
adjudication, and that the principle -of 


relating back, as enunciated in s. 28 of the 
.Provincial Insolvency-Act, -has no applica- 
tion to such cases. “The other cases referred 
‘to merely decide that a creditor is entitled 


to prove his debt if it was not barréd on 


-the date when the order of adjudication was 
‘made; even ifon the date on which it is 


sought to be proved, it would be barred by 


- time. 


_ The question’ here is whether, if the right 


‘to recover -a debt. has become barred by 


time on the date when the order of adjudica- 


- tion is made but the right, subsisted-on the 
. date of the presentation of ‘the application 
:or on the date on which such application 
-was admitted, the creditor is entitled to 
: prove his debt in the insolvency -proceed- 
‘ings. 


The. matter ‘does not seem- to be 
covered by. any direct authority in- this 


. country, though. it does appear that there 


are some remarksin Sivasubramania Pillai 


' V. Theethiappa Pillai (4) specially -in the 
- concluding portion of the-judgment of -Ven- 


katasubba Rao, J., which support the - view 
of the learned District Judge, “The 
facts of that case, howevér, were similar to 


. those in the other cases cited. by--the ap- 
. pellant and it may be that the remarks .. 
. referred to must be confined-to the {eeuliar - 


facts of that case and -consequently they 
facts of. this 


coe: eee 
In the present case it must be rem- 


embered that -it was Rikhi Ram himself 
who applied for the insolvency: of the ap- 


pellant, and the question arises whether, 
after having made the. application- for 


.. insolvency he could legally prosecute any 


' Cas. 74 (2) Ijaz Husain v: Lachman Das | 


“79 Ind. Cas. 790 (3) Sivasubramania Pillai 
: #Theethiappa-Pillai (4) and Jhan Bahadur 


< (1) 111 Ind. Cas, 8;,10 Lah. 106; A 1R1928 Lah. 


“ 361; 29 P LR 446 


t 21, 7 , 

’ (8) 75- Ina. Cas.'790;9 O & A LR 7906; A I R 

” 19214 Oudh 351. so 

` (4) 75 Ind. Caa. 572; 47 M 120; 45 M'L J 166; 18 L 
T 636: (1923) M W -N 895; A-I sR 
-U o a TONES : 
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(2) 98'Ind. Cas. 74;3 O W N 793; AIR 1926, Qudh’ 
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other’ civil proceedings for the recovery of 


the money claimed by him. My own 
personal view is. that the order . of: the 
District Judge is correct, but the matter 
is of general importance and, in the abserce 
of an authority applicable to the ‘facts of 
the present case, it is desirable that there 
should be a more authoritative decision of 


the question which is bound to-arise in 


similar cases. Pea 


1933. . 


I consequently sead this case to a Divi- 
sion Bench for decision. 

Mr. Khurshaid Zaman, for the Appel 
lants. 


Mr. N. C. Pandit, for the Respondents. 

Bhide, J.—In the course of insolvency 
proceedings on a petition by a creditor, it 
was found that certain debts due-to him 
which were within time on the date of the 
petition, had become barred by limitation 
by the date on which the adjudication 
order was passed. An objection was taken 
on behalf of the insolvent, relying on the 
wording ofs. 34 ofthe Provincial Insol- 
vency Act, 1920, that these debts could not 
be proved inthe course of the insolvency 
proceedings as the debtor was not subject 
to these debts ‘when the debtor was adjudg- 
ed inso'vent’. The learned District Judge 
has held that, by. virtue of sub-s. (7) of 
s. 28 of the Act, the adjudication order 
related back to the date of the petition 
and hence the debts were provable. He 
has accordingly disallowed the objection. 
From this decision the present appeal has 
been preferred. b+ 3, 


No authority directly in point -has been 
cited on either side. The learned Counsel for 
the appellant referred to Sivasubramanid 
Pillai v. Theethiappa Pillai (4), Ijaz Husain 
v. Lachman Das (3) and Damoder Das v. 
Hamid Rahman (2) but these were all cases 
in which the debts were within time on the 
date of the adjudication and the only 
question which arose for decision therein 
was whether they could be’ proved ona 
later date in the course of the proceedings’ 
when they had become “baried by time. 
It was held. that they could be so proved 
but these decisions are clearly not in point 
as there -was no occasion for the Court in 
these cases to consider the question whe- 
ther ‘debts which are within time on the 
date of the petition but are barred on the 
date of the adjudication cun be proved. 

The main contention of the learned 
Counsel’ for: the appellant was that sub-s. 
(7) of s. 28 of the Provincial Insolvency Act 
on which the learned District Judge has 
relied does not govern s. 34 of the Act, 
and, in support of this contention, he has 
referred to certain observations of Tek 
Chand, J., in the Full Bench ruling re- 
ported as Hem Raj v. Krishen Lal (1) to 
the effect that s. 28 could not be taken to 
control all other provisions of the Act and 
certainly not s. 53, which applied only if 
the transferor is adjudged insolvent within 
wo years after the date of the transfer, 
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NIZAM .U. BABU RAM. ., 


177- 

These remaras were obviously made. with 
special reference tos. 53 and the decision. 
of the Full Bench was based mainly ona 
comparison of the wording of s. 53, and 
certain other allied sections. There was 
no occasion in that case to consider s. 34 
and the observations referred to above 
must be treated as obiter so far as that 
section is concerned. It may be mentioned 
further that after the decision of the Full 
Bench referred to above s. 53 has been. 
amended and it has been made clear that 
transfers made within two years before the 
presentation of the petition are voidable: 
under s. 53 of the Act. This amendment 
indicates that the intention was that s. 28 
(7) should be read with s. 53, as was held 
by the High Courts of Calcutta, Madras 
and Allahabad before the amendment: 
Rakhal Chandra Purkait v. Sudhindra Nath 
Bose (6) and Rachamaduga Rangiah v. 
Appajt kao (7) and Sheo Nath Singh v. 
Munshi Ram (8). The learned’ Counsel 
for the respondent rightly pointed out that 
the contention put forward by the learned 
Counsel for the appellant, if correct, would 
reduce the whole position to absurdity, 
For instance, a creditor's petition may 
become wholly infructuous, if the debtor 
succeeds in delaying the proceedings 
sufficiently long so that his debts become 
time-barred before the dateof adjudication, 
When a creditor files a petition, he has to 
enter all his debts therein, and the question, 
whether the debtsare due and the debtor is 
able to pay them becomes ‘sub judice’ between 
the parties. Again, even according to 
the argument. of the learned Counsel for 
the appellant, *sub-s. (7) of s. 28, at ‘least 
governs the whole of that section. Now, 
sub-s. (2) of that section lays down that, on 
the making of an order of adjudication 
the property of the insolvent vests in the 
Court orthe Receiver and no créditor has 
any ‘remedy against the property’ or can 
institute any suit or take other legal pro- 
ceedings’ except with the leave of the court 
during the pendency of the proceedings. 
By virtue of sub-s. (7) of this vesting of 
the property and the consequent dis- 
ability ‘of the creditor to sue would seem 
io take effect from the date of the petition 
in cases wherein ‘an adjudication order is 
granted. Consequently, even according to 


(6) 52 Ind. Cas. 747;-46 -O 991; 24 O.W N 
172 


` (7) 99 Ind. Oas, 24150 M300; 51 MLJ 719; (1926) 
M WN 972; AIR 1927 Mad, 163. 

(8) 55 Ind. Oas, 911; 42-4433; 2 UP LR (A) 122; 
WALI 449, i ated De SE eee a j t aane pa oS sy 


178 


would seem logical to hold that the statute 
of limitetion does not effect in such cases 
those debts-which ‘ave within time on the 
date of the petition. This view would 
seem to receive support from the reasoning 
adopted in Baranahi ` Koer v. Bhcbccdeb 
Chatterjee (9). 

It may be mentioned here that in England 
it has been held that the statute of limita- 
tion ceases torun from the commencement 
of bankruptcy proceedings. It was re- 
marked in Inve Ross, Ex parte Coles (10) 
that in bankruptcy a debt does not 
become barred by time if it was not 
$0 barred at the commencement of the 
bankruptcy, and the rule was recognised 
in several later cases in England. The 
view was accepted as correct so far as proof 
of debts in bankruptcy proceedings is 
.concerned. by Channel, J., in In re Benson; 
Bower v. Cheturyud (11.) 

The application of the rule in sub-s. (7) 
of s. 28 tos. 34 would thus seem to be in 
“onformity with equity as well as the 
above English ‘decisions, and, in the 
absence of any cogent reason to the con- 
‘trary, I would hold that s. 34 is governed 
by that sub-section and dismiss the present 
appeal. In view of all the circumstances, 
however, I would leave the parties to bear 
their costs of the appeal. 

‘ Addison, J.—I agree and have no thing 


to add. Eaa 

© N. Appeal dismissed, 
(9) 66 Ind. Cas. 758; 34 O L J 167. 

_ (10) (1825) 201. & 1,46 & 330. S i 

. (11) (1914) 2 Oh 68 atp. 75:84 L J Ch. 658; 119 

L T 926;21 Manson 8; 58 S .J480;:0 IT L R 

435, 5 | - 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 277 of 1932. . 
August 10, 1932. 

Jack AND M. C. Guossz, JJ, 
SHAMJI TRICUMDAS BHATIA AND 

OTHERS—PETITIONERS 
VETSUS . 
RAM.MOYE— OPPOs1TE Parry. 

‘ Criminal Procedure Code (Act V of 1898), ss 133, 
185, 188, 189-A~Order under 8 138 made absolute— 
Right to trial by Jury—Institution of civil suit— Juris- 
diction of Magistrate; if ousted l 

It is open to a person against whom an order 
under s. 133, Criminal Procedure Code, has been 
made absolute, to elect to have the matter tried by 
a Jury even afterthe enquiry under s. 133-A has 
been finished by the Magistrate. 

The fact that a civil suit has been instituted on 
the matter in dispute, is no bar to proceedings under 
ga. 188, Criminal Procedure Code, . 


! sHAMII TRICUMBAS V. RAM MOYE. 
the argument of the learned Counsel, it. ` Messrs. Satindra Nath Mukerji 
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and 
Padya Nath Banerji, for the Petitjioneis. 

Messis.. Probodh Ch. Chatterji end Purna 
Ch. Chatierji, for the Opposite Party. 
Judgment.- This is a Rule against an 
ordeı vi the Suk-Divisional Magistrate of 
Suri making absolute an order passed 
under s. 133, Criminal Procedure Code, 
directing the petitioner to remove an 
unlawiul cbstruction onthe alleged. public 
road, on the ground that the learned Magis- 
trate acted illegally in refusing to appoint a 
Jury under s. 138, Criminal Procedure Code. 
The learned Magistrate made an inquiry 
unders. 139-A on the denial of the peti- 
tioner that the road ın question was a public 
road;and the Magistrate finding that 
there was noreliable evidence in support of 
thedenial of the petitioner, was bound to 
proceed as Jaid down ins. 187 or s, 138. It 
is urged before us that before the Magistrate 
makes an inquiry as to whether there is 
evidence in support of the denial of the 
existence of a public way, the petitioner 
must haveelected tohave the matter tried 
by a Jury unders. 135. But we think that 
itis.still open to the petitioner to elect 
to have the matter tried by a Jury after 
ithas keen decided by the Magistrate 
that there is no reliable evidence in sup- 
port of the denial of the existence of the 
public way. We therefore set aside the 
orderof the Magistrate directing the 
petitioner to remove the obstruction and 
send the case back to him for action, 
under s. 188, Criminal Procedure Code, 
according to law. l ; 

The other ground was that in view of 
the civil suit instituted, the proceedings 
before the learned ` Magistrate were with- 
out jurisdiction and the orders should be 
set aside or stayed . pending the disposal 
of the civil suits.. The -facts that -the 
civil suit has been instituted is no bar 
to the proceedings and it is within the 
jurisdiction of the Magistrate to conti- 
nue the proceedings under s. 138, Cri- 
minal Procedure Code. The civilsuit may 
take along time, inthe meantime it is quite 
ecmpetent to the Magistrate .to decide 
the matter summarily under the Criminal 
Procedure Code. 


N.-A, Order accordingly, 
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CALCUTTA HIGH COURT. 
_ Civil Appeals Nos. 332 and 370 of 1928. 
March 14, 1982. 
Mirrer AND 5. K. GHOSE, JJ. 
NANDA LAL ROY AND OTHERS — 
APPELLANTS 
VETSUS 


PRAMATHA NATH ROY AND OTHERS— | 


l RESPONDENTS. 

Fishery, suit to establish title to— Burden of proof 
— Possession, evidence of— Ciril Proceduie Code (Act 
V of 1908), s 11, scope of—~ Substantial effect of 
decision—Identity of ‘subject-matter— Ex parte rent 
decree, probative value of— Co sharer—varticipaticn 
of profits of jalkar by one co-sharer effect of — 
Evidence Act (I of 1872), s.18—Judgment mot inter 
partes— Evidence of transaction—A dmissibility- 

Title to an exclusive fishery in a tidal, navigable 
river can be established by proving an express grant 
or by giving evidence that a grant though not capable 
of being produced will be presumed. In a euit to. 
establish the plaintiffs’ title to a fishery , the burden 
is upon the plaintiffs to show that the fishery has 
come to them under a valid and effectual grant from 
the Crown which has been sustained by the continuous 
use and enjoyment cf themselves and their co-sbarers 
and their predecessors. |p 183, col. 1.) > , 

The course of conduct which the proprietor might 
be expected to follow with regard to his own interests 
must be taken into account in determining the 
sufficiency of a possession of the fishery. Lord 
Advocate v. Lord Lovat (4), referred to, [p. 185, ecl. 


2J] ` 7 
konini assertions of title-in ancient documents 
being mere recitals are no evidence of what is there 
recited though’ actual pcessession in conformity 
therewith would constitute a prima facie title. 
Bristow v. R. Cormican (5), referred to [ibid] . 


Old leases have always, been considered to bè 
admissible as being evidence of acts of ownership. 
On the principle that when at a distant period, asto 
which there igsno more direct evidence available you 
find a person Claiming to bethe owner of property 
and willing to make himself as lessor for title to it, 
and another person willing to agree to give rent for 
the property and to enter into a solemn engage- 
ment asa tenant of it, admitting his landlord's 
title to it these circumstances are themselves admis- 
sible as evidences of title. [tbid.] _ 3 


‘The rule of res judicata as embodied ins. Ii of 
‘the Code of Civil Procedure, 19:8, does not depend 
upon the identity of the subject-matter but it 
depends on the identity of the issues.and in order 
to consider whether a previous decision is res judicata 
or not the substantial effect of that has been decided 
in the case hasto be considered. [p. 187, col. 1] - 
An ex parte decree for rent carries ‘very little 
probative value especially when it is not shown that 
the decree was executed and rent realized. - Neil v. 
Duke of Devonshire (6), referred to. [p 188, col. 1.j 
Mere participation of the rents and profits of jalkar 
without more. by one of the’co-sharers even for a 
long period of time'is not sufficient to constitute 
ouster. Corea v. Appuhamy (7) and Hardit Singh v, 
Gurmukh Singh (8), referred to |p. 188, col. 2.] 


Where inasuit bya person against the“ Govern- ` 
ment; it was asserted by him that he along with 
sale - 


another purchased a zemindary at a revenue 
and the court, acceptyng the assertion, gave him.a 
decree against the Government: 


" Held, that this decision was admissible in evidence > 
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even against a stranger as tothe purchase at th® 
revenue sale, as evidence ofa transaction within the 
meaning of g. 13, Evidence Act. [p 185, col. 1.] 

Civil Appeals from the original decrees 
of the Sub-Judge, Fifth Court, Dacca, dated 
the 28th February, 1928. 

Messrs. Jogesh Chandra Roy, Rupendra 
Coomar Mitter, Bankim Chandra Banerjee 
and Nirmal Chandra Chakravarti, for the 
Appellants. ; f 

Messrs. D. N. Chakravarty, Sarat Chand- 
ra Basak, Gunada Charan Sen, Prakash 
Chandra Mazumdar and Ashita Ranjan 
Ghose, for the Respondents. 

Mitter, J.—Four main questions fall for 
determination in this appeal by the plaint- 
iffs: (1) whether the plaintiffs have estab- 
lished their title to the fishery known as the 
Bikrampur.Jalkar in the tidal and navig- 
able river Pudma; (2) what is the boundary 
between their jalkar and the respondents’ 
(defendants Nos. 1 to 5) fishery known as 
the MukunidaJalkar; (3) whether the plaint- 
iffs have lost their title by adverse posses- 
sion of the defendants to the portion of the 
fishery now in dispute and (4) what is the 
legal effect of the proceedings of 1816, 1843 
and of the award of the arbitrator in certain 
suits instituted in 1909. The principal con- 
testants to the appeal are Raja Janki Nath 
Roy, a gentleman possessed of considerable 
wealth and his nephews. ; 

In this. action plaintiffs claimed a decree 
for recovery of joint possession with. their 
co-sharers to the extent of their three annas 
two gandas one kara one kranti one danti 
shares in.that portion of the fishery which 
is described ‘in Sch. II to the plaint -after 
declaration- of their title as proprietors to 
the fishery described in Sch. I, to the plaint 
of which the property in Sch. IT is claimed 
as forming a part. The plaintiffs also rest- 
ed their claim to the disputed portion: f 
the fishery on the ground, of adverse posses- 
sion for more than the statutory period of 
12 years. In the alternative they claimed 
thatif the right to the disputed fishery 
(jalkar) be not established on the ground of 
their title as proprietors or on the ground 
of adverse possession they may be given a 
declaration that they have acquired : 

“a right of easement and prescriptive right on the 


“ ground that they have been holding possession of the 


said right in succession to their’ predecessors for 


` upwards of €0 years openly, peaceably,uninterruptedly 


and as of right.” , 


They also claimed a decree for the sum 
of Rs. 536-10-3 as their share of the profits 
of the disputéd jalkar during’ the pendency 


. of the-proceedings' under s..145, Criminal 


-Procedtre-Code, which had-been withdrawn, 


160: 


by the defendants and also claimed tenta- 
tively the sum of Rs. 1,600 as mesne profits. 
The plaintiffs failed before the Subordinate 
Judge of Dacca. Hence this appeal to this 
Court. | 

The case as stated in the plaint is that 
there is a jalkar mehal described in Sch. I 
to the plaint known by the names of Nadi 
Padmabati; Balabanta Narhi JKorha and 
others, that this jalkar mehal was in very 
ancient times an independent jalkar, that 
it was subsequently incorporated in zamin- 
dart No. 1 of the touzi of the Gollectorate of 
Dacca and the: Sadar jama of the ‘said 
zamindart was fixed at Rs. 1;222-8-4 that 
the boundaries of the jalkar portion now in 
dispute are given in Sch. II of the plaint; 
that one-third of the jalkar formed the 
howla- of Shamdas Pal within the said 
zamindari and the remaining two-thirds of 
the jalkar ‘remained in the khas possession 
of the maliks, that the zamindari stood in 
the name of Raj Krishna Roy; that it was 
sold for arrears of Government revenue on 
24th August, 1832 (Bhadra 1239 B. §.); and 
was purchased in the name of Prem Chand 
Roy, father of Raja Sreenath Roy,. defend- 
‘ant No. l, who ‘died -pending this action 
and Raja Janaki Nath Roy (defendant 
No. 2) and grandfather of defendants 
Nos. 3 and 4,Jadu Nath Roy and Priya 
Nath, Roy and Iswar Chand Desmukhya in 
equal shares; that the eight annas purchas- 
ed by Prem Chand was for the benefit of 
himself and his three uterine ‘brothers 
Guru Prosad Roy, Hari Prosad Roy and 
Chaitanya Das Roy, that Iswar -Chandra 
sold his eight annas share of the zamindari 
to Tirlochan Chatterjee who in turn sold 
the eight annas -to the Pal Choudhurys-of 
Lohajung; that the Pal Choudhurys and 
others dispossessed the Roy Choudhurys 
from a portion of the jalkar described in 
Sch.. I and a suit was instifuted- by Prem 
Chand Roy for recovery of joint possession 
ofthe disputed portion of the jalkar and 
was fought up to the Sadar Dewany Adawlat 
and was decreed with mesne profits; that 
the plaintiffs as well as defendanis Nos. 1 
to 5 and descendants. of the Roy Choudhu- 
rys, and pldintifis have got ‘certain shares 
in the jalkar which are detailed in paras. 
13, 14 and 15 of the plaint. 
_ The plaint proceeds to refer to several] 
proceedings in support of their title and 
possession, viz., Suit No. 22 of 1851; in the 
Court of the Principal Sadar -Amin of 
Dacca, “the. resumption proceedings of 
1861, Suit No, 374 of 1864 in the Court 
::0f the. Munsif_.of Narayangungé against 
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the Government and the ijaradars of the 
Government, and rely on the principle of 
equitable estoppel against defendants Nos. 
1 tod on the basis of what transpired in 
the course of these ‘suits and proceedings. 
It is not necessary to refer to the history 
of these suits and proceedings now, as they 
will have to be referred to in detail here- 
after. In para. 7 of the plaint the plain- 
tiffs refer to certain demarcation proceed- 
ings under Act V of 1875 and refer to 
important admissions alleged to have been 
made by the principal defendants or their 
predecessors in the petition of objection as- 
to the description of the upstream limit of 
the plaintiffs’ jalkar now in dispute. The 
plaintiffs then proceed to state: that with 
regard to a portion of the jalkar: described’ 
in Sch. I, to the plaint which is marked’ 
as A,B,C, Din the sketch map attached 
to the plaint and which lay within the. 
District of Faridpur proceedings under 
s. 145, Criminal Procedure Code, ‘were 
started and the first’ party to the said. 
proceedings were the principal defendants 
Nos. 1 and 2 and Roy Sitanath Roy father 
of defendants Nos. 3 and 4 and the princi- 
pal defendant No. 6 and some other persons 
and plaintiff No. 7 and the predecessor of 
some of the plaintiffs and some co-sharer 
pro forma defendants were the second 
party to the said proceedings and the jalkat 
was attached under s. 146, Criminal Pros 
cedure Code. A 

The plaint further states that in those 
proceedings the first party described the 
portion marked A, B, C, D, in the annexed 
map as included in mehal char Mukundia_ 
bearing Tauzi No. 4000 of the Faridpore Gol’ 
lectorate andthe second party described the - 
said portion of the jalkar as included in 
Sch. J, and appertaining to Zamindary 
No. 1, Raj Krishna Roy: that aggrieved by 
the order of attachment three title suits 
were instituted, one by some of the princi- 
pal defendants (which includes some of 
their predecessor), the second by some of 
the present plaintiffs (which term includes 
their predecessors as well) and the third 
by the Pal defendants in different Courts 
in Faridpur and all these were referred 
to the, arbitration of Mr. Sarada Charan 
Mitra, formerly a Judge of the High Court 
of Calcutta, who after. taking evidence 
gave an award, that by the said eward 
he decided that the ujan (upstream) simana 
(limit) of the jalkar described in Sch. J, of 
this plaint wes the ujan simana and wes 
represented by the line E F as-in the map 
annexed to. the plaint and held that the 


1983 - 
plaintiffs and the co-sharer defendants 
were entitled’ to the portion to the jalkar 
marked A, B, C, D, in the annexed map 
andthe court ordered a decree to be made 
on the said award and the appeal against 
the said award wes dismissed, that the 
principal defendants are bound by the 
decision in the title suits and are estopped 
from „questioning the findings in the said 
suit by reason of the rule of res judicata. 
The plaint next alleges that in the year 
1917 another proceeding was started under 
s. 145; Criminal Procedure Code, in res- 
of the jalkar now in dispute in which the 
plaintiffs pro forma defendants Nos. 15 to 
94 were the- first party and the principal 
defendants were the second party and the 
Magistrate decided that the second party 
were entitled to the possession of the same 
by his order dated 31st October, 1918, that 
during the pendency of the 145 case the 
disputed jalkar was attached | and 
Rs. 2,750 was collected fromthe said Mehal 
by making settlement by auction and this 
sum was deposited in the Dacca Criminal 
Court and was unjustly withdrawn by the 
defendants. ` ee 

The order of the Criminal Court has given 
rise to the cause of action for the suit 
which was brought on 30th September 1921 
within three years from the date of the 
order under s, 145 of the Code. In para. 
10 of the plaint the plaintfffs say that they 
and ‘their predecessors-in-interest have 
been in adverse possession of the jalkar 
forupwards of 70 years and ‘have also 
acquired a right by adverse possession. In 
para. 11 of the plaint the plaintiffs alleged 
that plaintifis and their predecessors have 
continued to hold possession of thejalkar 
as of right, peacefully, “unobstructedly 
without any interruption for 70 years on 
receiving rents, kabuliyats and fish from the 
dealers in fish, by granting ijara settle-- 
ments for a term fixed to them, and by 
holding the same in khas possession and 
they have acquired a prescriptive right 
and right by easement therein: On these 
allegations plaintiffs “ask for the reliefs 
mentioned in the beginming of the judgment. 
Nothing further need be said about plaint- 
iffs claim based on “prescriptive right and 
right by easement” as the claim on this 
basis has been abandoned’ in this court. 
Several of the defendants filed their writ- 
ten defences but as they generally follow 
the same lines it is sufficient to set forth 
the defence raiged in the written statement 
of the principal defendants Nos. 1 to 4. h 

These defendants contend (1) that the 
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suit is’ barred by limitation: (2) they admit 
that the plaintiffs, defendants Nos.. 1 to 5, 
the defendant No. 15 and defendants Nos. 
16 to-35 have got ezamindary right in 
zamindary No. 1, Raj. Krishna Roy and 
defendants Nos. 16 to 94 have got howla 
right in one-third share of the howla 
Shyamdas Pal but they deny that the jalkar 
(fishery), described as laying | with- 
in- the boundaries mentioned in Sch. I, 
in its entirety and the jalkar described in 
Sch. II are included in the said zamindary 
No. l onthe howla Shyamdas Pal;, (3) they 
deny all knowledge of the revenue sale of 
the zamindary No. 1, Raj Krishna Roy in 
the month of Bhadra 1239; B. S. They 


. deny the possession of Prem Chand and 


Desmukhya in the disputed jalkar, on the 
other hand they say that the zamindar of 
Char Mukundia had been in possession of 
the disputed jalkar even from before the 
Permanent Séttlement and the maliks of 
zamindary No. 1 had not been in possession; 
(4) they contend that they are not bound 
by the decision in Suit No. 22 of 1851, by 
the resumption proceedings of 1861 as 
the proprietors of Char Mukundia (their pre- 
decessors) were‘no party to the said two 
decisions; (5) they contend that they are 
not bound by the decision in the suit bro- 
ught by their ancestor Prem Chand Roy 
against Pal Babus and Gopi Mohan Sen 
inasmuch as the owner of Char Mukundia 
the predecessor-in-interest of the defendants 
were no parties to the suit and this decision 
is no evidence against them; (6) they 
contend that neither the decision in Suit 
No. 22 of 1851 nor the statements of the 
pluintiffs:in the said suit can be used as 
evidence against them as the owner of 
Char Mukundia was not party to the said 
suit; (7) they contend that the statements 
of pleintiffs’ pedecessors cannot be used in 
their favour; (8) they say. that in, the 
demarcation proceedings of 1903 - neither 
defendants Nos. 1 and 2 nor the father of 
defendants, Nos. 3 and 4 made any state- 
ments or sign any papers and, that the 
statements were made by the Ijmali Officers 
who acted under the direction of the plaint- 


iffs; (9) they do not admit the accuracy of 


the map filed with the plaint ; (10) they say 
that tne arbitrator did not decide the 
question of the boundary between the two 
jalkar and allege that the subject-matter 
of ihe dispute in respect of which the 
award was given became dry chur im- 
mediately after the decision of the. pro- 
ceedings under s. 145 which gave rise to 
the three title suits which culminated in 


- 


‘separate mehals carried 
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the award; they.contend that: the - award 
cannot operate as res judicataon the ques- 
tion of boundary. l 

- (11) They contend further that neither 
the maliks of zamindary No. 1 nor those 
of howla Shamdas, Pal ever’ acquired any 
indefeasible . right by adverse ‘possession 
to the disputed jalkar.. They next raise the 
defence that the plaintiffs the pro forma 
defendants and thé principal defendants 
Nos. 1 to 5 jointly own and possess’ the 
jalkar as lying within the.. boundaries of 
Sch I, excluding therefrom the boundaries 
of the Sch II, and the jalkar lying to the 
south thereof. These defendants then pro- 
ceed to’ set forth their ‘own title to. the 
jalkar. ‘of Char Mukundia. There was a 
zamindart Char Mukundia and others Sar- 
kar Fyzabed and othersand there was a 
Several fishery called Nadi Balabanta Bil 
Baorin the public tidel navigable river 
Padma, Padmabati or Ganges. These twc 
separate  jyamas 
afterwards they were incorporated ‘into one 
touzi, viz, No: 110 at thetime of the Per- 
manent Settlement which has become. touzi 
No, 4000 of the Faridpur Collectorate. It car- 
ries a Sadar jama.of Rs. 3,142-10-3. The de- 
volution of the’ zamindary from Maharaja 


Ram Krishna’ Roy to Mr. J. P. Wise is 


shown in the following chart: — 
Maharaja pe 
Jiban Krishna ‘his son) by | 
| inheritance 


ae | 
J. O. Sarkies (by auction-purchase) 
Maharam Khatun 
ESEE ee E EEEE 
| ` 
Ramgam Khatun 
as 


Gareib Hossain 
12 annas 

Mr. Wise (by 

purchase.) sold to Abdul Gani 


sold tg Mr. Wise. 
‘Mr. Wise on whom the zaminda 
devolved eventually granted. a pee 


settlement “In” respect 'of the jalka h 
to Girish Chandra Guha in 1279 BS. i 


- 1872 A. D. Girish Chandra had ‘10 annas 


8 pies share in the patni. Bepin had the 
remaining 9 ‘annes4 pies'`in the same. 
Girish-mortgaged his-10 annas 8 pies share 
of the patni to Raja Sreenath. Roy, Raja 
Janaki Nath Roy and Raı Sita Nath Roy 
Bahadur, father of defendants Nos. 3 and 
4, and in execution cf the mortgage-decree 
the miortgagees purchased the 10 annas 
-piés share of Girish in the patni in tha 


‘year 1832 and took possession of the same 


in the’same year and the remaining 5 annas 
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4 pies share are in'ownership .and posses- 
sion of defendants Nos. 5 to 9. Mr. Wise 
sold the zamindari ‘interest and the jalkar 
right to one Mr, David and defendants Nos, 
l and 2 and father of defendants Nos. 3 
and 4 purchased the same from the Ad- 
ministrator General when David's estate 
had beenin his hands in the year 1301 B, . 
S. = 1894 A.-D. NE 
Defendants Nos, 1. and 4 give in a schedule 
attached to the. written .statement -the 
boundaries of their jalkar which is known 
as Nadi Balwanta a local name for river 
Padma. They contend that the allegation 
that upstream ofthe jalkar clain.ed by: the 
plaintiffs was Bangabaria and Narikelbaria 
is false. They refer to a -case under Regu- 
lation No. 49 of 1793 between plaintiffs’ 
and defendants’ predecessor by which it was 
decided that the downstream limit. of their 
jalkar extended upto the south of Char. Sah- 
ebdi; they contend that decree of 1816 inter 
partes operates as res judicata on the question . 
of boundaries between thetwo jalkars. The 
upstream limit of-the Bikrampur. Jalkar 
they say has never heen on the upstream 
side of the southern boundary of the said 
Char Sahebdi. They contend ihat they are 
not bound, by ihe proceedings in the svit 
between Prem Chand Roy, their encestor, 
as owner of the Bikrampur Jalkar and his 
co-sharer the Pal Babus and Gopi Mohan 
Sen. They insist that the plaintiffs. have no 
right to the jalkar claimed by them on-the 
upstream side ofthe mouth of river Satar. 
They contend that they have been in adverse 
possession to the jalkar described in Sch, 
II to'the plaint for more than hundred years 
and have acquired.a title by adverse pos- 
session. They say that the father of the 
defendants Nos, Land 2 or the fgrandfather of 
defendants Nos. 3 and.4 had no right to 
the Mukundia Jalkar before their purchase 
of the patni right and whatever right’ they 
had to the jalkar mentioned in Sch. II of the 
plaint as co-sharers of the plaintitis.in the 
Bikrampore Jalkar have heen extinguished 
by adverse possession for 100 years- and 
knowing this these defendants purchased on 
17th Aswin 1289 B 8. (1882 A. D.) 10 annas- 
8 pies share of the patni right of Girish . 
Guha under the owner of Char Mukundia 
and subsequently purchased the entire 
maliki right in 13801=1894 and have been’ 
in adverse possession in both the said .patnt 
and zamindari rights for upwards cf 12 
years againstthe ownersof the Bikrampore 
Jalkar. Defendants Nos. 6 to 9 tekethe 
same lineof defence except that they deny 


‘the title of the plaintiffs to the Bikrampore 


| 


1933 


Jalkar. On these pleadings several issues 
were framed, 

They are to be found at page 181, BK A. 
It will not be necessary to refer in detail to 


all the issues as the controversy has been - 


considerably narrowed down before the 
court. I will deal first with the question 
of the title of the plaintiffs ‘to the Bikram- 
pore Jalkar. The first part of issue 20 is 
as follows: Have the plaintiffs any inde- 
pendent or several fishery in the Padma ? 
On, this issue the Subordinate Judge de- 
cided against the plaintiffs and he seems to 
be of opinion that the plaintiffs must fail 
es they have nob produced a grant from 
the Crownor have proved a lost grant. The 
burden is undoubtedly on the plaintiffs to 
show that the Bikrampore fishery has come 
to them under a valid end effectual grant 
from the Ciown which has been sustained 


by the continuous use and employment of- 


themselves, and their co-sharers-and their 
predecessors, It is now well settled Lhat 
title to an exclusive fishery in a tidal, navi- 
gable river can be established by proving 
an excess grant or by giving: evidence that 
a grant though not capable of being pro- 
duced will be presumed. Bearing this in 
mind we proceed to discuss whether plaint- 
-iffs have established the title to the fishery 
which they describe in their plaint, They 
say, as has been stated already, that their 


—— e ana 
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jalkar was an independent jalkar and 


“was included in zamindari of touzi No. L 


of the Collectorate of the District of Dacca 
and the Sudder jama ofthe said zamin- 
dari No. 1 along with the seid jalkar. 
was fixed at Rs. 1222-84. A one-third. 
share of the jalkar formed the Howla. 
Shamdas Pal for which a fixed jama was. 
payable to the maliks of the said zamin- 
dari and the remaining two-thirds share. 
was held in khas possession by the maliks 
who used to enjoy the same by granting 
leases to fishermen. This is not now. 
disputed by the defendants-respondents. l 
This zamindari, the plainliffs allege, 
was sold at auction for arrears of Govern-. 
ment revenue in Bhadra 1239 B. S.-1832, 
when it was purchased in the names of 
Prem Chand Roy Choudhury. and 
Iswar Chandra Des Mukhya in equal. 


‘shares, The purchase is not disputed, but. 


what is disputed is that the purchase was not. 


at a revenue sale, a matter to which we 


shall return hereafter. The purchase by 
Premchand in respect of the eight annas 
share is not disputed. It is not disputed 
that the purchase was for the benefit of. 
Premchand and his three brothers, the 
predecessor of the plaintiffs and defend- 
ant 5. The following genealogical tree shows 
the relationship between plaintiffs and dẹ- 
fendants No. 1 to 5:— 


| 
Ohaitanya Chandra 


Premchand apes 
+ Heirs Harilal Some of the 
some ofthe . adopted son plaintiffs. 
plaintifs. . 
| k ~  Harendralal 
defendant 
| No. 5. 
Sas Pee ere TA 
, ae 
Raja Sree Nath, Raja Janakinath : Sitanath 
original oy,- 
- defendant plaintiff ` | 
No. 1 No. 2. Jadunath, Priyanath 
defendant defendant 
Kumar Pramatha No. 3. No. 4. 


Nath Roy. 


: It- appears that ‘plaintiffs and defend- 
ants Nos. lto 5 jointly owned the 8 annas 
share of the jalkar which was settled with 
touzi Nos. 1. There is no dispute as to 
shares of the plaintiffs in the jalkar whai- 


ever the limits of the jalkar are determin- 


ed to be and therefore we have not thought 
it necessary to detail the shares of the 
plaintiffs and defendanis respectively in 
ihe said jalkar. In this case it is true 


that no grants from .the Government in- 


-the shape of pattas have been produced. 


But that fact-will not affect plaintiffs’ title 
if circumstances exist from which such a : 
grant can be inferred. In dealing with 
this ques‘ion it is important te remember ` 
what hes been ‘said by their Lordships of, 
the Judicial Committee of ‘the Privy,. 
Council in the case of Sreenath .Roy v. 


tof 


as 


: the -defendants in the Mukundia 


— 
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Dinabandhu Sen (1), where the title of 
Jalkar 
has challenged by the Sens. At page 227* 
their Lordships said this: “ Although, on 
the other hand,-when Government has 
created a separate estate of jalkar at the 
period in question it is usus] to find 
some entry of itin the Decenial- Settlement 
papers, no. evidence was forthcoming to 
Show that jalkar grants made ‘prior to the 
Decennial Settlement or that settlements 
with zamindars ‘made at the time of it 
must necessarily. have -taken the form 
of pattas or some ‘other _muniments 
wkich should now be in the zamindar’s pos- 
Session, or be recorded- in the Government 
archives still in, existence. : In practice 
such -original grants are. but rarely forth- 
coming now, and resort must be had to 
Secondary evidence of them, or to the 
inference of a- legal -origin to be- drawn 
from long user: Garth, C.-J., in Haridas 
Mal v. Mahommad Jaki (2).” 

In the. case before us such’ secondary 
evidence exists and it is ofsuch a character 
that we have no hesitation in seying that 
such a grant-should be’ inferred: - Indeed 


_ Such a grant was recognized by the Govern- 


ment. Ina proceeding between the Govern- 
ment and the proprietors of the Bikram- 
pore Jalkar Government. recognized that 
the Bikrampore Jalkar whose upstream 
limit was Deokhali belonged—to the -pre- 
décessors of the present plaintiffs and had 
een in existence from before 1195 B. S, 
prior to the date of-the Permanent Settle- 
ment of 1793. ‘It--appears that ’in the 
year 1861 the Government assessed - rentin 
respect of that portion of the Bikrempore 
Jalkar from Bagra to Khaliya Bagra, a 
portion downstream of the portion of the 


jalkar now in dispute. and-Premchand Roy, - 


predecessor , of defendants Nos. 1 to 4 and 
Haralal Roy predecessor of defendant No. 
2 as well as the: plaintiffs’ predecessors ob- 
jected to the assessment and claimed 
that their jalkar whcse -upstreem limit 
was the peepul tree or aswatha tree in the 
house of Kaimudi chakladar of J onojat on 
the northern bank of the river and the house 
of Sadananda Guha .of Deokhali on the 
southern bank and the downstream limit 
was Dadpur and Matibhanga, etc,, was their 
jalkar from before the date of the 
the Permanent Settlement and.should be re- 
` (1) 25 Ind (as. 467; A.I. R 1914 P.O. 48:4) L A. 
221; 42 O. 4°9; 180. W N 1217; (191) M. W. N 
654; 1 L, W. 733: 16 M. L. T. 319; 12 A. L. J, 1193; 20 
O. L. J. 385: 16 Bom. L. R. 901. 


JIM C434. 
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leased from assessment and their objection 
was allowed The Deputy Collector was 
satisfied from the papers which consisted of ` 


decrees of courts and a certain kobala of the 


year 1195- B. S, that Nadi Padmabati of de- 
fendants Nos. 1 to 9 which-included Prem- 
chand Roy wes not excluded in the Decen- 
nial Settlement from the Bikrampore zamin- 
dart No. 1 Raj Krishna Roy which admit- 
tedly belong to the plaintiffs and defend- 
ants Nos. 1 to 5: sea B. K. B-188 Rubekari 
Ex. 17 (e). This decision wes affirmed by 
the Commissioner on 24th April, 1862. 
Apart from this there was dispute between 
the proprietors of Bikrampore Jalkar and 
the Mukundia Jalker regarding the bound- 
aries between two jalkars so far back as 
the year 1197 B. S., as will appear from the 
Rubakeari of civil Court of District Jalalpur, 
Ex. H B K B, pase 54 and this undoubted 
evidence that the right of the proprietors 
of the Bikrampore zamindari was recogniz- 
ed by the proprietors of Char ‘Mukundia 
zamindari and the: dispute was as to the 
boundaries; see BL B, page'55 1 to 10. 
Indeed it is admitted before us by Mr. 
Dwarkanath Chakravarty who appears for 
the Raja defendauts that the Bikrampore 


` zamindars had a jalkar downstream, of the 


Mukundia Jalkar and the same admission . 
is-made before'us by Mr. Gunada Charan 
Sen who appears for defendants Nes, 5 to 9, 
Plaintiff's predecessor as well as the bro- 
thers of Premchand the predecessors of de- 
fendants Nos. 1 to4 purchased the Bikram- 
pore fishery ata revenue sale in the year 
1832=-1239 BO. The defendants while ad- 
mitting purchese of the Bikrampore Jalkar 


‘by Premchand for himself end his brothers 


deny that the purchase was made ata sale 
for arrears ot Government Revenue. Indeed 
it is too late now to raise the contention 
for it appears from a decision of the year 


1852 of the Principal: Sudet Amin of Dacca 
“in which Premchand Roy was the plaintiff 


end the Collector of Dacca on behalf of the. 
Government was the defendant it was as- 
serted by Premchand Roy that he had along 
with Desmukhye defendant purchased the 
Bikrampore zamindari at a revenue sale in 
the month of Bhadra 1239 B. S., correspond- 
ing to 1832: see Ex. 16 dated 15th June, 
1852 Book B-87 (bottom) and that position 
was accepted by the court and the plaintiff 
obtained a decree, against the Government. 
It is certain that this is good’ evidence of 
the assertion by Premchand of his purchase 
ata revenue sale. If Premchand wes not a 
revenue sale purchaser the fact would at 
once have been challenged by the Govern- 
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iment, Indeed the denial of -defendants 
Nos. 1 to 4 in this behalf is very evasive for 
they say in para. 4 of the written statement 
that they ave not aware of the revenue pur- 
chase, It is difficult indeed for defendants 
Nos. 1 to 4 to say that their ancestor Prem- 
chand was making an untrue assertion ‘in 
this respect in 1852, and the written’ state- 
ment is therefore, put in that evasive form. 
The Subordinate J udge says that the decree 
Ex. 16 of 1852 where “there is recital about 
the revenue purchase by -Premchand Roy 
is not’ admissible in ‘evidence against the 
owners of Mukundia Jalker as they were no 
parties to the said suit, That decree Ex. 16 
although not inter partes is’ admissible in 
evidence as evidence of a transaction within 
the meaning ofs. 13, Evidence Act. It is 
too lete now to contend after the decision 
of their Lordships of the Judicial Committee 
of the Privy Council in the case of Ramrajan 
Chakravarty v. Ram Narain Singh (3) that 
the decree is -not admissible -in evidence 
against the . defendants.’ We are unable to 
follow the reasoning of the Subordinate 
Judge: 

“that the recital is in first- part of the decree and 


the defendants rightly. question its binding effect; 
see B. K. A, page 520, 1 15 


- In -the absence of’ any evidence to the 
contrary and having regard tò the fact that 
the recital is to be found in a very : ancient 
document (1852) by the ancestor of ‘defend- 
ants Nos. 1 to 4 and having regard to the 
evasive neture of the written statements of 
defendants 
that plaintiffs have proved the purchase of 
the Bikrampore Jalkar by Premchand at 
the revenue sale. - 

‘Mr Jogesh Chandra Roy appearing for 
the ‘plaintifis-appellants | ‘have ©-admiittéd 
the title of defendants Nos. 1 to 4 in 


Faridput. 
The ‘question of boundaries is the more 
difficult." The dispute regarding boun- 


daries between the two jalkars commenced 
in very ancient times. ‘The proceedings of 


those times are fortunately” on the record. 


of this case. Weare of opinion that the 
decision of the years 1816 and 1843, Ex. H 
(B-54) and Ex. © B B KB-§8 should Yorm-the 
basis of our decision on ‘the question of 
boundaries, 
the evidence and proceeded.) ‘It is very 
difficult to say at this distance of time that 
possession of the’ fishery was exercised up 
c po 0. 533:22 I A 60; 5MLJ7; 6 Sar. 530 
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of Lord Advocate v.Lord Lorat (4) 


| leases and Kabuliyats or counter 
Nos. 1 to 4, we are of:opinion, 


the 
Ghar’ Mukundia Jalkar and have admitted 
that the said jallar appertains to Touzr No. 
4000 of the Collectorate of the District of. 


(His Lordship then discussed’ 


~ 
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to that limit and it seems less ‘consistent 
with probabilities that afterthe defeat of 
the plaintifs predecessor in ` the suit of 


-1843 the Mukundia Zamindars would allow 


the Bikrampore Zamindars to exercise 
possession on that portion of the fishery from 
which they have been dispossessed by ‘the 
decree of 1816 and the delivery of posses- 
sion by the Munsif Kashi Nath. As pointed 
out by the Lord O' Hagan inthe Scotch case 
the 
course of conduct which the proprietor might 
be expected to follow with regard to his 
own interests must be taken int account 
in determining the sufficiency of a posses- 
sion of the fishery. (After considering the 
leases granted by the proprietors » His 
Lordship proceeded.—) Repeated’ asser- 
tions of title in ancient documents being mere 
recitals are no evidence of what is there're- . 
cited though actual possession in confor- 
mity therewith would constitute a prima 
facie title, see Bristow v. Cormicaz (5). 

For the’ purpose of establishing title to 
the upstream of the Deokhali- Sahebdi line 
up to which plaintiffs’ title has been estab- 
lished it becomes ‘incumbent on the 
plaintiffs to establish by clear and convinc- 
ing evidence that actual possession was 
in ‘accordance. with their assertion. Wae 
are of opinion that such evidence is ‘lack- 
ing inthe present case. We donot see. any 
reason to doubt the authenticity “of ‘thesé 
paris of 
leases. The plaintiffs were certainly entitl- 
ed to grant leases up to the Déokhali Sahéb- 
di line up to which’ their upstream limit 
had [been ‘determined ` and they“ actually 
granted these leases but iù doing 50° “they 
made assertions of a ‘larger ` “potindaxy 
of their Jalkar than ‘they were entitled 
to, 

In. déaling: with these ancient leases and 
Kabuliyats We are not unmindful of what 
was said by the Hotse-“of Lords in`` the 
case just cited, Bristow v, Cormican ` (5), 
Lord Chasicellor Cairns in ‘delivering His, 
Speech Said that these old léasés have.’ al- 
ways been considered tò be. ddinissible äs 
being evidence of acts of ownérship. 1 
understend this to rest on the principle 
that when-at a distent period, ‘as to which 
there is no more direct evidence available 
you find a person claiming to bethe 6wner 
of property, end willing to make himself as 
lessor for title to it, “and another “person 
willing to agree to give rent for~the pro- 
perty ‘and to enter’ into a solêmn engage- 

(4) (1880) 5 A O 273., a tees 

(5) (1878)3 A O 611.) Taim 
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ment as -a tenant of it,-admitting-his land- 
lord's title to it, these circumstances are 
themselves admissible as evidence of title, 
They are real transactions between man and 
man; not intelligible except on the footing of 
title or at least an honest belief in title. 
The payment of rent under sucha lease is 
a further and addititional fact also ad- 
missible as evidence onthesame principle : 
pages 652-653 (Appeal Cases). But the 
matter in controversy before us is whether 
plaintiffs had made out such a  possessory 
title to the fishing in that part of the fish- 
ery which lies upstream of the Deokhali- 
Sahebdi limit asto. entitle them to sue the 
defendants for trespass to that part of the 
Jalkar. (His Lordship proceeded to con- 
sider the evidence of leases and held them 
to,be insufficient and proceeded:—) It is next 
argued for. the plaintiffs thatthe defendants 
are, precluded from contending. that the up- 
stream limit of their Jalkar was not on the 
nothern bank, the peepul tree standing at 


the Bari of Keamuddi Chakladar of Jana- 


jat,- and the game having been diluviated 
the. Khal of Debinagore in ‘the same line 
with the above, on the southern bank of the 
river, the peepul tree.on the south of the 
Bari of Sada. Nanda Guha of Deokhali 
by reason of the award of Mr, Sarada 
Charan Mitra C. 267 which was given inSuits 
Nos: 37 of 1909 and 61 -0f 1909 and No. 8 of 
1999 which were inter partes on the principle 
of res judicata,. The award was made. part 
of the decrees in those suits. Ib becomes ne- 
cessary therefore to examine: the decision 
and. the pleadings in .those.cases and the 
circumstances which led to the reference to 
arbitration which resulted in the award, A 
proceeding under s, 145, Criminal Procedure 
Code, was started on 15th July 1905 in res- 
pect of the portion of the Jalkar which lay- 
within the boundaries ABCD as shown in 
the sketch map attached*to the plaint: see 
Vol. E, Map 1. The boundaries of A B O D. 
are north... The line drawn'from Bari of 
Arjan Khan-Munshi of. Nandalapur and 
Char Amirabad on the.west. bank of the 
river towards the east up tothe main 
current, south, the line drawn from the 
Bari of Habibulla Ukil on the western 
bank of the river towards the east up to main 
current inthe same line. East main current§ 
West, from the Bari.of Arjan Khan Munshi 
of Char Amirabad Nandalpur up to the 
Bari Habibulla, 


these proceedings. The Magistrate was unable 


40 find out which of the parties were in actual. 
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See plaint, of Raja in Suit’ 
No. 8(0 181). The plaintiffs and the de- 
fendants and their 77aradars were parties to. 
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possession and attached the portion of the 
Jalkar within these boundaries till a com- 
Court decided between the 
rights of the parties. The Raja defendants 
instituted Suit No, 8 of 20th February 1908 
in the Court of Subordinate Judge of Farid- 
put alleging the downstream limit of their 
Jalkar to be Koshabhanga and Satar line, 
see plaint (C-174 181) whereas the plaintiffs - 
brought Suit No. 37 alleging their upstream 
limit the Janajat (which after diluviation 
had become the site of Debilnagar Khal ) and 
Deokhali line; see (C. 279-290) and Chandra 
Benode Pal and others instituted Suit 
No. 51. The issues in Title Suit No. 8 of 
1909 in which the Raja defendants were 
plaintiffs were nine in number. Issue No, 8 
ran as follows: 

"Whether the disputed Jalkar is within , the limits 
of plaintiffs (Rajas) Mahal Char Mukundia. If not, 
can the plaintiffs get any relief ?" 

All the matters in dispute were referred’ 
with the consent of all parties tothe arbitra- 
tion of Mr, Sarada Charan Mitra a former 
Judge of the High Court after ‘he. had re- 
signed office and he gave an award’ declar- 
ing that the 

“Jalkar in.dispute in the three cases was part 
and parcel of the zemindart known as Bikrampur. 
belonging to all the landlord parties as ¢ldimed in 
Suit No 37 of 1999 (present plaintiff's suit) and not, 
a part ofthe zamindary Char Mukundia as claimed b 
the plaintiffsin Suit No. 8 of 1909. No. abjection was 
taken intime by the Raja’ defendants to this award 
and the award was confirmed and decrees followed on. 
thisaward see B K Cp. 259. The Kaja defendants. 
preferred appeals tothe Court of the District Judge 
of Faridpur and the learned District Judge (the late’ 
Mr. Garlik) in dismissing the appeal used rather hard 
expressions and sajd.that the appeal was “an immoral 
appeal and that the making of the appeal was a 
dishonest breach ofa binding agreement.” 

The result was that the decrees ‘on the 
award became final. It is contended. for the- 
plaintiff that these decrees operate as- res 
judicata and bar the defence that the down-- 
stream limit of the Mukundia Jalkar was 
the Koshabhanga Satar line or as has been. 
put by the plaintiffs’ learned Advocate they 
discredit the Koshabhanga line. The por-: 
tion of the fishery, the subject-matter of the. 
suits is not included in the portion now in 
dispute. The rule of res judicata as embodi- 
ed.in s. 11, Civil Procedure Code, 1908, does. 
not depend upon the identity of the sub-. 
ject-matter but it depends on the identity of 
the issues. The difficulty in arriving ata 
conclusion on this part of the case is that’ 
the learned arbitrator has not recorded bis 
finding on the isue as to what was the down-. 
stream limit of the defendant's Jalkar. If 
hehad -done so, the .matter ° undoubtedly 


\ 
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would have been res-jusicata. It is con- 
tended for the plaintiffs that no decision 
would have been given for the plaint- 
iffs unless the learned. Judge was 
of opinion that the Koshabhanga line was 
not the downstream limit of the, defen- 
dant’s Jalkar or which comes to the same 
thing, the upstream limit of the plaintiff's 
Jalkar. In order to consider whether a pre- 
vious decision: is res judicata or not the sub- 
stantial effect of what has been decided in 
the case has to be: considered. It seems 
to methat the decrees are conclusive tothis 
extent thatthe downstream limit of the de- 
fendant’s Jalkar must be above the line 
where the line DC inthe sketch map cuts 
the river, but-it is not res judicata on the 
question that any portion above that lineis 
the upstream limit of the ‘plaintiff's Jalkar 
_ (After discussing the evidence His Lordship 
held that the plaintiff had failed to prove 
adverse possession beyond Deokhali-Sehebdi 


line and proceeded to consider the map of 


commissioner: ) It is argued for 
defendants Nos. 6 to 9 that the location 
of Sabdy Char by the Commissioner iS 
obviously incorrect on the face of Rennel’s 
map G-13 for it comes between Bowbapur 
and Nasseypur but it is shown by the 
Commissioner on the north of Nasipur. 

Not a single question wes-put to . the 
Commissioner in cross-examination in this 
behalf and. it is easy to propound riddles 
before the Court of Appeal. Rennel’s map 
indicated correctly the course of rivers but 
it cannot be regarded as giving correctly 
the direction of villages for the method 
adopted for ascertaining village was by 
gun and sound, an extremely unscientific 
method, which makes reliance upon. it 
difficult for the purpose of ascertaining 
true direction of villages. 
that the river in 1819 at the time of 
delivery of possession by Kashi Nath was 
flowing north to south and Sahebdi Char 
was. to the east of Deokhali and in a line 
with Deokhal, 
as. appears from the statement .of the 
plaintiffs in the suit which led to the ruba- 
kari ‘of 1843, and then it is said that we 
know the positions of the three villages 
there can be no escape from the position 
that Sabdy Chur must be ‘to the east of 
Deokhali. and not- towards its north-east. 


For what was once in the: east of a parti- 


cular village must always remain.towards 
the east, however the course of the river 
may change. But we are not troubled with 
this consideration seeing that between 1819 
and 1840, when the suit . was. filed 
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plaintiff's predecessor; the river was flowing 
east to wesi and we have the relative 
positions of Deokhali and Sahebdi with 
the changed course of the river, one to the 
south of the other. We have got the 
relative position of the villages with refer- 
ence to the chenged course of the river from 
‘he statements made by the Mukundia 
zamindars at a time much nearer their. 
ken, and it trenspires from their statement 
that Sahebdi Char was on the northern bank 
of the river in 1843, while Deokhali was 
on the southern bank. Thereis no substance 
in the argument that Sahebdi was on the 
eastern: bank’ at the time of the delivery 
of possession by Keshi Nath in 1819=. 
1226 B. S. Whatever the relative position 
wes in 1819 we have got this: that in 1843 
when the river was flowing east to west 
Sahebdi Char wes on the northof Deokhali 
and that is.the present position as shown 
in the Commissioner's map. If, therefore, 
we join point No. 160 ofthe Commissioner’s 
map which is the site of asawtha tree to 
a point slightly tothe north ofthe northern- 
most Sabdy Char shown in burnt-sienna 
eolour: in the Commissioner’s map and 
produce . it towards- the river we ‘find the 
line cuts a point between stations7 and 8 on 
the southern bank and station No, 28 on. 
the nothern bank of the present: flowing 
river Padma and we think that the, upstream, 
limit of the plaintiff's. jalkar-is the.line 
which joins a point between ss. 7 and 8 to 
g:etion No. 28 on the opposite bank of.the 
river. Plaintiffs will be entitled to get a 
decree for recovery of joint possession 
provided their right has not heen lost by 
adverse possession of the defendants for. 
more than the statutory period of 12 years, 
or by ouster by the defendants for more 
than the statutory period, | 


We, therefore, proceed to discuss the ques 


‘tion of ovster or adverse possession: In 


considering this question of adverse pos- 
session it is importance to bear in mind the 
distinction between the elements necessary 
to constitute adverse possession when 
Mukundia zamindari had not passed into 
ihe hands of defendants Nos. 1 to 4 who 
are co-sheiers in the Bikrampore Jalkar 
and the period after 1882 when it passed 
into’ their hands. It is conceded on behalf: 
of the appellants that if there “had been, 
good evidence of adverse possession of the 
jalkur up to the Koshabhanga Satar ‘line 


. between 1867 and 1882 plaintiffs’ title must 


be held to be: extinguished. On 26th 
April, 1867, Mr. Wise accepted a kabuliyat. 


188 
from one Kali Kumar De where the asser- 
tion was made that the eit scars ae 
was Keshabhanga to Satar line: see Wx., 
B, page 202. On 20th November 1872 Mr. 
Wise giants a patni patta (Ex. 9) to Girish 
Chandre Guha in which the same down- 
stream limit of the Mukundia Jalkar 15 
asserted, B 226 and on: 1th January 1873: 
the corresponding patnt kabuliyatis éxecut- 
ed by Girish -Chandra Guha. But after the 
axecution of this patta and kabultyat we 
have got no evidence of possession of the 
jalkar within the aur kk Satar ane 
for- nearly eight years when an ex parte 
decree ie rent kand by Girish Chandra 
on 24th November 1882 for some portion of the 
fishery nesr the mouth of the Sater river 
This decree which wes obtained by Guha 
isvertainly evidence of Guha’s possession, 
but its probative value small. ‘The weight to 
be attached to it must be very small seeing 
that it is notshown that the decree was ex- 


ecuted and rent realized: see Neil v. Duke 
of Devonshire (6). p : 

“It is en important circumstance that 
there is no assertion by the Mukundia 
Zamindar of his right to the jalkar up to 
the Koshabhanga Sater line after the 
decree of 1816 and 1848 which defeated 
his claim up-to that limit up to the year 
1867 when -for the first time Mr. Wise 
accepted the kabuliyat from ‘Kali. Kumar 
De alleging the wpsiream . limit to be 
Koshebhanga and Satar. line. . In order 
to. establish - litle by -adverse possession 
more convincing evidence. beyond solitary 
ex parte decree for rent should have been 
forthcoming. Girish. Chandra mortgaged 
his two-thirds share in the patnt to the 
Raja ‘brothers and two-third share of the 
paini in. the Mukundia jalkar wes pur- 
chased by the Raja end his. brothers. on 
90th March, 1882 [see Ex. G-B-245] and 


ye0n's report of delivery at ‘possession is 
daed Lith July, 1882. This evidence is in’ 


ur opinion not sufficient to. establish 
ik adverse possession of the stretch of 
water extending up to |Koshabhanga-Satar 
line. It is not likely that the plaintiffs, 
predecessors-in-title. would allow possession 
to be wrested from them peyond the Deokhali 
and Sedaikhali limit when they were able. 
to -keep Prithipati Rem, Krishna Roy the 
edrlier Mukundia Zamindar out of pos- 
session even after the decree of 1816. 
The Guhas have not produced a single 
kabyliyat or patta from fishermen showing 
their possession of the jalkar up to the 
Koshabhanga-Satar jine between - 1872 to 
(6) (1882) 8 A. O. 135; 31 W. R. 62 
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1880 a'though Purna Chandra Guha de- 
poses in (BK 478 A 20 to 30) that he saw 
registered kabulityats in his grandfether’s 
(ime; and on this evidence they cannot 
certainly found their title by adverse pos- 
session. ` ; l 

After 1882 when the Raja defendants 
Nos. 1 to 4 became the owners. or the 
Mukundia Jalkar. they were also co-sharers 
of. the Bikrampore Jalker possessing the 
portion of ths fishsry downstream-of the 
Mukundia Jalker. When granting leases 
to fishermen up to Koshabhanga limit they 
might be exercising the right ‘both as 
owners of Mukundia Jalkar and owners 
of the Bikrampore Jalker. The question 
to be determined with reference to this pait 
of the case is when did they give notice 
to the plaintiffs, -their co-sharers, in the 
Birkrampur Jalkar that-they were grant- 
ing the leases -up to Koshabhanga-Satar 
line in- their capacity as owners and 
patnidars of the Mukundia Jalkar and not 
as the ce-sharers of the Bikrampore Jalkar. 
The numerous pattas and kabuliyats (S 
series) which are -undoubtedly ~genuine 
documents were ‘executed in favour of or 
by fishermen for large sums of rent,:on— 
the assertion that the fishery up to Kosha - 
bhanga-Satar line belong to them in their 
right as Mukandia Zamindars; but it does 
not appear that: pleintiffs- had any notice 
of the assertion -of this hostile title -till 
within 12 years of suit. Mere participa- 
tion of the rent and profits of «a jalkar 
without more by the Raja co-sherers even 
for.a ‘long period of time is not sufficient 
to constitute ouster :.see Corer. v. Appuh- 
amy (7) end Hardit Singh v.Gurmukh Singh 
(8). (His Lordship procéedeéd to: consider the 
evidence.asto adverse possession: by the de- 
fendants and continued:—) It isto be served 
that these leases after the institution: of 
the suit of 1909 are of very- little use 
after they as they were given after the 
dispute had arisen. It -is -to be observed 
that. between 1903-18 both parties were 
trying to enlarge their respective rights 
in the jalkars and it cannot be said that 
the defendants were in uninterrupted and, - 
exclusive adverse possession of the portion 
of the fishery to which plaintiffs have 
established their title. 

Reference has heen mace to the case of 
Raja Sree Nathy. Dina Bandu Sen (1) and 
it is said that the defendants openly assert- 

(7) (1912) A. C. 280; 81 L. J. P. O 151, 

(8) 47 Ind. Cas 626; A. I R 1918P Cl: 64P R. 
1915; 58 P W. R. 191R; 24 M. L. T. 388; 290 LJ 
437; 20 Bom. L. R. 1064; 1919) M. W, N.1,9G W 
123; 1 U. P, L., R. (P. 0.) & ` Edan ig 
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ed in hat suit that their 
boundary was the Koshabhanga-Setar line. 

THe-present plaintiffs were no parties to 
the said suit and the portion - in dispute 
in that case was admitted above the portion 
of the fishery now in dispute. Great stress’ 
was laid by the learned Advocate.for -de- 
fendants Nos. 1 to4 onthe following. pas- 
sage in the judgment of their Lordships of 
the Judicial Committee of the Privy Council 


in the case of Sreenath v. Dinabandhu . (1). 
“and by means of such proceedings in 1797, 1616, 

1844 by means of similar proseedings in litigation’ 
with some of the present defendants and a long succes-’ 
sion of ijara pattas ‘and kabultyats which they ‘put: ° 
in evidence; they prove de--facto posses3ion, as under. 
their jalkar rights of the whole fishery in „both, ` 
streams - between: their upper and their lower 
` limits” 


But .as the present plaintiffs were no 
parties to the suit this finding is notstrictly 
evidence. against them.. The question of 
adverse possession. by the defendants. loses. 
much force es it appears, that there were. 
disputes prior to 1917 regarding the collec- 
tion of rent. from: the. disputed - portion of 
the jalkar between plaintiffs’ and defénd- 
anis’ lessees which led. to. proceedings under 
s. 144, Criminal Procedure Gode, and the 
malter was compromised, [see Ex. 15-6, 
Vol. 1, p. 1) and. the -ordet under: s, 144. 
was rescinded.. Tiideed it is very frankly 
admitted by the learned Advocate for de- 
fendants Nos. 6 to 9 that the decision of the 
case should depend onthe decision on the 
question of title and not on the assertions 
and counter-assertions regarding the up- 
stream limit ofthe plaintiffs and downstr eam 
limit of the defendant's _jalkar in the 
numerous leases and . kabuliyats. We are 
on the whole of opinion that -the real dis- 
pute with regard to the portion of the fishery 
now in dispute arose: with the action: of 
Sadar Ali Bepari, one of the fishermen 
lessees of the Raja defendants whose looting 
of. the fish from the disputed portion result- 
ed in the 145-proceedings which terminat- 
ed on 3lst October 1918 in favour of .the 
defendants. The reseni suit has been 
brought within -three years from ‘that’ date 
and is well within time. We are of opinion 
that plaintiff's title to the portion to which 
he has established their titlé’ has not been 


lost by advere possession of the defendants, 
(Note—The rest of the aa eer is not material for 
the purpose of this report.—|d.]-- 


SK ‘Ghose, J.—I agree. Si ah 
- = — Suut -deereed. 
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OUDH CHIEF COURT. 
Civil Revision Application No. 47 of NASA; i 
February 6, 1933.. 
 NANAVUTTY, J. l 
“BENI MADHO — DECRER-HOLDER— | 
APPLICANT | 
» versus ; 
BINDESRI SINGH— JUDGMENT-DEBTOR— | 
OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), 8. 115—Dis- 
missal of application for execution in default— 
_Decree-holder present and willing to pay process— 
“Declining to exercise jurisdiction lawfully vested— 
‘Revision—Interference, if proper—Oudh Civil Rules; 
‘Appendix 8, Form No. 8—Applicability in the ab- 
sence of negligence of decree-hoider. 

‘ Where the lower Court’ dismissed an application 


‘for execution for default although the decree-holder 


was. present and was willing to pay whatever process 
fee was required : 

Held, that in declining to proceed with the execus 
tion- proceedings the lower Court declined to ` exer, 
cise a-jurisdiction which was lawfully, vested : ‘in it 
and that, therefore, an application for revision against 
the order was compecvent. 

In the absence of proof of negligence on the part 
of “the decree-holder, the note’ to Form No. 3 , Appen- 
dix D, Oudh Civil Rules, dces not apply. | 


Application .for Revision from an order 
ofthe Munsif, Sadar mene dated 
the 29th. January 1932. .. : 

Mr. S. N. Roy, for the Applicant: : 

Mr. S. N. eee for the Opposite. 


- Party. 


“ Judgment. siha is an application 
for revision of: an .order: of the- learned: 
Munsif of Sultanpur dismissing the decree 
holder's application for execution. The facts 
out of which this application for- -Tevision: 
arises are-briefly as follows:— 

The decree-holder. Beni Mádho and- his 
brothers and nephew applied on the 7th 
January, 1932, for execution of a: decree 
dated the 16th January, 1920, in respect- of a 
sum of-Rs. 260-12 the balance of the decretal 
amount. This application was registered 
anda prohibitory order under O. XXI Te 54 
of the Code of Civil Procedure was. issued 
fixing: the 29th of January, 1932, “for return 
of: the service of that-order by ‘the process- ` 
server and the decree-holder was directed 
to file the necessary papers‘on ‘the date 
fixed; namely the 29th of January,’ 1932, 
On the 15th January, 1932,- the - procegs+ 
server went to village Kaithapur to -attach 
the immovable property of the judgment- 
debtor. Hedid-not find the decree-hol der 
and-so he affixed the copy of the order of 
attachment ~on-@ conspicuous part -of 

‘of the “Judgment-debtor 
affixed -another ` “copy .of -the 


the ‘house 
and also 


attachment on the * ‘conspicuous: pari of 
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the court house on the 20th January, 
1932. He, however, wasunable to proclaim 
the order of attachment by beatof drum as 


he had not found the decree-holder and he 
had not been given the process-fee. The 


learned Munsif of Sultanpur on the 29th of: 


January, 1932, after perusing the report of 
the process-server dismissed the application 
for execution for default in spite of the fact 


that the decree-holder Beni Madho was pre- 


sent and was willing to pay whatever. pro- 
cess-fee was required of him to have the 
order of attachment proclaimed by beat of 
drum. The decree-holder has, 


by the learned Counsel fcr the’ opposite- 
party judgment-debtor that no revision lies 
because no question of jurisdiction has been 
taken in this application for revision.. It: 


seems to methat there is no force'in this , | 


preliminary objection,. because the learned, 
Munsif in declining to proceed. with the 
execution proceedings’ - has < declined to 
-exercise,a jurisdiction which was lawfully: 
vested’ in him. The reason why the.learned 
Munsif thought that he could . not. allow 
the decree-holder to pay; in. the process-fee 
on 29th Janvary, 1932, was the fact that 
there is a note appended to Form No: 3° of 
Appendix D, at .page 97 of the Oudh 
Civil Rules. . This note merely says that: — 

“decree-holders should not be allowed to pay the 
process-fee necessary for the ‘issue. of two or more 
consecutive warrants in a case with one application: and 
no second warrant should isque in mher a bpene of a 
second application.” 

Inthe present case there was, so. far as I 
can understand, no negligence proved on 
the part’ of the ` decree-holder.. The -decree- 
holder was not toldon what date the pro- 
cess-server was to go to village Kaithapur 
to have the order of attachment, proclaimed 
in the village., The process-server also 
writes in his report that he could not find 
the decree-holder for the simple reason that 
the decree-holder lives 8 miles from the 
place wherethe judgment- debtor resides. In 
these circumstances I donot think that the 
noteto Form No. 3 has any. application 
whatsoever to the application made by the 
decrée-holder for execution of his decree. 
Moreover I note that in the warrant of 
attachment under .O. XXI, r. 54, Criminal 
Procedure .Code, there i isa ‘note ‘put at the 
top of.the warrant that the process-fee for 
proclaiming this attachment by, beat of 
drum should be realised from the. decree- 
holder on the spot. -Now this is a direction 
which it was impossible for the process~ 


In re NARAYANASWAMY PADAYAOHi, . 


therefore,’ 
filed this present application for revision . 
under s.115 of the Code of Civil Procedure.. 

A. preliminary objection has been - taken: 


14316. 


server to carry out when the decree-holder 
was not living in the same village. It was 
the duty of the court executing the decree 
to have called upon the decree-holder on 
the 7th January, 1932, -to pay the process- 
fee necessary for the proclamation of the 
order of attachment. _Thatwas not done in 
the present case and I think it fair in .the 
interests of justice to allowthis application 
for revision, |. 

. I accordingly setaside the order of the- 
lower Court and remand this case for trial 
in accordance with law. In the circum- 
stances of this case I make no order as to 


“costs. 


“NA. 


i r 


'- Order-set aside: Case remanded. 





MADRAS HIGH COURT.. 
Criminal Revision Cases Nos. 590 and 600 
: of 1932 . 
: and 
: (Criminal Revision Petitions Nos. 946 
and’ 556 of 1932). 
November 3, 1932. 
“BURN, J. 
I n re NARAYANAS. W. AMY PADAYACHI. 
- AND ANOTHER-+ACCUSED--PETITIONERS. . 
Criminal Procedure: Céde- (Act V of 1898), 2.; 188, 
proviso [—Dishonest retention of property in French 
territory-—Trial in British 1 ndia without certificate— 
Bar—Illegality of conviction.’ ` ’ 
‘ A conviction ofa British Indian subject . for dis: 
honest retention.of:property in French _ territory, in 
the, absence of a certificate of.the Political Agent of 
the French territory, is illegal, as a trial without 


. such certificate is barred by s. 188, ee J; Orimi- 
‘nal Procedure Code. - 


Petitions under .ss. 435, 439. and 561-A of 
the Code of Criminal - Procedure, 1898, 
praying the: High | Court to revise the 
judgments of the Court of.the Sub-Division al 
Magistrate: of Mayavaram, “in ` Criminal 
‘Appeals Nos..38 and 37 -of 1932). preferred 

- gainst’ the judgment of the Court of the 
Sub-Magistrate~ of Aya, in C. C. 
No. 132 of 1932. 


Messrs. R. er T r -and 
V. Rathinam, for the ‘Petitioners. 

The Pubic Prosecutor, for the. Crown, 

Order:—The objection that the trial was 
barred under the first proviso to's, -188, 
Criminal Procedure Code, for‘ want of the 
certificate of the Political Agent for 
Karaikal appears to me to be sound. As 
against the Ist acctised ‘(petitioner in “Cr. 
R. C. No. 600 of 1932) there was evidence 
that he was seennear the place from which 
the buffalo wasstolen (in British territory). 
If the learned Sub-Magistrate had held that 
his possession in French territory afforded 


} 


_ 
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a ground for presuming that he had com- 
mitted the theft in British territory,s. 183 
proviso 1 would have had no applicavion. 
But thelearned Sub-Magistrate convicsed 
both the accused merely for dishonest 
retention and the only evidence of retention 


was of retention in French territory. This is, 
I think precisely one of the cases which’ 


proviso 1 to s. 188, Criminal Procedure Code - 


was intended to meet. 

The trial was, therefore, without jurisdic- 
tion. I set aside the conviction and. sen- 
tences and direct that the bail bonds executed 
by the petitioners be cancelled. j 
N. K-A, | 


Conviction set aside. ~ 


_ ALLAHABAD HIGHCOURT. | | 
Civil Revision Application No. 545 of 1930. - 
August 3, 1931. i 
SULAIMAN, Acid. C. J. AND SEN, J. $ 
MOHAMMAD AIJAZ ALI KHAN AND 

ANOTHER — DEFENDANTS—APPLICANTS 

` versus | ihi 

BASANT RAI AND oTHERS—OPPOSITE 

. - PARTY. ‘` 

Civil Procedure Code (Act V of 19081, s. 115, Sch. 
II, para, ..3—Arbitrator—Whole case referred to 
arbitration—Court, if should | frame issues noting 
points in dispute—Powers of arbitraior—Plea of 
jurisdiction involving questions of fact’ and law— 
Power to refer—Order disallowing objections to 
award—Revision —Maintainability. 
' Where a whole case is referrei to an arbitrator 
who is called upon to decide ali points in dispute 
between: the parties it is not necessary for the court 
to frame issues noting the points in dispute between 


the parties and refer them specifically to thearbi- 
trator. | ; 

Where a plea as to jurisdiction depends on ques- 
tions of fact as-well as of law, anarbitrator has full. 
power to decide the question, and a court) will not- 
be acting illegally ia referring such a question, to 
an arbitrator. Ghulam Khan v. Mohammad Hassan 
(1), referred. to. i 

A revision is compztent from an order disallowing 
objections to an award where the applicant wishes 
to TA the validity of the order, of reference- 
itself. 


Civil Application Revision against a'decree` 
T a Sub-Judge, Agra, dated the 30tH June 
Messrs. K, N. Katju and M. A. Aziz, for 

the Applicants. , ; 
Mr. N. P. Asthana, for the -Opposite 

Party. 32 bd SA 


Sulaiman, Ag. C. J.—This is a revision 
from an order disallowing objections to an 
award. A preliminary objection is . taken 
that no revision hes. Inasmuch as the 
applicant wished to challenge the validity 
of the order of. reference itself, we cannot 
hold that no revision can at all be enter- 
tained. Ort the merits there is no force 
in the revision at all. It wasnot absolutely 
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necessary for the court below to frame 
issues noting the pointsin dispute between 
the parties and refer them specifically to 
the arbitrator. The points of conflict were 
apparent from the pleadings and the order 
of the court below shows that the whole 
case was referred to the arbitrator and he 
was called upon to decide all questions 
that were in dispute between the parties, 
and, therefore, there was no irregularity in 


` this respect, 


© The next objection is that the arbitrator 
had refused to.act.and the court, there- 
fore, was not authorized to refer the matter 
back to him. It is. even suggested that 
the court forced him to arbitrate. This 
is quite wrong. As a matter of fact, the 
arbitrator had never actually refused to 
arbitrate. ‘What happened was that time 
had been extended but the arbitrator found 
that he was too busy inFebruary and could 
not take up the matter,,and that he would 
be out of the station in March, 1928, and 
would not be able toarbitrate. He accord- 
ingly reported this to the court and returned 
the papers. He never expressly said that 
he declined to arbitrate. The Court no 
doubt, first fixed 5th March, 1928,. for the 
parties to nominate a fresh arbitrator, but 
the procedure laid down in r. 5, Sch. II as 
to notice was not followed. On that. date 
the plaintiff intimated that the arbitrator, 
was willing to arbitrate if further time 
were allowed.. The. court then inquired 
from him and heexpressed his willingness 
to arbitrate in the-month of April. -The 
papers were then accordingly sent back to 
him and he- delivered his award. We 
think that there :had- been no refusal. on 
his part and the court had jurisdiction to 
send the papers back lohim and to extend 
thetime.. The lower Court has itself found 
that there was ino, refusal and we must 
accept thaf finding. | a 
‘The next point urged is that the court 
below had no power to refer the question 
of jurisdiction to the arbitrator. A plea 
had been.taken that no part of the cause 
of action had arisen at Agra, but that plea 
was dependent on questions of fact as well 
as of law. Thearbitrator had full power to 
decide such a question of, jurisdiction, 
and we do not think that the court below 
acted illegally-in referring this matter to 
him: Ghulam Khan v. Mohammad Hassan 
(1). There is accordingly no force in this 
revision, and we dismiss it with costs. 
NGA, Application ‘dismissed, 
(1) 290167; 295A 51;8Sar. 151; 4 Bom, LR. 
Pb). MULJ77; 6 GW’ WN ‘226;25P R 1902 
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NAGPUR JUDICIAL COMMISSIONER'S. 
LoT G6. WS TU COURT: ` - 
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- 3. 2@fyil Revision-No..573-of 1931.- 
ep ie g October 26, 1932. - S 
K ‘Macnarr, J. C. - 
KANHAIYA-LAL. AND ANOTHER— 
” . -DEFENDANTS— APPLICANTS ° v7)? 
Kas Sa epee. 8 BE Ge I 


LAKSHMICHAND-OSWAL ap ANOTHER — 


Y 44 ' 


. | I Pharnripys—NoOn-APPLICANTS’ 7 0 
_. Contract -Adt. (1 X-tof-1872)-32--?74—Agreement for 
sale—Payment of largz portion of price=Stipulation 
for f orfeiture—Penalty Earnest ‘money - and price, 
difference between. - . ice at ee ee 
" ‘The ' plaintiff agreed to purchase ‘a decree from the 
defendants -for lis. 720/and. paid-Rs. -- 530. The whole 
of this Rs, 530 was stated to_beyearnest: money and 
the plainifis agreed thatit should be forfeited -if 
the contract’ was not carried” out.” The” plaintifis 
broke’the contract and- brought a--suit'to ’’ recover 
the money paid:-. © 5o Sowia Co osoo oo | 
Held, that the sum of; Rs, | 530. was . not really 
earnest .money;.the. stipulation to - forfeit it was in 
the nature ófa penalty. aid “the _défendants were 
entitled-only to- reasonable com pensation.’ Chiranjit 
Singh velar Swarùúp: (1), distinguished.-* © °°. i 
:. Where alarge propertion of the price is paid-in 
advance it is necessary to consider whether or not 
the’ payinent, although’ termed earnest money, is in 
reality’, earnest ‘money. oe ee an 
3 Ajpplication: for- revi 4 dec 
the ‘Small Cause Court Judge, Sedni; dated 
the 14th. -November, 1931, in S: © G. S 16 
No. 509 of oale ka Ae ee eek 
© Mr. D. N.-Chaudhri, for the Applicants.. - 
Mr. A.V. Waealwar, -for the Non-Appli- 
GANG: = ani E, : KK 
°> Order; — The- pla ag o pur- 
chase for the sum of Rs. 720-a money decree 
which: the ‘defendaiuts oblained against-one 
Chhakori.. They'mäde-a payment of Rs 280 
in cash and gavé-a Nawala, for Rs. 200; 
The défendents passed a receipt-for- Rs. 930. 
The! whole ofilhis Rs; 530 was stated to be, 


la = 


earnest money. ‘and - the: plaintiffs agreed 


that -it -should- be ‘forfeited : if the ‘contract 
was nob-carried: out. -It-has- been held that 
the plaintiffs: did not carry: out their con- 
“tract. They brought a suit-in the Small 
Cause ‘Court: for return of -Rs. 280 paid -1n. 

cash- along-with-Rs, 100 paid ‘subsequently: 

the money due ‘under the -hawala had not 

been paid. -The-defendants claimed that the 

entire sum- was paid as-earnest money anc 

was forfeited when the contract was broken: 

The learned- Small Cause Court Judge has 

held that-as. Rs: 380 wasa. large proportion 

of the totalsum to be-paid, the defendants 

were entitled only-to reasonable compensa- 

tion under s.-74:of the--Contract:-Act... He 

allowed “reasonable. compensation and gave 

the plaintiffs-a decree forthe balance, — 

It is-urged-in-revision that the wholesum 


of Rs, 280 paid-as earnest: money has been---898. 


I 
r 


intiffs. agreed: -to pur- 
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sion of. the-decree of | 
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forfeited in argument it was admitted that 
the plaintiffs are entitled to return ‘of 
Rs. 100 paid subsequently. Revision would: 
be proper if the Judge had omitted: to. 
notice that their Lordships of the Privy 
Council had decided a question which fre- 
quently arises in money suils. In -Charan- 
jit Singh'v. Hav Swarup (1) their Lordships. 
of the Privy Council state :— ak 
Earnest money is part of the purchase price when. 


LAKSHMICHAND, | 


the transaction goes forward; it is forfeited when | 


the transaction falls- through, by reason of the fault 
or failure of the vendee.” ; | my 
This remark, however, must be considéred. 
with reference to the facts of the case which 


‘their Lordships were’ considering. -Ih that 


case the sum “paid as earnest motley was 
less than 5 per cent. of the total sum to be 
paid. ‘Their Lordships were not considering 
case in which a large proportion of the 
total sum due was paid, In such a. case it 
is necessary to consider whether or -net the 
payment,’ although termed earnest “money, 
is in reality earnest money. ` 7 | 


The facts’ considered in Iri re. Dagenham 
(Thames) Dock Co., Ex parte Hulse (2) ap- 
pear similar to the*facts Iam considering, 
A company agreed to purchase a piece of 
land for: £4,000 of which £2,000 wes to. 
be paid at once and the remaining £2,000: 
ena future day named in the agreement,- 
with a provision that if the whole of the’ 
£2,000 with interest was not paid by that 
day, the vendors might re-possess the. land: 
as-of their former estate without any obliga-° 
tion to repay any part of the purchase. 
money. It was, held-that this stipulation’ 
was in the nature of a penalty. . In the cese 
I am ‘considering .it-was understood<that: 
Rs. 530 out of Rs. 720 had, been paid. ‘THe. 
agreement was that if the balance was not, 
paid, the pleintifis would have no title to 
the decree which was the subject of the’ 
proposed contract : and would’ have. no 
right -to reclaim any part of the.purchase 
money.’ In Sedgwick on , Damages, . 9th, 
Edition, Vol. I; s, 414, itisstatéd:—" ~ 

“Where the, instrument refers to.a sum, deposited 
as security for.performance; or paid in: advance to be 
forfeited on default, the forfeiture, if reesonablé in 
amount, will be’enforced as liquidated damages,” __ 
In my opinion, the forfeiture of Rs. 530 was 
not a reasonable, amount, 
rule laid down in Ghiranjit Singh vs Har 
Swarup (1)-is, therefore; not applicable to 
this case. - pe aca an 


. = poate 


- (ee ieee 

(1) 94 Ind. Cag. 782; A IR -1926- PC 1; 232-L-W 
172;.30 W N 168: (1926M W.N 145; 24A.L-J 
248; 50 M LJ 629 (P 0). E et 
~ (2) (1873) 8 Ch 1022; 43 LJ. Ch, 261; 21: WUR 
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The stipulation that the sum of Rs. 530 
should be forfeited on default is of the 
nature ofa penalty, The description of 
this sum as earnest money appears to he 
merely an amplification ofthe stipula- 
tion The defendants then were entitled 
to reasonable compensation and such com- 
pensation has been allowed. There is no 
reason for interference and the application 


is dismissed. i l 
A. Application dismissed. - 





CALCUTTA HIGH COURT. 
CivilAppeal No. 274 of 1930. 
l April 5, 1932. 
MUKERJI AND Guua, JJ. 
H. V. LOW & Co., Ltp.— DrrenDANTs— 
APPELLANTS 
VEVEUS 
PULINBIHARILAL SINGHA AND OTHERS 
—PLAINTIFFS— RESPONDENTS. 

Charge—Floating charge—Features of such charge— 
Charge created over sub-soil  rights—Whether 
amounts to floating charge—Uncertainty as to amount 
or object charged—Whether encugh to constitute 
floating charge—Morigage—Movables which might be 
subsequently brought on premises—Whether can be 
mortgaged—Transfer of Property Act (IV of 1832), 
ss. 60, 67, 60—Mortgages, splitting of, by consent— 
Rights əf third parties—Whether affected— Persons 
entitled to part of right of -redemptton—Redemption 
of whole—Hquities—Transfer of Property Act, if ex- 
haustive. 

Dabentures of companies, though they afford the 
most ordinary examples of floating security, are not 
the only instances of it; a ` floating security may 
be a security created by an individual and 
by means other, than the issue of debentures. 
For a floating charge, it is not necessary that the 
entire book-debts or the entire assets of- the business 
should be charged, but itis nevertheless apparent 
that the governing idea _is to allow a going concern 
to carry on its business inthe ordinary course, the 
effect of which would be to.make the assets 
to constant fluctuation, and-the element- of fluctua- 
tion due to ordinary wear and tear is widely differ- 
ent from what would be consequent on the power 
of disposal inthe ordinary course of business, which 
marks the outstanding feature of property subject 
toa floating charge ([p. 196,col 1.] 

(English case law discussed ] 

A charge created over sub-soil rights, kuthi, pits, 
machinery etc., does not constitute a floating charge. 
[p. 196, col. ‘2.] j 

Elements of uncertainty asto what theamount of 
the charge or what the oject charged would be, can 


hardly suffice to satisfy the requirements of a float- ' 


ingcharge. [ibid | a a o. 
-Lo India hypothecation of movables existing on the 
premises at the time, as of movables that” might 


have been subsequently acquired and brought there is - 
v. Mozhar Hussain (0), -and . 


valid. Misri Lal 
other cases, referred to. [p 197, col. ?.] 


In the case of a mortgage the debt and the lien ; 


can always be split up by consent and where, on 
such splitting up, a mortgagor has been sued for 
recovery ofnothing more than} a. proportionate share 
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of the mortgage debt, the mortgagee is not to have 
relief. Provideu the burden of the mortgagor does not 
increase. Lakshuman Giriraya Naik v. Madhab 
Krishna (39), Mahadaji Hari v. Ganpatshet (40), 
Venkatachella Chetty v. Srinivasa Varada Chariar 
(41), Sheo Tahal Ojha v. Sheodan Rai (42) and 
Hari Kissen v. Veliat Hossain (43), referred io. [p. 
200, col 2.] 

The rights of persons who have acquired an in- 
terest in the mortgaged estate, since the making of 
the mortgage, of which the mortgagee-has notice, 
cannot be defeated orimpaired by any subsequent 
arrangement to which they are not parties ; in other 
words,if a mortgagee with notice other than the equity 
of redemption ina part ofthe mortgaged property 
has been conveyed, releases any part of: the mort- 
gaged estate, he must-abate-a proportionate part of 
the mortgage debt against such-purchaser, Venkata- 
chella Chetty v. Srinivasa Varada Chariar (4l), 
Ilari Kissen v. Veliat Hossain (43), Imam Ali v. 
Baij Nath (4%), Hakim Lal v. Ram Lal (49), Surji- 
ram Marwari v. Barhamdeo Persad (58) and Surjiram 
Marwari v. Barhamdeo Pershad {517), referred to. |p. 
232, col. 2] - . . d 

A person entitled toredeem only a part of the 
mortgage is ordinarily entitled to redeem the whole 
only subject tothe equities of the persons interest- 
ed. Rathna Mudali v. Perumal Reddy (60), follow- 


‘ed, Huthasanan -Nambudri v. Parmaeswaram 
Nambudri, (36), :Baikantha Nuth Dey v. -Mohesh 
Chandra Dey (61) and Protap Chandra v. Peary 


Mohan (62), dissented from. [p. 203, col. 1] 

The Transfer of Property Act does not contain the 
‘whole law on the subject of transfer of property and 
does not profess to codify the whole law asto 
mortgages. Satyabadi Behara v. Harbati (37) and 
Shafikul-lluq Chowdhuri v. Krishna Gobinda (38), 
referred to. |p. 200, col. 1.], 

Appeal against original decree of the Subs 


‘Judge, Asansol, dated the 5th August 1930. 
Messrs. Sudhir Ray, Jitendranath Ray, 
Debendranath Bhattacharya and P. C. Basu, 
for the Appellants. ty ; 
Messrs. N. N.- Sircar, Rupendrakumar 
Mitra, Susilchandra Sen, Santumay Majuma 
a and Shibsaran Sarkar, for the Respon- 
ents. 


Judgment.—This is an appeal from a 
preliminary decree for sale. The appellants 
are Messrs. B. V. Low & Co, Ltd., who. were 
defendants No. 3 (ka) in the suit. -The 
following are the facts of the case. The 
plaintiffs are the landlords. Mauza Chalbal- 
pur belongs to them in zamindari right, 
‘The surface of the said mauza had . been 
settled long ago with the. proprietors of 
Searsole estate. in mukarrar rights. On 
the assumption thatthe subsoil was in the 
khas possession of the plaintiffs, one Kali-: 
kumar Misra, on 17th October 1918, executed. 
a kabuliyat, which was duly registered, in. 
their favour, taking what 1s commonly. known. 
as a Goal mining lease of the said mauza for 
a term of 499 years. It was stipulated that. 
royalty at certain rates would have to be 
paid monthly for the coal taken and, in: 
default of such payment, interest at the. ratę : 


f 
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“011 per cent. per Month would be charged; 
it was agreed thata minimum royalty ot 
| Rs.600 would have to be paid for the first 
:: year, of Rs.3,000in the second and in the 
‘third year; and of Rs. 4,800 for the fourth 
‘year and yearly thereafter,’ and that, in 


„Case of default, , interest at the rate afo-c’ - 


‘said would also have to be paid; and ihere 
.were other, terms and conditions, The 
kabuliyat also contained the following 
stipulation: . . 

“Farther, the right I have goton the basis of this 
_ . Settlement, the machineries of the said kuthi the 
` -engine and the boilers, etc, .will all along remain 
. under firs§-charge for the said royalty and minimum 
, royalty.” 

Disputes arose between Misra and the 

‘proprietors of the Searsole estate. and 
‘litigation followed, but into- the details 
‘theréof we need not enter, On 14th July 
1919 adeed of angsanama (partition, or 
specification of shares) was executed and 
“duly registered between Misra on the one 
hand and Kumar Pramathanath Malia 
.Bahadur ofSearsole on the. other, the two 
‘parties entering into a partnership „for 
carrying on the coal business of the said 
mauza and, amongst other terms and condi- 
‘Lions,-1t was provided that Misra shall have a 
-BİX annas share and Malia, shall have-a ten 
‘annas share in’'the'‘underground coal of 
„Mauza Chalbalpur and the business relating 
thereto. It was further provided in this 
deedthat it would remain in force for 499 
years and its terms would be binding upon 
4 - > - Tan a” 7 £ 
the parties and their respective heirs and 
Successors-1p-interest. .On 16th January 
1919, Malia wrote to the plaintiffs thus: 7 
, “After having taken settlement from you of the 
Bubsoil right of- Mauza Chalbalpur, the’ late 
Kalikumar Misra made me a partner (co-sharer) to the 
extent of 10 annas of the. said property, and lam, in 
Separate possession cf the same after partition . .. Now. 
his widow—Sreemati Basanti Debi—has written a 
letter to you for registering my name in reepect of the 
said 10 annas share Therefore, you shall , register 
my name In respect cf the O anhas share. ‘I shall 
continue to pay separately the minimum royalty and the 


royalty payable in respect of the said 10 annas share 
to you from the date of settlement.” i 


A similar letter, as appears from the 
words of the letter just set out, had been 
written two.days before by Misra’s widow, 


Sreemati Basanti Debi, to the plaintiffs for. 


mutation of her name in respect of six annas 
share inthe property. The mutation asked 


for in both the letters was effected and in the. 
plaintiffs’ books two ‘separate accounts were. 
opened and royalties and other dues were. 


. charged and received separately from the 
partiesin respect of their 10 annas and six 
annas shares respectively. While this state 


of things continued, the present suit. was. 


instituied on 15th April 1929. The claim in 
the suit was for recovery of amounts due for 
the pericd 1330 B. S. to 1335.B. S. with 
in.eiest and cos's after deduction of certain 


amoun s paid and received on account of-the 


10 anuc»shate of Malia on declaration: : 
“ofa firstand preferential charge onthe 10 annas 
share of the principal defendant (i e, Malia) in the 
subsoil right cettled with him in respect of Mauza 
Chalbalpurand-the kuthi, pits, machineries, pumps, 
boiler, headgear,engine, tramlines, and the equipments, 
aad houses, ete , comprised therein " ue 
The ten annas share of the mauza, in 
respect of which the claim was made as 
aforesaid, was described inthe schedule 
tothe plaint as consisting of underground 
coal in 1067 specified bighas of land, some 
lying on the southern and some on the 
northern side of the mau-a, which Malia had 
got by amicable partition with Misra. Raja 
Pramathanath Malia Bahadur and his two 
sons were the principal defendants, i.e., 
defendants Nos. 1 to 3, On 6th August 1929 
the plaintiffs applied thatthe . appellants, 
Messrs. H. V. Low & Co., be added as defen- 
dants. It was alleged that in 1925 the 
appellants had obtained against Malia a 
decree on consent fora large sum of money 
with declaration ofa first charge for the 
decretal amount on the colliery and its 
appurtenances io the extent ofthe interest 
of the Maliastherein. The plaintiffs alleged 
thatihey had come to know that. the said 
appellants wereaboutto have the property 
sold in execution of the said decree and they 
prayed thatthe appellants might be made 
party defendants. They were accordingly 
added as defendants 3ka. In the plaint as 
originally framed, Sreemati Basanti. Debi, 
was joinedas pro forma. defendant No. .4, 
but she was subsequently -made‘a princi- 
pal defendant by ‘a’ petition,” which. ‘the’ 


plaintiffs made on 4th August.1930, in which. 


if was stated: 
' “She has been made a pro forma defendant as 
the plaintifis have not prayed for’any relief against: 
the said defendant personally. The said defendant 
Basanti Debi has. made a full payment for the period. 
in suit, and no money isdue But she has right of 
redemption. Under the circumstances it is necessary 
to make the defendant a principal defendant and 
the plaint should be amended accordingly.” ite a 
This prayer also was granted. Defen-. 
dant No.5 was added as a party on oth 
March 1930, he being the Receiver. ap-. 
pointed by the court, .in respect of the 
interest of Malia in the aforesaid properties, 
in the, suitin which the aforesaid consent 
decree had been passed. The Subordinate - 
Judge made.a preliminary decree on 5th 
August 1930 forthe entire amount’ claimed 
together with interest at the stipulated rate , 


from the date of institution of the suit .till 
the expiry of the:. period. of grace, and 
declaring the total.amount as a first charge 
on the ten annas share of the leasehold and. 
its fixtures, etc., belonging ‘to defendants 
Nos. 1 to 3, and giving defendants. Nos. 1. 
to 3,3 ka and 5 three weeks’ time to pay in. 
the decretal money. From this decree the 
present appeal has been preferred on 
20th September 1930. In the, meantime. 
on 27th August 1930, the period of grace 
having expired and there having been: no’ 
redemption, a final decree for sale. was 
passed., ; 


- The first saon zea on behalf 
of the appellants is that the charge created’ 
by the lease, on which the plaintiffs’ claim 
is basedis a “floating charge” 
their own charge by virtue of the consent 


decree is a specific one and so the latter, 


charge must have preference. . To’ explain” 
the true nature and characteristics of a 
“floating security” a large number of decis- 
‘ions has been cited: :.Wheatley v. Silkstone 
and Haigh Moor Coal Co. (1), Tatlby v. 

Official Receiver (2) Driver v. Broad (8), 
Government's Stock and Other Securities 
Investment Co.v. Manila Ry. Co. (4), In re 
Yorkshire Woolcombers . Association, Ltd.; 

Houldsworth v: . Yorkshire - Woolcombers 
Association, Lid. (5), Illingworth v. Houlds-. 
worth (6), Evans kival Granite Quarries, 
Ltd. (7), National Provincial Bank of 
England, Ltd. v. United Electric Theatres,: 
Ltd. (8) and Hamer v. London, City and 
Midland Bank Ltd. (9). After the exhaus-: 
live review of the characteristics of a 
Hoating security by North, J., in’ Wheatley 
v. Silkstone and Haigh Moore Coal Co.. (1), 
and the description of a floating security. 
given by Lord Macnaghten in Tailby ,v. 
Official Receiver_(2),.which was criticized 
by Vaughan Wiliams; L. J., In Te 
: Yorkshire , Woolcombers . Association, Oy Efe 


z(t) (188 (1885) 29 Oh. D 715: 52 LT 798; 33 W R 197; 

41 J Oh, 778. 
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10 Manson 276. ; 
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ge (1910) 2K B 979; v6 T L R 509; 79 L J K B970; 
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Houldsworth v. Yorkshire Woolcombers 
Association, Ltd, (5), and then amplified by. 
Lord Macnaghten himself in Illingworth vV. 
Houldsworth X6), it-would be futile to, ab- 
tempt to explain it further. . For the’ 
purposes of the arguments, that lave. 
been addressed to us.on behalf of: the ap- 
pellants, some observations from the cases, 
cited will presently have tobe referred to. 
It may however .bé cdnceded at once that 
debentures of companies, though they afford. 
the most ordinary - examples of floating , 
security, are not the only instances of it; a. 
floating security may be a security: created: 
by anindividualand by means other than: 
the issue of debentures. Its essential ele-: 
ménts,so far as debentures issued by a 
company ‘are concerned, were described by, 
Romer, L. J., in the case of In re Yorkshire 
Woolcombers Association, Ltd., Houldsworth. 
v. Yorkshire W oolcombers Association, Lid., 
(5), at pp. 294, 295 and 298* in these words: 


““The term ‘floatin g' is one that until recently. was a 
mere popular term. It certainly had -no~ distinct 
legal meaning. Ik is mot a. legal term, It. has 
recently been used in more than one statute, but when 
the Courts have to consider whetherthe charge is a. 
floating one within the meaning of.the term as used in 
the Acts of Parliament, and in particular within the 
meaning of the Companies Act, 1900, one mush, t 
think, deal with the question of substance to be 
answered according to the circumstances of each 
particular case. “1 certainly do not intend to at- 
tempt to give -an exact definition of the term ‘floating 
charge, nor, am L, prepared to ‘say that there- will. not 
be a floating-charge within the meaning of the Act, 
which does not contain all the three characteristics 
that Lamabout to “mention, but I certainly think 
that ifa charge has the - three characteristics that I 
am about to mentionitisa floatingcharge:-(1) if it 
isa charge ona class ofassets of a company present 


. and future; :2) ifthat class is one which, in ‘the 


ordinary course of the business of the company 
would ba changing from tims- to time; and (3) ‘if 
you find that, by. the: charge if is contemplated 
that until some future step is taken by or on 
behalf of those interested in the charge the company, 
may carry onits ebusiness in the ordinary way, as 
far .as concerns the DAN class of assets I am 
dealing with.” 

. In- the same case Cozens Hardy L. A 
gave what may be. said to be a more 


positive description.. of a. floating charge. 


He said.: 

“My view is that the floating: charge need not be 
on the whole undertaking nor on the whole 
property of the company. It must, I . think, 
embracs both present and future property - and 
property. of a- particular class. It must, I think, 
contain expressly or by necessary implication a 
right to the company to deal with it for a . certain 
time as though the chargehad never been executed. 
When these conditions are found, I think you 
have a floating charge within the ‘meaning of the 


Act.” 4 | <a 


a . 
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These observations may be supplement- 
ed by what Buckley, L. J., said in Evans 
v. Riyal Granite Quarries Ltd. (T), sum- 
marizingthe decisions 
said: < | 

“A floating security is not a future security; is 
a present security, which presently affects all the 
assets of the company expressed to be included in 
it., On the other hand, it is not a specific security: 
the holder cannot afirm that the assets are 
specifically mortgaged to him. The assets are 
mortgaged in such a way that the mortgagor can 
deal with. them without the concurrence of the 
mortgagee A floating security is not a specific 
mortgage of the assets, plus a licerseto the mort- 
gagor to dispose of them in the course of his 
business, but is a floating mortgage applying to 
every. item comprised in the security, but not 
specifically affecting any item until some event 
occurs or some act on the part of the mortgagee 
is done which causes it to crystallize into ‘a fixed 
security. : ete i . 

: Bearing these observations in mind; if 
one examines -the ‘character of the charge 
created: in the -present- case,- one finds 
certain elements present or absent.. -In the 
case of debentures, it is the company’s 
undertaking that -is charged, but the com- 
-pany may deal with any-‘of the assets in 
.the ordinary course of business until the 
charge crystallizes or becomes a fixed 
charge, and this happens -when there is 
winding upor when the debenture-holder 
takes some steps to enforce his security. 
Mortgages by tradesmen of their stock-in- 
trade and effects belong to the same class 
of. securities, in.so far as the securities 
attach tothe subjects charged by them in 
the varying conditions in which they happen 
to befrom time to time. It may be con- 
ceded that, for a floating charge, it is not 
necessary that the entire book-debts or ihe 
entire assets. of the business should be 
charged, but it is nevertheless apparent that 
the governing idea is to allow a going con- 
cern to carry on its ‘business in the ordinary 
course, the effect of which woyld be tomake 
the assets liable to constant fluctuation. 
This element is - entirely absent in the 
present case, whet is charged being: the 
leasehold . and .the machineries, engines, 
boilers, ete., that,is to say, the ‘moveables 
that would be brought on to the premises. 
With the charge on them, not a single screw 
could be removed except perhaps for the 
purpose of being replaced; and neither the 
movables nor any parts- of.them could 
he disposed of by the lessee. The element 
of fluctuation due to ordinary wear and 
tearthat ispresent here is widely different 
from. what would be consequent-on the 
power of disposal in the ordinary course 
of business, which marks the. outstanding 
4 i ag 
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feature of property subject to a floating. 
charge. Then, as Lord Macnaghten observ- 
ed in Tailby v. Official Receiver (2) at 
page ð4l*: l soad 
“lt belongs to a class’ of securities of which 
perhaps the most familiar example is to be found 
in ‘the debentures of trading companies. It is a 
floating secufity reaching -overall the trade assets 
of the mortgagor forthe time being and intended. 
to fasten upenand bind the assets in existence at 
the time when the mortgagee intérvenes. In other 
words, the mortgagor makes himself trustee of 
his business. for the purpose ofthe security But 


the trust is to remain dormant until the mortgagee 
calis it into operation.” ; . a ae 
Andas Buckley, L. J., pointed out in 
Kvansv. Rival Granite Quarries, Ltd. (7): `” 
_ “It is a floating mortgage applying to. every. item 
comprised in the security, but not specifically 
affecting any item until some event occurs or some 
acton the part of the mortgagee is done which 
causes itto crystallize into a fixed security. - -> 


Now what is the event, .on the happen- 
ing of which, or what is the act or the 
nature of intervention of the mortgagee 
which is required to. crystallize the security. 
in the present.case? Olearly no. act-or.in- 
tervention on ‘the part of the mortgagee is. 
necessary. What, however, is said is. that, 
until .royalty.or minimum royalty_is due or 
is.in default, the charge. willnot fasten on 
the property. This, 1n dur opinion,. is not the. 
kind of event contemplated ; as soon as the 
royalty or minimum royalty. accrues due, it 
forms a charge on the assets specified, andino. 


-extraneous event is necessary forithe charge 


to fasten itself. This element too is wanta. 
ing in the present case. It has been argued 

on behalf of the appellant that there are cer- 
tain elements of uncertainty which. make 
the charge created of Lhe nature of a floating” 
charge, namely, that’ it cannot be prediéat-. 
ed of.a given time as to what the amount of 
the charge or what the object charged would. 
be. These elements of uncertainty can hards 

ly suffice to satisfy the requirements. of a 

floating charge. such as the expression 

means in law. Were. it otherwise, ib. would 

be easy to defeat a chargeas regards an 

annuity periodically payable, or a charge as 

regards interest— simple or compound—ac- 

cruing in future, by regarding it as a float- 

ing charge and creating a specific charge for. 
a fixed amount upon the subject-matter in 

the meantime. In our judgment, the charge 

created in the present case is not of ihe 
nature of a floating charge, if .the expres-. 
sion isto be understood in its recognized 

meaning i 7 

' “ambulatory and shifting in its nature; hovering 


t 


over and so to speak floating with the property which 


>e 
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it is intended’ to affect: until some- event occurs or 
some act is dons which causes it fo settle and fasten 
on the subiect of the charge within its reach and 


grasp,” Cs 
as Lord Macnaghten observed in Illingworth 


v. Houldsworth, (6). In the case of J. D. 
Jones & Co., Lid. v. Ranjit]Roy (10), in which 
the.facts were that the resiriclion put upon 
the borrower company in disposing of their 
stock-in-trade in the ordinary way of busi- 
ness was nol very great to all apperances 
and the articles comprised inthe security 
were not entirely stock-in-trade, but there 
were plant, machinery, implements, utensils, 


furniture’ and so forth, and the lender com-. 


pany was to continue in possession, but his 


representative would not prevent the-business | 


being carried on in the usual way, Rankin, 
C.J., observed: 


“Although in this case th3 security, may not bein 


the fullest sense a spscific security, it is not also en-- 


titled to ba described. as coming within the proper 
definition of a floating security. It is possible to hold: 
that anything may be regarded asa, floating security 
until the full rights of the mortgagee settle or fasten 
on or bind the subject-matter finally; butit seems to 
me that the element of possession which is contemplat- 
ed by the deed and which according to the evidence’ 
was actually givenat the time prevents our holding 
that‘we have before us a: purely equitable charge of 
the character coming within the description of a float- 
ing charge.” 

Mere variability of the amount or the sub- 
ject, of the charge is not the element, the pre- 
sence of which would make the security a. 
floating security. The first charge created: 
by the kabuliyat attached tothe property im- 
mediately asthe lease began to .run, though 
the amount as well as the subject of the 
charge varied from time to time, it never de-: 
tached itself and -on théother hand always 
retained its priority over any charge how- 
ever specific subsequently created. The con- 
tention next urged on behalf of the appel- 
lants was that the kabuliyat did not in fact 
create a charge, but merely recorded the 
possibility of acharge being created in fu- 
ture; and, in support of this contention, re- 
ference was made to the decision of the case. 
of Madho Missir v.Sidh Binaitk Upadhya (11).: 
The relevancy of this case, in which, by- the: 
terms of the document concerned, no charge: 
was in fact created but it was only provid- 
ed that on acertain contingency happening: 
certain consequences would follow,. from 
which ıt might be inferred that, in that 
event, a charge would arise on the land in- 
volved, is not apparent. It may be pointed 
out that even a floating security, which the 
appellants contend is all thatthe kabuliyat 
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creates, is, as observed by Buckley, L, J. in 
Evans v. Rival Granite Quarries, Ltd. (T) 
(at page 999*), 

‘not a future security: it is a preseat security, 
which presently affects all the assets of the company 
expressed to be included in it,’ 

So far asthe leasehold is concerned it was 
in existence at the date: ofthe kabuliyat. 
As regardsthe machineries, ete., thsre was 
an element of “possibility” in the sense that 


the security would attach to them as and 


when they would be brought.on to the pre- 
mises.. If, on tnis element ‘of futurity, the 
charge created by the kabuliyat is to-be con-' 
demned, then the contention, in order to be 
effective, must be a contention questioning 
the validity of a charge in respect of mov- 
ables not in existence at the date of the 
kabuliyat and maintaining that the true 
effect of the transaction was merely to create 
2, lien which, in certain events, may have to 
give precedence to a specific charge sub- 
sequently created. But such a contention 
has not been definitely urged, and, 
for a very good reason. In. 
most modern systems of: law, the hypc- 
thecation of movables is either not per-. 
mitted at all oris fenced in by a multitude 
of rules, which. are absolutely necessary | 
for prevention of fraud: Ghose’s Law of 
Mortgage, 5th Edition page 115. Though 
not accompanied by delivery of ‘possession, 
ths validity of such hypothecation has 
been. recognized in India, and it has some- 
times been enforced even against. bona 
fide purchasers without notice: see Deans 
v. Richardson (12), Shyam Soondar v. Cheita 
(13), Ko Kywetnee v. Ko.Koung Bane (14),. 
Shivram v. Dhau (15), Srish Chandra Ray 
v. Mungri Bewa (16), Damodar Lakhmidas 
v. Atmaram Narayan (17), In the matter:of 
Ambrose Summers (18) and :Punithavelu 
Mudaliar v. Bhashyam Ayyangar (19).. The 
charge having been not merely ‘of ‘the 
movables existing on the premises at the 
time, but also in respect of movables 
which might be subsequently acquired and 
brought there, may be said: to have been 
in respect of property which had not yet 
Though a -transaction 
of this.character is not governed by the 
Transfer of Property Act or by the Con- 

(12) (1871) 3N WR 54. — 

(13) (8703 N WP71. 

(14) (1866) 5 W R189. 

(15) 4 Rom. L R 577. 
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(17)8 Bom L R 344. 
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tract Act, its validity can hardly be dis- 
puted. In the case of Misri Lal v. Mozhar 
Hossain (20) it was held that 4 mort- 


gage of indigo crops that may be grown’ 
upon a certain plot of land is a valid. 
transaction and is in the nature of an agree- 
ment to mortgage . movable’ property that. 


was. to” come. into existencé in future. 
That such a transaction creates a lien 
which may be enforced by a suit was held 


long: ago-in ‘the case of Tilakd»ari Lal: 
v. Furlong £21)... In the case of Collyer v,’ 


Isaacs (22) Sir George : Jessel,’ M.” R. 
observed: | 


.“ The creditor -had `a mortgage security on. ex- . 
of what- 


„iştisg chattels’, and also, the, benefit 
was inform an assignment of. non-existing chattels 


which might be aftciwards: brought on the pre-' 

in fact, constituted only’ 
a, contract to give him the after-acquired chattels. 
A man cannot in equity, any more than at law, assign, 
what has no existence.-- A man can contract to 
assign’ property which is to come into: existence in’ 
isteuce, equity,. 


mises. , That assignment, 


future, aud when it has come into ex 
treating as done that which ought to be done, 


fastens upon that property, and the contract to. assign’ 


thus’ becomes a complete assignment " Wi 


:“lb.has long .been, settled,” said Lord 


Macnaghtén in Tailby v. Official, Receiver. 


(2). 


“that future property, possibilities and- expectancies: 


are. assignable-in equity ‘for value. . The mode or 
form of assignment is absolutely immaterial: provided 
the intention of the parties is clear. To effectuate 
that intention an assignment for value, in terms 


present and immediate, has always keen regarded 


in equity as a contract binding on the conscience 


of 
of the, contract when it comes into,, existence, if it 
is‘ of such -a ‘nature ~ and - 3 
capable of: being ascertained and identified " 


_ In Holroyd v. Marshall (23) the occu- 
pier of certain mill-premises had covenant-' 


ed“ withhis landlord to assign to him all 


machinery ‘which might thereafter - be 
brought by him. (the occupier) into the’ 
the machinery - 


mill, and the sheriff seized 


which.he had so brought in and Lord 


Westbury in oneof his classical judgments’ 


observed thus: 
“It is quite trus that a deed 


time isas a conveyance void at | 


there is nothing to’ convey. No in equity a contract 


which engages ‘to - transfer property which is not‘ 
as.an immedia e aliena- 


in existsace, cannot: operate 

tion meroly. because there is nothing to . transfer, 
ut. if a vendor or mortgagor agrees to sell or 

mortgage property, real or 

not possessed at the time, 


: 3 and’ he’ receives the 
consideration for 


the contract, ' and afterwards 


(20) 13 © 262. | cn A 
(21) 2 Bom, LR 240 mes a 
(22) (18R1; 19 Oh D 342; 51.L. J Ob 14: 451, 

567; 30 W R io PASL 
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(ea) 218; 7 LT 178; WRI, © -U PUR 


s _  LOW& Co. LTD, V. PULINBIHART: AL, 


*> 


e,assignor and so binding the subject-matter 


so. d2zscribed as to be. 


] that a ‚which professes to 
convey property which is not in existence at the 


aw, simply because’ 


personal, of which he is 


NK 
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becomes possessed of “property answering the” — 
description in the contract, there is no doubt-that a. 
Court of equity would compel him to perform the. 
contract, and that the contract world, in equity, . 
transfer the ‘beneficial interest to the mortgagee 
or purchaser immediately on the property being 
acquired. This of course assumes that-the supposed 
contract is one of the class of -which a Oourt of' 
equity would dearee ‘the specific. performance. ei 
It follows that -immediately on the new | 
machinery and effects being fixed or placed in, 
the mill, they became subjéct tothe operation of the ` ` 
contract, and passed in equity to the mortgagees, 
to whom Taylor: was bound to make a legal .convey=' 
ance, and for whom he in the meantime was a trustee -. 
of the property in question " Zo = ike 
The principle has been adopted in this | 
country in ‘numerous cases amongst which” 
may ~ be” mentioned Bansidhar Vv. Sånt- 
Lal (24)- Palaniappa .v.` Lakshman-- 
an (25), Baldeo Parshad Sahu v. Miller (26) 
Kam Sarup v. Mohan Lal (27) and’ Babu’ 
Ram v. Ram Sarup (28). In many of the. 
cases just cited it has been held. following 
Joseph v. Lyons (29) and Hallas v. Robinson : 
(30); that the equitable title arising in a 
transaction of this kind would. not -ayail. 
against a.subsequent transferee without. 
notice of that title: Even assuming that a’ 
distinction between’ equitable and legal. 
titles can or, in any event, should be made 
in this country, the appellants would, in- 
order to'be entitled’ to preference, have to. 
show that they took -the charge | created’ 
in their . favour. bona fide and - without: 
notice of the: charge which accrued in. 
favour of the plaintiffs under the terms of- 
the kabuliyat. The kabuliyat itself having . 
dealt with the ‘leasehold “es well as: the: 
movables, it would be impossible for’ the’ > 
appellants toestablish such a position: and- 
it is nota matter of surprise, therefore; that- 
this precise contention has not been JEK 


pressly put forward. ` ` 


~ Nextly, it was argued ‘on behalf of the 


appellants that the terms of the kabuliyat: 
which created the lease could -not ‘be varied 
by the letters of the 14th and 16thJenuary, 
1929, to which referencé has already been 
made and which to: have such an effect’ 
required registration and reliance in this 
behalf was placed upon the ‘cases of Durga 
Prasad Singh v. Rajendra Narain Bagchi 
(81) and Lalit Mohan Ghose v. Gopali Chuck’ 
(24,10 A 133; A W N 1888, 35. see G 

(25) 16 M 429. Mi Pes 

(26) 310 667,° | | es. i 
_ (27; 75 Ind. Oas. 816; A I R 1924 All. 833 

(28) 89 Ind. Cas. 410; A IR 1926 All. 164; LR6 A 
564 Oiv., - l od ; 
| (29) (1£84).15 Q B D 2:0;54 L JQ EBI;51L T; 
740; 33W R 145. 


- (30) (1885) 15:0 B D 288; 54 L J Q B 364; 33 W R, 
246 ey 


(31) 4 Ind. Cas. 713; 37 0298; 10C LJ 570, |. 
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Coal Co. Ltd, (82), This proposition is not 
disputed on behalf of the plaintiffs-respond-~ 
ents, who, however, do not rely on the letters 
as varying the terms of the kabuliyat or as 
creating new lease in respect of ten annas 
and six annas respectively of the property, 
with new conditions 
royalty and other duesin proportion, Their 
case is that the original lease stood good, 
hut that by the request contained in the 
letters which was complied with a new 
arrangement came into being, under which 
the proportionate dues of the two sets. of 
co-sharers were to be realized separately. 
Itis not. necessary to read the letters as 
containing more than what they actually 
purported to say; in our opinion, the true 
view io take of them is to hold that they 
purported to intimate to the plaintiffs the 
fact that there had been a division of the 
leasehold between Misra and Malia and that, 
thsy had, as between themselves, agreed 
to pay the royalty, ete., due on their res- 
pective shares separately, and asking the 
plaintiffs to have that fact recorded in their 
books and lo receive their dues separately 
from them in accordance with those shares, 
It was an arrangement, which it was not 
obligatory on the plaintiffs to agree to, but 
to which they might as wellagree forthe 
sake of convenience of realization, keep- 
ing all the essential terms of the lease 
jntact. l 

Similarly, it was also contended, on behalf 
of the appellants, that the chargethat. was 
created by the kabuliyat which was a 
registered document, would not be varied 
except by a registered document. Two 
decisions were cited, one of which is an 
authority for the proposition thatthe terms 
of a registered mortgage bond—the parti- 
cular term in that case was as regards 
interesi—cannot be varied except by an 
instrument duly registered, so as to fetter 
the equity of redemption: Tika Ram v. 
Deptuy Commissioner. of Bara Banki (33), 
and the other which has laid downthat an 
express and unambiguous stipulation in a 
mortgage-deed cannot be varied or con- 
tradicted by reference to preliminary 
negotiations:. Abdullah Khan v. Basharat 
Husain (34). These cases have no appli- 
cation here.. Under the Transfer of Prop- 
erty Act charges are not required to -bè 
created in writing, but unders. 17, Regis- 

(32) 12 Ind, Oas. 723; 39 O 284; 14 O LJ 411; 160 W 


N 55. 
(33) 26 O 707; 23 I A97: 7 Sar. 520(PO.. | 
(34 17 Ind. Cas.737; 35 A 48: 40 [A3l:170 W 
N 233:13M LT 182; (913 MWN 131;270 L J 
312; 15 Bom, L R 432; 25M L J 91 (P.O), 
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tration Act, if a charge involving am 


interest of the value of one hundred-rupees. 
and upwards in immovable property 18 
created by an instrument at all, that. 
instrument must be a wregistered‘one. If 
ihe appellants’ argument be that the. 
charge, having heen created by a. registered. 
instrument and proved by..the document 
itself, its terms could not be.varied by proof 
of any oral agreement or statement in view. 
ofs, 92, Evidence Act, and its proviso (4), 
that argument has to be regarded as 
well founded. And whatever diversity there: 
may have been amongst the court in. this 
country on the question whether ihe words 
“oral agreement or statement’ in 8. 92 
include evidence of acts and conduct of the 
parties fromwhich an agreement may be 
inferred—it being remembered that, under 
s. 100, Transfer of Property Act, a charge 
may be created by act of parties as well— 
after the decision of the Judicial Committee 
in Maung Kyin v. Ma Shwe La (89), 1t 1s: 
very difficult to support the decisions of 
the Calcutta High Court, which went ın 
favour of admitting evidence as to acts 
and conduct of parties in such circumstan- 
ces, But itis unnecessary to discuss the 
mater further, because it has been con- 


ceded on behalf of the plaintiffs-respondents 


that it is on no other charge than what the 
kabuliyat created on which the. plaintiffs 
rely. In para. 5 of the plaint there is a 
passage, not very well expressed, which, 
may perhaps suggest what has been con- 
tended for on behalf of the appellants; 
namely, that it was the plaintiffs’ case 
there that when jamas were separately re~- 
corded in the plaintiffs’ books there was 
a first charge created afresh for the 
amounts payable for each of the two shares 
in respect of the properties respectively 
appertaining thereto. But even 80, no 
such thing has been attempted to be prov- 
ed and that is not the plaintiffs case 
now.. ae | 

The case of the plaintiffs-respondents 
thus is that under the lease and the charge 
which were created by the kabuliyat, and 
notwithstanding that the lease related to 


the entire property and the charge also 


extended to the entire property for the 
entire amount of royalty, ete., payable for 
it, they areentitled to sue for the ten annas 
share ofthe lease-hold which belonged to 


(35) 42 Ind Cas. 612; AIR 1917; P O 207; 441 A 
936. 45 O 320,15 A LJ 825; 33ML J 648:3 PL 
W 185: 6 L W777; 220 WN 257; 22M L 136; 27 
O L J 15:20 Bom. L R278; (1918) MW N_30u; 
9LB Ril4; 11 Bur. L T 21 (P 0). 


-< 900. 


- Malia and  to-enforce the chargeto that 
extent on the said share only. Their case 
isthat they are entitled to: do so by reason 
of -an estoppel which: arises in their. 
favour. Now, it cannot bedenied that, as 
observed by Subramania Ayyar, J a In 
Huthasanan Nambudri'v.. Parameswaran 
Nambudri (36) at pages: 211 and 232% “a 
mortgage for an entire .sum-is from its 
very: purpose.indivisible”’ and that 

. “character of indiyisibility exists not only with 
reference to the mortgagee, but also to the mort- 
Bagor. And save as 2 matter, or special arrangement 
and: bargain -entered “into: between. all the persons 
interested, neither the mortgagor - nor- mortgagee, - 
nor persons.acquiring through eithera partial interest: 
inthe subject, can under-the mortgage. get relief: 
Sint An consonance with the pricciple. of indivisi- 
“Ib is-true therefore that it is not com- 
petént to a mortgagee to release the share 
of an individual mortgagor by- receiving: 
from him what he may conceive’ to be his: 
rateable :share,:and that any payment 
made by an individual mortgagor can only 
. be -properly ‘treated as made for the whole 
body of mortgagors.and should be credited: 
in reduction of their’ joint debt.’ But 
this rule has its exception in cases where 
there has beena severance of interest- of 
the mortgagees or of- the mortgagors- 
Section.67, Transfer of Property Act, in its 
exception (d), provides for a case. where 

“the. mortgagees- have, ‘with the-consent, of the 
mortgagor, severed their interest, under the mort- 
age. : 
if Section 60 of the Act, last paragraph, 
affords another instance: _.. gh, i 
“where a mortgagee, or, if ‘there are more mort- 
gagees than one,- all- ‘such mortgagees ‘has ‘or have 
acquired, in, whole. or’ in part,- the share!. of a 
mortgagor.” l AE oe it 
The effect of the word “only” introduced. 
into.this- paragraph by the Amending Act 
of 1929. need not. be considered, here; as 
the améndment: came into force afterthis 
-suit was commenced. But these are not 
the; only instances of severance that may 
be conceived ‘or allowed. It is true that 
‘the provisions. of the Act are to, be pri- 
‘marily lookedto. But,.the Act does nol 
contain the. whole law,on the subject of 
transfer of property: Satyabadi Behara v. 
Harabati (37), Shafikul Haq Chowdhary v. 
_ Krishna Gobinda „Dutt (38). It certainly 
„does not profess to codify the whole law 
as to mortgages. There are other excep- 
tions to the rule as to indivisibility of mort- 

(36) 22 M 209. - ; < 

(32) 3 0 223; 5 OLS 192. ps 
a1 SOW NR. O ATR 1919 Cal. €07; 28 CL J 
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gages, which have been recognized in nu- 
merous cases, e. g., where the mortgagee’ 
recognizes a portion of the mortgaged pro- 
perty amongst the co-mortgagors, or where 
there has been a severance of the interest 
of the mortgagor with the consent of the 
mortgagee, as for example,-where a part 
has been previously redeemed., In the cases 
to be found in the books, a divergence 
of opinion appears on the question whe- 
ther under the Transfer of Property Act 
in a suit -for enforcement of the mortgage. 
on the residue all the owners, in whose hands 
the equity of redemption was, were-to be 
mede parties -or not, or in other. words, 
whether the suit -would be. maintainable 
without the equity of redemption being 
fully represented. This question does not 
arise -in the present case in which al} 
interested parties have heen mede parties 
to the suit. Another question, on which 
considerable diversity of judicial opinion: is 
noticeable, is whether as between the mori- 
gagors and the mortgagee the mortgagee is 
entitled to releasé a portion of the hypothe- 
cated property and impose the whole lien 
on ihe residue or whether the whole of the 
debt being secured by thé whole:of the 
property each parcel of the property, as 
between the different parcels, is equitably 
subject only to so much of the debt as cor- 
responds to the proportion between its value 
and the value of the entire property.. This 
question also does not concern us here, be- 
cause it cannot be urged that what is sought 
to be charged on the 10 annas share is any- 
thing more than. 10 annas of. the entire 
debt. . : l i 

If neither of'.these two-special considera- 
lions arises, the weight of the- authority is 
overwhelming that the-debt and the lien 
can elways be split. up by consent and in 
no cese has it been held that, where. on 
such splitting up, a mortgagor has. been 
sued for recovery of nothing more than a 
proportionate share. of the mortgage debt, 
the mortgagee is not .to have relief. In the 
case of Lakshuman Giriraya Natk v. Ma- 
dhab Krishna (39), after a mortgage execut- 
ed by, three mortgegors there was a partition 
by them of their equity of redemption, by 
which each became entitled to an undivided 
one-third in the same; two of the mortgagors ~ 
then redeemed their two shares on-the basis 
of paying twc-thirds of the principal and 
interest due and two-thirds of a sum said to 
be due on account of excess assessment and 
took possession of their shares; and the other 
mortgagor ‘was allowed to redeem his one- 

(39) 15 B 186, peg ef dee 
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third-share on -the footing that one-third of 
‘the mortgage debt was payable by him, it 
þeing said: 

“The parties had PEE their : arere, aad the 
‘mortgagee has chosen to recognizs that partition 45 
shown by his ‘allowing two of .them to redeem their 
two-third shares by giving them possession” ` 

In Mahadaj1 Hari v Ganpatshet (40) cer- 
‘tain mortgagors (co-sharers) having ~ efter 
‘the mortgage transaction effected a ‘division 
among themselves and apporlioned their 
liability- under the mortgage debt according 
‘totheir-shares with the acquiescence of the 
mortgagee, it was’ held that though the 


mortgagee was not bound’ to recognize the 
arrangement made by ‘the mortgagors. 
‘among themselves, still, as he appropriated 


“the amounts paid ‘by some of the mortgag- 
ors in paying off their respective shares of 


the mortgage debt without there being a - 


special direction to that effect from ‘the 
mortgagors, he was entitled to recover the 
remainder of -that debt from the share 
of the mortgagor (co-sharer) by whom 
‘it wasdue. And in Venkatachella Chetty v. 
‘Srinivasa Varada Chariar (4]), it was held 
that where a division of joint family i is effect- 
ed by consent, an arrangement by some’ of 
the members with a mortgagee of the joint 
family property, by which their shares were 
to be released on payment of their share of 
the debt, is‘ binding on members who are 
‘not: parties to the- arrangement, so long as 
‘they are not called upon “to pay more ihan 
their shareof the debt as settled by parti- 
tion. ‘They are cases in which it has been 
recognized that, if a plaintiff (mortgagee), 
"suing on 'ihe basis of his mortgage for either 
sale or foreclosure, thinks fit to exempt from 
“his suit some portion ‘of the mortgaged prop- 
erty and to sell or to foreclose the mortgage 
“in Tespect of the remainder, there is nothing 
‘In law: to prevent his doing so, and that the 
only thing in such a case is to see that the 
burden on the mortgagors sued does not 
increase by the course adopted: Sheo Tahal 
- Ojha v. Sheodun Raui (42), Amongst, the 
cases of this court, which may be cited in 
this connection, if would be sufficient to- refer 
‘to only one, namely, that of Hari Kissen v. 
Veliat Hossein (43) which has been frequent- 


ly followed ever since and never dissented 


‘from. 
“As ilready observed, that is not a case 
in which any question | garises as regards 
‘the burden having increased in any way. 
It is a perfectly ‘simple ° case, in which 
(40) 15 B 257. : 
(41) 28 M 555; 15 ML J 44 
(42) 28 A174: 2 J 
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A.L J 630; A W N 19057214. 
(43) 300 755;7 OW N 
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the two co-sharers- effecting a division 
amongst themselves apportioned their liabi- 
lity under the lease, which was the subject 
of the charge, with the consent .or acquies- 
cence of the ‘plaintiffs, the holders of. that 
charge.. The liability was originally a 


joint one, but by severance separate liabili- 
‘ties were created, and the result of this 
‘severance was that each item ofdebt, as-it 


accrued, was to be discharged in two - parts 
by the two co-sharers separately. It was 
at the request of the co-sharers themselves, 
thet the debts were allowed to be separate- 
ly discharged. So far as ‘the liability for 
the period in suit is concerned the plaintiffs’, 
acting under the: aforesaid arrangement, 


‘received the entire amount of the “dues of 
defendant No. 4 and appropriated it in 
-discharge.of her liability (vide plaintiffs’ 
petition of 4th August 1930) and thus placed 


themselves ina position, in -which it be- 
came impossible for them to proceed against 
the two co-sharers conjointly on the basis. of . 
their original undivided security. The 
Malias, therefore cannot be heard “to. say 
either that the amount claimed’ is not 
recoverable from them or that their share of 


the. property should not be sold for its 


recovery.. 
But it- is not enough to deal with the 


question as one between the mortgagors on 


the one hand and the mortgagee on. the other 
because the case before us is one in.which . 
the rights of a third party, namely, the 
appellants, have intervened and these 
rights would certainly require. protection. 
The matters which have to be considered in 
this connection are: firstly, whether the 
splitting up, to which the appellants were 
not parties, can be regarded. as valid as 
against them; and secondly, whether the 
appellants’ right to redeem has been pre- 
judiced by the mode in which the charge has 
been soughfto be enforced. So far as 5 these 
matters are concerned there is again some 


divergence of judicial opinion,. but upon a 
“question which dogs not arisein the present 


case. This-conflict has been pointed out. by 
Mookerjee, J., in the case of Mir Eusuff Ali 
Haji v. Panchanan Chatterjee (44) ať pages 
805. 806* in the following words : 

“To put the matter in another way, as between the 
mortgagor and mortgagee, the latter is entitled to 
release a portion of the hy potheecated property and 
diminish his own security to that extent. It is not 
obligatory upon him to proceed against all the pro- 
perties rateably or to exhaust them for the satisfaction 
of hisdebt. ‘This prineiples is recognized iñ the- cases 


GD 6 Ind. Oss. 842; 15 O: W N 800; 11.. 0 L-J 
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of Raghu Nath Pershad v. Harlal Sadhu (45), Hara 
Kumari v. Eastern Mortgage and Agency Co, Ltd. (46), 
and Krishna Ayyar v. Muthukumarasawmiya Pillar 
(47). While therefore we adhere {to the view taken in 
the cases of Imam Ali v. Baij Nath (48 ,and Hakim 
Lal v. Ram Lal (49), namely, that a mortgagor who 
has a security upon two or more properties, which he 
knows tə belong to different persons,cannot release his 
lien upon one so as to increase the burden upon the 
others without the privity.and consent of the persons 
affected : Kettlewell v. Watson (50), we are of opinion 
that this doctrine has no application to the present 
case, where the release took place ata time when the 
‘appellants ‘had not purchased any interest in the 
mortgaged premises, and ,the mortgagors alone were 
the persons affected by the release. We must not how- 
ever be assumed to adopt the frule laid down by the 
learned Judges of the Allahabad ‘High Crurt that 
such release may be granted even tothe prejudice of 
persons, who had previously acquired an interest in 
the mortgaged properties. That view is clearly oppos- 
ed to principles of equity, justice and good conscience, 
and though recognized in Sheo Prasad v. Eehari Lal 
(51), Sheo Tahal Ojha v. Sheodan Rai (12, Ghe fur 
Hasan Khanvy Muhammad Kifayaiullah khan (52), 
and:Parbhu Narain Singh v. Amir Singh (43', was 
not‘adopted in Ram Ranjan v. Indra Narain (54°, 
and the caseof Krishna Ayyar v Muthukumarasaw- 
‘miya Pillai (47), if it lays down a similar principle 
cannot to that extent be supported. The contrary 
view,, which accords with the rule adopted by this 
Court, .was followed in Ponnusani Mudaliar v. 
Srinivasa Naickan (55)." l l l 

In the present case, this diversity of 
judicial opinion does not matter, for it can- 
not be said that the burden has in-any way 
been: increased. The burden imposed is 
exactly proportionate in view of the terms 
of: the lease. There may be difficulty in 
regarding the appellants as subsequent 
transferees, so as to treat them asstanding 
in theshoes ofthe mortgagor and to bind 
them by the estoppel, which arises against 
their transferor, Malia, because, although at 
the request of the two co-sharers, royalties, 
etc., were being ‘separately received from 
them, the debt for the period sued for in 
the present suit was not split up until 
after the ‘appellants came on the field 
and took a second charge. The position 
is that at--the date of the suit the plaint- 
iffs had not received their dues for the 
period in suit from any of the two parties 
(Vide para. 6 of the plaint), but they chose 
to split up the debt in conformity with the 
arrangement which the parties had entered 
into inter se and, acquiescingin it Instity. 


(45) 18 O 320, | 

(46) 7 O LJ 274, 

47) 29 M 217. 

(48) 33 O 613;3 O L J 576;100 WN 551.. 

(49) 6O L J 46. 

(50) (1882) 21 Oh D 685. . 

_ (51) 25,A.79; A W N 1902, 203. 

(52) 28 A 19; 2A L J413; A W N 1905, 165. 

: (53) 29 A369; A W N 1907, 83. 
(54) 33 0.590; 100 W N 862. 

- (55) 31M 333. 
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ted the suit, to which they made the appel- 
lants party defendants, on 6th August, 
1929, and thereafter accepted the six annas 
share of the dues from defendant Ne. 4 
(vide the plaintiffs’ petition of 4th August, 
The splitting up, having been sub- 


favour, the general rule which has been 
applied to many similar cases will apply, 
namely, that the rights of persons ‘who 
have acquired an interest in the mortgaged 
estate, since the making of the mortgage, 
of which the mortgagee has notice, cannot 
be defeated or impaired by any subsequ- 
ent arrangement to which they are not 
parties; in other words, if a mortgagee 
with notice that the equity of redemption 
in a part of the mortgaged property has 
been conveyed, releases any part of the 
mortgaged estate, he must abate a pro- 
portionate part ofthe mortgage debt against 
such purchaser. Amongst the cases that 
may be referred to inthis connection, may 
be cited the following: Hari Kissen v. 


Velat Hossein (43), Surj ram Marwari v. 


Barhamdeo Persad (56), Surjiram Marwari 
v. Barhamdeo Persad (57), Imam Ali v. 
Baij Nath (48), Hakim Lal v. Ram Lal 
(49), and Venkatachella Chetty v. Srinivasa 
Varada Chariar (41), 

But then, it was contended, on behalf of 
the appellants, that though they are entitled 
to a parl only of the equity of redemp- 
tion, they have an absoluteright to redeem 
the whole- estate. It wes argued that, 
though they are owners of the equity of 
redemption of only a share in the mort- 
gaged estate, they cannot be compelled 


to redeem their share only, their right and 


obligation being to redeem the whole. In 
support of this proposition, passages from 
text-books have been cited and reliance 
has been placed on several cases, amongst 
which it is necessary to refer to three. One - 
of these cases in Pearce v. Morris (58), in 
in which it was said that it cannot be 
disputed that the owner of the equity of 


-redemption of one of two estates comprised 


in the same mortgage cannot insist on re- 


deeming the estate separately, and cannot 


be compelled to redeem it separately, his 
right being to redeem the whole subject 
to the equities of other persons interested. 
Another case 1s Hall v. Heward (59), in 


which it was observed further that such 


(56,1 © L J 337. 

(57) 2 O L J 202. cee 

(58) (1869) 5 Ch. 227; 19 W R196; 22 L T 190; 39 L 
J Oh, 312. l 
(59) (1886) 32 Oh. D 420; 31 WR 57l; 55LJ Oh. 
604; of LT 810. we ss 


=” 


1933) 


partial redemption’ -cannot- be allowed 
except as aimatter of arrangement or unless 
there isa special bargain. The third case 
is that.of Huthasanan Nambudri v. Par- 
ameswaran Nambudii (36), in which it was 


held that a person entitled to a part only of: 


the equity of redemption had the 
right to redeem the whole, notwithstand- 
ing the mortgagee’s objection that he should 


not-be permitted to redeem more than his- 


share of the equity. ; 
“The. last- mentioned decision has been 


adversely commented on in Rathna Mudah | 


v. Perumal Reddy (60) and was not con- 


sidered to be supported by Pearce v.’ 
Morris (58)- and Hall v. Heward (59), upon’ 


which it purported -to be based. The 
decision has been followed in two cases 


of this court, namely, Baikantha Nath Dey’ 
v: Mohesh Chandra Dey (61) and Protap’ 
Chandra v. Peary Mohan (62), in which’ 
it was. held that, in an ordinary case, the” 


partial owner of the equity of redemption 
is entitled to redeem the whole mortgage 


and there was no question in these: cases’ 
of the other partial owner or owners hav-’ 


ing - discharged ‘their lability under the 


mortgage. -So far as the English law on` 
the point is-concérned, it is not necessary ` 
to consider it at any length, because there: 


is a .pronouncement of the- Judicial Com- 
mittee in the case of Fadalli Beg v. Tukaram 
(63), which states what that law is, 
that case 16 fields had been mortgaged, 
of which one was subsequently sold to the 


‘respondents and later on, under a 
consent decree passed between the 
mortgagee and the mortgagor,. it was: 


proved that, unless within a year certain 
payments were made, 9 out of 16 fields ın- 
cluding the-one sold to 
should be giventothe possession 
mortgagee; the respondents were no parti- 


es to the consent decree of the suit,in which’ 


ib was passed and they sued, claiming to 
redeem the 9 fields. Their Lordships said: 


The ‘only question that arises is whether they ùe, 


the respondents) are entitled to‘redeem the whole of- 
the 9 fields, or only the field conveyed to them subject. 
to the mortgage over the whole Arcording to the 


English law the respondents wouldhave been entitled 


toredeem the mortgage inits entirety subject only, 
to the safeguarding of the equaltitle to redeem if 


. (60) 17 Ind. Oas. 837: 38 M 310; 12 M LT 484; 
(1912)M W N 1168; 23M L J 576. 
(61) 44 Ind. Cas. 77:22 O W N 128. 
(62) 48 Ind. Oas. 669; 22 C WN 800 
(63) 57 Ind. Cas 525; AI R1921 PO 
A 207: JAN L R 154; 48 -O 22; 
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: (c) by the joint owners of -the-equity ` o 
|” redemption effecting a partition. of ‘their-- 
- _' properties either by metes and bounds or.. 

12°, 47 I 
(1920, M W N 369;" ; 
28 MLT 95; 39 M LJ 147; 2U P LR (POC) 123; . 
16 N LR 15t; 12 L W503; 22Bom L R1315; 250. 
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any other person who hada right of redemption, a 
point which bes not arisen so far in the present case. 
The respondents, being transferees of part of the 
securtiy by English Law,if it applied, would onthe 
one hand be entitled to redeem ihe entire mortgage 
on the properties generally, and correlatively could 
not compel the mortgagees to allow them to redeem 
their part by itself. ‘This would beso ds theresult of 
principle unless something. had happened which 
extinguished the mortgage in whole or in part, such 
as an exercise of a power of sale originally confirmed 
on the mortgagee by his security or such conduct on 
the part of the transferees as would estopthem from 
asserting: what normally would have been their 
right.” i 


There being nothing in the Transfer of 
Property Act to the contrary, - the right 
of the appellants, ordinarily, no doubt, 
would be to redeem the whole, but that: would 
only be so, subject to the equities of the 
persons interested. The; position being 
that the ownerof the six annas share had 
satisfied -her dues-in respect of her: share’ 


4 


` 


` 


the practical effect of which was ‘to’ exting- ’ 


tush the charge to the extent, and ihe 
plaintiffs having, in effect, released that. 
share from the burden of the charge and 
kept it out of the suit, the appellants can- 
not, in our judgment, ask for. liberty | to 
redeem that share. We think we should 
agree in the view expressed in the case of 
Rathna Mudali v. Perumal Reddy (60) in 
which it was said that the question whe- 
ther thecourt will allow redemption on the 
whole of the mortgage, at the instance cf 
a peison entitled to a. part only. `of. ths 
equity of redemption, must depend on the. 


circumstances of each case and ‘the: rights . 


acquired by the mortgagee »or by third 
parties subsequent to the morigage ‘and we 


must respectfully dissent from those ' cases ° 


in which it has been suggested that in all, 
circumstances and irrespective of any cons., 


siderations, theright as well asthe liability 
ofthe ownerofapart of the equity of re- 
demption is to tedeem thewhole. And we 
agree with the observations 
Ayyar, J. ın that case to this extent : that 


in our opinion no distinction‘in this respect * 


need necessarily be made between cases 


where the mortgage is split up’ (a) by the.. 


mortgagee releasing certaih of the proper- 
ties or acertain shareofthe properties com- 


prised in the mortgage; (b) by himself pur-~ 


chasing a portion of the joint property; and; 


by agreeing to hold the property in common | 
in definite shares instead of jointly. © 


Lastly, ‘it has been coritended that the: 
> plaintiffs are not entitléd to a personal de- 


of Sadasiva . 


‘of 
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cree, against the appellants. The judgment 
of, the court below. is explicit that the 
plaintiffs did not claim sucha decree and 
we.do'nob see that any such decree’ hes 
been ‘passed. But the Subordinate Judge 


appears to have made defendants Nos. 1 to - 


3, 3ka, t:e., thetappellanis and No. 5 liable 
for Rs. 2,010-2-0 as costs payable to the 
plaintiffs. We, see no justification for. this 


order in so far as it is against the appellants — 
and defendant No. 5. This portion of the’ 


decree therefore will be set aside. There- 
sult is that the;appeal will succeed only io 
the extent indicated above and the rest of 


the decree passed by the court bélow will- 


stand. The appellantswill. get their costs. 


from the plaintiffs-respondents, the. whole. 


of their costs for the paper book anda 
hearing-feeJas on. the amount of their suc- 
céss, the same being assessed at 10 gold 
mohurs, 
costsin the appeal. — 

N-A. . Appeal partly allowed. 





SIND JUDICIAL COMMISSIONER'S 
: : -© - COURT. l 


Insolvency No. 28 of 1930. 

“and : 
- Judicial Miscellaneous No. 407. of 1930: 
a Mareh 17, 1931. | 
' MILNE, A. J.C. | 
MOOLJI KHIMJI & Co. —APPLICANTS 

; wl. versus 
K.S. PARDANANIT & Co. AND ANOTHER— 
: OPPONENTS. - 
Presidency Towns Insolvency. Act {III of 1909), 


8..7—Scope of —Aprlication-by stranger claiming lien. 


as given by insolyent—Maintarnability--Question of 
Official Assignee's title by reputed ownership—Whe- 
ther to be decided under s. 7. : 

- An application bya third party by 
claims a lien on certain property 
that he was given alien on ihe same by the insol- 
vent, does not lie under <, 7, Presidency Towns lIn- 
solvency Act. 


The: question ofthe: Official Assignee’s title. by. 


reputed ownership is one to be decided unders. 7. 


Mr. Kimatrat -Bhojraj, for the Appli- 
cants. ` 


“Mr. Srikishendas H. Lulla, for the Oppon- 


ent No. 1. 
“Mr. Fatehchand Asudamal, for the Official 
Assignee. 

Judgment.—The applicant claims a 
lien on certain property lying in 2 godowns, 
a shop and a packing room, he having 
been given a lien on the same by the insolv- 
ent. Opponent No. 1 alsoclaims’a lien on 


the property. Opponent No, 2, the Official 


MOOLJI KHIMII & CO. V, PARDANANT & CO: l 


Other parties will bear their own - 


which he” 
on the “ground, 
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Assignee does not claim the property in-the. 
godowns: this, he alleged, with other property. 
was given to applicant in full satisfaction: 
of his claim. He denies that opponent: 
No.1 has any, claim against the estate. 
He claims the property in the shop and 


_packing room on the doctrine of reputed 


ownership. This property has been sold; 
the proceeds are in the hands of the Official 
Assignee. A preliminary question. has 
been raised: whether the. application lies. 
under s. 7. It clearly does not. lie in- res- 
pect of the property in the godowns. The 
Official Assignee does not claim. the prop- 
erty as part of the insolvent’s estate: one 
question arises in connection therewith in 
the insolvency proceeding: there is no. 
advantage in ornecessity for deciding the 
dispute in these proceedings. It is a ques- 
tion between applicant and opponent No. 1- 
which they must settle between themselves. 
As regards the property in the shop and 
the packing room applicant claims alien. 
on this: sodoes opponent No.. 1. Oppon- 
ent No.2, The Official Assignee claims 

the property on the ground. of reputed. 
ownership and denies that applicant and 

opponent No. 1 have any lien on the prop- 
erty. ‘The question of the Official 
Assignee’s title by reputed ownership would 
in any view of the provisions of s. 7 fall- 
to be decided under the provisions of that 

section. It would be a question arising in 
the insolvency proceedings, a claim of the 
Official Assignee based on higher rights. 
than the insolvent could claim. The claim, 
however, is put forward only as. a defence; . 
if applicant’s claim. does not fall within. 
ibe purview of s.7, it is not necessary. to.. 
consider the Official Assignee’s defence. 

The next question is, whether the anpli- 
cant has put forward any claim which can 
properly be decided under s. 7. The terms 
of s. 7 are wide but exactly similar provi- 
sions in the English Act have been res- 
tricted in their [scope by a series of rulings. 
Quéstions arising in bankruptcy where the 
trustee claims: by a higher title than the: 
bankrupt’ are generally decided -by the. 
Court exercising jurisdiction in bankruptcy. 
Where the trustee claims the same right as - 
the bankrupt, the Court generally will not. 
exercise ils jurisdiction as against a 
stranger to the bankruptcy unless he sub- 
mits to its jurisdiction: vide Mulla’s Law’ 
of Insolvency, para. 59 and the cases quoted 
therein. There does not appear to be any 
reason why this ‘latter principle should not 
apply to claims against the Official Assignee 
as representing the estate of the insolvent 
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even if such claims were held to be covered 
by the provisions of s. 7. The disagree- 
ment between various High Courts.in-India 
on the interpretation of s. 7 has been noted 
in the passage quoted from the learned 
author.' But it would appear ‘to be the 
sounder view’ that the Legislature enacting 
s. 7’ inthe very words of the English Act 
intended to and did enact these provisions 
as already interpreted by a course of judi- 
cial decisions in England.’ Further, the 
manner in which a secured creditor should 
realise his claim is laid down in the sche- 
dule to the Act, para. 9 and note (a). That 
is the normal procedure. The debt in res- 
pect of which the liensare claimed are dis- 
puted and if the applicant’ desires to ‘take 
advantage ofthe Insolvency Act he should 
doso in the ordinary way. | 

The proceeds of the property contained 
in the shop and-the godown are in the 
handsof the Official Assignee apparently 
by consent ofthe parties, to abide the deci- 
sion ofthe court. If applicant or opponent 
No. 1 claims lien-on-the property, he 
should establish his right by suit. The 
claim put forward by the applicant does 
not lieunders.7. ‘The application is, there- 
fore, dismissed. - 


Needs Application dismissed. 


SIND JUDICIAL COMMISIONER'S_ 
COU : 


< URT. 
Miscellaneous Application No. 299 of 1929.. 
June 28, 1932. ; ae 
RUPCHAND, A. J. C. 
OFFICIAL ASSIGNEE—Appzicant 


VETSUS 


RAMOHAND DOULATRAM— OPPONENT. . 


Presidency Towns Insolvency Act (111 of JIO, 
s. 7, proviso (added in 1927)— Application under 8.7 
—Higher titlenot claimed by Official Assignee— 
Jurisdiction of Insolvency Court to` entertain appli- 
cation—Scope' of the proviso—Whether 
section—Ezamination, of; insolvent ee 4 

The Insolvency Court has jurisdiction under - s.'7 
of the Presidency Towns Insolvency Act to decide 


OFFICIAL ASSIGNEE V, RAMGHAND. 


limits the: 


disputes falling within the purview of the section’ 


, 


between the Official Assignee and third parties evén: 


though the Official Assignee. does not claim.a. higher. 


and better, title. Official Receiver -Tinnevelly’:v. 
Sankaralinga Mudaliar (3), Abdul Kadir Saheb `v. 


Official Assignee of Madras (4), Inre Seechase (5),- 


Rash Behari Ghose y. Official Assignee- of Calcutta 


(6), Fool Kumari. v. Khirodchand (7), referred.:to.. 
Where the Official Assignee in. an application under , 


s.7, does not claim a higher or better titlethan the 


insolvent, the question as to the propriety of exercise - 


of jurisdiction by the Insolvency Court or otherwise, 
depends upon the facts of the particular. case, _: 
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The proviso to s. 7,-added by the amending Act-of 
1927, wus not intended to limit the scope of the 


.section to matters in which the Official Assignee 


claimed a higher title than the insolvent would 
himself have had but was” intended only to prevent a 


‘stranger to the insolvency from being first examined 
.under s. 36 of tbe-Act and then to have his depcsition 


taken under that section used against him on an 
application made under 6. 7 of the Act. Official 


-Assignee of Madras v. Narasimha Mudaliar (8), 
“Ramchandra Aiyar v. Oficial Assignee of Madras (9), 


Chinnappa Mudaly v. Official Assignee of Madras 
(10°, relied on. i 
' Mr. W. Lobo, for the Applicant. 

Mr. Pahlajsing B. Advani, for the .Oppon- 
ent. a a 

Judgment.—This is an application by 
the Official Assignee under s. 7, Presidency 
Towns Insolvency Act, praying for a declara- 
tion that a certain immovable property 
which stands in the joint names of the 
minorson and minor nephew of theinsob 
vent is joint family property ofthe insol- 
vent and his minor son and nephew and 
thata moiety thereof is liable for the debts 
of the insolvent. He has also prayed for an 
injunction restraining the minorson of the 
insolvent from alienatingthe said property. 
It is contended on behalf of the minor. that 
5. Tis limited in its application to cases 
where the Official Assignee claims a higher 
right in the property than that claimed by 
the insolvent and that therefore the applica- 
tion is incompetent. It is further urged 
that under any circumstances this is not a 
fit case for exercise of the discretionary 
powers vested in the Insolvency ` Court 
under s: 7 ofthe Act, and that the Official 
Assignee should be referred to a regular 
suit. In support of these contentions 
reliance has been placed upon the proviso 
tos. 7 ofthe Act which was added by the 
amending Act of 1927 and also on the rulings 
of Milne, J., C., in Judicial Miscellaneous No, 
292 of 1930, .Moolji, Khimji & Cav. K.-S, 
Pardanani & Oo. (1) and Official Assignee v. 
Parmeshwaribai (2). Onthe merits itis said 
that the property in dispute: was purchased 
by. the-mothers of the two minors ‘out of 
moneys bequeathed to them under the will of 
the insolvent’s father and does not therefore. 
form part of the joint family property ‘of the 
insolvent. - os a ~ 

The legal issues have been tried as 
preliminary issues. It is not necessary. fon. 
me to refer to the two unreported rulings. of 
the learned: Judicial Commissioner as it: 
appears that the view expressed by him, in’ 
Oficial Assignee v. Parmeshwaribai (2) is. 


(1) 143 Ind.. Cas. 204; A. I R. 1932: Sind 207. ` 
(2).135 Ind; Cas. 269; “A. I. R..1932- Sind 50; 25.. 
S.L. R. 521; Ind, Rul, (1932) Sind 29.. 0 n a 


dhi | 
“much more circumscribed than that taken 
- by himin the previous rulings. In this case 
the learned Jddicial Commissioner has defi- 
nitely held that the Insolvency Court has 
jurisdiction under s.7ofthe Act to decide 
disputes falling withinthe purview of the 
section between the Official Assignee and 
third parties even though the Official 
` Assignee does not claim a higher and better 
title. Sofaras this part of the judgment 
goes it is in accordance with the view which 
has prior‘to the amending Act of 1927 
“prevailed in different High Courts of India: 
see Official Receiver, Tinnevelly v. Sankaral- 
inga Mudaliar (3), Abdul Kadir Sahib v. 
‘Official Assignee of Madras (4), In re Seehase 
(5), Rash Behari Ghosh v. Official Assignee of 
Calcutta (6) and Fool Kumari v. Khirod- 
chand (T). ` ae ; 

' The effect of the provisotos. 7, which was 
‘added by the amending Act of 1927 came up 
for consideration before a Full Bench ofthe 
Madras High Court in Official Assignee of 
Madras v. Narsinha Muadliar (8) and it was 
pointed out by Beasley, J., that the proviso 
was not intended to limit the scope of the 
section to- matters in which the. Official 
_Assignee claimed a higher title than the 
insolvent would himself have had but was 
intended only to prevent a stranger to the 
insolvency from being first examined under 
s. 36 of the Act and then to have his deposi- 
tion taken under that section used against 
him on an application made under s. 7 of the 
Act. This view has -been followed in 
Ramchandra Atyar v. Official Assignee of 
Madras (9), ın ChinnappaMudaly v. Official 
. Assignee of Madras (10). With this view i 
entirely agree. The jurisdiction of the Ingol- 
vency Court to deal with an application of 
this nature is therefore beyond dispute. In 
the-case of Official Assignee -v: Parmesh- 
waribai (2) the learned Judicial Commis- 
sioner has however said that asa rule the 


(3) 62 Ind. Cas 495; A I. R.1921 Mad. 204; 44 M. 
524; 40 M, L J. 219; (1921) M; W. N, 236; 14 L W. 


505. 
- (4) 36 Ind. Oas. 524; 40 M. 810; 20 M L. T. 311; 4 
L. W. 425 


. 4 è oe 
(5) 46 Ind. Cas 196; 22 O W.N. 335. 
- (6) 68 Ind. Oas. 341; A. I. R. 1921 Cal, 95; 25 O. W, 


852. l | 
(7) 102 Ind, Oas 115; A.I. R..1927 Oal. 474; 31 O. 
N. 502 


(8) 118 Ind, Cas. 508; A. I, R 1929 Mad. 703; 52 M.. 
717; 30 L. W. 159; 57 M. L. J, 145; Ind. Rul. (1923) 
Mad. 826. 

(9) 131 Ind. Cas. 431; A. I. R: 1931 Mad. 317; 54 M. 
739; 33 L. W. 323; Ind. Rul (1931) Mad. 529: 61 M, 
L, J. 66; (1931) M. W. N. 1085. 

(10) 135 Ind..Oas. 53); A. I. R. 1932 Mad 167; 55 M 
385: 34 L, W. 819; (1931) M. W. N. 1253; 62 M. L. J. 
103; Ind, Rul, (1932) Mad. 169. 
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Insolvency Court should not exercise its 


-powers under s. 7 and should refer the parties 


to a regular suit in all such cases where an 
English Bankruptcy Court would not deal 
with them inthe exercise of its bankruptcy 
jurisdiction indicating thereby that the 
court shouldin every case refer the Official 
Assignee to a regular suit where he does not 
claim a higher title to that of: the insol- 
vent. l 
With all respect I am afraid this dictum: 
is too broadly stated. Whether in any. 
particular case an Insolvency Court “in 
India should refuse to exercise its jurisdic- 
tion must necessarily depend upon the facts 
of each case and no hard and fast rule 
can be laid down in that behalf. The 
procedure applicable ın England to cases 
ofthis nature is different in several par- 
ticulars to that prevailing here and that all 
that can at most be said is that the English 
decisions may- be referred to as a useful 
guide in determining whether in any parti- 
cular case the Court should exercise its 
discretion under s.7 or not. So far. as 
the facts of the present case gol can .see 
no reason why the Official Assignee should 
be referred toa regular suit. The -prop--- 
erty is situate within the jurisdiction of 
this Court and the parties reside here.. .A 
regular suit if filed will be filed in this 
very Court and perhaps be dealt with by 
the same Judge. All that will be requir- 
ed of the Official Assignee would be to 
pay heavy court-fee. The chief opponent 
is a minor and in. the event of thé suit 
succeeding against him the court-fee paid 
by the Official Assignee would be pra- 
ctically irrecoverable. The. procedure to be 
followed in dealing with the present ap- 
plication would in no way be. different from 
that of a suit and there will be no pre- 
judice whatsoever to the minor if he is 
required to defend his title to the prop- 
erty in the present proceedings instead 
of in a regular suit. He will have the 
same right of appeal as in a regular suit 
and perhaps he will have an additional. 
advantage in so far that in the event of 
an appeal being filed by him he will not 
be required to pay an ad valorem court- 
fee on the claim in appeal. l 
“The only party who suffers by the 
present procedure being adopted is the 
Crowna. These proceedings are already 
three years old and to a certain extent 
this delay is partly due tothe minor not 
pressing for the trial of his legal objec- 
tions at an early stage of the proceed- 


“Ings. For all these reasons I think this ig 
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a fit case in which the Court should not 
decline to exercise its powers under s. 7 
and I order accordingly. -The application 
should now þe sent down -for hearing on 
the meriis 

NA. Case remanded. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 


Criminal Revision Application No, 143 
; of 1932. 
Seplember 16, 1932. 
FERRERS, J. ©., AND Aston, A.-J.C. 
WILLIAM J. W. ROSS - APPL CANT 
VETSUS 


~ ELEANOR AGNES ROSS— Opponent. 

Criminal Procedure Code (Act V of 18£8), ss 488 
489—Pendency of .dvworce proceedings against wife— 
Application for maintenance by wife in criminal 
Court—Stay of maintenance proceedings until con- 
clusion of divorce petition, propriety of. 

Where a husband has instituted proceedings in 
the Divorce Court against the wife, on receiving an 
application for maintenance by the wife against the 
husband the Magistrate should properly refer the wife 
to the civil Court for her remedy. Section 489, 
Oriminal Procedure Code, was not intended to en- 
courage applicants to resort to criminal ( ourts up to 
“the very time when an order is passed by a com- 
petent civil Court When thecivil Court is seized 
of the matter, it is better that the civil Court should 
dispose if it. 
< Mr. Hakumatrai M. Advani, forthe Appli- 
cant. ' 

- Mr.C. M. Lobo, for the Crown. l 

Judgment.- This is an application 
under.ss. 435 and 439, Criminal Procedure 
Code, for,the quashing of an application 
under s. 488, Criminal . Procedure Code 
made by the opponent Mrs. Eleanor Agnes 
Ross, in the Courtof the learned District 


Magistrate, Thar Parkar, on 30th June 
1932. Itappears that on 23rd May, 1932 


the applicant had filed a petition for divorce 
in the District Court of Hyderabad (Sınd) 
under the Divorce Act against the opponent 


alleging that she had committed adultery. 


with one-Mr. G..M. Carter. The first 


hearing of the proceedings under s. 488. 


was fixed for 20th July 1932. On 19th July 
1932the applicant applied to the District 
Magistrate for stay of the proceedings on the 
ground that his petition for divorce having 
been previously filed in the District Court, 
Hyderabad, (Sind), and the questions or 
facts and law in the proceedings under 
s. 488, Criminal Procedure’ Code and the 
divorce proceedings being common, all pro- 
ceedings for alimony would more properly 
be dealt with by the District Court, Hyder- 
a bad, This application for stay was rejecta 
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ed, the learned Distiict Magistrate observ- 
ing that the divorce petition had ‘nothing to 
do with the maintenance proceedings. 
Reliance is placed by the applicant on the 
judgment of Bucknill and Bargrave 
Deane, JJ., in the case of Craxton v, Crax- 
ton (1). That was under the English Law, 
and the court held that there could be no 
question of desertion of the wifeby the 
husband when there was a lis pendens in 
the divorce court, and the ordér of the 
Justices was referred to as very extra- 
ordinary. Our attention has been drawn 
by the learned Public Prosecutor to the 
provisions ofs.489,cl. (2), Criminal Proce- 
dure Code, which enacts that where it ap- 
pears ‘to the Magistrate ‘that, in conse- 
quence of any decision ofa competent civil 
Court any order made under s. 488 should 
be cancelled or varied, he shall cancel the 
order or, as the case may be, vary the same 
accordingly. Itis argued that, since there 
is at present no decision. of a competent 
civil Court the Magistrate has a free hand in 
proceeding with this- application under 
s. 488. 
.. [am of opinion that the learned Magis- 
rate. would have exercised a better discre- 
lion on receiving an application under 
s. 488 against a husband whohad already 
instituted proceedings ‘in the divorce court 
if he had referred the applicant for her 
remedy to the civil Court. Ido-not think 
that it was the intention of the Legislature 
ir: s. 489 to encourage applicants to. resort 
to criminal Courts up to the very time when 
an order was passed by a competent civil 
Court. As.the civil Court was -seized of the 
matter, it seems to me clear, itis- better 
that the civil Court should dispose of it, and 
inthe circumstances which ‘have arisen in 
the present case, Iam of opinion that a High 
Court would stay proceedings ina criminal 
Court until? the conclusion of the divorce 
petition. We accordingly direct thelearn- 
ed Magistrate to stay the hearing of the ap- 
plication unders. 488, Criminal Procedure 
Code, by adjournment from timeto time 
until the conclusion of the divorce petition, 
Ne e Order accordingly. 
(1) (1907) 23T L R 527; 78 J P 399; 51 S J484. 
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OUDH CHIEF COURT. 
| Criminal- Revision No. 101 of 1932. . 
. -' November 4, 1932.. .. 
BISHESHWAR NATH, J. 
2: GUDAR AND OTHERS —ÅPPLICANTS 
2 ‘ - «~ VETSUS - 9 
_ EMEEROR— OPPOSITE PARTY. — . 
Penal Code (Act. XLV of 1860), s. _819—Theft— 
Bona fide claimant to property—Questron — of bona 
fide claim, determination of. We - 
A person who hada bona fide ‘claim to~ -property 
‘even though it might be-unfounded in-ldw -or fact 
-cannot be held to.be guilty of the offence of theft 
unless the claim was a mere pretence. The question 
“whether a person hasa bong fide claim ` to title in 
‘the property must be determined on “the facts and 


“circumstances of each cases <: - 


Criminal Revision against anorder of the 
Sessions Judge,Fyzabad, dated the 32th July 


-1932. 


- Mr.-S. §..Tankh, for. the Applicants. 
-- Mi,-H. K. Ghose, for the Crown. 


Judgment.—The applicants Gudar, Ram 
Das-and Rami Deo-were.convicted by a Magis- 
trate, First Class, of the Fyzabad District 
‘of an offence under s...279, Indian. Penal 
Code and sentenced to pay. a fine of Rs. 100 
each, in default of payment of which each 
ofithem was toundergo two months’ rigorous 
imprisonment. The.applicants applied in 
revision to the Sessions Judge of. Fyzabad 
but the application was rejected. They have 
now applied for revision to this Court. . 

- The facts of. the case are that thecomplain- 
ant purchased the crops of some mango 
trees standing on plot No. 200 for Rs. 7 from 
the Talukdar a Sumanpurestate.. The ap- 
plicants removed some~of.the fruit of these 
trees which has been gathered by the com- 
plainant. 

that the conviction, of the applicants. under 
s. 3/9, Indian Penal.Code, is bad in. law, as 
they werethe-owners of the trees‘in question. 
Reference has been, made to.a . number of 
decided casesin which it-has been held that: 


a person who-has a bona fide claim to a. 


property even though it might be unfound- 
ed in law or fact cannot be held to be guilty 
of the, offence.of theft unless tne claim was 
a mere pretence. In my opinion the pre- 
sent case is distinguishable. ‘Ihe question 
whether a person has a bona fide claim to 
title in the property must be determined 
on the facts and circumstances of each 
case. It has been pointed out by the learn- 
ed Sessions Judge that there had -been 
several litigations between the applicants 
and the talukdar in regard to the trees in 

dispute and that the- applications- always 


KT ĜUDAR V, BMPEROR, 
-been unsuccessful. In one of these litiga: 


Tt 1s contended, in the first place, . 


j4s IQ 


tions it was decided by the Assistent 
Record Officer that the entry in the Khesra 


of 1801-F which was relied on by the ap- 


plicants was wrong and that the applicants 
had no right to have their names entered in 
respect of plot No. 200 as grove-holders. It 
is true that the order of the Revenue Court 
is not final but I am not prepared to say 
that in the circumstances of this case after 


it had been decided by the Revenue Court ` 


that their claim in respect of plot No. 200 
was not justified it is possible to say that 
they had a bona fide claim of titleto the 
property., 7. 

Next it. wassaid that the Magistrate acted 
improperly in trying the accused for an 
offence under s, 379, Indien Penal Code, 


when the complaint shows that tke offence 


was really .one of rioting. It has been 


-argued that a Magistrate is not justified in 


minimizing aserious offence in order to 
enable him to try it summarily. I do not 
think that the proceedings of the Magistrate 
are justly open to this objection. The com- 


‘plaint does notmake mention of the fact 


that the applicants, when they removed 


the mango‘fruit, also threatened the com’ 


plainent with causing hurt to him but asa 


matter of fact no hurt was caused end thig 


statement was merely an embellishment, the. 
real offence charged .being one of theft. 
This case was of a petty character, and | 
have little doubt that the Magistrate.exercis- 
ed his discretion properly in trying the ap- 
plicants for. the offence of theft .and_-not,for 
that of rioting. Lastly as regards the ques- 
tion of sentence. In. my 


_ opinion . the: 


fine of Rs. 100 against ` each: of the: 


three accused is much too. excessive.. Lhe. 


entire crops of the trees had been purchased. 


by the complainant for a sum of Rs. 7 only. 
I think taking all the circumstances into 


consideration a fine of Rs. 5 against each of: 
the accused will meet the requirements of- 


the case. I reduce the sentence accordingly, 
and direct that the excess of fine paid will ba 


‘refunded. . ae Be do 
l . Fine reduced: - 


` N Å. 
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‘PRIVY COUNCIL.. 

Appeal from the Oudh Chief Court. 
March 28, 19383. : 


LorD THANKERTON, Sig JOHN: WALER: AND 
SIR LANGELOT SANDERSON. 


Nawab SULTAN BEGUM AND OTHERS — 7 


APPELLANTS 
Versus 
Nawab QAMAR ARA BEGUM— 
RESPONDENT. , 
Appeal -New case—Plea of genuine sale found 
against —Claim on appeal that. transaction should be 
viewed as gift—Maintainadtlity. 


Where the appellants nani ane tbat a transaction : 


was a genuine sale and the finding being against them. 
on this issue in the lower Oourts, they contended on 
appeal before the Board that the transaction should | 
he considered as a gift : 

Held, that as this was not pleaded hor included - 
in the issues and there was no investigation into the. 
facts in order to ascertain whether the gift was valid 
according to the requirements of the personal law of” 
the parties the appellants could not be’ permitted to ' 
set up this new plea. [p. 211, col, 1 | < 

Appeal against the judgment of Sir Louis . 
Stuart, Kr., Chief Judge and Mr. Justice 
Hassan, in F. A; No. 125 of 1928, dated:the 
6th November,. 1929,. reported as 124 Ind. 
Oas. 431. 

Messrs. A.M. Dunne, K. C., and S. Hyam, 
for the Appellants. 

Dr. A. Majid, for the Respondents. 


from a decree of the Chief Court of Oudh, 
dated the 6th November, 1929" ; which varied 
adecreeof the Court of the Subordinate . 
Judge of Lucknow,. dated the 23rd Mayi: 
1928. 

The respondent instituted the present suit 
on the 29th March, 1929, for partition of the.. 
estate left by Nawab Abıda Begum, a Shia 
Mahomedan lady, who died on the 25th. 
September, 1924, aged about 80 years, and» 
leaving three step-sisters as her heirs. The. 
respondent isthe grand-daughter of one of 


the three sisters, since deceased, and she» 


claims one-third.of the estate left by Abida 
Begum. 

The appellants are defendants in the suit. 
Appellant No. 1 is. the purchaser of the. 
right,title and interest of the two other sisters 
of Abida Begum in her estate,’ and, as such, 
is entitled to two-thirds thereof. The 
remaining appellants are the husband and - 
children of appellant No. 1. The appellants 
hold several properties which are claimed 
by the respondent to belong to the estate 
of Abida Begum. 

Abida Begum was twice married but had . 
no children. Her fñfrsthusband died in 1889 - 
and she inherited part of his wasika or. 


*See 124 Ind, Oas, 431.—[ Hd] 
143—27—28 
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Government pension, - _ which „brought her 
Rs. 293-10-2 per month. On her mother’s: 
death in 1894, this pension was in“ 
creased to Rs. 542-14 per month, and 
in 1910 it was again increased to ‘about ; 
Rs. 800 per month, which she drew up to her 
death. In 1898, under the compromise of a 
decree that she had obtained for her ‘dower 
and her one-fourth share of her first husband's 
estate, she received Government Promissory 
Notes for Rs. 26,000 and Rs. 95,247 cash in 
addition to certain movables which she had 
taken in part satisfaction of her decree. 
About 1894 Abida Begum married Abid 
Husain Khan, by a muta marriage, as ‘her, 
second husband. He was also a Shia ; 
Mahomedan and .a widower, having two ` 
daughters, Fatima Begum and Sultan 
Begum (appellant No. 1), then aged, about, 
six and four years respectively. Abid 
Husain had been the salaried medical at- 
tendant of Abida Begum’s first husband: 


. Abid Husain died on the 22nd November, 


1910, leaving as his heirs his two daughters.’ 
his mother, Jafri Begum, and his “widow. 
Abida Begum. It may be added that in 
1902 appellant No. 1 had been married to 
appellant No. 2, who was.the grandson of 
Abida’s only brother, who -had- predeceased 


Lord Thankerton. —This is an "r her, and -that appellants Nos..1 and 2 con- : 


tinued tolive in family with Abida Begum. 
until the latter’s death. 

As regards Abida Begum, there can be no 
doubt that sheremaineda capable woman’ 
up to. ‘the date of. -her death, 
that she allowed Abid Husain to. 
manage all her affairs from after her first 
husband’s death until his own death,. and. 
that she-had a devoted affection for both 
appellants-Nos.l and 2.and for.their chil- 
state, “we donot believe that she was of! ` 
commanding intellect or of great .business: 
capacity, buttke evidence shows to us that, 
she was a lady of an intellect as high asthe 


intellect of most ladiesof her birth and of. ° 


her upbringing and that she preserved her | 
faculties to a somewhat surprising. extent to. - 
the dateof her.death-. e . s . . The 
conclusions which we draw from the facts. 
here are that Nawab. Abida Begum. was at’ 
the time of her husband’s death of intellectu- 
al capacity gréater than that possessed by- ` 
most ofthe ladies of asimilar position to her 
own, that she was very devout, spending her ‘ 
time largely on religious observances, that 


she had certain literary tastes which were’ 


connected with her religion (her poems were, 


_religious) and that she, a .childless woman, , 


lavished her affection: upon the daughters oi. 


dren. Thelearned Judges of the Chief Court™,.,‘ sn 


0 O, 
Abid: “Husain. She further“ showed- kind- 
ness to other mèmbers ofthis family, having 
Jafri Begam, her husband's mother; to: live 
with her and on the evidence treating his 
other relations’ with “great consideration: 
She appears to have been a “woman “singu- 
larly disinclined to extravagance. She’seems 
to have lived well within her income: We 
. shall discitss ~~ later’ “what” ` became 
of , her savings, She” ‘clearly “was” not 
a “woman who wasted’ her “money.” On 
thé other Hand, she husbanded ‘her resour-. 
ces. She lived médestly in a house which 
had not costa great deal of money and was 
apparently “happy inthe’ exercise ‘of ‘her 
religious dutiés and in’ the society of her 
favourite Sultan; Sultan’s “husband: and 
Sultan’s children.’-In substance this agrees 
with ` the- ‘coriclusions ~ éxpressed- by the 
Subordinate Judge, “and their Lordships 
accept it ás correct, 0 000 

-The properties in suit consist of (1) prc- 
poe in respect of which Abida Begum 
‘had executed.deeds of. transfer in favour. 
of Abid.. Husain, or his heirs, (2) properties. 
purchased .by Abid Husain, the sale-deeds 
being in his favour, and (3) properties , ac- 
quired in the name of appellant NO. 1 or 
appellant No.. 2,.or their children. The 
main case. for.the:respondent, _as plaintiff, 
was that Abida Begum. was an. old: 
and imbecile wcman. „of weak intellect, 
who was entirely .under the influence __ of 
Abid. Husain, and appellants Nos. 1 and 
2 and that. they.thus obtained the transfers 
under head. (1). and ‘the use of her monies. 


ee A ee 
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enough that the monies used. for the pur- 
cheses-belonged to-Abida..Begum. _.--. 
The fovr properties remaining in dispute 
are.(a) War. Loan Certificates ofthe. «face 
value of Rs. .24,000,. purchased in ‘the 
name ©” appellant No..1..in -May,. 1927, ata 
cost of Ks. 22,800 ;-(b)-War Bonds of the face 
yalue of Rs. 12,000, purchased in the name of 
appellant No. 2 in- August,- 1918, at. par; 
(c) two adjoining plots- of land purchased 
in 1917, ata cost of Rs. 1,050 on which `a 
building named “Sikandar‘Manzil” was 
subsequently constructed at a cost of aboutRs. 
10,000, one plot being taken in the name of , 
appellant No.1] and the other in the name- 
of herinfanison, appellant No (3) ; (d) 
the rights under a registered deed of sale’ 
dated the 26th October, 1923, . executed by. 
Abida Begum in favour of the infant - 
children of appellant No.1, who are ap- 
pellanis Nos. 3—6, purporting to sell to them - 
for a consideration of Rs..10,060, her right, 
title and interest in a one-third ., share of, 
two. houses which her mother left in _1895,- 
subject.to.a mortgage-.of the year.1893 for 
Rs. 9,000. | BE. te 
_As regards properties. (a) (b), and (c) the 
appellants do not now dispute. that the _ 
necessary monies ‘for..these transactions 
must be taken to. have been supplied. by 
Abida. Begum, but they maintain that 
ihey. were effectively, gifted.. to.. them by.. 
Abida Begum. The. respondent denies this 
and. maintains. that they were _benami. 
transactions on behalf of Abida Begum, _ 
and that. they. formed part of her. estate. 


Shortly after the death of Abida . Begum _- 
appellants Nos. L. and 2 sold the War Loan: 
and War Bonds, andin their’ place, pur. 
chased for..Rs.. 35,000, a perpetual -mainten-_. 
ance. of Rs. 2,100 a year. - 2 NG. 
* The. Subordinate Judge. held, on the 


for . the acquisitions. under heads _ (2) and. 
(3). The main case in defence was thatthe 
properties had been . acquired by.. Abid 


T =- ~ =~ > 


oth sides. _ . sos Ray neta, ia, Gta in 
““As would be inferred ‘from what-has been 
already stated? the ~ respondent’s case of 
incapacity and ‘undue influence’ has ‘been 
rejected ‘by both courts, and: further it- has 
been held that the respondent is ‘precluded: 
from ‘claiming any of the properties” acquir- 
ed by. Abid Husain because ‘of the action of 
Abida Begum in “accepting, as widow- and 
an heir of Abid Husain, her~share in - the 
partition of Abid Husain's”~ estate, ’-~these” 
properties” being ‘included: “as ‘forming- 


a - 


part“ot that’ estate ‘although it-seems~clear- 


evidence, that properties (a), (b) . and (ce), 


or the money for their acquisition and for 
the erection of the building on (c), .. were 
gifted by Abida. Begum to. the respective 
appellanis in -whose. name they stood, but 
the Chief Court reversed. that finding, 
‘differing in the inference to be drawn from . 
the facts. The facis are fully detailed in. . 
boih judgments, and. it is unnecessary to 
reiterate them in detail. Their Lordships . 
prefer the conclusions of the ‘Subordinate. 
Judge. In their. opinion, all the circum- 
stances go to support this. view. „Abida 
Begum.. had made a wakf of the monies 
she had recovered from her first husband’s__ 
estate, and was. able not only to live com- 
fortably on her „wasika, but to make very | 
considerable savings out of it; it was from 


w r 


1933 


these savings that the various properties 
in suit were acquired. Her-only _ brother 
was dead, and she had only the three 
half-sisters, apart from her second hus- 
band and his family, her devotion to whom 
has already been stated; these relations 
made it a most natural thing that, after 
the death of Abida Husain, she should 
make gifts to appellant No, 1 and her 
husband and family, who would not be 
among her heirs. On the other hand, it 
is not clear that any advantage would be 
gained by her carrying out benami tran- 
sactions in favour of parties other than 
her heirs. But the decisive fact, in their 
Lorpships’ opinion, is that, as found by 
the Subordinate Judge, the interest on the 
War Loan was drawn by appellant No.l and 
the War Bonds remained in the possession 
of appellant No. 2, who drew the interest 
on them. In the case of “Sikander 
Manzil’ the house is named after appellant 
No. 2 and this, along with the other cir- 
cumstances, is sufficient, in the opinion 
of their Lordships, to prove the gift of 
this property. The respondent maintain- 
ed that, Abida Begum being a pardana- 
shin lady, the appellant had failed to 
prove that she knew and realised what 
she was doing; their Lordships are of 
opinion that, in view of the findings of the 
Subordinate Judge, the appellants have 
discharged their burdenof proof in this 
respect. 

As regards property (d), there is no doubt 
that the consideration of Rs. 10,000 was 
borrowed fromthe bank by appellants Nos. 


1 and? and was handed over to . Abida 
Begum in the . presence of the 
Sub-Registrar at the time of the 


transaction, and that the debt to the bank 
was subsequently repaid in instalments. The 
appellants maintained sthat it was a genuine 
sale, the price being provided by them. Both 
courts below have held that the transaction 
was not a genuine sale, the form of a sale- 
deed and the handing.over of the money 
being a mere farce. The appellants. accept 
these findings, and” now seek to main- 
tain thatthe property was gifted by Abida 
Begum, but this was not pleaded nor was 16 
includedin the issues, and there was no 
investigationinto the facts in order to 
ascertain whether the gift was completed 
according to the requirements of Muham- 
madan Law; accordingly, their Lordships are 
unable toentertain or consider this conten- 
tion. 

In result, the appeal will succeed as 
regards (a) the War Loan. Certificates .for 
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Rs, 24,000; (b) the War Bonds for Rs. 12,000; 
and- (c) the “Sikander Manzil” property, 
and will fail as regards (d) the interest in 
the two mortgaged houses. It follows that 
the decree of the Subordinate Judge -dated 
the 23rd May, 1928, should be affirmed, and 


~ that the decree of the Chief Court dated the 


6th November, 1929, should be reversed in 
so far as ib granted decree in the respon- 
dent’s favour for Rs. 12,000, being one-third 
of the War Loan and War Bonds, and for 
a one-third share in the “Sikander Manzil.’ 

As regards costs'in the Chief Court and of 
this appeal, their Lordships are of opinion 
in view of the grounds expressed by the 
Chief Court for their decision as to costs in 
their court and the partial failure of this 
appealon a lesser point, that substantial. 
justice will be done by giving the appellants 
the costs of this appeal, and not disturbing 
the decree of the Chief Court In this respect. 
Their Lordships will humbly advise His 
Majesty accordingly. 
A. ms Order accordingly. — 

Solicitors for the Appellants: —Messrs. 
Barrow Rogers & Nevill. i 

Solicitors for the Respondent: — Mr. Harold 


Shephard. 


—— 


PRIVY COUNCIL. l 
Appeal from the Bombay High Court. 
< March 23, 1933. 
Lorp ATKIN, LORD T'HANKERTON, 
LORD MACMILLAN, Sir Jonn WALLIS AND - 
Srp GEORGE LOWNDES. 
Fieu CHATURBHUJ PIRAMAL— 
APPELLANTS 


z > VETSUS _ 
Fira CHUNILAL OOMKARMAL— 
RESPONDENTS. i 

Private international Law—Act of foreign Gov- 
ernment confiscating property of its own subject 
situated in foreign territory— Power of British Court 
to question validity of eonfiscation—Debts, locality ‘of 
Z Place where debtor resides in the abserice of sole or 
primary agreemenito pay elsewhere. 

S and O were both resideats and nationals of the 
Indore State. S employed O to enter into execu- 
tory contracts of purchase and sale for him both in 
Indore andin Bombay. Ohad his Head Office at 
Indore, And while separate accounts were kept in 
Indora and Bombay, aad the transactions were kept 
distinct S was in the habit’ of giving orders for his 
Bombay account in Indore where they were transmit- 
ted if necessary at his expense. to Bombay, 
and mds ‘and.received payments in respect of the 
Bombay aczouat in Indore. 5 was convicted o 
criminal breach of trust in respect of State funds. 
The Goverament’ of Indore decided to- confiscate S’s 
properties.- O was ordered to transfer the Bombay 
account to 7 redit the 
balance inthe name.of the Government, This was 


7s at 


919 
done, and ‘on 15th May, an entry was made in O's 
books crediting the Maharajah of Indore with the 
-balance of Ss account. Another creditor of S 


attached the amounts due to S by O also on tke 


evening of 15th May, and sued to recover the amount 
from O0; - . - 


- Held, (i) that asS.and O were residents. of Indore 
and as there was no sole or primary obligation on 
the part of O to pay at Bombay, and no exclusive 
right of suit at Bombay,the debt was situate at 


e 


Indore; [p. 215,col. 1.] - - 

(14) thatit was a well established rule of law that 
a court will not inquire into the legality of acts 
done bya foreign Government against its own sub- 
jects in ‘respect of property situate in its own terri- 
tory and it was not; therefore, open to the Bombay 
Court to examine whether the _ Government acted 
validly or not within its- own domestic Jaws in 
confiscating the debt. Aksionairnoye ` Oltschestvo 
Dlia Mechanicheskoyi Obrabotky Diereva v. Sagor 
& Co. (1) and Olga Palay (Princess) v. Weisz (2, 
followed. |p 216, col. 1.] : Se 

For determining the existence ofa debt between 
the principal and agent it is necessary to consider 
the accounts as a whole.|p. 215, col. 1 ] Se 


- Messrs. W: A. Greene, K.C.,-D.N. Pritt, 
K.C.; and- A. T. Denning, for the- Appel- 
lants, yt 

Messrs. W. Hi. Upjohn, K. C., 
Asquith, for the -Respondents. 

Lord Atkin.—This ıs an appeal from a 
judgment -of-the High Court at Bombay, 
in its appellate jurisdiction reversing `a 
judgment of Kemp, J., who had made a 
decree in favour of the plaintiffs, the pre- 
sent appellants. The question is one of 
competing claims to a debt owed by the 
defendant in the -action, the respondent 
Oomkarmal .to one Shankarrao. The 
plaintiffs are: judgment-creditors of Shan- 
karrao, and they claim to have effectively 
attached the debt; the defendant alleges 
that at the time of the attachment. the debt 
had already been seized by the State of 
Indore. The plaintiffs do not claim that 
they acquire any right in ‘respect of the 
debt until late on May 15, 1924, or the 
morning of May 16, 1924, when a warrant 
of attachment before judgment was served 
on the defendant. The material facts ap- 
pear to be as follows, and have to be con- 
sidered in reference to the date just men- 
tioned. 

Shankarrao was a Court Official in the 
Service of the Maharajah of Indore, a State 
which for the present purpose is to be con- 
sidered a sovereign independent State. In 
March, 1924, he was arrested charged with 
sedition and criminal breach of trust, and 
sentenced to seven years’ imprisonment. 


and Cig 


He was said to have applied large amounts - 


of State funds to his private purposes. The 
Maharajah resolved to confiscate his prop- 
erty towards satisfaction of the amount due 
to. the State. Delay was considered. preju- 
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dicial, and it was determined to seize the 
property by executive act, or act of State 
as it was styled by the Prime Minister of 
‘Indore, who gave evidence for the defend- 
ant. Shankarrao was resident in and a 
national of Indore. He had had large 
dealings with Oomkarmal, also a resident 
in and a national of Indore. Oomkarmal 
was:an agent who bought and sold com- 
modities on commission. His Head Office 
was in Indore. In 1930 he had traded 40 
to 49 years in Indore, and about 10 years 
in Bombay. For about two or three years 
beforé 1924 he had done business for Shan- 
karrao through his Indore Office, and -for 
about one and a-half years also through 
his Bombay Office, The dealings appear 
to have been chiefly forward transactions 
in various commodities, cotton, linseed, 
wheat and gold. Separate accounts were 
kept at Indore and Bombay. The exact 
course of business must be considered in 
more detail-later on. At present it is 
sufficient to say that Shankarrao opened 


‘two accounts at both Indore and Bombay, 


one in his own name, the other in that of 
his wife, but both were in fact his own. 
At the time.of Shankarrao’s arrest, the 
accounts at Indore appear to have been 
even: but the accounts at Bombay showed 
a credit of Rs. 1,44 420 on his own accounts 
and Rs. 80,462 on his wife’s account. There 
was an oulstanding purchase of 1,000 tons 
of linseed for the May account which in- 
volved a purchase to the amount of nearly 
three lacs, and was closed on the instruc- 
tions of the State by the 9th May at a loss 
of Rs. 26,385. The net sum involved in 
this case is, therefore, Rs. 1,98497. On 
April 12, 1924, the Prime Minister of Indore 
issued an order to the. Inspector-General 
of Police to place under attachment cer- 
tain house property in Indore and “any 
-other. properties funds and rights. belonging 
to Mr. Shankarrao Gawde .which after 
necessary inquiries may come to his. know- 
ledge.” On. the 17th April, a notice by 
the Inspector-General was served.on the 
defendant as’ follows:. _ 

“Notice is being given te you to the following 
effect;— 

As per order of Holkar Government in respect of 
the attachment of property and rights of Shankarrao: 
‘Baburao Gawde an order of the Prime Minister was 
issued .to that effect and consequently this notice is 
-being given to you that in khata account of your 
shop at Bombay a sum of Rs two lacs nearly is 
found claimable-in the name of Shankarrao -Baburao 


-Whereas several lacs of rupees are also claimable by 


the Government from Shankarrao Gawde, therefore; 
you are being informed by this notice that you will 


,produce the abovenamed amount of monies’ within 


eight days and full account of his dealings within 
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four days betore the Prime Minister Saheb and obtain 
a receipt in respect of monies, otherwise after the ex- 
piry of the ‘said) period steps will be taken according 
to law. Thisisall The date the 17th April 1924. 


GULAM MAHOMED 


Inspector General 
Commissioner, 
Indore State Police,” 


Oomkarmal on receipt wrote to the Prime 
Minister that he had written to Bombay for 
the account, and thatit would take 10 or 12 
days to have it copied and sent and 
immediately on receipt he would make his 
submission “in connection with the payment 
of the account which may be found due by 
me." By May 2, the account had been 
received in Indore, and on that day, in 
pursuance of a written direction from the 
Prime Minister, the Inspector of Police 
addressed the following order to Oomkarmal, 
“With reference to the schedule of accounts 
submitted by you on the 30th April, 1924, in 
connection with Mr. Shankarrao Gawde’s 
dealings with your firm, I have the honour 
to request you under order of His High- 
ness'’s Government to kindly remit to the 
Huzur Treasury through this office a sum of 
Rs. 1,44,420-9-6, which your frm owes to Mr. 
Shankarrao Gawde as soon as possible.” 
On oth May, Oomkarmal wrote to the 
Inspector-General that the amount was 
very large and asked hm to convey to His 
Highness a request for a year’s time “to pay 
up the amount you have asked me to pay 
inthe State Treasury.’ On 9th May, the 
Inspector-General, acting on instructions, 
: wrote to Oomkarmal that the Government 
did not think it expedient to grant his 
request. “Kindly, therefore, see that you 
remit tothe Huzur Khajana the above sum 
at once, and send me the Treasury receipt.” 
In the meantime the State had discovered 
the account at Bombay in the name of 
Shankarrao’s wife. hey had obtained a 
copy of the account from Oomkarmal and on 
9th May they served him with a similar 
notice to that relating to the account in his 
name. On 7th May, Oomkarmal had 
received orders fromthe Inspector-General 
to close the linseed purchase, and on 9th May 
the ioss on this transaction was reported by 
telegram from Bombay, 
Rs. 26,389. Onl2th May, Oomkarmal wrote 
again pressing for time, and undertaking not 
to deal with his immovable property within 
the State until he had paid off the amount. 
On the 14th, the Inspector of Police had an 
interview with Oomkarmal and asked him 
to transfer the Bombay account to the Indore 
office, and to credit the balance in the name 
of the Government, This was done, and on 
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15th May, an entry was made in Oomkarmal’'g 


-books crediting the Maharajah of Indore with 


Rs. 1,98,497 the balance of Shankarrac’s 
account. Itis necessary to state that accord- 
ing to the evidence of the Inspector-General 
and Oomkarmal, Shankarrao had agreed in 
March that his Bombay account should_be 
transferred to the books at Indore though it 
is not suggested that the agreement provided 
for a further transfer of the balance to the 
Maharajah. Shankarrao denied the agree- 
ment and the trial Judge decided against 1t. 
This finding was accepted by the Appellate 
Court and must be treated as correct. 
Except that it shows that all the acts done at 
Indore were as regards Shankarrao in 
invitum, andisa further illustration of the 
tendency of some people both in India and 
elsewhere to seek to support, by false 
evidence, what may be a good case, it 
appears totheir Lordships, as it did to the 
Appellate Court, not to affect the result. 
On l4th May, the present appellants com- 
menced a suit inthe Bombay Court against 
Shankarrao to recover the sum of over two 
lakhs which was apparently due on similar 
transactions to those with Oomkarmal. On 
15th May, they obtained an order under O. 
XXI, r. 46, and O. XX XVIII, r. 5 of the Code 


- of Civil Procedure for the atfachment before 


judgment ofthe debt due from Oomkarmal 
to Shankarrao, and on the same day a 
warrant of attachment of the debt was 
issued and served at Oomkarmal’s place of 
business et Bombay on May 16. Written 
notice of the order and the warrant was 
given to Oomkarmal’s office about 5-30 on 
the evening of 15th May. Oomkarmal’s 
solicitors replied that there was po amount 
due asthe account had been squared up. 
On 3rd September, 1924, the plaintiffs 
recovered a decree against Shankarrao who 
made no appearances for Rs. 2,37,064 and 
costs, and on 25th September, 1924, obtained 
an order continuing the order of loth May, 
prohibiting Oomkarmal from giving over 
the debt to Shankarrao, and giving leave to 
the plaintiffs to file a suit against 
Oomkarmal for a declaration that the 
alleged payment of the debt was collusive 
and fraudulent, and that the debt still 
remained payable to Shankarrao. In what 
must be supposed to be in pursuance of that 
order, the present suit was brought by the 
plaintifis against Oomkarmal, asking not 
merely fora declaration as stated in the 
order, but that the plaintiffs were entitled to 
payment of the debt and for an order upon 
the defendants to pay the amount of it to 
the plaintiffs. Thesvit was not brought to 
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“trial until 1930,: probably because Shankar- 
Tao was a material witness for the plaint- 
‘tiffs, and had not been released until 1928. 
Mr. Justice; Kemp was. of opinion that 
Shankarrao:dealt directly with the Bombay 
shop, that Shankarrao could have sued 
<Oomkarmal’s Bombay shop in Bombay: and 
that a-liability. due to Shankarrao in British 
‘India could not be affected by a transfer in 
Indore not sanctioned by Shankarrao. He 
-thought that the situs of the debt wasin 
-Bombay, as it. was properly “recoverable 
there. Healsothought that the court could 
.determine the validity of any act of a foreign 
„State affecting. the rights of a subject of that 
<State in British India. -Acccrdingly :by 
cdecree of 4th :February, 1931, he declared 
that. the .defendants were indebted’ to 
¢cShankarrao in Rs. 1,98,497, at the date of the 
_warrant of attachment and ordered thatthe 
edefendant pay tothe plaintiffs the said sum 
«by agreed instalments. On appeal the 
«Appellate Courts Beaumont, G.: J., and 
>Rangnekar, J., came to the: conclusion 
‘that the debt was situatedin Indore, that 
“by tbe 15th May, the debt had been séized 
“by the Government of Indore; and that 
.it' was not open tothe Bombay Court to 
‘question the legality of acts done by a 
‘foreign Government against its own sub- 
‘jects in respect of property situate in its 
‘own territory. They therefore allowed the 
“appeal and dismissed the action. 

‘The argument .before this -Board turned 
‘upon the situs of the debt and. the power 
‘of the Indore Government to seize ıt. It 
“was apparently not in dispute on either 

side that ifthe Government had not seized 
‘the debt before the plaintiffs obtained the 
. order on May 15, 1924, the plaintiffs would 
“have been entitled to succeed inthe action. 
‘Jt therefore has been unnecessary to ex- 
« amine the proceedings ineBombay, or to 
“have explained how the ex parte order of 
: September 25, 1924, could lead to a suit 
“ which determined the property inthe debt in 
“the absence of the Indore Government; or how 
‘an order permitting a suit for a declara- 
‘tion -as to the title of Shankarrao ‘could 


“lead to a suit claiming title in the plaint- ` 
|. iffs and payment to them; and to a decree - 


granting such relief. - Their Lordships 
: express no opinion upon these topics. 

The first question that arises is whether 
‘the debt was property situate within the 
-territory of Indore. The plaintiffs, while 
‘conceding a general rule that the situs of 
` £a- debt is the residence of the debtor 

‘contend that there is either a parallel rule 
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tion to the general rule of thé residence 
‘of the debtor to be found in situating the 
debt in the place where it is properly pay- 
able. This appears to mean either the 
sole place fixed by the contract for pay- 
ment, or possibly the place primarily fixed 
for payment by the contract with the 
necessity -to` prove default: in ‘that place 
before the debtor. can be. sued elsewhere 
for either debt or damages for default as - 
the case maybe. In view-of the nature 
of the dealings which gave rise to the debt 
in question their Lordships find it unneces- 
‘gary to discuss the numerous cases «which 
-have considered the. problem of the situs 
of debt; or finally to define exhaustively 
the rules which will determine that problem 
in India. -In the present case they have 
debtor and creditor ‘both resident in and 
-(if for this purpose it is relevant) nationals 
-of Indore. Unless it can be shown. that 
the contract expressly or impliedly 
- provided for payment in Bombay, either 
-solely~ or it may be primarily, . or, 
. which is not suggested, made the debt 
- enforceable only in the Bombay Courts, 
there is no test of situs which can be 
suggested, whether in India or elsewhere, 
which could make the debt not situate in 
Indore. On examination of the contract it 
appears that the principal Shankarrao 


- employed the agent Oomkarmal to enter into 


executory contracts of purchase and sale 
for him both in Indore and in Bombay. It:is 
presumed thatthe agent became personally 
liable upon the contracts and paid upon them; 
in any case, he became entitled to be 
indemnified against his liabilities. The 
agent's head place of business was in 
Indore: and while separate accounts were 
kept in Indore and Bombay, and the transac- 
tions were kept distinct it is plain from the 
evidence and from the: nature of things 


“that Shankarrao, who was employed at the 
“ Court of Indore was in the habit of giving 


orders for his Bombay account in Indore 
where they were transmitted if necessary 
at his expense by telegram to Bombay, 
and made and received payments in respect 
of the Bombay account in Indore. The agent 
was under a liability at any time to account to 
the principal for his transactions, and to pay 
to the principal any balance : due 
on such accounting. - The accounting 
would in ordinary circumstances take 
place ‘in Indore where the head office 


‘of the. agent was; and where both parties 


resided. -It-would not be part of the obliga- 


. tion of theagent that-he should have to pay 


vof. equal validity or -at any rate-an excep- to.. the principal. sums..due. on one account 
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without setting against them- sums due 
to the agent on another account. In other 
words for determining the existence of a 


debt between the principal and agent it 
was necessary to consider the accounts as 
> whole. No doubt)the parties might, if 
so minded, have cometv an express agree 
ment varying these simple business obliga- 
tions, but there is no evidence of any 
express terms of the agency arranged bel- 
ween the parties. The fact mainly relied 
on to support the view that the debt on 
the Bombay account was solely or. primarily 
payable in Bombay’ was a statement by 
Oomkarmal in  cross-examination that 
Shankarrao's transactions withBombay firms 
were entered in Bombay books and could 
not be transferred to Indore books. The 
manager of the Bombay business, indeed, 
stated in cross-examination that they could 
transfer the account without Shankarrao’s 
consent. But without ielying on the 
manager Oomkarmal’s statement seems “to 
mean no more than that the transactions were 
40 be kept separate, and Bombay transactions 
not to be introduced into the Indore account, 
This is an obvious intention in opening two 
accounts, and in no way displaces the 
primary obligations above referred to arising 
between principal and agent! Shankarrao 
himself stated that it was his desireto keep 
his property in Bombay: and that as faras 
‘possible he wanted moneys to remain in 
‘Bombay, as he was afraid of the State. 
There is no evidence that this desire was 
communicated to Oomkarmal; buteven if it 
had been there would’ be no foundation for 
inferring an implied agreement that moneys 
due on the Bombay account were to be paid 
either solely or primarily in Bombay, It 
appears to their Lordships that there was no 
evidence to displace the ordinary obligations 
that would arise in the ordinary ‘courseofa 
“business such as this that on the balance of 
account Shankarrao was bound to pay 
"Oomkarmal where he resided in Indore: and 
‘similarly Oomkarmal was bound to pay 
‘ShankarraoinIndore. That there was not a 
right to sue Shankarrao in Indore could 
hardly be contended. It is difficult to think 
‘that he could only be sued in Bombay, where 
he did notreside, and had no place of 
“business, In these circumstances there 
being no sole or primary obligation 
to payin Bombay: and no exclusive -right 


of suit in Bombay: and both parties being. 


resident in Indore, it is impossible to dis- 
place the decision of the Appellate Court 
that ihe debt was situate in Indore. . 


The remaining . question 18, whether the 


Se 
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-of Shankarrao was an 
- perfect conformity with the laws of the 


“State. - But 
thair Lordships find: themselves 


“Russian - cases in 
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State of Indore- had: effectively transferred 


‘the property in the debt from Shankarrao 


to-itself before the Bombay Court:on May 
15, 1924,. purported to interfere with the 
disposition of the debt. The events which 
have already been narrated make it clear 
that before that: date the Indore.Govern- 
ment had taken every effective step to 
give themselyes the dominium in the debt. 
They considered that. Shankarrao was 
their debtor: they intended to apply his 
property in satistaction of his debt: they 
made inquiry into debts due to him: they 
directed Oomkarmal to pay to them the 
debt which he owed to Shankarrao : Oom- 
Karmal submitted to the order: he ac- 
cepted the Government's:authority to close 
a transaction open on Shankarrao’s account 
and he. eventually, after asking for time 
to. pay, completely attorned’ to the Govern- 
ment at their direction by entering them 
on his books as his creditors in place of 
Shankarrao, Short of payment which: is 
not transfer of a debt but discharge, 16 is 
difficult, to discern what more effective steps 
would betaken by a Government to ensure 
the complete seizure of a debt. 


_ Their Lordships have not adverted to the 


‘oecurrences in Indore after May 15, which 


show that Oomkarmal was given time to 
pay the debt to the Government on lodging 
with them security over his immovable prop- 
erty and over certain debentures and, 
that the Government later made. formal 
‘orders confirming the acts done before May. 
They appear to support the case of the 
‘defendant: but as they occurred after the 
time when the Bombay Court intervened, 
itis simpler to ignore them. 


It seems to have been the ‘opinion of Mr. 
Justice Kerap that the Bombay Court was 
bound toinquire into the validity of the 
acts ofthe Government of Indore: that in 
the absence ‘of -evidence to the contrary 
the law. of Indore must be taken to be the law 
of British India andas Indian Government 
could not by executive act confiscate the prop- 
erty of a resident the Indore Government 
must be held to be equally incapacitated. 
This seems to ignore the evidence of ths ` 
Prime Minister of the State that the order 
of His Highness to confiscate the property 

act of State and in 


or nob 
in com- 
plete agreement with the Appellate Cours 
in accepting the law laid down in the two 
the Court- of Appeal in 


whether this be -s9 
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the Sagor case, Aksionairnoyé Obschestvo Dla 
Mechanicheskoyi Obrabotky “Diereva v. 
Sagor & Co. (1) and Olga fPalye (Prin- 
-cess\ v. Weisz (2) and pithily -stated by 
Lord Russell in the latter case. “This Court 
will not inquire into the legality of facts 
done by’ a foreign Government against 
its own subjects in respect of- property 
situate : im its own territory.” The pro- 
position is well established as a rule 
governing the decisions.of a domestic Court 
in relation tothe acts of a foreign Govern- 
ment: and a departure from it is calculated 
to cause confusion. This’ is not the case 
“of an action against an individual for a 
‘wrongful act done to the plaintiff. In such 
“a case it may be that if the defendant seeks 
‘to justify under anorderof a foreign State 
‘the Courts may inquire into the scope of the 
. authority: their Lordships express no 
opinion upon sucha topic. - 

The present case is cne of property 
seized and taken into possession by the 
Government of the foreign territory in 
which itis situate. In such a- case the 
Court will not examine whether the Govern- 
ment acted validly or not within its own 
domestic laws. 

For these reasons their Lordships are of 
opinion that this appeal should be dismissed 
and they will humbly advise His Majesty 
accordingly. “The appellants must pay 
the costsofthe appeal. ` 

A. -~ Appeal dismissed. 

Solicitors for the Appellant.~ Messrs. 
Lattey & Dawe. ; an " 
Solicitors for the Respondent.~Messrs. T. 
L, Wilson & Co. ` a KA, 

(1) (1921) 3 KB 532; 90 L J K B 1202; 12517 705; 
65 S J 604; 37 T-L R777. 


-(2)-(1929) -1 K B 718: 98 LJ K 
73 S J 283; 45 T L R365. > 
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PRIVY COUNCIL. 
A ppeal from the Patna High Court. 
March 30, 1933. : . 
Logn TOMLIN, Siz Joun WALLIS -AND SIR 
l GEORGE LOWNDES. | 
Raja RANBAHADUR SINGH AND ANOTHER 
,  —ÀPPELLANTS ; : 
VETSUS’ | 
NAGARSETH KASTURBHAI MANI 
' ‘BHAT AND ANOTHER— RESPONDENTS. 
Chota Nagpur Encumbered Estates . Act (VI of 


- 1876), s. 18—Sale by.manager—Hssential conditions 
-— Preparation -of scheme, how far necessary— 


465: 141L T 207. 


- Interference by Superior Revenue authorities, 
effect of, 
Section 18 of the Ohota Nagpur Encumbered 


Hstates Act only prohibits a sale until a scheme 


r-has been: prepared and approved, | and does... not, (P 


RANBAHADUR SINGH v. NAGARSETH KASTỌRBHAI, 


‘His Majesty in Council 


"342; 3 Pat L R 157 (P.O) 
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require the preparation of any further scheme to 
Justify a sale which in the opinion of the Com- 
missioner andthe Manager may be expedient in the 
interests of the estate. [p.218, col 1.] | 

Under, the said section the Commissioner and 
the superior Revenue authorities, if they chose to 
intervene, are entitled. to have a controlling 
voice in any sale under the, Act, and a sale ‘by 
the Manager on terms sanctioned by the Commis- 
sioner is a sale which satisfies the requirements of 
8.18. Hukim Chand v. Ran Bahadur Singh (1), 
distinguished [p. 215, col. 2.] 

Messrs. L. DeGruyther, K.C., Hyam, and 
Champatrat Jain, for the Appellants. 


Messrs. A. M. Dunne, K. C., and W. Wal- 


‘lach, for the Respondents. 


Sir John Wallis—The subject of this 
appeal is the Pareshnath Hill in the 
Hazaribagh District of Chota Nagpur, which 
has for many hundred years been held 
sacred by both branches of the Jain 
religion, the Swetambaris and the Digam- 
baris, and has unfortunately been the 
subject in the last twenty years of no less 
than four suits, of which two, Hukum 
Chand v. Ran Bahadur Singh (1) and 
Maharaj Bahadur Singh v. Seth Hukum 
Chnnd (2), have already been dismissed by 
affirming the 
decision of the courts below, while. the 
appeals in this and the remaining suit now 
awali decision. 

The present suit was instituted on .the 
24th June, 1920, by the Raja of Palganj 
and the Digambaris, who had .obtained 
from the Raja a permanent lease of the 


“Hill on the 4th January, 1919, to recover 


possession and mesne profits from the 
Swetambaris, in whose favour a deed of 
sale had been executed on the 9th. March, 
1918, by the Manager of the Palganj estate 
unders. 18 of the Chota Nagpur Encun.ber- 
ed Estates Act, 1876, on the ground that 
the sale was illegal, invalid and inoperative 
on eighteen grounds set out in para. 20 of 


‘the plaint. All these grounds were rejected 


by both thelower courts, but before coming’ 
to them their Lordships will refer to the 
defendants’ plea in limine that the suit 
was barred by reason of a compromise into 
in another suit.. i 

On the 6th October, 1917, the Commis- 
sioner of Chota Nagpur had sanctioned 
the sale of the Hill to the defendants under 
s. I8 of the Act, subject to his approval 


(1) 80 Ind. Oas 84l; 51 I A 208; A I R 1924 
P. O. 156; 34 M L T 120; 3 Pat. 625: (1924) M W 
N 710; 47 M L J 562-32 A LJ 935: 
(29; 2LL WI; L R5 A (P. 0) 190; 

(2) 93 Ind. Cas 219; ALJ 100; AE R 1996 
P. 3 13; (1926M W N 199; 50 ML J 63] 
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of the sale deed. On the 4th January, 
1918, an appeal by the Raja of Palganj 
represented by the Manager, came on for 
hearing before the High Court of Patna 
from a decree of the Subordinate Court-of 
Hazaribagh in a suit brought against him 
by the Kaja of Nawagarh claiming an 
undivided half-share of the Pareshnath 
Hill. On the 3lst January the hearing of 
the appeal was adjourned at the suggestion 
of the court with a view to a compromise, 
and on the 4th February both parties filed 
a petition stating that the suit had been 
compromised. on the terms that they should 
each of them dispose of their interests in 
the Pareshnath Hill to the Swetambaris 
on terms already settled, that all questions 
‘of ownership in the Hill should be left 
undetermined, and that the boundaries 
between the Hill and the Nawagarh estate 
should:bedemarcated . Under this compromise 
the Raja of Palganj’s interest in the Hill 
-was to be sold to the Swetambaris on the 
terms already sanctioned by the Commis- 
sioner. | 

.At the same time the Swetambaris who 
were not parties to the suit presented a 
petition agreeing to these terms. It was 
ordered to be recorded, and the petition 
was adjourned to allow of the conveyances 
being executed and the boundary demarcat- 
ed. On the 26th February the Raja of 
Nawagarh executed a permanent lease in 
favour of the Swetambaris, and on the 
9th March, as already stated, the Manager 
of the Palganj estate, pursuant to the 
sanction of the. Commissioner of Chota 
Nagpur, dated the 4th March, executed 
the deed of sale which is now in question. 
Finally, on the 19th November, 1919, after 


received, the High Court passed a ‘decree 
allowing the appeal in terms of the com- 
promise petition and themap annexed to the 
decree. 


On these facts-the Subordinate Judge . 


held at the trial that the sale and lease 
executed by the parties to the suit pursuant 
to the compromise were merged in the 
compromise decree and that, therefore, the 
sale could not be questioned in this suit. 
He accordingly dismissed the suit. 
High Court, after calling for findings on 
the other issues which the Subordinate 
Judge had left undecided, held that the 
agreements for sale and lease were outside 
the scope of the suit, that the only terms 
within it were the agreement to leave the 
claims of the parties to the Hill unsettled 
and the provision for a demarcation of the 
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boundary between the Hill and the Nawagarh 
estate, and that, therefore, the compromise 
decree could not be taken to have decided the 
question of the validity of the sale-deed and 
was not a bar to the present suit. They proceed 
ed to deal with the case on the merits, and 
held, agreeing with the finding of the Second 
Subordinate Judge on the remaining issues, 
that the plaintiffs’ suit failed. 

Their Lordships have not heard the 
respondents’ objections to the High Court's 
ruling as ta the effect of the éompromise, 
as after hearing the appellants’ case fully 


argued, they considered it unnecessary to 


call upon the other side. They will, there- 
fore, confine themselves to giving their 
reasons for agreeing with both the courts 
below that the plaintiffs’ suit fails wpon the 
merits. 

Their Lordships will first deal with two 


.of the legal objections to the sále, that 


the terms of sale were not settled by the 
Manager himself but by the Revenue 
authorities, and that thesale was not effected 
in pursuance of the scheme required by 
the Act. The former objection, as pointed 
out bythe High Court, was not specifically 
raised in the objections pleaded, and was 
probably suggested by the decision of thig. 
Board in Hukum Chand’s case (1), which 
was not given until four years ‘after the 
filing of the plaint.. The Manager, how- 
ever, gave evidence about it in 1928 when 
the case was remanded, and it has been 
dealt with by both the lower courts, ” 

Section 18 of the Act as amended in 1919 
is as follows :— 

“18. After a scheme has been approved by the 


Commissioner under s. 1!, the Manager shall, subject 
to`: the sanction of the Commissioner have 


; | : power, — 
the report of the demarcating officer had been - 


(a) to demise by way of mortgage the whole or 
any part of such property for a,;term not 
exceeding twenty years from the date of 
publication of the order under s. 2, or 

(b) to sell by public auction or .by` private 
contract, and upon such terms as the 
Manager thinks fit, such portion of such 
property as may appear expedient, 

for the purpose of raising any money -which may. 
be required for the settlement of the debts and 
liabilities to which the holder of the property is 
subject, or with which such property or any part 
thereof is charged, or, a. 

(c) to borrow money, at such rate of interest 
as appears reasonable to the Board of 
Revenue, 

for the aforesaid purpose or for the purpose of 
meeting the costs of such repairs and improve- 
ments of the property as appear necessary to the 
Manager and are approved by the Commissioner ". 

“As regards the objection that the sale 
was not effected in pursuance of the scheme 


required by the Act, s. 11 requires the 


-Manager to prepare and submit to the Com- 
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missioner a schedule of debts and a’scheme terms wes sanctioned by the Commissioner 
for the settlement thereof, and suchscheme, subject to his approval of the sale deed.. 
when approved by the Commissioner, isto The next thing was that in February, 1918, - 
be carried into effect. The. object of the after consulting theLegal Remembrancer and 
‘Act being. to. save ihe estate from ‘sales the Secretary to the Board of Revenue, the 
in execution at the suit ofcreditors, it was Manager as already stated, entered into the 
-only natural. that the power to mortgage compromise which provided for a-sale to the 
„orsell or. borrow money subject to the Swetambaris on. the terms sanctioned by 
sanction of the Commissioner should not the Commissioner. The sale-deed.was then 
come into force’ until the scheme for the drawn up by a Calcutta-firm of solicitors 
settlement of the debts and liabilities of on tha Manager's instructions, and after 
the estate had been approved. A scheme jt had been sanctioned by the Commissioner 
was drawn-up.in this case which provided on the 4th March, 1918, was executed by 
for the liquidation of the debts.out of the Manager on tte-9th March, 1918. -In 
‘income by the. year 1918, but -it proved their Lordships’ opinion the Commissioner 
quite unworkable, and, :as stated in the and the superior Revenue authorities, if 
Manager's final- report, the bulk of the -they chose io intervene, were entitled to 
‘debts was eventually discharged outofthe have a controlling voice in any sale under 
proééeds of the sale in 1918 which is the the Act, and a sale by the Manager on 
subject- of.-this suit. In their Lordships’ terms Sane by the NEK 5 
opinion s. 18 only prohibits a sale untila Commissioner. was a sale which satisfied | 
scheme has been -prepared and approved, -ihe requirements -of s. 18. As observed by 
and does not require the preparation of Ross, JJ., “It is idle to suggest that the 
any further scheme to justify a-sale which -Manager could or should have acted on his 
“in the opinion of- the Commissioner and own responsibility, nor does the statute 
the Manager may be expedient in the “contemplate such a course. The provision 
Interests of the estate. Oe cee a requiring the sanction of the Commissioner 
With regard to the objection that ihe lies in-the negotiations pursued-in this 
‘sale and the terms thereof were not settled : case, and such negotiations seem to be 
“by the Manager but by the Revenue contemplated in the decision in Hukum 
T authorities, under s. 18 the Manager 18 Chand’s case- ‘1), It cannot be said that 
- empowered to sell “by public auction or the Manager is not -a voluntary agent 
“private conéract, and upon such terms 28 because the scope of his action is limited 
=the Manager thinks fit,” but this poweris bythe statute, and it seems to me that 
‘to be exercised ‘subject ‘to the sanction of ~there is nothing in the correspondence 
- the ‘Commissioner, all of whose orders and to show that the Manage: did not perform 
proceedings under the Act- are subject fo . the part in this -transaction which «the 
_ the supervision of the Board of Revenue, statute assigns-to him. As’ regards- the 
‘who may revise, modify or reverse them .Managér’s position under the statute it is 
(a. 21-A of the Act as amended in 1909). - not immaterialto note that s, 20 empdwers 
>In Hukum Chand’s case (1), the Manager the Commissioner to replace-him at any 
was not shown to have had any part in - time.” i . SG A ee 
entering into the alleged oontract forsale -- The only other objection to which - their 
: which was held to be invalid, and the -Lordships think it necessary to refer is set 
‘- observations and judgment of the Board out in para.-20 (h) of the plaint as 
- must beread with reference to that state follows :— 
of facts. . “In that tha said sale inclusive of mineral, jungle 
in the present case, according to the . and all other rights of the plaintiff No.1 therein 


ee ic _ - for the inadequate sum of Rs. 2,50,000 and otherwise 
Manager'sevidence, wht h has been accept upon the termscontained in the said conveyance was 


' ed by both the lower Courts, an offer by “an illegal and tothe knowledge of the defendant, a 

the Swetambaris was communicated to - mala fide exercise, and in .any event not a reason- 
: him by the -Deputy Commissioner, and, able or bona fide exercise cf the statutory power of 
| after full discussion, was submitted tothe a oa a ka el Man eae i a ae 
- Gommissiéner with a recommendation that: -of plaintif No.1. 5 a 
-a sale would be preferable toa lease. The ` Both the lower Courts have arrived at 
_matter was most carefully considered by concurrent findings, with which their Lord- 
£ the Commissioner, the Board of Revenne - ships see no reason to interfere, ‘that these 
'€4nd thé Local Government, and on the 6th -allegations are riot: made out, and that, 
= October, 1917, after further negotiations- on.the. contrary,’ the discretionary- power 
“with the-~ Swélambaris:-a-‘sale- onz-certain >"of--gale -conferred--by- -the-- statute -would 
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appear to have.been:-exercised in:the best 
interests of the estate and that it is not 
shown that any better price could have 
-been obtained. | E 
Their Lordships will therefore humbly 
advise His Majesty that the appeal fails 
and should be’ dismissed with costs.. 
‘AL Appeal dismissed. 
~ Solicitors for the Appellants.—Messrs. 
-Barrow, Rogers & Nevill. 
Solicitors for the Respondents —Messrs. 
Hy. S. L. Polak & Co. | ta! 
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OUDH CHIEF COURT. 
Application No, 109 of 1932. 
April 20, 1933. 
NANAVUTTY,. J. 
THe SECRETARY or STATE ror INDIA 
IN COUNCIL—DerenDant—APPLICcANT 


Versus are 
SCHOOL BOOK anD APPARATUS 

"DEPOT —PLAINTIFF — OPPOSITE . PARTY. 
Railways Act (IX of 1890), 8. 72—Responsibility 
loss or damages— 
of batlee—Extraordinary delay in 
valueless to consignor— 
Liability of Railway for damages. 

Under s. 72 of the Railways Act, the responsibili- 


Whether that 


‘ty of a Railway Administration for loss or damages 


is that of a baileaunder ss. 152 and !61 ofthe 
Contract Act and consequently if by the fault of the 
railway, the goods are not ‘delivered or tendered at 
the proper time, itis liable forthe loss so caused. 
[p, 220, col 1.] Ma 
Where the extraordinary delay in the 
goods has rendered the goods valueless ‘to the con- 
signor, he will be justified in declining to pay 
demurrage and takedelivery of the goods after such 
extraordinary delay and inthe circumstances award 
of damages to the extent ofthe price of the goods 
is proper. Fazal Ilahi vw. Fast Indian’ Railway Co. 
(1), applied, Hast Indian Railway Co. v. Behari Lal- 


transit of 


‘ Bulaqi Ram (2), distinguished. [2bid.] 


Application forrevision of an order of 
the Second Additional Judge, Small Cause 


Court, Lucknow, dated 10th August, 1932. 


, Dayal, for the Opposite Party. 


Mr. G. H. Thomas, for the .Applicant.- . 
Mr. S. N. Srivastava, for Mr Hargobind 


Judgment.—This is an application for 


. revision under s. 25 of the Provincial Small 


Cause Courts. Act against a judgment and 


` decree of Mr. Sheo Gopal Mathur, Second 
-Additional Judge, Small Cause Court, Luck- 
: now, dated the 10th of August, 1932. : - 


+ 
mo 
. 


The facts out of which.this application 


for revision arises as briefly as follows :— - 


The plaintiff, Mr. B. N. Bhargava, partner 
and Managing Proprietor. of the firm known 


~ as School Book and Apparatus Depot, stated 
‘that a parcel. containing 


school books was 
‘booked from-Agra Kinari-Bazar to Lucknow 


p 
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Aminabad “Park Agency, that-the name of 
the consignor andthe consignee was Ratan 
Ashram Agra, and the Railway Bill was 
endorsed in favour ofthe plaintiff. The 
parcel in the ordinary course ought to have 
reached Lucknow on the 21st July, _ 1930, 
and when it did not arrive even by the 
15th of August, 1930, the. plaintiff wrote to 
the Divisional Superintendent of the East 
Indian Railway Co., claiming Rs. 165, the 
-price of the books in the parcel as the 
amount of damages he had suffered. On 
the 17th of September, - 1980, the Chief 
-Commercial Manager of Claims, and Re- 
funds, East Indian Railway Co.; Calcutta, 
wrote to the plaintiff saying that the par- 
-cel of books was lying undelivered at 
-Aminabad. Park, Lucknow and that on 
-payment of demurrage and all other charges 
.due to the Railway Co., within lo days of 
-receipt of this. letter, the parcel could be 
taken delivery of, otherwise it would be 
sold and disposed of in terms of ss. 55 and 
:56 of the East Indian Railways Act (Act 
IX of 1890) without any further intimation 
-to the plaintiff. As by the end of August 
1930, the sale of the aforesaid books was 
over, the delivery of the parcel was not 
taken by the plaintiff, and he filed the 
“present suit claiming the price of ' the 
books and interest . at six per cent. per 
-annum from 17th of September, 1930, up 
to the date of the suit on the’ value of the 
books despatched. The defence was that 
the Railway Administration was under no 
obligation to carry the parcel . within a 
specified time, and that there was no justi- 


- fication for the refusa] ofthe plaintiff to 


accept .the consignment, and that in any 
case the damages claimed were.remcté and 
Upon the pleading of the par- 
ties, the learned Judge of the Small Cause 
Court framed five issues and after discuss- 
ing the case of both parties most elabor- 


-ately he decreed. the plainttfi's suit with 


costs. 


It is clear from the evidence “of the 


-parcel clerk, D. W. No. 1 who was examin- 
-ed on behalf of the 


defendant, Railway 
Co., that bysome mistake of the Railway 
Official, the . parcel of the books which 
ought to. have reached Lucknow in two 
days, and which is proved to:have been 
despatched on the 19th July, 1930, did not 
reach Lucknow till the 26th of August, 
1930, and even then intimation of the arrival 
of the parcel was not given to the plaintiff 
till the 17th of September, 1930, when so far 
a8 the plaintiff fiim was concerned, the 
value ofthe books contained in the parcel 
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-had. sunk to zero. In Fazal Ilahiv. East 


‘Indian Railway Co.(1) it was held “that even 
‘if the company’s employees at Cawnpore 
‘had exceeded théir authority in accepting 
‘the consignment tó be sent by passenger 
‘train, there wasa valid contract with the 
‘company, andit wastheir duty, when it 
“was found that the consignment to be sent 
‘by goods train, to despatch it by this 
‘means with all reasonable speed. But the 
‘company was not liable for special damag- 
‘es for not delivering the goods before the 
‘5th June, as the plaintiff had not given 
‘notice that they were particularly requir- 
‘ed for that date.” 

In the present case it is obvious that the 
extraordinary delay in “the transit of the 
parcel has particularly rendered the con- 
-tents of the parcel valueless for the plain- 
-iff. Unders: 72 of the Indian Railways 
Act, the responsibility. of a Railway Ad- 
ministration for loss or damages is that of 
“a bailee under ss. 152 and 161 of the Indian 
Contract Act, ands. 161 of the Indian 
-Contract Act lays down.that if.by the 
‘fault of the bailee, the goods are not de- 
livered or-tendered at the proper time, he 
‘1s liable for the loss so caused. In the 


` present case, the parcel was booked on the | 


19th of July, 1930, and did not reach 
Lucknow till the 26th of August, 1930, 
‘and-intimation was not given tothe plaint- 
iff til! the 17th September; 1930 and then too 
the plaintiffiwas asked by the Chief Commer- 
- cial Manager of Claims (and Refunds to pay 
demurrage and other charges due on the 
- consignme nt thereby adding insult to 
‘injury. The plaintiff was, therefore, 
justified in declining, in the circumstances 
- of the - case, to pay the demurrage or totake 
‘delivery of the parcel of the books which 
- were no longer required. He has not. claimed 
` special damages .and no speçial damages 
‘have been awarded to him He has been 
. only: awarded the price of the books which 
he actually paid. 
' he learned Government Advocate on 
- behalf of the defendant, Railway Co., has 
cited aruling reported in Hast India Rail- 
way Co., V. Messrs. Behart Lal Baluqi Ram, 
_ 96 Ind. Cas. 454 (2) in which it was held that 
- where the property in goods sent by- rail 


vested ‘in the consignee, he was not 
_entitled to refuse to take delivery 
. ofthe goods onthe ground of their 


late arrival and his proper remedy. was ' 


(1) 64 Ind. Cas. 858; 43 A 623;19 A LJ 654: AI 
R 1922 All. 324. > ; 

(2)96 Ind Cas. 44:8 Lah, L'J 264; A I R192 
Lah, 512; 27 P L R590, : 
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ference in revision. 


- 181—Wayfarers shouting to engine 


-to stop a train merely because wayfarers 


fully 


‘who held an independent - inquiry, 
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to claim compensation. It seems: to: me 
that the ruling reported in Fazal Ilahi v. 
East India Railway Co.,(1) is more appro- 
priate to the facts of the present ‘case 
than the case decided by the Lahoré High 
Court and relied upon by the learned 
Government Advocate for the applicant. 
In my opinion the judgment ofthe learn- 


ed Judge, Small Cause Court, is perfectly 


and calls for no inter- 
For the reasons given 
above, I dismiss this application for revision 
with costs. 

N. Application dismissed. 


sound and correct, 


CE lee 


_ PATNA HIGH COURT. 
Criminal Revision No. 358 of 1932. 
September 13, 1932. `` -> 
: JAMES, J. l 
E. C. D'ORUZ— PETITIONER 
Versus Ne 
i EMPEROR— OPPOSITE PARTY. 
Railways Act (IX of. 1890), s. 101 (a) (c)—Rr. 101, 
driver—Latter, 
if bound to stop train—Prosecution for breach of r. 
101— Evidence of fireman, value of—R. 181, în- 
terpretation of. 

An engine driver of a Railway train isnot bound 
shout to 
him. i 

When an engine driver is prosecuted unders 101, 
Railways Act, for breach ofr., 101 for disobedience 
ofthe guard, the mere ground that the fireman is 
subordinate of ihe driver does not render the formers’ ` 
evidence worthless, but he is to be treated as an 
important witness in the case. 

lt isnot fair, on the happening of an accident to 
charge adriver with breach of r. 101 on the ground 
that the accounts and engineering departments regard 
comparatively small bridges as major bridges, inas- 
much as engine drivers regard r. l3las being ap- 
plicable to important bridges. 

Criminal Revision against an order of the 
Sessions Judge, Saran, dated the 22nd June 
1932: 

. Messrs. B. N. Mitterand D. N. Das, for 
the. Petitioner. l 

Order.— At about 11 r.m. .on the night 
of the lunar eclipse on 27th September, 
1931, a number of persons were walking 
by the Railway line from Sonepore to the 
Ganges at Paleza, when on a small bridge 
which crosses the Mahi stream, four or 
five miles from Sonepore, a train coming 
from. the opposite direction met them, 
with the result that some of them attempt- 
ing to avoid the train, fell or knocked into 
theriver andfour were killed. At the 
joint enquiry the driver of the train was 


exonerated from blame, and the same view 


wastaken by the Sub-divisional Magistrate . 
His 


t 
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view was accepted by the District Magis- 
trate and by the Local Government; but 
forsome reason or other, which has not 
been made clear the driver was subsequent- 
ly. prosecuted on charges framed under 
the Railways Act. It was alleged that ashe 
approached the bridge,some men who had 
safely crossed itcalled out to him to stop, 
but that he took no notice of their cry; and 
that later when the guard made signals to 
him to stop, he ignored the guard’s signals. 
He was placed on trial on chargesframed 
under sub-ss, (a) and (c), s. 10] Railways Act. 
The charge under s. 101 (e) was to the effect 
that the driver endangered the safety of 
persons travelling on foot by not stopping 
the train, when certain people shouted to him 
to stop. Under s. 101 fa}he was charged with 
disobeying rr. 101, 102, 123 and 181 of the 
rules framed under the Act. Rule 101 requires 
the driver to obey the orderof the guard in 
the matter of starting and stopping the train; 
y. 122 requires him to keep a good look out; 
r. 123 requires him to look back frequently; 
and by r. 13l he is required to whistle on 
approaching @ major bridge. 


Mr. B. N. Mitier on behalf of the petitioner 
argues inthe first place that the conviction 
under s. 101 (c), Railways Act, cannot be 
sustained because it is not the drivers duty 
to stop merely because somebody at the side 
ofthe permanent way may shout to him “roko 

gar.” Arguing against the conviction under 
s. 101 (a), Mr. B. N. Mitter denies that the 
engine driver committed the acis of negli- 
gence alleged against him; he denies that 
the guard made any effective signal to the 
driver to stop; or that the driver failed to 
whistle on approaching the bridge. But he 
further argues that on the evidence before 
the trial Court, it did not appear that any 
infraction of rr. 101 and 122,011. 123 could 
have endangered the safety of any person. 
According 10 the evidence the engine must 
have been well onits way across the bridge 
before the guard made any signal at all, 
since he was at the rear of the train and he 
says thatit was on immediately approach- 
ing the bridge that he perceived the danger. 
The train had no vacum brake; and a 
Locomotive Inspector of the Bengal and 
North Western Railway has proved that it 
could not be stopped within a distance of 
150 to 200 yards when going atthe rate of 
ten miles an hour. The bridge was only 
160 yards long so that even if the guard had 
signalled, and if his signals had been 
obeyed, the danger would not have been 
averted. Mr. B.N. Mitter further argues 
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rule as applying to what 
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thaton these questions of whether the guard 
signalled or of whether the driver was 
negligent in failing to obey thesignals, or of 
whether he failed to whistle, the most im- 
portant witness has been ireated by the 
trial Court as ifit were inadmissible amounts 
to an error of law. 

Now in the first place, weight must be given 
to the argument on behalf of the petitioner 
that even if he heard men shouting tohim to 
stop the train failure to stop it could not be 
regarded as a breach of duty unless he had 
been able to perceive that there were people 
onthe bridge. The night was dark under 
the eclipse; the train had only buffer lights 
and the Locomotive Inspector, whose 
evidence was completely ignored by the 
Lria] Courl has proved that with such lights 
nothing could be seen beyond the engine ona 
dark night. The same witness also proves 
that when the engine was on the bridge tt 
would have been difficult for the driver to 
hear people shouting. The conviction under 
s. 101 ie) was therefore apparently bad 
because in the first place, the charge framed 
discloses no offence, since it was not the duty 
of the driver io stop the irain merely because 
wayfarers shouted to him; because it has not 
been shown that the driver must have seen 
that there was any danger in his going on. — 

I come now to the conviction under s. 101 
(a). Theargument of Mr. Mitter may be 
accepted in the first place that even if rr. 
101,122 and 123 had been obeyed, the 
accident would not have been averted, since 
the signals of the guard must have been 
made too late. Rule 131 requires the driver 
to whistle onapproaching a major bridge. 
It appears from the evidence of the Inspector 
of Ways and Works and thatof the Lo- 
comotive Inspector that although for 
engineering purposes any bridge covering 
sixty feet of water-way is called a major 
bridge there is another class of bridges 
known as important bridges with six hundred 
feet or more of water-way, which are under- 
stood by drivers to be the major bridges for 
r. 131. The Locomotive Inspector says that 
the only bridge near Sonepore which drivers 
regard as a major bridge is the great 
bridge, over the Gandak. I accept the 
argument of Mr. Mitter that the evidence 
ofthe Locomotive Inspector has been too 
summarily dismissed by the courts below 
and they committed the error which amounts 
to anerror‘of law in regarding this bridge as 
one of the kind to which reference is made 
inr. 131. The drivers have regarded the 
| are known.as 
important bridges; and it isnot fair when 
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an accident does happen, to charge a driver 
with breach cf the rules because in the 
accounts and engineering department com- 
paratively -smali bridges are called major 
bridges. 

Apart from these grounds for question- 
ing the legality of the conviction, Mr. 
Mitter points outthat no passenger of the 
train was produced to saythat he saw 
the guard signalling to the driver to stop 
the train. The guard says that he made 
his signal first by jerking his hand-brake, 
but it appears from the evidence of the 
Locomotive Inspector that on a train 
madeup as this train was, such a signal 
would have been difficult to perceive at the 
engine. The guard further says that after 
he had failed to stop -the train by working 
the hand-brake he waved a red lightto the 
engine driver to stop. The driver is 
convicted on three grounds, for neglecting 
this signal, for not obeying the order 
of the guard, for failing to keep a good 
lookout, and for failing to look back fre- 
quently. Mr. B. N. Mitter argues that 
the evidence of the -guard that he made 
these signals ought not to have been 
accepted, in face of the evidence of the 
fireman; and he points out that the guard 
says that he waved his red light allthe 
way toSonepore though it does not appear 
that any .useful: result would have been 
achieved by doing it after the bridge had 
been crossed.- The mostimportant witness 
on this point is Janki Dusadh the fireman. 
The witness says that he never saw the 
guard showing any red light which may 
possibly have been due to the fact that the 
train was crowded and that people were 
standing on both sides of the foot-board. 
The evidence of this witness is dealt with 
in the following manner by the learned 


Magistrate: 

“Janki was the députy firemin who was with 
the driver that night. He cannot possibly make 
any statement against the driver who is superior 
to him. His evidence is not entitled to any 
weight.” ‘ i 

This summary disqualification of the 


most importañt witness in the case is in 
my judgment sufficient to vitiate the whole 
decision, Janki Dusadh, so far from being a 
disqualified witness, is the most important 
witness; although if there were other 
grounds for disbelieving him than those 
given by the learned Magistrate, his evi- 
dence would not of course be necessarily 
accepted. Hecannot be summarily treated 
as a disqualified witness merely’ because 
he was subject to the'orders of the engine 
drvier; and his evidence ig -sufficient: to 
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show that no signals from the guard 
could be perceived on the engine. On 
the question of whether the driver whistled 
before approaching the bridge, it appears 
to be clear that failing to whistle before 
approaching this small bridge would. not 
be an offence under the Railways Act. 
But it also appears that the driver did 
whistle. Janki Dusadh says that he 
whistled; and the only witnesses examined. 
who were passengers on the train, say that 
they heard the engine whistle once when 
the train started; again when it approach- 
ed the bridge, (apparently the Gandak 
bridge} and again when it approached 
another bridge, which would indicate that 
the driver actually did whistle on approach- 
ing the bridge. There is force in the 
argument of Mr. Mitter that the evidence 
of persons who noticed the whistle is of more 
value than that of any persons who failed 
to notice it; and no adequate reason has 
been given for not accepting the statements 
who gave evidence 


for the defence, who did hear the 
whistle. The point is of small im- 
portance, because the driver broke no 
statutory rule if he did not whistle. The 


engine driver throughout did nothing wrong. 
The conviction of the petitioners must be 
set aside. He will be acquitted and dis- 
charged from the bail. 


NA. Accused acquitted, - 


OUDH CHIEF COURT. 
Civil Application No. 72 of 1932, 
_ April 18, 1933. 
NANAVUTTY, J. 
Dr. M. MOHIUDDIN AHMAD— 
DEFENDANT —APPLIOANT 
VeETsSUus 
Babu HANUMAN PERSHAD 
—PLAINTIFF—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 105, 115, Ô. 
IX, 7r.9—Order restoring suit—Application for 
review of the order—Dismissal of application for 
-review— Revision, if lies against dismissal, 

. On the dismissal ofa suit for default, the plaint- 
iff applied for restoration of the suit. This application 
was dismissed for want of prosecution. The plaint- 
iff filed another application for restoration of the 
prior application and praying for the restoration _ of 
the suit. This was granted and the suit was restor- 
ed on condition of payment ofcosts. As costs were 


not paid in time, the suit was dismissed. A fresh 


application for restoration wasfiled and dismissed. 
A further application for restoration of the suit was 
filed andit was allowed. Subsequently the defend- 
ant applied for review of the order restoring the suit 
"alleging thatthe order was ultra vires. This’ ap- 
‘plication for review having been disallowed,-restora- 
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tion of the suit under O.: IX, r 9, Civil 
Code, was ordered.’ Against this order, 
ant filed an application in revision. Jt 
that application for revision was ` 
able : 

Held, that, the preliminary objection must prevail 
and that an application against an order setting 
aside anex parte decree and for restoration of the 
suit under O.1X,r. 9, cannot be entertained for the 
simple reason thatthe validity of such an order 
could be attacked under s. 105 of the Code of Oivil 
Precedure ip an appeal from the final decree passed 
in thesuit, Kallu v. Nadir Rakhsh(1) and Ganesh 
Prasadv, Bha elu Ram (:), relielon. Sarat Chandra 
Bose v. Bisweswar Mitra (4), not followed za 


Application for revision from ar order of 
the Honorary Munsif, Partabgarh, dated 
the 5th July, 1932. . 

Mr. Akhtar Husain, for the Applicant. 

Messrs. Radha Krishna and S. N. Srivas- 
tava, for the Opposite Party. Na 

Order.—This is an application under 
s. 115 of the Code of Civil . Procedure, 
against an order dated the 5th of July, 1932, 
allowing theapplication of the plaintiff for 
restoration of the plaintiffs suit which was 
passed by Pandit Shiam Behari Misra, 
Honorary Munsif. of Partabgarh. 

The facts out of which this application for 
revision arises are briefly as follows:— - 

On the 4th of October, 1930, Babu Hanu- 
man Prasad plaintiff-opposite party filed 
a suit against’ the applicant -Munshi 
Mohiuddin Ahmad praying for recovery -of 
money under.a bond. Onthe. 16th of Janu- 
ary 1931; the suit was dismissed for default. 
On the 25th of March 193], the plaintiff 
applied for restoration of the suit. This 
application was dismissed- for want of pro- 
secution on-the 14th April, 1931. On the 
oth of May, 1931, the plaintiff filed another 
application for restoration of the ap- 


Procedure 
the defend- 
wis urg 4 
not maintain- 


plication, dated the 25th of March, 
1931, praying for the restoration of the 
suit. On the 3rd of August, 1931, this 


application was granted and the suit 
was restored on condition that the plaintiff 
paid Rs. 10 as coststothe defendant by the 
15th of August, 1951. On the 15th of 
‘August, 1931, as costshad not been paid by 
the plaintiff to the defendant and both part- 
ties were absent, the suit was dismissed. 
‘On the -14th of September, 1931, a fresh 
application for restoration of the suit ‘was 
filed, andon the 2nd of November, 1931, 
the application for restoration was dismissed. 
On the 3rd of: November, 1931, ‘another 
application for restoration of the suit was 
made, and on the 13th of November, 1931, 
this application was allowed.. On the. 19th 
of December, 1931, a review application -was 


filed by.the defendant praying that the 


- order, dated the 13th of Novembér, 1931, 
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allowing resto-ation, shòuld `bë- set -aside as 
it was ultra vires., On the 9th of March, 1932, 
the-application for review was disallowed,- 
and on the oth of July, 1932, the Honorary: 
Munsif ordered restoration ofthe suit under 
O. IX, r. 9, Civil] Procedure Code. 

The defendant has filed this application 
for revision under s. 115 of the Code of 
Civil Procedure, challenging the validity of 
the orderof the lower Court restoring the _ 
suit under O. IX, r. 9, Civil Procedure Code, 
on the ground that the order of the lower 
court was passed without jurisdiction. 

A preliminary objection has been- raised 
by the learned Counsel for the plaintiff 
opposite party that no revision lies to this 
court, and reliancehas been placed upon 
the two rulings of the Allahabad High 
Court reported in Kallu v. Nadir Bakhsh (1) 
andon Ganesh Prasad v, Bhagelu Ram (2). 
In Kallu v. Nadir Bakhsh (1) it was 
held by two learned Judges of the 
Allahabad High Court that an order passed 
under O. IA, r. 13, Civil Procedure Code; 
_even though it was passed without jurisdic- 
tion was not subject to interference by the 
High Court in revision, This decision was 
approved of in a recent ruling of the same 
High Covrtin Ganesh Prasad v. Bhagelu 
Ram, (2) and it was held in the latter case 
that an application to restore to the file of 
pending cases an application, which had 
been dismissed for default for the restora- 
tion of a suit dismissed for default was 
entertainable, if under no other provision 
of the Code of Civil Procedure, then under 
s. 151 of the Code. The same view was taken 
by the late - Court of the Judicial Com. 
missioner of Oudh in the ruling reported in 
Jamna v. Ram Raji (3), in which it was 
held that when an application to have a suit 
decided ex parte restored to the file had 
been dismissed for default, an application 
to set aside that dismissal would lie under 
O. IX, r. 9, read with s. 141, Civil Procedure 
Code. The learned Counselfor the defen- 
‘dant-applicant has invited my attention to a 
ruling of the Calcutta High Court reported 
in Sarat Chandra Bose v. Bisweswar Mitra 
(4), Im which it was .held that where an 
application under O.IX,r. 9, Civil Proce- 
dure Code, was dismissed, an application 
under O. IX, r. 9, Civil Procedure Code, for 


a 64 Ind. Cas. 527; 19 A L J 907; AIR 1999 All, 


(2) 89 Ind Cas. 360; 47 A 878; L R6 ive 
23 AL Ea AI-R 1925 All. 773 areas: 
(3) 74Ind, Cas. 380; 9 O LJ 627;90: & s 
A I R 1923 Oudh 146, ` erie 
(4) 103 Ind. Cas.: 69:54: 405; 
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setting aside the said-order of dismissal and 
for restoration of the- suit was incompetent. 
This view of the Calcutta High Court has 
not been accepted by the Allahabad High 
Court or by the late Court of the Judicial 
Commissioner of Oudh. The Calcutta High 
Court nevertheless approved of the ruling 
in Ganesh Prasad v. Bhagelu Ram (2) and 
followed it and held that thé High Court 
had inherent powers under s. 15] of the 
Code of Civil Procedure, on a proper appli- 
cation being made, to review an order of 
dismissalof an application under O. IX, 
r. 9 of that Code. | 

It seems to me that the preliminary 
objection must prevail and it must be held 
that an application against an order 
. getting rsidean ex parte decree and for 
` yestoration of the. suit under O. IX, r. 9, 
` cannot be entertained for the simple reason 
that the validity of such an order could 
be attacked -under s. 105 of the Code of 
Civil Procedure-in.an- appeal from the 
final decree passed in the suit. 2 2 20. 

For the reasons given above, I dismiss 
this application for revision with costs.. 


N: Application dismissed. 
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PRIVY COUNCIL. | 
Appeal from the Supreme Court of Ceylon. 
November 10,1932. _ 
Lorp Arkin, LORD TOMLIN AND LORD 
MACMILLAN. 
C ALBERT GODAMUNI— APPELLANT 
"versus — 
Tae KING — RESPONDENT. ; 
Ceylon Penal Code, 8. 386— Criminal misappropria- 
tion—Trustee—Hypothecary action—Private arrange- 
ment between trustee and defendants — Construction of 
—-Conviction, quashing of Ceylon Criminal. Procedure 
Code (Ordinance No XV of 1898), 8.855 (1)— Reference 
—Full note of Judge's summing up— Necessity of rc- 
eget one-of the trustees of the marriage settlement 
of H and'the trust-property included a first mortgage 
on an estate. The interest on the mortgage having 
fallen into arrears A and his co-trustee began an hypo- 
thecary action to enforce the mortgage. ` The defend- 
antsto this action were the mortgagor and certain 
other persons (called. collectively . as the syndicate) 
who claimed an interest in the equity of redemption of 
the mortgaged estate through the mortgagor. The 
” syndicate being anxious to obtain a postponement of 
the ‘hypothecary Action entered into an agreement 
with A under the following terms: “1 understood 
from you at the interview you had with Mr. `O. W. 
Peiris at my office some days ago that provided. you 
ere paid;Rs. 10,000. on account of accumulated. interest 
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you would get the case to lay by for one year and that 
during that period the balance interest shonld be paid 


from time to time as my clients wereable. Further, 
that you would und:rtake not to certify or record any, 


payments made by my clients on account, should it. 


become necessary for you to enforce writ for there- 
covery of the claim. Of course, if the amount realised 
by the sale of the property does not fetch the amount 
of your claim, then you could appropriate the moneys 


- paid by my clients towards the deficiency.” 


The whole of the accumulated interest was paid to 
A, on whose failure to account for the sum, the bene- 
ficiary procured the launching of a prosecution against 
A for criminal misappropriation : aon 

Held, that the letter afforded no evidence thit the 
moneys were paid to A as agent for the beneficiary or 
thatsuch moneys by reason of the payment to A be- 
came the beneticiary’s property, and that, therefore, 
the conviction of A, unders. 386, Ceylon Penal Code; 
should be quashed. 

In cases under s 355 (1), Ceylon Criminal Procedure 
Oode, it is desirable that there should be available for 
the tribunal dealing with the reference a full note of 
the Judge’s summing up 

Mr. H.I. P. Hallett, for the Appellants 

Hom’ ble Sir Staddord Cripps, K. C., M. P., 
end Mr. K. Preedy, for the Respondent. 

Lord Tomlin.—Ihis is an appeal by 
special leave from a judgment and order 
of the Supreme ' Court of the Island of 
Ceylon delivered on the 3rd° March, 1931 
whereby that court by a majority answer- 
ed-adversely tothe appellant a question 
of law reserved and referred -for~ the 
decision of that Court by Lyall-Grant J., 
under s. 355 (1) of the Criminal Procedure 
Code of Ceylon (Ordinance No. XVof 1898) 
after the conviction and sentence of the 
appellant at a Session of the Supreme 
Court in its criminal jurisdiction for the 
Midland Circuit held at Kandy. oe 

Section 399 (1) of the Criminal Procedure 
‘Code of Ceylon is as follows:— 

350 (1).—Whenany person hasin a trial before 
a Judge of the Supreme Court acting in the exercise 
ofits original criminal jurisdiction been convicted 
of an offence and sentenced the Judge, if he thinks 
fit, may reserve and refer for the decision of a.court 
consisting oftwo or more Judges any question of 
law which has arisen on the trial, stating ina case 
signed by him such question with the special 
circumstances upon which the same shall have 
arisen.” l ; TPU k ; 

Sub-s. (2) of the same section is in these 
terms:— 

“Ifthe Judge reserves any such question the person 
convicted shall, pending the decision thereon 
be remanded to prison or ifthe Judge thinks fit 
be admitted to bal, and the Supreme Court shall 
have power to hear and finally determine such ques- 
tion and thereupon to reverse, affirmor amend the 
judgment or to make such other order 3s justice may 
require.” . 

At the close of the arguments before 
their : Lordships’ Board their Lord- 
ships were of opinion that the con- 
clusion reached by the majority. -of 
the Supreme Court was erroneous and 
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that the cotvittion of the appellant ought 
to be quashed, and they intimated that 
they would humbly advise His Majesty 
accordingly. The statementof the reasons 
for their decision was deferred. 

Those reasons their Lordships now 
give. ; 4 
The facts of the case so far as they 
are relevant to the matter under considera- 
tion lie in a small compass. 

Atall material times the appellant and 
one W.R. Westland were trustees of the 
marriage settlement of H. F. Ensor Harris 
and the trust property -consisted of or 


‘@ ww 


included a first mortgage for Rs. 40,000 


upon anestate called Belmont. 

“The mortgage had-been created in 1920 
by one Boyagoda as part of a transaction 
by which he had: purchased -the estate 
from Harris. : 

Under the settlement Harris was the 
beneficiary entitled tothe income of the trust 
property. 

On thel4th March 1927,the interest :on 
the -mortgage was an -arrear to the extent 
of Rs. 23,000 and the appellant and his 
co-trustee began an hypothecary action 
(D. CO. Kandy 34987) to enforce the mort- 


age. ; T 
The defendants to this action were Boya- 
goda and certain: -other persons, one of 
whom was named Peiris and-who are 
hereafter Collectively called the Syndicate. 
The Syndicate were joined as defendants 
in the action because they claimed an 
interest in the equity of redempiion of 
‘Belmont through ‘Boyagoda, such claim 
‘being the subject matter ofthen pending 
litigation between Boyagoda and them- 
selves. - : 
TheSyndicate were anxious to obtain 
a postponement of the hypothecary action 
in order that they might have anoppor- 
tunity of first clearing. up the title as bet- 
ween themselves and Boyagoda... . 
Accordingly through their proctor Cooke 
they approached the appellant, and. after 
negotiation entered into an agreement 
with him, the terms of which were .em- 
bodied in a letter dated the 18th Novem- 
ber, 1927, addressed to the appellant 
Cooke. - . 4 a 
The terms of the letter which was marked 
“Confidential,” were, omitting formal-parts, 
as follows:— ' ed 
“T understood 
with Mr. O. W. Peiris at my officesome days ago 
that provided you weré paid Rs. 10,000 on account, 
of accumulated interest you would get the case to 


lay by for one year ànd that during: that period 
the balance interest should be paid from time to 
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from you atthe interview you had . 
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time asmy clients were able. : Further, that you 
would undertake not to certify or-record any 
payments made bymy clients on account, should “it 
become necessary for youto enforce writ for the 
recovery of the claim. Of course, if the amount 
realised by the sale of the property does not fetch 
the amount of your claim, then you could appropriate 
the moneys paid by my clients toward the defici- 
ency. The reason for this, as explained to you, is 
that my clients donot wish Mr. Boyagoda or any- 
one else to profit at their expense asthe mortgage 
was one that was executed by Boyagoda. On 
receiving your confirmation of this I shall send .. 


you a cheque for the Rs. 10,000." 

At the time of this agreement the 
control of the hypothecary action was 
in the hands of the appellant in the 
absence elsewhere of his  co-trustee 
Westland. At that time neither’ Wesiland 
nor Harris wastold ofthe agreement, and 
the appellant in his evidence said: — 

“If I gave time and the interest that accumulated 
was above the value of the land I thought in my 
position asa Trustee I would be liable to make 
good the deficit....The monies paid to me were pay- 
ments to indemnify me against any risks I ran.” 

Four payments weremade to the appel- 
lant under the-terms of the ~ letter, 


namely: — 2 2 
26th November, 1927, 


l. On the 
Rs. 10,000. 
2, On the 30th March, 1928, Rs. 5,000: © 
3. On the 28th August, 1928, Rs. 3,000. ` 
‘4, On the 6th November, 1928, 
Rs. 5,000. a 
Itis to. be observed that on the 30th . 
March, 1928, the day on which the second 
payment was made, a decree was taken in 
the hypothecary action by consent ofall 
partiés in favour of the plaintiffs for the 
full amount of the principal sum of 
Rs, 40,000 and the arrears of interest with- 
out taking into account the sums then 
already paid by the Syndicate to the 
appellant under the agreement. 
In November, 1928, the Syndicate had 
found- someone who was willing to take 
an sssignmené of the benefit of the decree 
in the hypothecary action . and were, 
therefore, not unnaturally desirous that the 
Rs. 23,000 paid under theagreement bet- 
ween themselves and the appellant should 
‘be certified ashaving been paid under the 
decree so as to reduce the amount which 
the assignee would be entitled to recover 
under the decree, andon the 23rd Novem- 
ber, 1928, their proctor Cooke wrote to the 
plaintiffs’ proctors asking that this should 
be done. os . MG. 
` Westland, however, refused to assent 
to this course because the appellant had 
not accounted to him as his co-trustee or 
to Harris as beneficiary entitled to the 
income of the marriage settlement trugt 


ad ooo . 


for any part of the Rs. 23,000. The money 
had apparently been utilised by the appel- 
lant in scmeway which made it difficult or 
impossible for himimmediately to produce 
16. i 
“However, subsequently the plaintiffs’ 
proctors were authorised by both Westland 
and Harris to assent to the sum of Rs. 23,000 
being certified as paid. in the hypothecary 
action and thiswasdone onthe 21st Janu- 
`- ary 1929; on which date Harris wrote te the 
plaintiffs’ proctors a letter which, omitting 
formal parts, was in the following 
terms:— 


7 “With-reference to the sum of Rs. 


23,000 paid to 
Mr, 


on account of interest D, O. Kandy 
34987, and for which the defendants are now claiming 
.- Credit, I beg to inform you that Mr. Godamune has 
| settled this matter with me as life rentor by transferr- 
ing Lunuwilla estate in my favour. You can, 
therefore, credit the decree in the sum of Rs, 23,600.” 

The plaintifisin the hypothecary action 
ultimately were paid or recovered all that 
remained due to them under the decree 
after thepayment of Rs. 23,000 had been 
certified. 

Subsequently, however, Harris, who had 
apparently taken a transfer of the Lunu- 
willa estate from the appellant as security for 
the Rs, 23,000 and by reason of deficiency of 
valueor defect of title or otherwise was unable 
to recover for the appellant the full amount 
of the Rs. 23,000, procured the launching of 
the prosecuion out of which this appeal 
arose, l 

The indictment was dated the. 2nd 
October, 1930, and as originally drawn con- 
tained seven counts, of which Nos-1,2 and 
7 related tothe first payment made by the 
Syndicate tothe appellant of Rs. 10,000 

and, were withdrawn by the Crown ap- 
parently because any prosecution in 
respect of that payment was out of time. 

Theremaining four counts, which were 
ze-numbered 1 to 4, related to the second 
and third payments and were as fol!ows,— 

(1) Thaton a date between 30th March, 1928, and 
21st January, 1929, at the place aforesaid, you did 
dishonestly misappropriate a sum of Rs. è, OCO- the 
property of Mr. © W. Peiris and others; and that you 


ave . thereby committed an offence punishabl 
8.386 of the Ceylon Penal Code. i dea 

(2) That at the timé and place last aforesaid, you 
did dishonestly misappropriate a sum of Ks. 59:60, 
the property of. Mr. H. O. Ensor Harris; end that 
you have thereby committed an offence punishable 
under s. 886 ofthe Ceylon Penal Code, 

“(3) That on ‘a date between tle 28th “August 
1928, and 21st January, 1929, at the place aforesaid 
you did dishonestly misappropriate a sum of Rs. 
3,000 the property of Mr. O. W. Peiris and others 
and that you have thereby committed an offence 
punishable under g. 386 of the Ceylon Penal Code. 

-- “(4)-That- at the time and place Jast aforesaid, 
-yon did. dishonestly misappropriate a sum of Ra, 3,000, 
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the property of Mr. H. O. Ensor Harris; and that ycu 


have thereby committed an offence punishable under 
s. 386 of the Ceylon Penal Code.” 


By order of the court the second and 
fourth of these counts were respectively 
treated as alternativetothefirst and third 
of such counts. 

On the 10th January, 1931, the Jury found 
the appellant guilty on the second and 


fourth counts, namely, those whichlaidthe - 


property inthe sums in question in Harris, 
and therefore, inferentially acquitted him 
on the other alternative counts. 


A sentence of rigorous imprisonment for 
one year on each count, the sentences to run 
concurrently, was pronounced, but a questicn 
of law having arisen and been. reserved, the 
appellant was admitted to bail. 

Onthe 17th January, 193], the learned 
trialJudge at the request of Counsel for the 
appellant, stated a case for the Supreme 
Court under s. 305 (1) of the Criminal 
Procedure Code, reserving and referring for 
the decision of the Supreme Court two 
questions of law which had arisen on the 
trial. 

One question was subsequently abandoned 
by the appellant and need not be considered. 
‘The other question was as follows; — 

“Was there evidence upon which the Jury 
could find that the property was the property . 
of Harris?” n 

On the 2nd March, 1931, the Supreme 
Court bya majority (Macdonell, C. J., and 
Dalton, J.) answered the -question in the 
affirmative and affirmed the conviction and 
sentence. GarvinS. P. J. dissented, holding . 
that there was no evidence upon which the 
Jury could have found affirmatively that the 
property was the property of Harris, | 

Itisto be notedthat under the counts of 
this indictment the property in the case of 
each of the two sums was laid in the 
Syndicate as the first alternative and in 
Harris as the second alternative. The 
appellant has been acquitted so far as the 
first alternative is concerned, If, therefore, 
there was no evidence upon which the Jury 
could find that the property: was in Harris, 
the only. charge on which the appellant was 
tried and not acquitted falls to the ground 
andthe proper result in the circumstances 
of this case must, in their Lordships’ judg- 
ment, be the quashing of the conviction, 
‘The case is not one, therefore, in which it is 
necessary or proper for their Lordships to 
consider the extent of the powers of the 
court under s. 305 (2) of the Code of Criminal 
Procedure, 

.. Now, the meaning ofthe letter ofthe 18th 
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November, 1927, is, in their Lordships’ 
opinion the critical point in the case. 
By s. 244 (1) (b) of the Criminal Procedure 


Codeit isthe duty of the Judge to decide: 


upon the meaning and construction of all 
documents given in evidence at the trial. 

The learned trial Judge did not construe 
the letter or givé tothe Jury any direction ia 
regard to its meaning. - On the contrary, he 
admitted evidence of intention from Peiris 
and Cooke, witnesses on the part of the 
prosecution, and from the appellant himself, 
evidence which, in their Lordships’ judg- 
ment, was not admissible at all, and then 
left the matter tothe Jury at large with 
only such direction. as is indicated in the 
following passage from the case stated: — 

“I instructed the Jury that if they found it proved 
thatthe money in question was paid to the accused as 
Mr. Harris’ agent for the purpose of being handed 
overto Mr Harris and that the property had passed 
from Peiris and others, they might consider it to be 
the property of Mr. Harris from the time it reached 
the hands of the accused. That ruling has been 


objected to and it is argued that there was no evidence. 


on which Jury could have been directed to find that it 
was the property of Mr. Harris.” ; i 

Now, the meaning of the letter regardec 
in the light of the surrounding circum- 
stances, of which evidence was properly 
admissible, is reasonably clear. : The money 
was tobe paid to the appellant in considers- 
tion of his getting the case postponed for 
one year. As heransome personal .risk in 
doing that he was to be covered inthis way, 
that if, on the ultimate sale, the proceeds 
were insufficient to provide for capital and 
all arrears ofinterest, he could makeup the 


deficiency out of the monies paid to him go - 


far as they went. Except in this event the 
monies so paid were not to go against 
what was owing on the mortgage at all, 
and if ultimately such monies were not 
required to make up any deficiency they 
would have had to be paid or accounted for 
to the Syndicate. The references in the 
letter to “accumulated interest” and 
“interest” are nothing more than references 
for the -purpose of fixing a measure of the 
amount of money to be paid. 

On this view of the letter it is plain, in 
their Lordships’ judgment, that it afforded no 
evidence that the monies were paid to the 
appellant as agent for Harris or that such 
monies by reason of the -payment to the ap- 
pellant become Harris’ property. On the 
contrary, it was an essential feature of 
what was done that the arrangement 
should remain a private one between 
the appellant and the Syndicate, of 
which no one else was to know anything, 
ifthe appellant had paid the money over 
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to Harris he would clearly have committed 
Syndi- 
cate. | | | i 

Tf any regard is to be paid to the evidenc 
of Cooke and Peiris, called onthe part of the. 
presscution, it supported the view of the 
letter, which has been indicated, and no 
other view. 

Cooke said: 

“I would have objected to the accused ' having paid 
the money to Mr. Harris... ..Accused was to hold the 
money pending further instructions from me.” 

Peiris said. : 

= “I still say that the terms of the arrangement were 

fully set out in Mr. Cooke's letter......He (i.e, the 
appellant) was to hold that money at our disposal.. .. 
1 intended that heshould not pay the money to Mr, 
Harris.” 

Reference has been already made to the 
appellant’s statement asto his understand- 


‘ing of the position, which accorded with 


that of Cooke and Peiris, the witnesses for 
the prosecution. l 

The fact that the Syndicate consented on 
the 30th March, 1928,to a decree in the 
hypothecary action against themselves for 
the full amount of the interest in arrear 
without regard to the payments already 
made to the appellant under the letter of 
the 18th November, 1927, is a significant 
fact impossible toreconcile with the prop- 
erty in the monies paid having passed to 
Harris. 

The prosecution didnot suggest that the 
letter didnot represent the real bargain 
between the parties. The witnessés called 
by the prosecution said it did. When once, 
therefore, the meaning of the letter has been 
ascertained in the sense which, as already ~ 
indicated, their Lordships think it bears, 
there remains nothing which could have 
been placed before the Jury to found the 
conclusion that the monies paid to the 
appellant were paid to him as agent for 
or were otherwise the property of Harris, and 
the verdict of guilty upon the second 
and fourlh counts cannot be supported. 

For these reasons their Lordships reached 
the conclusion which wasstated at the close 
ofthe argument.. : - 


Before parting with the case their Lord- 


ships desire to call attention to the fact 


that they were at some inconvenience during 
the hearing of the appeal from not having 
had available‘any full note of the learned 
Judge’s summing up. Their Lordships 
understand thatnosuch note was available 
Their Lordships 
cannot butthinkthatin cases unders, 355... 
(1) of the Criminal Procedure Code it is 
desirable that there should be. available 


$38 
for the tribunal dealing with the reference 
a full note of the Judge's summing up. 
Ne. Conviction quashed. 
“Solicitors forthe Appellants: - Messrs. 0. 
Cayley. 

` Solicitors for the Respondents:— Mr. Bur- 
chells. i l 
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PESHAWAR JUDICIAL COMMIS- 

À " SIONER’S COURT. 

Miscellaneous ero No. 206-77 
1 


. 0 . 
March 3, 1933. 

o. ERASER, J, O. . 

‘Firm Bhagat RADHA KISHAN-MOHAR 
g CHAND—APPELLANT 

i o, | versus 
Firm KISHAN CHAND BOOTA-MAL AND- 
ANOTHER — RESPONDENTS. 

: Egecution—Hindu joint family firm—Suit against 
the constituent members of the | firm—Civil Proce- 
dure Code (Act V of 1908), O. XXXII, r. 8—Omis- 
eion to apply for appointment of guardian of minor 
members, whether can be condoned— Arrangement 
entered into between decree-holder and managing 
members of firm,. whether binding on minors— 
Fresh proceedings in sale, 
` The plaintifis obtained an ew parte decree against 
9 firm, impléading in the original suit all the mem- 
bers of a joint undivided Hindu business concern, 
comprising of some minors and the others. majors. 
In the execution application the minors were shown 
as under the guaraianship of their respective fathers, 
although thé latter were never formally appointed 
by the court to act as guardians as required hy 
O. XXXII, r. 3, .Civil Procedure Code. Properties 
belonging tothe joint family were brought to: eale. 
Objections were preferred and finally the decree- 
holders and two of the judgment-debtors made 
statements, amounting to an arrangement by which 
a certain amount was tobe paid before a certain 
date and two of the items of property were to be 
released from attachment. Thereupon the court 
assed orders sanctioning the sale in the name cf 
the auction-purchasers subject te the terms given in 
the statements, Appeals were preferred against this 
- order by the defendant firm and by themembers of 
the family other than those who joined in the state- 
ments ; | 

. Held, (4) that inasmuch as the statements were not 
made by all the adult parties tothe decree and by 
duly appointed guardians of the minor parties to it 
the order could not be upheld; [p. 229, col. 2.] 
„` (i) that the omission to apply for the appoint- 
ment of the respective minors as their guardians 
could not be condoned; Walian v. Banke Behari Roy 
(1), distinguished {2bid.] 

- (iit) thatthe decree-holders having sved the con- 
stituent members of the firm as such, the action of 
the managing members could not be held to be 
binding on the other members; jp. 230, col, 


, (iv) thatthe proceedings were irregular and could 
at most be maintained against the parties to the 
statements and possibly against the other adult 
“members and that as their share represented only a 
pmall portion of the whole, it would make for 
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greater simplicity and would be just that fresh 
proceedings in sale should be taken against that 
portion of the property which remained attached 


after the passing of the crder of the execution Court. 
[p 230, col. 1.] 


Miscellaneous Civil Appeal from an 
order cf the Sub-Judge, First Class, Hari- 
pur, Hazara District, dated the 14th No- 
vember, 1932. 

Mr. Diwanchand, R. B. and Lala Ram- 
labhaya, for the Appellant. 

Lala Beliram, R. B., for the Respondents. 

Judgment.—This judgment will deal 
‘with two appeals against an order dated 
14th November, 1932, passed by the Sub- 
Judge, Haripur, in execution. 

The firm Kishanchand Bootamal on 27th 
May obtained an ex parte decree for Rs:. 
22135 with costs and future interest from 


“the High Court of Bombay against the 


Haripur firm Radha Kishan Mohrchand. The 
decree was transferred to the Court of the 
Sub-Judge, Haripur (Hazara), and proceed- 
ings commenced there in June, 1932. It is 
to be noticed that in the original suit the 
plaintiffs impleaded 16 defendants, des- 
cribing them as members of a joint undi- 
vided Hindu business concern known’ as’ 
Bhagat Radha Kishan-Mohrchand. Out’ of 
these 16 defendants 7 were minors and 
‘were represented by officials of the Bombay 
Court. It may be convenient to note here 
the-relationship of the various defendants’ 
inter se. Radha Kishan deceased left five 
sons, Mohrchand, Diwanchand, Khemchand; 
Kahnchand and Pannalal. Mohrchand has 
no children; Diwanchand has two major 
and one minor sons; Khemchand two major 
and one minor sons; Kahnchand, two minor 
and Pannalal three minor sons. Thus 
there are ın all 9 adults and 7 minors. In 
the execution application the minors were 
shown as under the guardianship of their 
respective fathers. The latter, however, 
were never formally appointed by the court 
ie act as guardians as required by O.. 
XXXII, r. 3. Prohibitory orders and 
warrants for attachment of the property 
were issued under O. XXI, r. 55 on 27th 
June, 1932. The property, it may be noticed, 
consists of shops and houses in Haripur 
and half a bungalow in Abbotabad, and the 
present proceedings relate only to the 
‘Haripur property, for the bungalow at 
Abbottabad was never sold and has now 
‘been released from attachment, Notices 
for proclamation of sale as required by 
O. XXI, r. 66 were ordered to issue on 29th 
July. These were not served, and on llth 
August, orders for substituted service by 
attachment to the -property were- issued; 
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It is said that these were duly attached to 
the property and couri house, In October 
the Haripur property was soldin 9 lots and 
fetched Rs. 30,190, the final bid being in 
each case that of the decree-holders. 
Meanwhile numerous objections to the at- 
tachment had been preferred, amounting to 
11 in all, three on behalfof the minors and 
8 by other persons, On 14th November, 
the sale came up for consideration in court, 
and finally the decree-holders and two of 
the judgment-debtors Mohrchand and 
Khemchand, made statements, which 
amounted to an arrangement. The gist of 
this arrangement was that Rs. 10,000 should 
be paid before the end of November. In 
this event three of the auctioned properties, 
namely, Lots Nos. 2,6 and 10, were to-be 
released from attachment. The remainder 
of the decree with interest and costs was to 
be paid by 14th March, 1933. In case of 
such payment the remaining six lots were 
also to be released from attachment. In 
case it was not so paid, the six lots were to 
be considered as sold to the decree-holders 
in satisfaction of the balance of their decree. 
The various objections which had been 
preferred were to be dismissed. In pur- 
suance of this arrangement the Sub-Judge 
wrote the following words :—“The sale is 
sanctioned in the name of the auctions 
purchasers subject tothe terms given in 
the statements of the deciee-holders and 
the judgment-debtors.” He also dismissed 
the objections. Against that order two 
appeals are preferred, the first on behalf of 
the firm Radha Kishan-Mohrchand, the 


second on behalf of the members of the 


family, namely, the three adults Diwan- 
chand, Kahnchand and Pannalal, and the 
the 7 minor sons. 


Before entering into the merits of ‘the 


case, I think it well to make clear what 
was ‘the actual meaning of the lower Court's 
order. My reason for this is that the decree- 
holders have put in cross-objections asking 
that the sale should be confirmed uncon- 
ditionally, The order, of course, is one 
which it is not in my competence to pass at 
this stage, for the obvious intention of the 
lower Court was to pass an intermediate 
order stating that the sale of the remaining 
six lots would be confirmed in the decree- 
holders’ name in case of failure to pay the 
balance of the decree by 14th March, 1933. 
(Rs. 10,000 was actually deposited in court 
in pursuance of the arrangement on 29th 
November, 1932). 


On behalf of the appellant firm reliance 
is placed ona published ruling of this court 
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Ramdas v, Ali Bahadur (1). -In 
this judgment the Bench held that where 
in execution the parties had entered into 
a fresh contract altering the decree, the 
decree ceased to be capable of execution 
even though it had been recorded by the 
court, and it could not be enforced by the 
executing Court, but only by a regular suit, 
In that judgment reference was made to an 
agreement to pay by instalments, while the 
original decree had directed immediate re: 
covery, and it is claimed that the effect of 
the present compromise was to allow pay- 
ment by instalments. I do not think that 
this is the true view of the transaction; 
and for this reason Ramdas v. Ali Bahadur 
is to be distinguishéd. In the first place 
the court has passed no final order regard- 
ing the compromise. In fact no final orders 
have been passed at all. The court kept 
the execution proceedings in its own hands 

and merely adjourned them in order to 
give the judgment-debtors an opportunity 
of satisfying the balance of the decree at a 
later date. “The attached property was not 
released, and the proceedings were not sent 
to the record room. Ona lirue construction 
therefore, the order under appeal cannot, in 
my opinion, be properly regarded as an 
order sanctioning a new contract for the pay« 
ment of the decree by instalments. In short 
if the statements made on l4th November; 


. 1932, had been made by all the adult par- 


ties to the decree and by duly appointed 
guardians of the minor .parties to it, I 
should have been prepared to uphold. the 
order passed by the Sub-Judge. 

This brings us to the second point in 
which the propriety of the order is question- 
ed. In the execution application the decree: 
holders, as remarked above, applied for the 
fathers of the respective minors to be ap- 
pointed thei: guardians. The court passed 
no orders to this effect as required by 
O. XXXII, r. 3.. This omission cannot. 
in my opinion, be condoned. The Privy 
Council decision in Walian v. Banke Be- 
hari Roy (2) is not in point, for in that case 
an -informally constituted guardian had 
contested a previous suit on his behalf and 
their Lordships held that in a subsequent 
suit by the minor the informality of the 
guardian’s appointment in the previous 
suit should be condoned, because the minor's 
interests in that suit had been properly 
protected by his guardian and there had 
been no prejudice. I am now dealing with 
a case in which the minors object to pro- 

(2J R 37. 

- (2) 30 O 1021; 30 I A 182; 5 Bom. LR 822; 7 Ow 
N 714; 8 Sar. 512 (P 0). 
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which they have never been properly repre- 
sented. I cannot concede the argument 
advanced by Counsel for the decree-holders 
to the effect that, as the original suit was 
against the firm, the actions of its managing 
members must bind minor members. The 
decree-holders for reasons known to them- 
selves chose not to sue the firm as such, 
but all the 16 constituent members of it. 
They cannot have it both ways, therefore, 
and claim in execution that it would suffice 
to seek relief from the corporate body alone 
without inclusion of its various members. 
Having sued them all, they implead them 
all in execution. 

. As regards the major members, it is to 
Þe remembered thatthe arrangement of 14th 
November was come to by Mohrchand and 
Kehmchand only. They had no specific 
authority to represent every adult member 
of the family, and the arrangement cannot 
bind the latter so as to deprive them of 
their right of being heard on the objections 
which they had preferred, and these ob- 
jections were dismissed on the strength 
of the arrangement to the same extent as 
payment of the balance was postponed. 
For these reasons it appears to me that the 
proceedings, so far as the proper represen- 
tation of the parties was concerned, were 
irregular, and for this reason could at most 
be maintained against Mohrchand and 
Kehmchand and possibly against Pannalal. 
I attach no weight whatsoever to the sugges- 
tion that the two former made their state- 
ments onl4thNovember under coercion. They 
were obviously acting in what they then 
considered to be the best interest of the 
family and with the hope of saving its prop- 
erty from annihilation. As their share 
represents only a small portion of the whole 
1 think it will make for greater simplicity 
and will be juster that fresh proceedings 
in-sale should be taken against that por- 
tion of the property which remained attach- 
ed after passing of the order of 14th Nov- 
ember. I, therefore, accept the ‘appeals 
and setting aside the lower Court’s order 
with regard to the confirmation of the sale 
. direct that fresh proceedings shall be taken 
against the six lots of property mentioned 
above after steps have been taken to im- 
plead legally all the parties to the execution. 
It is understood, of course, that this order 
will not entitle the judgment-debtors to 
recovery of Rs. 10,000 which was paid on 
29th November, 1932. In view of all the 
circumsiances attending these execution 
proceedings and the practical admission 
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made before me that the object of these 
appeals is to postpone proceedings withthe 
hope that value of the property may in- 
crease, I consider it fair that parties should 
bear their own costs in both appeals and 
direct accordingly. The cross-objections 
are dismissed without costs. l 

N. Cross-objections -dismissed. 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 295 of 1927, 
May 26, 1932, 

FULLAN AND NIAMATULLAH, Jd. 
SHUKRULLA AND OTHERS — APPELLANTS * 
Versus 
Musammat ZOHRA. BIBI AND OTHERS — 


RESPONDENTS, 

Muhammadan Law—Joint family— Common trade— 
Presumptions of Hindu Law, whether apply—Nature 
of acquisitions—Burden of proof—Rights of indivi- 
dual members, how to be determined—Trusts Act 
(II of 1882), ss 88,90—Applicability of. l 

A so-called Muhammadan joint family cannot be 
treated asa legal unit having a corporate existence 
and as such possessing property. The entire con- 
ception of a joint Hindu family, its constitution and 
the rights and obligations of its component parts 
are foreign toa Muslim joint family which implies 
nothing more than a group of individuals living and 
messing in commensality and owning property and 
carrying on business jointly, It isonly ina loose 
sense that property is saidto belong to a joint 
Muhammadan family. The law does not recognize a 
Muhammadan joint family as a legal entity and has 
not provided rules applicable to the family as such. 
The rights of its individual members, both as regards | 
the original joint property and its subsequent en- 
largements must be determined by an appeal to 
general law. Inthe generality of cases in which 
Muhammadans belonging to the same family live in 
commenszlity own property as tenants-jn-common, 
carry on business jointly and make fresh acquisitions, 
their rights and those of their heirs can be deter- 
mined with reference to express or implied agree- 
ment, relation of principal and agent, partnership, 
constructive trust or the like. In support of each 
claim it must be shown that itis justified by some 
known principle of law. Mere a priori conclusicns 
based on the analogy derived from the law applic- 
able to joint Hindu families, if they cannot be shown 
to be in conformity with a definite rule applicable to 
sa ana lan cannot be accepted. [p. 233, col. 2; p. 

4, col 1} 

Where male members of a family live in union so 
as to bave joivtness in mess, business and property, 
there can be little difficulty in tracing their relaticns 
inter se to animplied agreement which clothes cach 
with a representative capacity in reference to his 
co-sharers Each must be deemed to be acting not 
only for himeelf, but forall in his dealings with 
regard to joint property and business, Accordingly 
any acquisitions made by any one member should 
be considered to have been made by all throvgh the 
one who actually made it. In such a case as amoeng 
partners, eachis ihe manager or agent of the others, 
The position isnot zo simple as regards the heirs 
whose righis are not recognized by any overt act 
of the surviving male members. The case of female 
and minor heirs and those not living on the spot 
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-All of whom belong to this category, rests on a 
somewhat different footing. Their right to share 
subsequent additions canarise only if the circum- 
stances are such that the male members can be 
considered to have continued the business and held 
the joint property on their behalf or in some way 
made themselves trustees for them in making fresh 
acquisitions so as to be liable to hold for them 
part of the resultant benefit. Hussain Saib v. 
TI Saib (1), dissented ‘from, [p. 235, col. 


First Civil Appeal against the decree of 
the Subordinate Judge, Gorakhpur. 

Sir Tej Bahadur Sapru and Mr. Mushtaq 
Ahmad, for the Appellant. 

Messrs. A. M. Khwaja, Sankar Saran, 

- Akhtar Husain Khan, S. M. Husain, S.S. 
Shasiry, S. Zamir Alam, Zahiruddin, A. 
Dhara Das and Jai Kishan Lal, for the 
Respondents. , 

Judgment.—This is an appeal by 
defendants Nos 1 to 3 and 10from the decree 
passed by the Additional Subordinate Judge 
of Gorakhpur, in a suit for joint possession 
of a largenumberof immovable properties, 
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including three mills, all detailed in Sch, A 
annexed to the plaint, and for a declara- 
tion of their right to a share inthe sums due 
from third persons under a number of bonds, 
detailed in Sch. C, together with mesne pro- 
fits. The share of the plaintiffs in all the 
propertiesin dispute is alleged to be 16 out 
of 72 “sihams” that is two-ninths belong 


"to the first three plaintiffs, who have assign- 


ed half of their rights to the other three 
plaintiffs. The contesting respondents are 
five of the original plaintiffs and the legal 
representatives of the’ assignee plaintiff, 
Maqsud Ali, who died during the pendency 
of this appeal and is now represented by 
his heirs. Other defendants, who do not 
appeal, have been impleaded as pro forma 
The following pedigree will 
explain the position of the first three plaint- 
iffs and the defendants, including lhe ap- 
pellants, and will also elucidate the nature 
of the plaintiffs’ claim: 


HINGAN (died about 50 years ago.) 





Muharram (died 
in 1882,) 





| | | 
Mt. Salima Hasan (died Moori Mian- aiel (died 


defendant in 1902 (died on in 1£02-~ 
No. 7 about 15 29th Decem- Musaammt 
days before ber 1921) Rasulan 
Wazir) | Bibi. 


Musrmmat-=Guram Ali Musammat Rahmat 














|| 
PE 
[(defendant 1)! 
Abdul Majid 
(defendant 
No. 10. 


10.) 


Dihu (aida 1900 ) 








| 
Musammat 


Halim ,(husbandi Palta (wife) (wife) Janti Ismail (died 
(diedin | defendant ` dead defendant peaceably | Jhunya in 1907 
1922) No. 8. No. 6. alias Munti | | Musammat 
(died in Predeceased their Zohra wife 
Musammat Nabooat 1910.) father. widow, plaintiff 
(Daughter, defendant N. 9.) | “No. 1.) 
Rahimullah 
| (husband) d 
Isam Musammat plaintiff 
(died in Tagma No. 3 
1914, defendant 
No 3% Musammat 
l Zulekha 
[ie se (daughter) 
0 | plaintiff 
Musammat Musammat Abdul Hasnat ne 
Khatoon Azimun-nisa (died in $ 
defendant defendant 1916.) 
No. 5. No. 4. 
7 el Pe | 
Musammat Fatma Bibi #Musammat Mariam dhid Khuda Bakhsh 


(dead.) (dead) 


Radhi 
(died in 1908.) (defendant No. 2.) 


Altaf (died in 1924.) 
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- This-pedigree is-admitted; except in some 
particulars to be presently mentioned. 
Rahimullah, plaintiff No. 3, is a cousin of 
Khuda-Bakhsh, defendant No. 2, being the 
son of- the latter’s maternal uncle. The de- 
fendants deny that Dihu had any daughter. 
In particular they deny that he left a 
daughter named Jumman alias Minti. On 
the contrary, they allege that Dihu had a 
son named Jumman, who predeceased him, 
and that -Musammat Nakchhedi, alleged 
daughter of Shukrullab, defendant No. 1, 
was also known as Minti. Plaintiff No. 2, 
Musammat Zulekha, though admittedly the 
daughter of Rahimullah, is not admitted to 
be thé daughter of a daughter of Dihu, so 
that if the defendants’ allegation on this 
part of the case is correct, plaintiffs Nos, 2 
and 3 can ‘have no interest in the property 
in dispute. 

The plaintiffs’ case, as stated in the plaint 
and supplemented by. Counsel’s statements 
in the earlier stages of the suit, is that the 
three sons of Hingan had a joint business con- 
sisting of trade and banking on a small scale. 


They were joint in mess and residence. Their . 


joint savings were invested in business and 
acquisition of properties. After the death 
of Muharram his sons remained joint with 
Dihu and Shukrullah, their uncles, and after 
Dihu's death his son Ismail was similarly 
joint with Shukrullah, defendant No. 1, and 
the sons of Muharram, and that all the prop- 
erties acquired upto the year 1907 belong- 
. ed jointly to Shukrullah, defendant No. 1, 
and the heirs: of Muharram and Dihu, in- 
cluding Ismail. No male descendant of 
Dihu was left after the death of Ismail, and 
the latter’s widow and ‘sister, who were his 
heirs and who inherited a share in the prop- 
erty, remained joint with Shukrullah, 
defendant No. 1, and the descendants of 
Muharram, Musammat Zohya, plaintiff No. 1, 
. was maintained by the defendants like 
other members of the family. Ever since 
the death-of her mother, which occurred in 
1910, Musammat Zulekha lived with and 
was brought up by Musammat Zohra, plaint- 
iff No. 1, all her expenses being defrayed 
out of the property in which she had a share. 
According to the plaintiffs, no one was con- 
sidered to own any definite share in the 
joint property which descended from the 
common ancestor or was subsequently ac- 
, quired with joint funds; each person interest- 
ed in it had his expenses defrayed out of 
joint funds; and the entire property was 
managed by some male member of the fami- 
ly. Muharram. Dihu, Wazir and Noori 
Mian successively managed the business 
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and the property. The family became very 
prosperous during the management of Noor 
Mian which lasted from 1902 to 1921, when 
he died leaving no less than three mills at 
three different places which yielded consider- 
able income to the family. The gist of the 
plaintiffs’ case is that the three sons of 
Hingan, their descendants and the heirs of 
such descendants constituted a joint family, 
similar in all respects 10 a joint Hindu . 
family, with the difference that fresh in- 
terests were created not by birth but by the 
death of those owning an interest, that 
there was commensality in’ mess, residence 
and business and that theentire property 
was joint and managed by the male co-owners 
on behalf of all interested in it. -On these 
facts, according tothe plaintiffs, the widow 
and sister of Ismail were entitled to 29ths 
of the entire property. 

Itis not dispuled that some of the prop- . 
erties in question belonged to Dihu and 
his brothers and that Dihu’s share therein 
devolved on his son Ismail, at any rate, in 
part. It is also not disputed that some 
other property, included in Sch. A and ac- 
quired after Dihu’s death belonged to 
Ismail in common with Shukrullah, defen- 
dant No. 1, and others. The rest of the prop- 
erties were acquired after the death of Ismail 
by Noori Mian, Shukrullah, defendant No. 1 
and Khuda Bakhsh, defendant: No. 2 who 
were the principal members of the family 
after the death of Ismail in 1907 Apart 
from other defences, it was pleaded by the 
defendants that Musammat Zohra, plaintiff 
No. 1, relinquished all her rights-which she 
might have hadinthe property left by her 
husband under an oral arrangement by 
which she accepted a small cash allowance 
of Rs. 12 a month besides Rs. 610 in case 
she desired to go on a pilgrimage to Mecca. 
She did go on such prilgrimege aud was 
paid that sum of money. If therefore the 
defendants’ case as regards J.7.sammat 


Jumman, the-alleged daughter of Dihu, and 


the relinquishment by Musammat Zohra, 
plaintiff No. 1, be accepted no other defence 
falls to be considered. ‘They also pleaded that 


-according to a custom obtaining in the com- 


munity of Iraqis to which the family be- 
longs females such as widows, and daughters 
are not entitled to inherit ‘being excluded 
by male collaterals. The pleas of limitation 
and adverse possession were alsotaken. It 
was further pleaded that. in view of the 
plaintiffs’ allegations the suit was virtually 
one for dissolution of partnership and the 
only relief to which the plaintiffs were en- 
titled was one for dissolution and rendition 
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of accounts of partnership business, as to 
which their claim was barred by three 
years’ rule of limitation. The most impor- 
tant part ofthe defence however relates to 
the acquisitions made after the death of 
Ismail. It is said that even if the plaintiffs 
be considered to be entitled to a share in the 
property which existed, at the time of his 
deaththey cannot have any right to what 
was acquired through the good manage- 
ment and personal exertion of Noori Mian 
and his male co-sharers. (Their Lordships 
discussed the evidence and proceeded:) Sir 
Tej Bahadur Sapru, who argued the case 
for the appellants with great skill and 
ability and brought under consideration a 
large number ofdecided cases and made a 
vigorous attack on the frame of the suit and 
the ratio decidendi adopted by the learned 
Subordinate Judge. It is pointed out that 
the plaintiffs claim a share in the property 
in dispute on the ground that Hingan’s des- 
cendants formed a joint family analogous to 
a joint Hindu family and that for that rea- 
son the plaintiffs, who claim to be members 
of such family are entitled to certain shares 
in all properties belonging to the family 
at any given time. The plaintiffs’ case as 
gathered from the plaint and their Coun- 
sel’s statement on oral pleading has been 
thus summarised by the learned Subordi- 
nate Judge: 

- “The case for the plaintiffs is that the common an- 
cestor of plaintifs Nos.1 to 3 and the defendants, 
named Hingan, had a joint business with his three 
sons, named Muharram Dihu and Shukrullah, alias 


Shukru Mian. Shukrullah is defendant No. 1 and 


Abdul Majid, defendant No. 10, is his son. The other 
defendants are descendants of Muharram and plain- 
tifs Nos. 1 to 3 present the branch of Dihu. ‘Ihe 
case for the plaintiffs is that even after the death of 
Hingan, his three sons and afterthem their descen- 
dants and heirs continued that joint family business. 
‘That joint business flourished and out of the income 
of that joint business the family acquired zamindart 
property, sugar and rice mills, collieries and carried 
on trade in money-lending, silver, gold and’ other 
business. Hingan and his descendants all lived and 
messed together and behaved like a Hindu joint 
family. They acquired properties indiscriminately 
in the name of one or the other members of the family 
out of the joint funds, and their personal expenses 
weremetout of the joint funds according to their 
actual requirements. There-was no specilic share in 
the business, no division of profits from the time of 
Hingan up to the year 1921, when the family dispute 
arose. In short, according tothe plaintiffs, plaintifis 
Nos. 1 to 3 are co-owners of all the. properties in dis- 
pute along with the defendants and they have a right 
to suefor joint possession as the defendants now 
interfere with their possession."’ 


The learned Judge proceeded to state, the. 


defendant’s case as follows : 
‘*The case for the defendants is that no doubt Hin- 
gan and his threesons hada joint business but it 
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was nota joint family business but of partnership 
within the meaning of s. 2538, Oontract Act and there- 
fore the plaintiffs’ remedy wasina suit for dissolu- 
tion of the partnership and not for joint possession. 
The defendants also plead that besides the joint busi- 
ness there was some business of individual members 
of family and the’ plaintifs therefore could not, in 
any sense, claim any sharein the property acquired 
outof that business.” i 
_ The question emerging from these plead- 
ings which the learned Subordinate Judge 
set down ror trial ıs : 

- “Ig the property in dispute a joint family property, 
or is ita case of partnership contended for by the 
defendants?” ; 


After discussing a number of authorities 
he observed that : 

“Jt will appear that none of the cases relied on by 
the defendants are any authority for holding that a 
Muhammadan family cannot. live and trade on the 
analogy of a Joint Hindu family. They are no autho- 
ritiesfor holding that such a joint Muhammadan 
family cannot acquire joint properties, the succession 
to which will be rezulated by the law of inheritance 
under Muhammadan Law.” | 


On a consideration of oral and document- 
aryevidence which lead the learned Sub- 
ordinate Judge to the conclusion that Hin- 
gan's sons and their male descendants 
carried on business jointly, had a common 
mess and residence.and acquired the proper- 
ties out of joint funds, heheld. | 


‘That the property in suitis joint property ,of the 
parties being joint family:praperties of the descendants 
of Hingan and their heirs." © © ~ ° ©) 0y 0m7 

It is clear to us that a so-called Muha. - 
mmadan joint family cannot be treated ag 
a legal unit having a corporate existence 
and as such possessing property. In our 
opinion forthe determination of the rights 
of individuals supposed to belong toit any 
analogy drawnfrom the joint Hindu family 
system is misleading. The entire conception 
of a joint Hindu family, its constitution and 
therights and obligations of its component 
parts are foreign to a Muslim joint.family 
which implies nothing morethan.a group of 
individuals living and messing in common- 
sality and owning property and carrying 
on business jointly. The position of total 
strangers combining their labour and capital 
in acquiring property and agreeing to live 
and mess together will not materially differ 
from that ofa joint Muhammadan family, 
if all other conditions are identical. A 


- joint Hindu family, both under the Bengal 


and Benares Law, is described by Mayne... 
asa 
“family consisting of males and females constitutes 
a sort of corporation, some of the members of 
which are co-parceners, that is persons who on 
partition would br entitled to demand a share 
while others are only entitled to maintenance.” 

In a so-called Muhammadan joint family. 
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there are many males and - females who 
have no interest in the joint property, and 
_ onthe other hand there may- be many who 
~ have an interest in the joint property but 
‘are no part of the family, e.g., married 
daughters of = deceased male co-owner. 
It is only in a loose sense that property 
is said to belong to a joint Muhammadan 
family. The law. does not recognize a 
. Muhammadan 
entity, and has not provided rules appli- 
cable to the family as such. The rights 
ọf its individual members, both as regards 
the original joint property and its subse- 
quent enlargements must be determined 
by an appeal to general law. Jointness 
in mess, residence and property and ac- 
quisition by one member in his own name 
with joint funds will go a long way in 
attracting the application of those pro- 
visions of law which entitle a person toa 
beneficial interest inthe property acquired 
by another. In the generality of cases in 
which Muhammadans belonging to the 
same family live in commensality, 
properly as tenants-iIn-common, carry on 
business jointly and make fresh acquisi- 
tions, their rights and those of their heirs 
can be determined with reference to express 
> orimplied agreement, relation of principal 
and agent, partnership, constructive trust 
or the like. In support of each claim it 
must be shown’ that it is justified bysome 
known principle oflaw. Mere a priori con- 
clusions based on the analogy derived from 
the law applicable to joint Hindu families 
if they cannot be shown to be in confor- 
mity with 
Muhammadans cannot be accepted. 

The fact that all the male descendants of 
Hingan had joint residence, mess, property 

and business for several generations and 


made acquisitions from timeto time with 


joint funds is not conclusive as regards the 
right of every heir to every propositus 


however high in the properties subsequ2ntly: 


acquired by the surviving male members 


with the aid of the profits of the property 


left by the ancestor. There may be cir- 
cumstances which entitle an heir to no 
more than his share of the property as it 
was at the time of his ancestor’s-death. 
On the other hand the surviving members 
may so intermeddle with the estate of their 
deceased partner or co-owner as io make 
themselves liable to such heir for not only 
“his share of the property asit existed at the 
time of his ancestors death but also to 
profits accruing therefrom or to acquisitions 
made therewith, A large number of cases 
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were quoted by both sides in the course of the 
arguments, some of which merely lay down 
that there is no presumption, in cases of 
Muhammadan joint families, that a pro- 
perty acquired by one of the members 
in his own name was acquired withthe aid 
of joint funds. The ‘plaintiffs conceded 
this proposition of law, and established by 
definite evidence that such of the properties 


now in dispute as were acquired after the 


death of Dihu or Ismail were acquired with 
joint funds and that none of the members 
of the family had any source of income 
other than the joint business and property. 
The learned Advocate for the appellants 
criticized some of the observations of 
Sadasiva Aiyar, J., in Hussain Saib v. 
Hasan Saib 31 Ind, Cas. 927 (1). The parties 
to that case belonged to a Navayat family 


described as ; 

“newcomers being the descead®nts of a party of 
Arab merchants who migrated to Bhatkal near Goa 
some 770 years ago and took for their wives con- 
verts from the Hindu Konkanis of the place." 

The learned Judge referred with approval 
to the case of Vallat Mira v. Mira Moidin 


(2), in which it was held that: 

"Although the technical rules of Hindu Law are 
not applicable to families of this tribe, the same 
presumption must arise from facts of a similar 
kind and the same principle must be equally held 
to govern cases of family partnership among Hindus 
and Muhammadans." - 

Observations occurring in the judgment 
of Spencer, J., in a case which he decided 
as District Judge were also referred to by 
Sadasiva Aiyar, J., with approval. They: 


are as follows: 

“All the circumstances of this case show that 
living in the midst of a country where Hindu 
usages prevail, and being probably also of Hindu 
origin, the family has been following the Hindu 
usage in practice, with regard to joint living and 
joint enjoyment of property. In this state of things, 
the courts have a discretion to apply such of the 
rules and presumptions of Hindu Law which are 
dictated by the circumstances of the case," 


Sadasiva Aiyar,J., himself remarked: 

“ I therefore venture to think that ss. 241, 249 
and 253 (cl 10) and similar sections of the Contract 
Act may not be inapplicable to the business carried 
on by a Navayatfamily as afamily business though 
the principle of survivorship and that of right by 
birth ought not to be imported in considering the 
rights and liabilities of the persons to whom the 
business of a Navayat family has descended as 
heirs 1 think that in most other respects the 
principles and considerations applying to the 
business of Hindu family firms can be made ap- 
plicable " 

With great respect, we are unable to 
accept the law so widely laid down im 


the above passages which appear to us to 
(1) 31 Ind. Cas. 927; 2 L W 1140; (1915) MW WN 
0 


2)2MH OR 414, 
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-énunciate some propositions which cannot 
be supported with reference to the law 
‘applicable to Mahomedans. Where male 
members of a family live in‘ union so as to 
have jointness in mess, business and prop- 
erty, there can be liitle difficulty in trac- 
ing their relations inter se to an implied 
agreement which clothes each with a re- 
presentative capacity in reference to his 
‘co-sharers. Each must be deemed to be 
acting notonly for himself, but for all in 
his dealings with regard to joint property 
and business. Accordingly any acquisi- 
tions made by any one member should be 
considered to have been made by all 
through the one who actually made it. 
In such a case, aS among partners, each 
is the manager or agent of the others. The 
position is not so simple as regards the 
heirs whose rights are not’ recognized by 
any overt act of the surviving male 
members. The case of female and minor 
heirs and those not living on the spot, all 
of whom belong to this category, rests on 
a somewhat different footing. Their right 
to share subsequent additions can arise only 
if the circumstances are such that the 
male members can be considered to have 
continued the business and held the joint 
property on their behalf or in some way 
made themselves trustees for them in 
making fresh acquisitions so as to be liable to 
hold for them part of the resultant benefit. 
In our opinion, the rights of plaintiffs Nos. 
l to3 should be determined in the light 
of the foregoing remarks, and we are 
unable to conclude in their favour straight- 
away on the finding that the properties 
and the various business concerns in dis- 
pute were acquired with the profits accruing 
from the property left by Dihu and Ismail. 
The defendants were at pains to establish 
by oral evidence that after the death of each 
male member in the family a fresh agree- 
ment of partnership was entered into 
among the surviving members and the 
male heirs of the deceased. The learned 
Subo-:dinate Judge has rightly disbelieved 
the evidence on which such express agree- 
ment was sought to be established. At 
the same time, we see no difficulty in hold- 
ing that three sons of Hingan, who carried 
on business jointly and had a joint purse, 
were members of a partnership. Section 


239, Contract Act, .defines partnership: 


“the relation which subsists between persons who 
have agreed to combine their property, labour and 
skill in some business and to share the profits 
between them.” 


‘That the sons of Hingan had combined 
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“their property, labour and skill” can 
That the understand- 
ing was that the profits would be shared 
by them equally - is also clear. Under s. 
209 of the same Act the death of a partner 
has effect of putting an end to the partner-. 
ship. Onthedeath of Muharram in 1892, 
the old partnership should be deemed to 
have come toan end anda fresh partner- 
ship to have come into existence between 
the surviving members and male heirs of 
Muharram. Similarly, on Dihu’s death, 
Ismail should be considered to have joined 
the partnership. After Ismail’s death, the 
remaining male members of the family, 
who had interest in the joint property, 
should be deemed to have agreed to form 
a partnership among themselves. If 
there had been no other complications, 
the rights of the heirs to each deceased 
partner would have been governed by the 
provisions of s. 241, Contract Act, which 


provides 

“that in the absence of any contract tothe contrary 
property left by a retiring partner or the representa- 
tive of a deceased partnerto beused in the business 
is tobe considered a loan.” 


If the heirs ofa deceased male member 
agreed to become partners, they them- 
selves become partners. If not, their share 
in the business is to be considered a loan. 
There is no evidencein this case which can 


‘justify the conclusion that the female heirs 


to each deceased male became partners by 
virtue of any agreement, express or implied. 
In these circumstances, if the rights of the ` 
parties rested on the theory of- partnership, 
the defence might have prevailed and the 
plaintiffs’ right would be limited to their 
shares in the business and properties as they 
were on the deathof Dihu and Ismail. But 
the matter cannot be allowed to rest on that 
footing in viewofthe pcsitionof the parties 
andthe conduct of the male members after 
the death of Dihu and Ismail. When 
Dihu died, his heirs were Ismail and his 
daughter Jumman. It was open to the 
surviving male members of the family to 
wind up the business and to pay off Jumman 
by valuing her interest in her father's share 
in the business. They preferred to carry 
on the business, retaining the entire assets, 
including her share. In this’ connection, s. 
88, Trusts Act, seems to us to be fully appli- 
cable. Itruns thus: _ el 

“Where a trustee, executor, partner, agent, director 
of a company, legal adviser, or other person bound in 
a fiduciary character to protect the interests of another 
erson, by availing himself of his character gains for 
imself any. pecuniary advantage, or where any 
person so bousd enters into any dealings under 
circumstances in which his own interests are, or may 
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be, adverse to - those of such other person and thereby 
: gains for himself a pecuniary advantage, he must hold 
~for.the-benefit of such other person the advantage so 
gained.” 
= Itis argued by the learned Advocate for 
the defendants that the surviving male 
members cannot-be considered to be tr ustees, 

executors, partners, agents, directors or legal 
advisors. This is true; but in our opinion 
they were “bound in a fiduciary character 

to protect the interests” of the heirs to the 
deceased, as is shown by Illus. (f), which 
TUNS.as follows: 

“A and B are partners. A dies. B, instead of 
winding up the affairs of the partnership, retains all 
the assets in the business B must account to A's legal 

-représentative for the profits arising from A’s share of 
_the capital” 

Reliance.is placed on behalf of the defend- 
ants, on Taylor v.Taylor (3) for the proposi- 
‘tion that there is no fiduciary relation 
between the heir of a deceased partner and 
the surviving partners. It may be true 
“that the mere-fact that one person is an heir 
to a deceased partner will not clothe the 

purviving partners in relation to him with a 
fiduciary character; but taken with the 
-additional circumstance referred to in s. 88, 
Illus. (f), namely, that the surviving 
“partners, instead of winding up the business 
„of the partnership, retained. all the assets of 
the business and continued it, the position 
“becomes — materially different, This is 
Specially s so ina case like the one before us 
in > “which the female heirs, who are all 

“pardahnashin ` ladies, . lived under the 
„protection of the surviving co-sharers of 
Dihu and ‘Ismail. Section 88 is however 

gg applicable i in regard to the business jointly 
„carried on by the male members of the 

“family £ and may not in terms applyto the 
immovable property and its profits; but as to 
‘such properties it cannot be disputed that 

-they- were co-owners, and the same result is 
„arrived at by applying the -provisions ofs. 

290, Trusts Act, which providesthat- 

“Where... a co-owner.. .or other qualified owner of 
“any property, by availing himself of his position as 

“such, gains an advantage in derogation of therights of 

ithe other persons interested inthe property, or where 
,any such owners as representing all persons interested 
in, such property, gains any. advantage, he must hold, 

‘for the benefit of .all” persons so interested, the ad- 
‘vantage so gaimed,. but subjes nb to - Tepayment by such 
persons of.their due share of the expenses properly 
dncurred, and to an. ‘indemnity by the same persons 
“against liabilities properly.contracted; in gaining such 
“advantage.” 

The combined effect of ss.88 and 90, 
‘Trusts Act, is that the share of Musammat 
Jumman in the business and property left 
‘by Dihu having been retained by the male 
members of the “family, who continued the 

-(3) (1873) 28'L T 189, 
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business and availed themselves of the 
dominant position they had in relation to 
the business and property under their 
control, they must hold for the benefit of 
Musammat Jumman any profits accruing 
from such businessor the advantage gained 
by the use of their position. It is arguedin 
reference to s. 88, Illus. (F), Trusts Act, that 
the heir is entitled to the “profits” accruing 
from his share of the assets and not tò 
acquisitions made therewith. We are 
unable io agree with this contention. The 
profiis were merely converted into other 
properties or were invested in the business 
and it isopen tothe person entitled to such 
profits to claim the improved business and 
the properties acquired with their aid, 

Moreover the terms of s. 90 clearly en- 
title the female heirs to any “advantage” 

gained by her co-owners by availing them- 
selves of their position as such. It “cannot 
be doubted that it was in derogation of the 


rights of such heirs that the advantage 


was gained. The profits of their shares in 
the business and the property were made 
use of for improving the business and 
making acquisitions instead of being paid 
to them. In this view, Musammat Jumman 
was entitled to her share under the Muham- 
madan Law not only in the property and 
-the business as they were at the time of 
Dihu’s death but also in the improvements 
and acquisitions made between the time of 
‘Dihu’s death and that of Ismail in 1907. 

.- On the death of Ismail, his widow and 
his sister inherited a portion of what belong- 
‘ed to him. It should be noted that the 
sister had already a share by virtue of her 
-position asthe heirtoher father Dihu. For 
the reasons already given, Musammat Zohra, 
the widow, should be considered to be 
entitled not only to a share in the properties 
‘and business as they were at the time of 
Ismail’s death but alsotoa similarsharein 
the improvements and acquisitions made 
after Ismail’s death up to the time when 
Noori Mian died. Musammat Jumman 
should be considered tc have likewise 
obtainedan interest in the improvements 
and acquisitions made up to the time of her 
own deathin 1910. Her rights devolved upon 
her daugther, plaintiff No. 2, and husband, 
plaintiff No. 3. The nature of the rights of 
plaintiff No. 2, who was an unmarried girl 
living with plaintiff No. lunder the protec- 
tion of the defendants, is the same asthat 
of her mother of Musammat Zohra. Rahim- 
ullah, plaintiff No. 3, was somewhat differ- 
ently situated but we think s. 88, Illus. (f) 
ands. 90, Trusts Act, equally apply to him. 
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It was open to the defendants tosettle his 
claim by payment of cash equivalent of his 
share, or otherwise, they, however, preferred 
to retain his share of the assets in the 
business and employ the profits of his share 
of the assets with the rest of the funds in 
their handsin improving the business and 
making fresh acquisitions. ; 

Tt is pointed out that the skill and 
personalefforts of the defendants, no less 
than the capital invested in’ the business, 
contributed tothe prosperity of the business 
andto the acquisitions of new properties. 
Tt was open to the defendants to charge for 
their personal services a reasonable re- 
muneration. They did not, however, do so 
and cannot now insist on account being 
taken of their personal services which it is 
‘impossibleto assessin terms of money or a 
share in the improvement and acquisitions. 
The learned Advocate for the appellants 
objected to the decision of the case being 
made to rest on the provisions of ss. 88 and 
90, Trusts Act, which were referred to in 
course of the arguments. It is contended 
thatthe plaint and the Counsel’s’ statement 
in pleadings are absolutely silent as regards 
that aspect ofthecase. Itis true the plaint- 
iffs’s claim was based solely on theallega- 
tions that the property in dispute belonged 
to a joint family consisting of Hingan’s 
descendants and their heirs and that; thére- 
fore, the plaintiffs were entitled to a share not 
only in the properties left by Dihu and 
Ismail but also’ in those’ subsequently 
acquired. We are, however, of opinion 
that all the facts necessary for the appli- 
cation of ss. 88 and 90. Trusts Aci, are 
alleged in the pleadings, They might not 
have made allegations as regards the law 
rightly applicable to such facts. On the 
facts alleged by the plaintiffs béing 
established, they are entitled to such 
reliefs as the law applicable to those facts 
entitles them to. 

‘ The only other question that remains to 
bé considered is one of limitation and 
adverse possession. It is argued that thé 
proper- relief which the plaintiffs should 
have claimed was'one of dissolution of part- 
nership to which’ Art. 106, Limitation Act, 
providing a period of limitation of three 
years, would be applicablé and that the 
plaintiffs cannot be allowed to circumvent 
the law of limitation by asking for joint 
possession. In our opinion if the plaintiffs 
are entitled to joint’ possession, as they 
claim, there can be no objection to the suit 
‘being so framed as tomake a longer period 
of limitation applicable. On the frame of 
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the suit as launched, Art. 106, Limitation 


Act, canhave no application. The proper 
article applicable’ is Art. 144, as to which 
it is said that the cause of action accrued 
to the plaintifs more than 12 years before, 
the institution of the suit. It appears that 
a suit wasinstituted by Shukru, Ismail and 
Islam against third persons for declara- 
tion of their right to certain immovable’ 
property. Ismail died during the pendency 
of the suit. The surviving plaintiffs or 
Noori Mian applied that Noori Mian be 
substituted for Ismail as his heir and legal 
representative. The defendants. of that‘ 
suit objected to Noori Mian being treated as 
‘the sole heir of Ismail” and to Ismail’s 
widow not being impleaded. Accordingly, 
Musammat Zohra was joined not as plaintiff 
but as a defendant. 

It is said that the male members who 
were plaintiffs inthat case should beconsi- 
dered to have denied the right of the widow, 
and, therefore, did not implead her as the 
legal representative of the deceased. We 
do not think that any denial of her right can 
be inferred from the proceedings above 
referred to. Noori Mian, though not an heir 
of Ismail, wasset up as the legal represent- 
ative, which term includes a person who 
intermeddlés with the estate of a deceased 
person. The grounds on which the appli- 
cation for substitution was based andthe 
reasons for not joining the widow donot 
appear from any of the certified copies taken 
from that record. In this state of the evi- 
dence,we cannot hold that the right ofIsmail's .. 
widow as an ‘heir was déniéd. Similarly 
the rights of Musammat Jumman as, the 
heir to her father or to her brother Ismail 
does not appear to have ever been called 
in question. The same remarks apply to’ 
Zulekha, plaintiff No. 2 and Rahimulla, 
plaintiff No.3. Accordingly we hold that 
the plaintiffs’ suit is not barred by limita- 
tion and that the defendants. have. failed 
to establish adversé possession for. ‘moré 
than 12 years of the properties now in 
dispute. The result of our finding is that 
the appeal fails and is dismissed with costs, 
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CALCUTTA HIGH COURT. 
References Nos. 127, 128, 129, 130 & 131 
of 1932. 
February 9, 1933. 
PANCKRIDGE AND PATTERSON, Jd. 
. In No. 127 of 1932. 
EMPEROR—ProsgcurTor 
VErSUS . 


MANMATHA NATH KUNDU — PETITIONER, 
‘Criminal Procedure Code (Act V of 1898), ss 386, 
485, -458— Attachment and seizure of undivided share 
of convicted person in movables, legality of—Ordinance 
(II of 1982), s. 5i—Conviction by Special Magis- 
trate—Reference by Sessions Judge to High Court, 
legality of. 
` Though the Court of a Special Magistrate- under 
Ordinance II of 1932 is a court inferior to a Sessions 
Oourt, that part of s 51 of the Ordinance which 
deprives other courts of any jurisdiction of any kind 
in respect of any - proceedings of any court con- 
stituted under the Ordinance, save as therein pro- 
vided, has the effect of depriving the Sessions Judge 
of the right of calling for and examining the record 
under s 435 and ofreferring the case for orders of 
the High Court under s. 438 sub-s. (1) where a person 


has been convicted by a Special Magistrate under 


the Ordinance. 

Section 286, Criminal Procedure Code,-does not 
entitle thecourt to order the seizure and sale of 
movable property in which the convicted person has 
only an undivided share, without the consent of 
those jointly interested with him; and the amend- 
ment of the section in 1923 has not- made any 
difference in this respect. Queen-Empress v. Sita 
Nath Mitra (1), followed -Shivalingappa Nijappa 
Tubchi v. Gurlingava (2), referred to, 
~ References by the Sessions Judge, Dinaj- 
pur. 

The Advocate-General and Mr. Monindra 
Nath Mukerji, for the Crown. ` 
~ Dr. Naresh Chandra Sen Gupta and Mr. 
- Bamaprasanna Sen Gupta, for the Petitioners. 
- Judgment.—This Reference (No. 128 of 
1932)’ is one of several references made by 
the learned Sessions Judge of Dinajpur. 

It appears that one Babu Lokendra 
Mohan Sen was convicted by the Special 
Magistrate of Dinajpur under the provisions 
of Ordinance No. II of 1932. He was 
sentenced to undergo a term of rigorous im- 
prisonment and also to pay a fine of Rs. 
400. The Letter of Reference states that a 
petition was presented to the learned Ses- 
sions Judge by one Kshitindra Mohan Sen 
the brother of the convicted person. The 
petitioner brought the following facts to the 
notice ofthe Judge. It appears that in 
order torealise the fine the Magistrate 
issued what the learned Judge describes 


as distress warrants in respect of certain. 


movable property which is stated to be the 
joint property of the petitioner 
brother, the convicted person. I have look- 
ed into the record of the Special Magistrate 
‘and-itis evident that he was prepared to 
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accept the petitioner’s statement that the. 
movable property was joint but held that 
he was nevertheless entitled to have the 
property seized under s. 386, subs. (1), para. 
(a) of the Code of Criminal Procedure, and 
subsequently sold, the rights of the peti- 
tioner being limited to pre-emption or, if 
he was not disposed to exercise that right, 
to one-half-of the price realised at the 
same. In the opinion of the Sessions Judge 
the order for seizure and subsequent sale of 
the property in question is unjustified, and 
he ‘draws our attention in his letter to 
the decision of this court in Queen-E’mpress 
v. Sita Nath Mitra (1) where it wes held 
that the liability of movables in which 
the delinquent had an undivided share could 
not be enforced by distress. Inthe opinion 


‘of the learned Ssssions Judge, the substitu- 


tion of the word “attachment” for the 
word ‘distress’ in s. 386 by the amendment 
of 1923, has not affected the applicability 
of this decision. The learned Advocate- 
General who has appeared to oppose the 
reference has drawn our attention to various 
authorities of which Shivalingappa Nijappa 
Tubcht v. Gurlingava (2) is one. He has 
also argued that even if the order - is 
wrong, we have no jurisdiction to set ıt 
aside, and that if there is any remedy open 
to the applicant, itis by wayof `a tcivil 
suit. He has also drawn our attention to 
the fact that no rules have been made by 
the Local Government under the powers 
conferred by s. 386, sub-s. (2) for the de- 
termination of the claims ofthird parties 
to property attached under sub-s..(1) para, 
(a) of thatscetion, and that therefore no, 
machinery exists whereby the court forder- 
ing the attachment can investigate the 
justice of the claimant’s assertion that he 
is interested in the property attached. In 
my opinion, in the circumstances of the 
present case, the last argument has but 
little importance because the Special Magis- 
trate, has not questioned the petitioner’s 
assertion that heis entitled toa half share 
in the property, but has dealt with the 
matter on the basis that he is so-entitled, 
We are not required to decide whether 
s. 386 sub-s. (1) para. (a) is totally 
inapplicable to the case of joint property: 
It may very well be that under that para 
graph, an undivided share in joint mov- 
able property may be attached and even 
sold according to the procedure recognis- 
ed by Civil Law. Speaking for’ myself, I 
should be most reluctant to hold that the 

(1) 20 O 476. g 

(2) 94 Ind. Cas. 604; 49 B 906; 27 Bom ÙR 1364; 
ATR 1026 Bom; 103; 27 Or L J 653 0. 7 A 
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action of the Special Magistrate is coveréd 
or contemplated by the provisions of the 
paragraph. Jn my opinion, Queen-Empress 
v. Sita Nath Mitra (1) already referred to, 
is to be preferred to the other decisions to 
which our attention has been directed, 
and I should find considerable difficulty in 
arriving at the conclusion that the langu- 
age of the Criminal Procedure Code, as 
it now stands, entitles the court to order 
the seizure and sale of movable property 
in which the convicted person has only an 
undivided share, without the consent of 
those jointly interested with him. However, 
I have come to the conclusion that whatever 
view we hold as to the regularity . of the 
order of the Special Magistrate, we should 
not interfere with it, because I consider 
that the Judge has no jurisdiction to refer 
the case to us under s.438 of the Criminal 
Procedure Code. The date of the order of 
reference is June 17th, 1932, when the Ordin- 
ance II of 1932 was still in operation. Under 
that Ordinance thereis in certain cases an 
appeal from conviction and sentence by a 
Special Magistrate tothe Court of Session. 
I am, therefore, not prepared to say that 
the Court of Special Magistrate is not a 
Criminal Court inferior to the Court of 
the Sessions Judge within the meaning of 
s. 435 of the Criminal Procedure . Code. 
Prima facie, therefore, the Sessions Judge 
would have power to call for and examine 
the record of any proceeding before’ the 


Special Magistrate and thereafter, if he saw 


fit, to report the result of his examina- 
tion for orders of the High Court under 
5. 438 sub-s. (1). The difficulty, however, 
arises from the provisions of s.51 of the 
Ordinance II. The words of the section 
are as follows :- 

“Notwithstanding the provisions of the Code, or 
of any other law for the time being in force, or of 
anything having the force of law by whatsoever 
authority made or ‘done, there shall, save as provid- 
- ed by this Ordinancé, be no appeal from any order 
or sentenceof a court constituted under this Ordin- 
ance and, save as aforesaid, no court- shall have 
authority to. revise such order or sentence, or to 
transfer any case from any such court, or to make 
any order unders 491 of the Code, or have any 
jurisdiction of any kind in respect of any proceeding 
of any such court,” . i 

The phraseology of the section is clearly 
very wide, and in my opinion that part 
of it which deprives other courts of any 
jurisdiction of any kind in respect of any 
proceedings of any court constituted under 
the Ordinance, save as therein provided, hag 


the efiect of deprivıng the Sessions Judge of- 


the right of calling for and examining the 
record under s 435-and of referring’ the 
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-holders should eject a tenant in’ order to 


8. 
case for orders of the High Court under 
s. 438, sub-s (1). The reference there- 
fore, appears tous to be made without 


„jurisdiction. It may be, had'the petitioner 


seemed fit to move this court within the 
period prescribed by. practice from the date 
of the order of which he complains, we should 
have been ready to consider whether the 
case wasone in which we should bpe justi- 
fied in exercising our power of superinten- 
dence unders. 107 of the Government of 
India Act. This, however, need not be 
considered, as the order complained of was. 
passed nearly a year ago. In these cir- 
cumstances we think that we are compelled - 
to reject the reference. 

Wepass similar orders in the remaining 
references where the facts are the same. - 

A. ; Reference rejected, 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 14 of 1931. 
June 13, 1932, | 
SULAIMAN, C. J. 
RAM AGYAN PAN DHY— APPELLANT 


- VETSUS 
CHATRUGHUN SINGH—Responpenr. 
Agra Tenancy Act (III of 19264, ss. 99, 280— 
Ejectment of tenant not by entire body of landholders ` 


—Lenants' suit for  possession—Jurisdiction of 
revenue Court. 


Under s 99 of the new Agra Tenancy Act; read’ 
with s. 280, if is not necessary that all ‘the land- 

old L give juris- 
diction to the revenue Court; it is sufficient if any. 
person claiming to have the right to ejectas land- 
holder has ejected the tenant.: Subedar-Singh v 
Komal Singh (1), relied on. ee : 


Mr. A. P. Pandey, for the Appellant. 

Mr. K. L. Misra, for the Respondent. 

Judgment.—This a plaintiff's appeal: 
arising out of asuit for recovery. of.posses- 
sion ofa holding. In the plaint the‘plaint- 
iff frankly admitted that- defendant. ‘No. 2 
is one of several zamindars in’ the village 
and defendant No. 1 as a ryot of defend. 
ant No. 2 and that two defendants forcibly 
ejected the plaintiff from his holding and 
sowed crops. The relief claimed was a 
decree for possession and mesne. profits. 
The first Court came to the conclusion that 
the defendant’s plea that the claim was not’ 
cognisable by the civil Court could. not be 
entertained. On appeal the lower Appel- 
late Court came to a: contrary .conclusion.: 
It is admitted that the dispossession: took 
place after the coming into force~ of the 
new Tenancy Act and the caseis no longer 
governed by the old Tenancy Act. ` 

No doubt for some. 3 years pridr to th 
passing of the new Tenancy Act ‘there werg 


yt 


a few rulings of this court in which it was ` 


laid down-that an ejectment to come with- 
in the ‘scope of s; 79, of the old Tenancy Act, 
must be an ejectment: by the entire body 
of landholders and not by few individual 


landholders.- An ejectment by a large body. 


of landholders acting jointly hardly. ever 


ovéurs. Anyhow. the: case is now governed: 


by 3. 99, read with s. 230. new Tenancy Act 
According to that section a tenant ejected 
from or prevented from obtaining posses- 


sion ofhis holding or any part thereof by- 
his landhclder, or any person claiming as. 
landholder to have a right to eject him,- 


must sue such-persons inthe revenue Court. 


The present section is: much: wider than the- 


corresponding section of the former Act 


and-theré isné doubt that under the new- 
section a tenant- ejected by any person who. 


is a landholder, or who is a person claiming 
as a landholder, bas his remedy only in 
revenue Court, and the jurisdiction ofthe 
civil Court is ousted. The policy. of the 
Legislature obviously is that dispute þet- 
ween tenants.and. landholders as regards 
agricultural ‘holdings must be settled by 
the ‘revenue Court. alone. Ifthe mere fact 
that. there- are some landholders in the 
village in existence were allowed to take the 
caseout of the jurisdiction of the. revenue 


Courts, the result would’ be that many of. 


the disputes between tenants and zamindars 
would have to betried by the civil Courts. 
. In. the case. of Subedar Singh v. Komal 


Singh-(1), Dalal, J., held that the old rulings 


édnnot be now ¢éonsidered to be binding 
becatise the wordings of s: 99 are now. 
different from: those’ ofs. 79. He correctly 
laid dawn that itisnot now -nécessary. that 
only- the: landholder, that is,. all the prop- 
rietors of the makal, should eject a tenant in 
order to. give ‘jurisdiction. to the revenue 
Court; and that it is sufficient 1f any person 
claiming. to have the right to eject as land- 
holder has ejected. the.plaintiff. The learned: 
Judge rightly -distinguished the previous 
rulings on the ground that they were under 
the. old. section. Weare in full agree- 
ment with the view expressed by -him and 
hold that..a suit of this nature could lie 
under s. 99, Agra Tenancy Act, and that, 
thérefore, the jurisdiction.of the civil Court 
is completely. barred. The plaint has been 
rightly. returned for . presentation to the 
proper. court. The. appeal. is accordingly 
dismissed with costsin all the: courts. 
= Nei >` E Appeal dismissed. ` 

(1) 119 Ind. 'Óás. 252; A I R 1929 All. 656; Ind Rul, 
(1929) all. 1004;13 R D 6763 ` ` ; a 
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MADRAS HIGH COURT. 
Appeal Against Order No. 496 -of 1931 
and < 
Criminal Revision Petition No. 1973 of 1931. 
| September 5, 1932. 
JACKSON AND VERE MOCKETT, JJ. 
M. V. SUNDARESA AYYAR AND OTHERS 
f — APPELLANTS 
- - Versus epee 
PACALA SUBBA RAO AND oTHERS— 
RESPONDENTS. 

Civil Procedure Code(Act V of 1908),s. 151 —Applica- 
tion to restore suit, dismissal of—Application becoming 
time-barred—Whether Court has power to restore 
application~Inherent power of court—Lawful bar 
of limitation. MEN 

Section 151, Oivil Procedure Code, does not’ con- 
fer on a court power to restore an application to; 
restore a suit after that . application itself has 


become time-barred. The defendant after the. 
plaintiff has exhausted his statutory limit of time 


clearly has justice on his. side and thé court has no’ 
right to interfere in order to overridea lawful bar. 


r 


of limitation. 
Appeal against an order of the Court of the 
Subordinate Judge, Nellore, dated: the 13th 
March, 1931, and made in I. A. No. 449 of 
1930 in O. S. No. 50 of 1926; and ‘Petition 
under: s. 115 of Act V of 1908 ands. 107 of 
the -Government of India Act, praying the 
High Court to revise the said order’ of 


2? 


‘the Court of the Subordinate Judge, Nellore, 
- dated 


the -13th March, 1931 and made 
D A. No. 449 of 19380 in O. S. No. 50: of 
Mr. K. Umamaheshwaram, for the Ap- 
pellants. + 
Judgment.—The Subordinate Judge 
has restored an application to restore’ a 
Suit after that application was itself time- 
barred. He seems. to have thought, that 
when the defendant had acquired the right 
by operation “of ‘the law of. limitation . to 
claim that the litigation ‘against him 
should cease the Court has an inherent 
power to deprive the defendant of that 
right, and to order the litigation to pro- 
ceed. i 4 
Obviously s. 151 never confers any such 
power upon a Court—a power for the ends 
of injustice and to promote abuse of the 
process of the Court. Thedefendant after 
the plaintiff has exhausted his statutory 
limit-of.. time clearly- has -justice on his 
side and the court has no right to interfere 
in order to override alawful bar of limita- 
tion. i 
- This petition is allowed with |. costs 
throughott and the lower court’s order is 
cancelled. l 
This disposes of the appeal. - 
NeK.-A. Ka Petition allowed. 
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CALCUTTA HIGH COURT. 
Second Civil “Appeal No.. 456. of 1928, 
January 14, 1932. 
MUKERSJI AND Gua, ‘Jd. 
IRPAN ALI LASKAR— APPELLANT 
i versus 
J OGENDRA CHANDRA DAS PATNI 


“AND OTHERS—RESPONDENTS. 

Tidene act (I of 1872), s. 92, provisos (1) & (3)— 

‘Any obligation,’ meaning of—Agreement that conside- 
ration be paid on happening, of contingency, admissi- 
bility of—Vendor and purchaser— Suit for price— 
Buyer cannot approbate and reprobate. 
- The words ‘any obligation’ “in proviso (3) to s 99 
means ‘any obligation’ whatever ‘under the contract 
and not some ‘particular obligation’ which: the cori- 
tract may contain. (p. 244, col. 1] - 

Where one party toa document alleged. that tie 
consideration stated in the’ document to: have passed 
did not really pass, and the other'-party set up an. 
agreement to the effect that consideration. was not to 
be paid until a particular contingency. happened:. 

Held, that evidence of the agreement could: be 
given snd received, and that if taken asa recital: of a 
term, the agreement might-come. under s. 92,. pro-- 
viso (1). Shak Lal Chand v Indrajit (1), relied on. 
Shah Mukhun Lally. Baboo Sree Kishen. Singh (3°, 
Chuni Bibi v. Basanti Bibi (5) and Hanifunnissa, v. 
Faizun-nissa (6),.referredto. [p. 244, col. 2 

A buyer cannot be allowed to appro bate and repro- 
bate. He cannot set up the plea that the seller had 
no title in defence to asuitfor the price unless he 
is ready and willing to give up the properties. 


Mr. Satyendra Kishore Ghose, for the 
Appellant. 


Mr, Ramendra Chandra Roy, for the Res: : 


pondents,. 

Judgment,— = This 18 an appeal iy de- 
fendant No.1: from a decree passed by the 
Subordinate Judge-at Silchar, The suit: 
was instituted by the plaintiffs for recovery 
of the unpaid consideration for a kobala 
after deducting certain payments which 
were admitted. The facts necessary to be 
stated are the following : ‘One Kanak Ram: 
Patni died leaving a widow Kunja Patni, 
two daughters of the name of Fula Patni 
and Nandi Patni and the two plaintifis, his. 
grandsons being thesons ofa third daugh- 
ter who had predeceased the said: Kanak 
Ram Patni, ` 

The plaintiffs’ case was that the proper- 
ties which belonged. to Kanak Ram Patni. 
devolved’ on his death. in life interest to 
Kunja, that Kunja in 1914 sold her interest 
to Fula Patni and the plaintiffs. Fula hav- 
ing died without issue, the plaintiffs alleg- 
ed that they had become the owners of the’ 
properties. Their case was that their father- 
Nayan, defendant No. 6, had been appointed 
their guardian by the court and that defen- 
ants Nos.. 2,3 and 4had. stood surety for’ 
the purpose, of the said appointment.. 


_ Their case further was that on 27th Febru-: 


"pry 1922, defendant. No, 6, as such guardian.. 
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sold to defendant No. 1 certain Immovable» 
properties and the right to realizethe dues 
under five bonds, for ` a. consideration .of. 
Rs.7,000. Their case also was that this 
amount had not been paid by defendant No. 
1, the vendee, but that the latter had. made 
only certain ° “payments aggregating 
Rs, 866-8-0. “Théy -. sued to recover the 
balance. The defence of defendant No.1 
was that ‘the allegation that Nandi was 
insane, on. the basis of which allegation, 
it.was ‘that the’ ‘plaintiffs alleged that.they- 
had ‘title to the “properties under purchase. 
from Kunja and on the death of Fula, was. 
not true; and that therefore the sale. which: 
defendant No.6 had made on the footing of 
the plaintiffs being the sole owners of. “the, 
propetties did not pass a good title ‘to. the, 
vendee and consequently the ‘plaintiffs were. 
not-entitled to recover inthis suit, The 
further defence taken on behalf of defen- 
dant No.1 was that the consideration of. 
Rs. 7,000 was made up of two items, viz:, of 
Rs. "3 500 each, that Rs. 3,500 which was. 
the consideration for the lands’ had been- 
paid, and that as regards the balance .of. 
consideration Rs.. 3 500 which, was on ace. 
éount of the bonds it was not paid because 
there was a certain agreement between the. 
parties. 

This agreement was set oub in the write 
ten statement in these words: 
‘ “That the vendor was not in possession of the bonds’ 
but he handed, over certified copies thereof and” it’ 
was agreed between the parties that notices would be. 
served on the debtors. and in case the: debtors admite. 
ted the debts and the amounts on. those mortgage. 
bonds were realized from the debtors amicably or by- 


suit at the expense of defendant No 1, then def endang 
NG 6 would get the said amount of Rs. 3,500." ; 


` The defence further was that such notices. 
were given. but that the debtors produced, 
the original bonds and alleged that the. 
dues under them had been paid. up andthe; 
bonds had been redeemed, and because. ‘the 
lawyer's advice was that no. useful. purpose, 
would be served by instituting suits upon, 
those redeemed bonds and costs would be 
incurred for no.purpose, defendant No. 1 did. 
not institute. any suit- thereon and that: 
consequently he was not liable to pay the; 
suid amount of Rs.3,500. The Subordinate, 
Judge decreed the suit for the ‘full ` amount . 
claimed holding that the defenceset up. was. 
not true, Defendant No. 1 has. then, preferr ed, 
this appeal, The first ground taken in sup-, 
port of the appeal is that no good title- 
passed under the transaction because the; 
representation’ that was made, namely,’ 
that Nandi. was insana and of. unsound’ 
mind, was nai in faas true, BI- tar as this. 
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matter is cdticérnéd, it appears that in 
the kobala itself there is the statemeni 
that Nandi Patni was insane and of unsound 
mind. It further appears from the evidence 
of defendant No. 1 himself that the vendor, 
defendant No. 6 came wiih him tothe house 
of the Pleader and showed him all papers 
and that he was satisfied with the ple a ils' 
title oninquiry but only found that defend- 
ant No. 6 was out of possession. Upon the 
evidence therefore of defendant No. 1 
himself it would require a. very strong ‘case 
to be made out in order to show that he 
was in point of fact misled. -He says that 
he made an inquiry and was satisfied and 


there is no reason to suppose that he relied . 


only on what was alleged on behalf of 
defendant No. 6. In any case, the ques- 
tion, inour opinion, requires no further con- 
sideration, because it is quite clear that 
defendant No. 1 cannot pcssibly be per- 
mitted to approbate and reprobate. He 
has not taken,the defence that he is pre- 
pared to giveup the properties which “he 
had purchased and that on that ground he 
was not obliged to pay the consideration 
‘money for the kobalaif it remained unpaid. 

nd indeed it is now beyond his own powers 
td’ restore the properties to defendant No. 6, 


orforthe. matter. of that to the plaintiffs. 


Bëkhuse™it appears thet some of the lands 
and alsa ihe dues under the five bonds had 
å ready,heen transferred by him to a third 
pauby-under a kobala dated 27th August 
1923.s This third party is defendant No. 5 
in the suit. "This transfer appears to have 
been madé fora consideration of Rs. 4,200. 
In these ‘circumstances we aie of opinion 
that defendant No. 11s estopped from alleg- 


ing that he was not obliged to pay the. 


balance of the consideration money for 
the reason that notitle had been acquired 
by him under the purchase, 

The second ground taken relates to the 


question of payment of the consideration. 


of Rs. 3,500 on account of the lands, which, 
it is alleged on behalf of the defence, was 
paid when the kobala was executed. In 
para. 20 of the written statement of 
defendant No. 1 it is stated generally that 
defendant.No. 6 executed and registered in 
favour of defendant No. 1. the kubala for 
the sale of the lands and the mortgage bonds 
on27th February 1922 and received in 
cash Rs. 3,500 asthe price of the lands sold. 
From this statement’ it would’ seem to 
appear that defendant No. l's case at the 
time was that thesum of Rs. 3,500 was paid 
on 27th February 1922. This however is 
not clear beyond doubt but that: seems ‘to 
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be the meaning of the statement that was 
thus made in the written statement. In the 
evidence a more definite case eppears to 
have been attempted to be made out. The 
kobala, it may be mentioned here, was 
executed at Silcharon 27th February 1922 
and it was registered at the Sub-Registry 
Office at Hailakandi on 8th April 1922. 
A good long period therefore intervened 
between the execution and the registration 
of the kobala and the places of these tran- 
sactions were not the same. Irpan Ali, de- 
fendant No,1,in his evidence said that he 
paid Rs. 2,500 to defendant No.6 at the ver- 
andahof the Sub-Registry Office at Haila- 
kandi on the date of registration. -An 
attesting witnessto the kobala, one Shajid 
Raja,examined on behalf of the defendant 
as D. W. No. 4,in examination-in-chief said: 

“Irfan Ali, thatis to say, defendant No 1 paid 
Rs 3,5C0 to-Nayan Patni idefendact No, 6) in the 


verandah, butonachawki in the west part of the 
north verandah of the Registration Office.” 


“As already stated he was an attesting 
witness to:the kobala, which was execut- 
ed not at Hailakandi but at Silchar. In 
cross-examination he stated that he was 
nos present when the kobala was written. 
Therefore, he wanted to make out. that 
although ‘he was not present at the time 
of the execution of the kobala he came to 
be an attesting witness at Hailakandi and 
put down his signature at the Registry 
Office there. Witness No. 5 for the de- 
fendant, one Indin Mia, in his examina- 
tion-in-chief said that Irpan paid 
Rs. 3,500 to.Nayan as consideration for a 
kobala which was registered on the same 
day, and in cross-examination said that 
Shajid attested at Hailakandi. He, there- 
fore, wanted to corroborate Shajid by say- 
ing that Shajid attested the  kobala at 
Hailakandi and the consideration of 
Rs. 3,900 was paid on the date it was re- 
g.stered. The explanation why he did not 
become an-attesing witness to the kobala, 
was given by him in these words: 

“L aid not.attest as there was no space in the 
kobala which was already written out, executed and 
attested by some witnesses,” - 

The Subordinate Judge has pointed out. 
that this explanation is not true because 
there was enough space for a signature of 
an attesting witness to have been made 
before the document was registered. An- 
other attesting withess, Israil Ali, was 
examined as witness No. 6 for the defend- 
ant. He ‘said that he was present at 
Silchar at the time when ‘the. document 
was executed, that he became an attesting 
witness and that: it was arranged that’ 
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Rs. 3,500. would bé paid at Hailakandi 
before registration. In cross-examination 
he said. that all the four attesting witnes- 
ses including Shajid Raja signed their 
names in the office-room of Abanti Babu, 
that is to say, at Silchar. He, therefore, 
gives the lie to the case which Shajid- 
Raja made and which was supported by 
Indin. The Pleader Abanti Babu has not 
been examined in the case. 


and on which we are asked to hold that 
Rs. 3,500 was paid at: the Regissration 
Office at Hailakandi. We are unable to 
say that this evidence -establishes the fact: 
of such’ payment. On the other hand, 
there is the evidence of defendant No. 6 
who says that he did not receive the 
money and he did not mind the non-pay- 
ment because of-the fact that he was not 
in possession, at-the time when the docu- 
ment was executed. As a further reason 


for the omission an his part to make 


demands for the money he says that de- 
fendant No. 1 thought that though ` i 
‘it was -not possible for him to get the lands out 
of the hands of defendant No 5, it would be an 
easy affair for defendant No 1 to get the lands from 
defendant No. 5if he woul d get the lands by kobala 
from him.” l 6 
Weare, therefore; in agreement with the 
view which the learned Subordinate Judge 
has taken, namely, that it has not been 
proved that the sum of Rs. 3,500 was paid 
to defendant No. 6 as allegedon behalf of 
defendant No. 1. E 
- The third contention that has been urged 
on behalf of the appellant relates to: the 
agreement which was alleged on behalf of 
defendant No. 1 the purport of which 
has already been .set out above. The 
learned Judge was of opinion that s. 91, 
Evidence Act, was a bar to the reception 
of evidence relating to this agreement. 
This is not a case in which the terms of 
a contract, grant or disposition which had 
been or- was required by law-to be reduced 
to the form of a document: were sought to 
be proved by oral evidence; substituting 
such oral evidence for the- document itself 
or for suchsecondary evidence of its con- 
tents as was receivable under the law. It 
is a case in which an alleged contemporane- 
ous oral: agreement separately entered into 
was sought to be proved. The question, 
therefore, is whether the agreement ulleged 
on behalf of the defence is one which 
comes under, and ifso, whether it is allowed 
by any of the provisos to s. 92 of the Act. 
Now the statement in a deed, relating to 
jts consideration may be either a mere 
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recital of a fact, namely, that’ such con- 
sideration has been received or it may 
conceivably be regarded asa recital of a 
term of the contract, grant or disposition. 
Regarded as recital of the fact that .con- 
sideration money was received the position 
is ‘that where one party alleges that the. 
recital is not true and that in fact no. 
consideration was paid or received,-and 
the other sets up an agreement that con-. 
sideration was not to be paid until the 
happening of a particular contingency; 
the agreement does not contradict, vary, 
add to or subtract from the terms of the 
contract; the agreement is sought to be 
proved to. contradict the statement of fact 
in the written statement that no considera- 
tion passed. In the case before us that: 
is the exact position. In the case: of 
Shah Lal Chand v. Indrajit (1), their Lord- 
ships of the Judicial Committee -said that it 
was settled law that notwithstanding an 
admission in a sale deed that the considera- 
tion has been received it is open to the vendor. 
to, prove that no consideration has actually 
been paid and that ifthis was not so facili- 
ties would be afforded for the grossest 
frauds, ana further that it wasno infringe: 
ment of s. 92 fora court to accept proof 
that by a collateral arrangement “between, 
the vendor and purchaser the consideration 
money remained with the purchaser for the 
purposes and under theconditions agreed 
upon between them. If the statement: in 
the deedis regarded as the recital-of aterm 
of the contract, grant or disposition and 
the agreement is looked upon as supple- 
menting it and it is taken that s. 92 of. the 
Act applies, the question would -arise whe- 
ther the. agreement would come under any 
of the provisos to the section. Nowso far 
as this matter is concerned; the only pro- 
visos, which may conceivably beof any ap- 
plication to-the present case, are provisos 
Nos. 1, 2 and 3. 'The- agreement, as 
already seb out, is -said to--have heen to-the 
following effect: although it was stated-in 
the document that the consideration of 
Rs.. 3,500 was being paid by-the vendee tu 
the vendor, still in pointof fact it was not 
so paid’and the oral agreement was to the 


yeftect that it. would be paid only if the 


debtors under.the bonds admitted the 
debts and the amounts due on them were 
realized amicably or by suit. : 
“It is plain upon a reading of proviso 2, 
that sucha matter -does not come within 
it, because it’ being statéd in:the document 
- (1) 224.370; 271. A. 93940. WN. 485: 2: Bom. I 
Ro 553; 79am, 102 (20) es ae 
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that the money. was.paid and received, 
the agreement would be inconsistent with 
its ‘terms. : As regards proviso 3 . which 
states that the existence of any separate 
oral’ agreement constituting a condition 
precedent to the attaching of any obliga- 
tion under any such contract, grant or dis: 
position of property may be proved, that 
proviso also has no application because as 
has been held in several decisions some of 
which are noticed inthe recent judgment of 
this court in Radhakisen Chamariav. Durga- 
prasad Chamaria (2) that the true mean- 
ing of the words “any obligation” in proviso 
3 to s. 92 is “any obligation” whatever under 
the contract and not some “particular 
obligation,” which the contract may contain. 
It is nobody’s case thatthe document, that 
is to say the kobala, was not to come into 
force until a certain condition was fulfill- 
ed, The ‘question is as regards proviso 
1. Want of consideration was alleged on 
behalf of the plaintiffs. That being so, the 
proviso came into play; and onceit wasso 
it was quite open to defendant- No. 1 to 
say that although the statement in the 
kobala that money was paid and received 
was nota true statement, the true facts 
were that there was an agreement under 
which the money was to be subsequently 
paid only in the event of a subsequent con- 
tingency happening. It is well. settled that 
in circumstances such as these, that is to 
Say, when one party to adocument alleges 
that thé consideration which is stated - in 
the ‘document as having passed in connection 
with it didnot actually pass, the other 
party is entitled to give evidence for the 
purpose of showing what the real nature 
ofthe transaction was. Reference, -for 
instance, may be madeto the case of Shah 
Mukhan Lal v, Baboo Sree Kishen Singh (3). 
In that case which was decided before the 
Indian, Evidence Act came into being, 
their Lordships of the Judicial Committee 
dealing with this precise question said : 
“The rules of evidence and the law of 
forbid: any. addition to or variation from deeds or 
written contract. The law however furnishes ex- 
ceptions toitsown salutary protection; one of which 
is when one party for the advancement of justice 
is permitted to remove the blind which hides the 
real transaction;as for instance, in cases of fraud, 
illegality and redemption, in such cases the maxim 
applies that a man cannot both affirm and disaffirm 
the same transaction, show its truenature for his 


own relief and insist onits apparent character to 
prejudice his adversary," 


estoppel, 


B 2 143 Tnd. N ER a Cal. 328: 59 O. 105. 
. Le . ; e e a [| 0 44; 11 W : 4 a 
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In Bal Kishen Das v, Legge (4) their Lord-: 
ships of the Judicial Committee have laid 
down that questions regarding the admis- 
sibility of evidence should be decided only 
by referenceto the Evidence Actand that 
the decisions of the Courts of Chancery 
haveno application tothe law of India 
as laid down by the Acts of the legislature. 
But the principle enunciated. in Shah 
Mukhun Lal v, Baboo Sree Kishen Singh 
(3) appears to have been applied by courts 
inthis countryin construing proviso 1 to 
5.92, Evidence Act, and its application is said 
to be supported by a later decision of the 
Judicial Committee. An elaborate discus- 
sior of this principle will be found in; the 
case of Chunt Bibi v Basanti Bibi (5). It 
has been observed in that- case. that in. the 
decision of the Judicial Committee in 
Hanifunnissa v, Faizunnissa (6) the same 
principle has been upheld. In the case last 
mentioned, the facts of which will be found 
reported in Faizunnissa v. Hanifunniss. (1). 
what happened was that the plaintiff who 
had executed a document which on the face. 
of it was asale-deed for Rs. 60,000, sought 
to have it cancelled on various grounds and 
in the alternative claimed Rs. 60,000.. The’ 
defendants alleged that the transaction 
was in point of. fact a gift and not a sale 
as it purported to be. The High Court of 
Allahabad held that the defendants were 
precluded by the provisions of s. 92, Evi- 
dence Act, from proying that the transac- 
tion was different from that which. it pur- 
ported to be and that it was in reality a 
gift. Their Lordships of the Judicial Com-. 
mittee reversed this decision and remitted 
the case to be dealt with on the evidence. 
In Chunt Bibi’s case (5) it has been pointed 
out that the principle of this ruling must be 
that in such circumstances oral evidence 
could be given by the defendant to prove 


“the real nature ofthe transaction. This view 


however has been doubted in Lodd Govindoss’ 
Krishnadoss yv, Muthiah Chetty- (8). But whe- 
ther proviso (1), tos. 92, Evidence Act, is to be 
construed in this way or not the decision 
of the Judicial Committee in Shah: Lal 


(4).22 A. 149;'27 I. A. 58; 7 Sar. 601 (P.O); £ O: 
W.N 153; 2 Bom. L. R. 523 LE a 

(5) 24 Ind, Cas 661; A. I. R. 1014 Ail, 298;, £6 A, 
537; 12 A. L. J. 969. A 

(6) 11 Ind. Cas. 398; 33 A. 340; 38I A, £5; 15 G 
W. N. 521; 8 A. L' J. 373: 13 0. L.J. 510. 13 Bom. L 
R. 394; 10 M. L. T. 23; (1911) 2 M. W. N. 370;21:-M; L 
J.1126 (P. 0.) ; f 

(7) 27 A, 612; A.W. N. (1905) 3295 7S 
` (8) A. I. R.1925 Mad. 660: reversed in 91 Ind. Cap. 
$ L, J.414; 22 L, W, 848; A.I R, 1926.Mad, 
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Chand v, Indrajit (1) is in our‘opinion sufi- 
cient ‘authority to show that the learned 
Subordinate Judge was not right in the 
view which he took, namely, that the agree- 
ment set up on behalf of defendant No. 1 
was not provable under the law. As regards 
the evidence relating to this agreement, 
such of it asthereis on the record has been 
placed : before us. (Their -Lordships 
referred to the evidence and continued.) 

Upon evidence of this unsatisfactory 
character we think it must be held that the 
agreement which is- alleged ‘on behalf of de-. 
fendant.No. 1 has nct been proved, Amongst 
the. debtors under these -bonds, ‘three have 
come forward as witnesses and have ‘said 
that they have actually paid up their dues 


and that therefore the amounts said to bē: 


due under ‘them were not realizable. It is 
also true that these bonds were produced 
by the respective debtors in a suit which 


had been instituted prior to the purchase’ 


by defendant - No.1 and that in that 


suit it had been found that the bonds -had- 


beén redeemed. The circumstances connect- 
ed -with this suit are not above suspicion and 
do not satisfy us that the statements which 


these debtors madein connection therewith . 


were true. Any way, the fact remains that 
the property in these bonds was transferred 
by defendant No. 1 to defendant No.5 under 
the kobala of 1923 to which we-have already 
referred. -- We are of opinion: theréfore that 
the defence taken in this case has not been 
proved at all and.on the other hand thereis 
no reason why-the plaintiffs should ‘not be 
held to be entitled. to the decree which they 
have obtained from the court below, 
The ‘result is that in our opinion the appeal 
fails and must be dismissed. “I'here will be 
no order as to costs. ~~ 

Appeal dismissed, 


= 
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Second Civil Appeals Nos. 983 and 934, of” 


1929. 
August 22, 1932. 
SUNDARAM CHETTY, J. 
NALLAKARUPPAN AMBALAM AND. 
ANOTHER— DEFENDANTS—A PPELLANTS 


versus 
VELLAMARUTHAN AMBALAM AND 
OTHERS—PLAINTIFF3—RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 112— 
Joint pattadars—Notice ‘of sale, if to be issued to all 
—Non-service, if constitutes illegality. > aoe 

- - Under s. 112 ofthe Madras Estates .Land Act. 
notice of‘sale must bé served on the “~defaulter. and 
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ifthe defaniters are Joint:pat'adars notice must be. 
issued to all of them. [p. 246, col. 2.) ` 

“The non-service ofnotice required by s. 112 upon, 
a registered paltadar who alone isthe defaulter for’ 
the purpose ofthat section is an illegality, and by 
reason of such an illegality, the civil Court _ hnb- 
jurisdiction to set aside the sale of the holding,’ 
Rajak.of Ramnad v. Venkataramaiyer (i), applied. 
[pa 246, col. 1J | ; ii 

“Second'Civil Appeals against the decrees 
of the Court of the Subordinate Judge of Siva- 
ganga, in Appeal Suits Nos, 22 and 23 of 1928 
respectively, preferred against the decree of 
the Court of the District Munsif of Siva- 
ganga, in'O. S. Nos. 493 of 1925 and 28 of 
1926 respectively. 


“Mr, K. P. Ramakrishna Ayyar, for the 
Appellants 
Mr, K, Rajah Ayyar, for: the Respon- 


dents, 

. Judgment.—These two appeals arise 
out of two connected suits for setting aside 
a sale for arrears ofrent, after declaring the 
same to be illegal, and also in the alter- 
native; for possession. The first court decreed 
these suits in favour of the plaintiffs and 


those decrees have been confirmed ‘by the 


lower Appellate Court. 


-Land No. 139 is the subject-matter of O, 


S. No. 28 of 1926 and land No. 140 
is the subject-matter of 0. S. No. 
453 of 1925. Both these lands were 


originally ‘comprised in patta No. 57 which 

stood in the name of the lst plaintiff in © 
O. S. No. 453 0f 1925. It appears ‘that that 
patta included some other lands also. By 
reason ‘of ‘a sale effected in favour of cne 
Velayutha the patta in respect of lands 
Nos, 139 and- 140 was transferred to- his 
nameand a fresh patta, viz., patte No. 2, 
was also issued to him. For arrears of 


__fent these two lands were brought to sale 
‘under the Estates Land Act, but it 


: ’ -- 7a ` ‘J, is 
admitted that no notice of the intention to 
sell as required, by s. 112 of the Act was 
issued to Velayutha. It is however alleged, 


‘that a notice was served on the lst plaint- 


iff in O. S.No. 453 of 1925. The first court 
held that there was no sufficient service of 
notice on him, whereas, the lower Appellate 
Court found that service’ to be'sufficient;, 
The main question ‘argued in these second 
appeals is, whetherthe sale sought to be 


' set aside was illegal on account of the 


non-service of notice on ‘Velayutha who 
was the registered pattadar in respect of 
these lands, under patta No. 2. There is 
no doubt that -the procedure prescribed 
under s. 146 ofthe Act should have been 
adopted-in effecting the transfer of patta 


‘in’ respect `of -lands Nos... 139.ànd. 140- 
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in. fayour’ of the : purchaser Velayutha. 
Consequent on the recognition of Velayutha 
45 a -ryot by the land-holder, patta No. 2 
was: issued, in his favour. In the circum- 
stances set forth above, it is reasonable to 
hold that so far as lands Nos. 139 and 140 are 
concerned; the fresh patta No. 2 was issued 
in supercession of the old patta No. 57. ° 
_it is however contended, that the lst 
plaintiff in O. S. No. 453 of 1925 should 
also be deemed to be a pattadar, as these two 
numbers werenot deleted from patta No. 57. 
The omission to amend patta No. 57 seems to 
my mind, to be due to a mistake and it 
could never have been the intention of the 
Yandholder to treat the pattadar of No. 57 
patta to be a ryot in respect of lands Nos. 
¥39 and-140 even: after the recognition of 
Velayutha as a ryot in respect of these 
lands by issuing in his favour patta No. 2. 
If this is a correct understanding of the 
facts of this case, as I believe it is, we 
must hold that the defaulter within the 
meaning: of s. 112 of. the 
Velayutha and nobody else,-as he was the 
properly. constituted registered pattadar. 
The nion-service of notice required by s. 
112 upon a registered pattadar who aloneis 


the defaulter for the purpose-of that section 


is’ an illegality, and by reason of such an 
illegality, the civil Court has jurisdiction 
to, set aside the sale of the. holding. It 
' has been so held by a Full Bench of this 
Court ina decision reported is Rajah of 
Ramnad v. Venkataramariyer (1). On this 


short ground, the sale in question must be ` 


declared to be illegal and the decisions 
‘of. the courts below should be upheld, 

It is, however, contended by‘Mr. Rama- 
krishna Ayyar for. the appellants, that by 
reason of the retention of lands Nos. 139 


and 140 inthe old patta, we may consider - 


the ist plaintiff in O. S. No. 453 of 1925 
and also. Velayutha as joint pattadars_as 
regards the suit lands.. If No. 2. patta was 
issued in supersession of patta No. 57, it 
would not be possibleto hold both of them 
ag joint pattadars. Even treating them 
as. joint pattadars, the question still re- 
mains whether a,notice required by s. 112 
of the Act should be served on both of 
them or not. It is contended on the an- 


alogy of.s. 106 of, the Transfer of Pro- 


perty. Act, that notice to quit issued to one 
of, the co-owners would be sufficient and 
therefore notice served on one of the joint 
pattadars must also be taken to be sufficient. 
- (1) 69 Ind: Cas.: 923: 45 M 890: 16 L W 274: (1929) 

R 


M.WN 9501; 31ML T158; 43ML J 264; 
1923 Mad. 6 (F B), a. oe 


“ 
a 


+ » 2 - a 


~ 


t= 
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I fail to appreciate ‘the force of this an— 
alogy. There is no presumption that ifa. 
patta for certain lands stands in the names 
of two persons, they are necessarily co-- 
owners of those lands. The existence of- 
the pat'a in the names of both may be 
due toso many causes. There is nothing 
in this case to show that the lst plaintiff 
in O. S. No. 453 of 1925 and Velayutha were 
co-owners of. these lands. Morever, when- 
s. 112 distinctly requires service of notice 
on the defaulter, if it happens that the, 
defaulters are more than one, notice must 
be served onallof them. Onthe general: 
principle that the singular includes also 
the plural, I must take it that service of 
notice on the dafaulter mentioned ins. 112- 
means service of notice on all the de- 
faulters if they happen to be joint patiadar. 
Inany view, therefore, the non-service of 
notice on Velayuthe is a fatal defect and 
renders the sale in question illegal. It is 
unnecessary to consider the other aspects” 
of the case. ; 
. The decrees of the courts below are correct 
and: these secund appeals are therefore dis-, 
missed with costs. 


N. K.-A, Appeals dismissed. 
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LAHORE HIGH COURT. 
Civil Revision Petition No. 385 of 1931. 
July 14, 1932. 
Jat LAL, J. 
Pandit KUNDAN LAL—Degceres-Ho.p zr 
Si — PETITIONER 


VETSUS a 


ALLAH BAKHSH AND OTHERS—JUDGMENT- 


DEBTORS— RESPO Y DENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 58— 
Mortgage decree—Ciaim under O. XXI, r. 56, 
maintainability of. i es 

An objection undur O. XXT, r. 58, C. P.C., is not 
maintainable where property is proposed to be sold in 
execution ofa mortgage decree 


Petition for revision of the orde: of the 
Subordinate Judge, Fourth Class, Ambala, 
dated the 18th April, 1931., 

“Mr. Shamair Chand, for the Petitioner. 

Sheikh Mohammad Amin for the Res- 
pondents. 

Judgment. The petitioner having- ob- 
tained a final decree for sale of property mort- 
gaged to him proceeded to sell that property. 
The respondents filed objections under O.X XI 
r. 98, objecting tothe sale of the property 
on the ground that they had purchased the 
property in an auction sale held. :by the. 
court and that in previous proceedings 
the decree-holder-petitioner had objectej 
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to the sale of the ‘property but his objec- 
tion had been disallowed and he had not 
filed a suit under O. XXI, r. 63, It is not 
necessary for me to decide, indeed I have 
no jurisdiction to decide in this case, what 
would ultimately be the effect of the conduct 
of the petitioner in not filing a declaratory 
suit under O. XXI, r, 63, 

The first question that I have to determine 
is whether it was open io the teapondents 
to file an objection under O, XXI, r, 58. 
Now O. XXI, r, 58, provides:— ; 

“Where any claim is preferred to, or any objection 
is made to the attachment of, any property attached 
in execution of a decree on the ground that such 
property is not liable to such attachment, the 
cvurt shall proceed to investigate the claim or 
objection, . . ." 

The objection, therefore, under O. XXI, r. 
58, can only be to the attachment of the 
property and after an attachment has taken 
place. It is conceded that. no attachment 
took pace in this case and no attachment 
was necessary because the property was 
sold in pursuance of mortgage decree 
directing its sale. No authority has been 
cited in support of the proposition that an 
objection under O. XXI, r. 58, is maintain- 
able when the property is proposed to be 
sold in pursuance of its sale at the instance 
of a mortgagee. 

“In my opinion ¿the objection as to 
jurisdiction of the coùrt below to ascertain 
the objection is obvious and I set aside the 
order, accepting the: petition, and direct 
the Judge of the cqurt below to proceed 
with the sale of the property in accordance 


with law. The petitioner will have his 
cosis against the respondents, 
A, ; Order set aside. 


ALLAHABAD HIGH COURT. 
Civil Revision Petition No. 8 of 1932. 
l ‘April 28, 1932 
i TOBAL AHMAD, J. 
YAKUB ALI—APPLICANT 
VDETSUS 
' TAJ AMMUL HUSAIN KHAN 
AND ANOTHER -— OPPOSITE PARTIES. 

Agra Tenancy Act (TII of 1926, ss. 3 (2), (15), LH, 
226 —Grove — Land if includes grove lund —Co-sharer— 
Suit for share of price of fruits of groves against 
another co sharer—Maintainability in civil Court. - 


land, as defined by the Agra Tenney Act, 1926, ` 


ibeludes grove land as defined by s. }, cl. 15 of that 
Act, but does not include the grove itself, and, 
therefore, when a tenant acquires ex-proprietary 
rights in accordance withs. 14 of the Act, those ex- 
proprietary rights appertain only to the grove land, 
provided that was his sir but do not touch the grove 
which in the absence of a stipulation to the contrary. 
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must be deemed to have passed to the transferee on 
ths transfer of the proprietary rights of the transferor 


in the mahal. ` Consequently,asuit bythe transferee 


of a share inthe patti in whieh the erove land js 


situated, against another co-sharer of the same patti 
fora share of the price of the fruits. of 
the trees. can be rightly instituted in a civil Court, 
[p. 248, col 2.] N 

Civil Revision against an order of the 
Sub-Judge, Farrukhabad, dated the 27th 
Ootober 1931. . 3 

Mr. M. Waliullah, for the Applicant. 

Mr. M. A. Aziz, for the Opposite Parties.’ 

Order.—Thisis a plaintiff's application 
in revision against the order of the learned 
Small Cause Court Judge of Farrukhabad 
directing the plaintto be returned to the 
plaintiff for presentation ‘In the revenue 
Court. The suitout of which this ‘applica- 


‘tion arises was brought by the plaintiff for 


recovery of his share of the price of the 
fruits of two groves, one being situate in 
patti 33 of village Amethi Jadid and the 
other in patti 10 of village Nibalpur. The 
fruits of the two groves were admittedly 
sold by the defendants and the price of the 
same was realized by them. The suit was 
contes!ed on a variety df grounds and thé 
learned Judge of the Court of Small Causes 
recorded findings onmany of those points, 
but as the order sought to be revised ‘before 
me was based on his finding that he had no 
jurisdiction to entertain the suit, I need not 
notice the other points raised in defence or 
the findings of the learned Judge on those 
points, In order to appreciate the question 
of jurisdiction raised by the defendants it is 
necessary to state certain facts. 

The pattis in which the groves-in dis- 
pute are situate originally belonged to a. 
man named Ali Mohammad Khan, He 
died leaving two sons named Ali Ahmad 
and Abdul Majid and three daughters 
named Benarsi, Jafri and Neyaz Begum 
anda widow named Verasat Jahan, . The 
defendan!sto the present suit arethe sons of 
Benarsi Begum, oneof the daughters of Ali 
Mohammad Khan, and by right of inherit- 
ance from her and by certain transfers 
made by the other co-sharers of Benarsi 
Begum they admittedly,;have acquired a, 7- 
annas share in the estate of Ali Mohammad 
Khan. The plaintiff, on the. other hand, 
has acquired by means of certain. transfers 
a 7-annes 6-pies share In, the pattts in: 
dispute. Out of the 7-annas .6-pies share 
the plaintiff had purchased a 2-annas 6-pies 
share from a lady „named Hwaz- Jahan, 
the widow of Abdul Majid, the son of Ali 
Mohammad Khan. It appears that the 
plots on which the groves in . question are 
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situate were recorded intherèvenue papers 
es sir malikan. The defendants, being 
“apprehensive of the ‘fect that. the word 
“malikan” may be deemed to include. the 
‘plaintiff as well, took proceedings: in the 
“revenue’Court for correction of the :said 
entry and their application was alldived and 
„it was ordered’ that the defendants, “who 
“were the heirsof Ali Mohammad Khan, were 
- the sole str holders and that-the other heirs of 
. Ali. Mohammad Khan, whohad parted with 
their shares. could ‘at best, acquire ex-prc- 
,prietary rights, and that the present plaintiff, 
Who was a mere transferee, could not 
“acquire and did not ‘hold sir rights in the 
‘plotsin question. It further appears that 
_Ewaz Jahan Begum, after selling her share 
.to the plaintiff was declared an ex-proprie- 
tarytenant with respect to her share in the 
plots in which shehad sir rights and rent 
(Was assessed on her ex-proprietary tenancy 
by the reveriue Court. : se 
_ _ Thé deféndants’ contention in the court 
below was that as they were the sole sir 
holders of the plots on.which the groves were 
situate and, assuch, in exclusive possession 
ofthe same, and further that, as the plaintiff 
‘was a mere cc-sharerin the pattis in which 
the said groves lie, the only remedy of the 
plaintiff was to sue the defendants in the 
revenue Court for his share of the pro- 
fits ofthe zattis in question, and that the 
suit was not cognizable by the civil Court. 
They also contended that the plaintiff 
having gotrent fixed on the ex-proprietary 
holding of Musammat Ewaz Jahan was 
only entitled ‘torecGver from her the rent 
assessed and ‘was not: entitled i0 ‘that ‘por- 
tionof the price'of the fruits of the groves 
that was represented by the share of 
Musammat EwazJahanin the same. The 
learned Small'Cause' Court {Judge after. ‘an 
elaborate survey ‘of the ‘various litigations 
between the parties both in the civil and the 
- revenue Courts was of opinion that the latest 
' decision'of the revenue Court being to the 
effect that the defendants alone are entit]- 
ed tothe sir rights, the revenue Court alone 
was competent to -give relief to the plaintiff 
in a’suil for profits-filed under ss. 226 or 227 ; 
Agra Tenancy Act. With: this conclusion 
ofthe court below I-am -unable to agree 
and in my judgment the suit wes cogniz- 
‘able by the court. below. My reasons. for 
arriving at this conclusion are as follows: . ’ 
On thééale‘of the proprietary rights of the 
‘Yariousto-sharers in the pattis in question 
their rightsin-‘the trees along with their 
proprietary rights in the pattis passed. to 
. the present - plaintiff: - In -other words; -by 
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thetransfer of the proprietary rights of the 
various co-sharers in his favour, the plaintiff 
also acquired the rights ofthe transferors in 
the'groves in dispute. It is true that theland 
on which the groves in dispute are situate 
was the sir land of the transferors but the sir 
rights were confined to the land andobvious- 
ly did not extend tohe trees.. By thè loss 
of their proprietary rights ‘the 'transferors 
undoubtedly-acquired ex-proprietiary Tights 
in theirsir, but ‘such ex-proprietary ‘rights 
would be confined only to the land -and 
would have no connection whatsoever - with 
thè trees ofthe groves in question. It fol- 
lows therfore that the order ‘of the revenue 
Court fixing rent on the éx-proprietary 
holding of the transferors must: have refer- 
ence ‘to the land in-which the exproprietsry 
rights have been acquired and the transfer- 
ors by the mere fact of having acquired ex~ . 
proprietary rights in the land, cannot lay 
any claim to. the trees that on the 
transfer of their shares passed to the 
transferee, that ‘is “to the ‘plaintiff. Mr. 
Abdul Aziz, who had very ably argued this 
case, hascalledimy attentionto the defini- 
tion of land in the present Tenancy Act III 
of 1926.. Landas defined: by s. 3 (2) of that 
Act means “land which is let or held for 
agricultural purposes or as grove land or: 
for pasturage.” Be contends that as land 
includes a grove land; the transferors of the. 
plaintiff must be deemed to have acquired 
ex-proprietary rights not only in the site of 
the grove but in the grove-as well. The 
argument overlooks the distinction between 
a grave’ and grove land. ` Land, as ‘de- 
fined by the present Tenancy Act, inċlúdes’ 
grove land as defined bys. 3, cl. 15 of that 
Act, but does not include the grove itself, 
and therefore when a tenant acquires ex- 
proprietary rights in accordance with s, 14 
of the Act, those ex-proprietary rights apper- 
tain only to the grove land, provided that 
was his’sir but donot touch the grove which 
in the absence of a stipulation to the con- 
trary must be deemed to have passed to the 
transferee on the transfer of the proprietary- 
rightsof the transferor in- the mahal. T 
am not overlooking ithe fact that under 
the présent Tenancy Act a grove holder isa 
tenant, but in the present case the position: 
of the transferors ofthe plaintiff is: certain- 
ly net of grove holders. on 
From whatI have stated above it fol-- 
lows that the plaintiff is one of the pro- 
prietors of the groves in dispute. The’ 


_ defendants are also co-owners of the same. _ 


It being common ground that. the defen- ` 


-danis.have realized the, whole.of -the: sale. 
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'priceof the fruits'of the groves, they are in 
law bound to pay ‘tothe plaintiff his share 
‘inthe same. The claim of the plaintiff 
‘being not for ‘a share of -the profits -of the 
mahal, but for his share of the price of the 
‘fruits of a- grove jointly owned by him ‘with. 
‘the defendants, thecognizance of the suit 
by the civil Court is not barred: by any sec- 
tion ofthe Agra Tenancy Act and, as such, 
the court below was competent to entertain 
the present ‘suit. For the ‘reasons given 
‘above I-allow this application, set aside the 
order of-the.court below and remand the 
case to that court with directions to restore 
it toits original numberand -dispose of it 
according to law. Costs-here and ‘hitherto 
shall be costs in the cause and shall abide 
the’ result. KA ; 


NA, Application-allowed. ` 





_- ` LAHORE HIGH COURT: ’ ; 
- WirsbOivil Appeal No. 1393 of 1925, ` 
July 16, 1931. - > oe 
'  COLDSTREAM AND BHIDE, JJ." 03 
‘RAJ KISHORE—PLAINTIFP— APPELLANT 
VETSUS > i. 
MADAN GOPAL AND OTHERS 


` — DEFENDANTS — RESPONDENTS. 

Hindu Law—Separate property—Property inherited 
from a collateral whether separate property. in the 
hands of heirs~-Absence ofintention to waive sepa= 
rate rights, effect of—Alienation of ancestral prog- 
erty—Suit to challenge alienation—Burden of proof 
—Absence of evidence as tocolluston—Suit,’ if to'be 
thrown out—Cc-parcener—Common possession, right to 
—Suit for declaration—Specific, kelief Act (Lof 
1877), 8. 42. l 

Under the general rule of the Mitakshara, property 
inherited from a collateral becomes ‘separate prop- 
erty’ in the hands of.the heirs. The mere fact that 
the heirs happen to be members ofa joint Hindu 
family at the time when inheritance opens cannot 
affect this cardinalrule. The heirsmay, however, 
throw the inherited: property into their joint stock, 
when the property will become joint family proper- 
ty. A clear intention to waive separate rights must 
le established in’such cases. When such intention 
is not proved, the son of oneof the heirs hasno 
power to‘control the‘alienations affecting this sepa- 
Be Popery of his ‘father and uncle. [p 251, cols 
l& 


Where thealienations effected by the father and 
uncle’ of the plaintiff are impeached it“ is forthe 
alienee in- such cases to ‘prove that the alienation 
in question was.effected for valid necessity or'at any 
rate that he made a proper inquiry and ` believed in 
good faith that such necessity existed. When the 
alienor is the father ofthe contesting plaintiff, an 
alienation ‘effected for the - father's: antecedent -debts 
(whether for necessity -or not) will also be valid, 
provided the debts were not of an immoral character. 
If the debts are alleged to be immoral, the burden of 
proving that the debts were :of such ‘character will 
Jie on the contesting ,. plaintiff. Brij - Narain: v 


RAJ KISHORE V, MADAN- GOPAL: 


"949 
Mangal :Prasad (6).and' Jagdish’ Prasad v. ` “Hoshyarn 
Singh (7), followed. [p.252; col. Lp <} 6. 
Where there is no evidence to “show that such 
a suit is’ fidanced’ by the vendors and was instituted 
in, their- interests, the suit should not ‘be thrown out. 
Lp. 253, c01 J.J. -= = KETAN 
. A Hindu co-parcener , is , entitled - to: claim 
joint possession of the property with the other co- 
parceners when the alienation isset aside. Amir v, 
nn Kahan.Chand (13), referred to. {p. 254, col. 
Tj > : | 
_ According to s.42. ofthe Specific Relief Act; no 
declaratory relief can be granted, if it was open to 
the plaintiff to sue for further `, relief -and courts in 
India have no power to grantany - declaratory relief 
apart from the provisions of.s. 42 of the Specific Re-. 
lief Act. Sheoparsan Singh v. Ramnandan, Singh 
(12),-relied on. {ibid ] : MA 
First Orvil Appeal against the detree of 
the Senior Subordinate Judge, Jullundur, 
dated the 20th February, 1925. | 
Lala Badri Das, R. B., and Vishnu Datt, 
for the Appellant, © 
Messrs. J. N, Aggarwal, S. L. Puri and 
Asa Ram Aggarwal, for the Respondents. 
Bhide, J. The -following pedigree-tahle 
will:be useful for the purposes of this case: — 


JAWALA DAS Ua ov, 
Thakur Das Harbhaj Rai Salig Ram - 
"- -Khairati Ram ` = 
P W. ia £3 | 
| eae -t ae 
Brindu Ben . Amritsaria and two ` Pe, p 
' P. W, others. i 


o o Mal. 


t. 
a 


„a r un 
| a 


| h : ‘| ae ua s E 
Tirah Ram Rhagat Ram  daishi.Ram’ . 








has descend- = died sonlegs. . i S 
ants... as WL 
ia Se a a a 
‘Madan Gopal- Baij Nath ` > -.: 
: defendant :: _ ‘defendant >`»: 
i No, l. e sets xs : No. 2. { ce 7 1 
; Raj Kishore -> 7C 
‘ ‘plaintiff ~' Szar 


(Born on 30th 

Se ee l December, 1920). 

. The plaintiff Raj Kishore, a minor, who 
was aged about ‘2--at the date of the ‘suit, 
sued for: possession of ‘certain property 
alienated -by his -father Batj Nath (defend- 
ant No. 2) and his uncle Madan:Gopal (de- 
fendant: No: 1)-on%the allegations that the 
family was joint ‘and ‘governed’ by Hindu 
Law, that the ‘property in question was 
ancestral, : that Madan. Gopal and Baij 
Nath were men of immoral’ character and 
that-the alieriations' in question had been 
affected by them-not-for' any family necessity, 
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‘hut :for immoral purposes. The alienees 
denied these allegations and also pleaded 
that the suit was collusive. The learned 
Senior Subordinate Judge, who tried the 
suit decided the issues against the plaintiff 
and dismissed the suit, Plaintiff has ap- 
pealed, a 


J 


Before proceeding to discuss the validity 
of the alienations, it will be convenient to 
‘consider two of the plaintiff's main allega- 
tions on which his suit is found, viz., (1) 
that the family is a joint Hindu family 
and. (2) that the property alienated was 
ancestral. As regards the first point, it is 
not disputed that the family is governed 
by Hindu Law, No partition has been 
proved and the initial presumption in the 
circumstances is that the family is’ joint. 
The learned Senior Subordinate Judge has 
helt that Madan Gopal and Baij Nath 
are not joint and that -there was no co- 
parcenary property. But the learned 
Subordinate Judge does not appear to have 
considered all the evidence on the record. 
The learned Subordinate Judge has merely 
referred to the fact that Madan Gopal and 
Baij Nath had” made some alienations of 
the property separately. But ‘as against 
this we have also the fact that several other 
dlienations were made jointly. The four 
dlienations in dispute were made by; them 
jointly. What is still more significant: is 
the. fact that both‘ the brothers joined in 
some instances in paying off debts incurred 
by one of them only ey e, ga, Exs. P-2 and 
D-2; Exs. P-4, D-17, D-18, D-19 and D-20). 
In othér cases, they have joined in making 
alienations to pay off debts separately incur- 
redjby them (Seee. g:, Ex. P-1 Ex D W-2 and 
Ex. D. W.3). These s¢transactions clearly 
indicate that the separate alienations were 
made by the: brothers with each other's 
consent and cannot, therefore, be-held to 
prove any disruption of the family. The 
evidence of plaintiff's witnesses (who include 
some respectable members of the same family 
or their relations, e. g., Lala Khairati Ram, 
Honorary Magistrate, Rai Sahib Bishen Das, 
Sub-Registrar and Lala Bindra Ban, Banker) 
goes to show that defendants Nos. 1 and 2 
are living jointly. Some of defendants’ own 
witnesses have made statements tothe same 
effect (See e.g., Shadi Ram, D. W, No. 11, and 
Bhagwant Kishore, who was examined on 
interrogatories). A perusal ‘of the joint 
account of defendants Nos, 1 and 2 Ex. D.-12) 


also supports the same conclusion. The 


meré fact that the two brothers carried: on 
separate. business: 15 not, ofcourse, in. any 
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way inconsistent with their being members 
of a joint family. In view of all those facts, 
I come to the conclusion that defendants Nos, 
land? were members of a joint Hindu 
family. 

The next question for consideration is 
whether the property which was the subject~ 
matter of the alienations was ancestral 
property. The plaintiff's evidence goes ta 
show that defendants Nos.1 and 2 inherited 
considerable ancestral property. Flaintiff’s 
witnesses have also deposed that defendants 
Nos. 1 and 2 haveacquired no property. It 
uppeais, however, that some of the property 
in dispute was inherited by defendants Nos, 
land 2 from their uncle Bhagat Ram. 
There was apparently adispute abont this 
property on the death of Bhagat Ram and it 
wes referred to Lala Khairati Ram as an 
arbitrator. His award (Ex. D-13) shows that 
defendants Nos. 1 and 2 obtained thereby 
(i) one shop valued. at.Rs.10,000 in Bazar 
Kalan in Jullundur City and (ii) a shop in 
Bheronwala Bazar. with certain adjoining 
rooms, verandah, and a baithak valued at 
Rs, 5,300. The learned Subordinate Judge ` 
has held that this property is not “ancestral” 
and this finding is obviously covrect so far 
as it goes; Fut it was contended on behalf 
of the appellant thatit became “joint family 
property” in the hands. of defendants Nos, 1 - 
and 2 and hence plaintiff had a locus standi 
to challenge the alienations ‘thereof. Ven- 
kayyamma Garu v. Venkataramanayimma 
(1) was cited in support of this contention, 
That case related to the succession of 
daughter’s sons to the estate of: their 
maternal grandfather, It was argued that 
the reasoning underlying it is applicable to 
the presentcase. Man Singh v. Maharani 
Nawlakhbati (2), and the commentary at 
pages 826-27 fof Mayne’s Hindu Law, 9th 
Edition, were cited in support of ‘this argu- 
ment, But Man Singh v. Maharani 
Nawlakhbati (2) also deals with a case 
relating to succession of daughters’ - sons 
and the commentary in Mayne’s Hindu 
Law does not appear to lay down the wide 
proposition contended for by the learned 
Counsel for the appellant, All that their 
Lordships of the Privy Council’ held‘ in 
Venkayyamma Garu v. Venkataramana- 
‘yamma (1) was that- the view that, according 
to Mitakshara Law, the doctrine of survi- 
vorship is limited to unobstructed succession 
and to`succession to the joint property of 


” (i25 M678: 291 A 156.4 Bom.L R657; 70. 
WN 1; 12 M LJ 299: 8 Sar. 286 ‘P. 0. . 

(2) 73 Ind. Oas. 822; 2§Pat. 607; 4P LT 335; AL 
B 1923 Pat, 492. | u : 
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reunited co-parceners is. not correct. In 
other words, there may be other casesof 
succession where the rule of survivorship 
may apply ‘and on tha facts of the particular 
case before them their Lordships held the 
rule to apply to the daughters’ sons who 
had succeeded totheir grandfathers’ estate. 
But their Lordships do not appear to 
have laid down broadly that in all cases 
where members of a joint family succeed 
to any property with similar rights, that 
property should be held to be joint fami- 
ly property. The judgment of their Lord- 
ships of the Privy Council in Venkayyam- 
ma Garu v. Venkataramanayamma (1) was 
considered by a Full Bench of the Madras 
High Court in Karuppait Nachiar v, San- 
karayanan Chetty (3) and it was held therein, 
that it did not apply to the descent of 


4 


stridhan from a mother to her sons or to. 


the descent of the property of a maternal 
unele to his sister’s sons. 
their judgment the learned Judges re- 
marked that “it would be revolutionary 
to hold that all property which comes to 
two or more persons of a joint family is 
taken by them with benefit of survivorship 
and there isno warrant whatever in the 
Mitakshara for such a proposition.” 
similar view was taken by the Calcutta 
High Court in Harihar Pershad . v. Bholi. 
Pershad (4) and by the Judicial Commis- 
oon Oudh, in Hardwar v. Ram Milan 

In the present instance we are concern- 
ed with property inherited by defendants 
Nos.1 and 2 from their uncle. There can 
be no doubt that under the general rule 


of the Mitakshara, property inherited from 


a collateral becomes “separate property” 
in the handsof the heirs (See Gour’s Hindu 
Code, 3rd edition, s, 110, Mayne’s HinduLaw; 
9th edition, pages 354-55; Mulla’s Hindu Law, 
6th edition, page 233). It is difficult to see 
how the mere fact that the heirs happen to 
be members of a joint Hindu family at the 


time; when inheritance opens out can affect 
Of coursein such cases 


this ¢ardinal rule. 
the heirs may throw the inherited prop- 
erty into their joint stock 
thus become joint family property; but 
that isa different question, which must be 
decided on the circumstances ofeach case. 
It has been held, however, 
cases a clear intention to waive separate 
rights must ke established (cf. Mayne’s 


Hindu Law, 9th edition, para. 278). In 


(3) 27 M 300; 13 M L J 398 (F. B ). 
(4) G6OLJ 383, i ' 
` (5) 42 Ind, Oas, 812; 20 O O 271; 4 O L J565., ` 
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In the course of. 


A. 


and it may, 


that in such. 


25) 


the present.instance, the properties referred 
to above were allotted to defendants Nos. 1 
and 2 by the award on the lst July, 1920.. 
On the 9th July, 1920, they jointly mortgag- 
ed the property.in favour of Jamna Das, 
but on the 4th and 5th November 1920 
the two brothers created separate additional 
charges on their shares, On 13th Septem- 
ber, 1920, Madan Gopal alone mortgaged 
part of the property in-Bheronwala Bazar 
in favour of one Munshi Ram (vide Ex. 
D-2). . This is all the evidence avail- 
able about the dealings of thè brothers in 
connection with these properties prior to 
the alienations in dispute, and it cannot 
certainly be said to establish clearly that 
the brothers had thrownthe properties in- 
to the common stock and waived their 
separate rights. | 
' A feeble attempt was made by the learn- 
ed Counsel to argue that the, property 
inherited from Bhagat Ram was not includ- 
ed at all in the alienations in dispute.. But 


there is no force inthis contention. The 
learned Senior Subordinate Judge found 
{hat the shop in Bazar Kalan which was 


the subject ofthe sale, dated -25th Novem- 
ber, 1920, in favour of Umri Maland Rulia 
Ram, and two out of three shops mort- 
gaged in favour of Umri Mal by mortgage 
deed, dated 20th December; 1920, were out 
of the property inherited from Bhagat Ram. 
This fact was apparently not disputed in 
the court below and was not even challeng- 
ed in the grounds of appeal, All that 
was urgedin the grounds of appeal was 
that these properties became joint family 
property. The learned. Counsel . for .the 
appellant has pointed out some difference 
in the boundaries as given in the award 
and the deed of sale and mortgage, but 
these are not very material. In the mort- 
gage deed D. W.-1, dated 9th July 1920.. 
in favour of Jamna Das the property is 
distinctly stated as having been obtained 
under an award, Considering all these 
facts I hold that the shop sold to Umi 
Mal and Rulia Ram on the 25th November 
1920 and a part of the property.mortgaged 
in favour of Umri Mal on the 20th Decem-’ 
ber 1920 were inherited from Bhagat Ram 
and were the “separate ‘property’ of defen- 
dants Nos. 1 and 2, 

It isnot disputed that the plaintiff’ has 
no right to control the alienations .of ihe 
“separate property” of his father and uncle- 
and consequently on the above findings his 
suit must tailon this ground -with regard to 
the sale of a shop, dated . 25th November: 


= 1920, ım favour of Umri Mal and'Rulia Mal. 
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and also with ‘respect to the property in* 
herited’ from Bhagat Ram included. ` in 
the mortgage in favour of Umri Mal, dated 
20th: December, 1920. 

“Inow ‘procéed to consider the validity of 
different allenations ‘in dispute. These 
alienation < are as follows :— 

(a) ‘Sale of shop situated in Bazar Kalan 
dated 25th November 1920, for Rs. 7,500 in 
favour of Umri Mal and Rulia Ram ; 

(b) Mortgage of three two-storeyed shops in 
Bazar Bheton, dated 20th December 1920, 
for ‘Rs:'6,090 in favour of Umri Mal ; 

(c) Sale of ashop in Bazar Atari Kalwar, 

dated 3rd August 192], for Rs. 1,509 in 
favour of Telu Mal and Ghajj ju Mal: - 
” (d) Mortgage of a haveli with two shops, 
kothari, ete. situated i in Mohalla Chadian. 
dated’ llth J anuary 1922, for Rs. 6;00) in 
favour of Labhu Ram: and Sant Ram. 

I ‘have already held that the plaintiff has 
fio locus ‘standi to challenge the sale includ- 
ed in: (a) and it is therefore unnecessary to 
consider this aliention on its merits. ‘The 
same remarks will apply to the mortgage 
of the property of Bhagat Ram which was 
inéluded in the mortgage (b). That’ mort- 
gage: will therefore stand so far as the prop- 
érty inherited from Bhagat Ram is concern- 
ed. But-it will be necessary ‘to consider 
its Validity with respect to the remaining 
properly, which has been proved to be ances- 
tral” qua plaintif. < 
` The principles of Hindu Law governing 
alienations of this character are well known. 
It is for the alienee in such cases to ‘prove 
that the alienation in question was ‘effected 
for valid necessity or at any rate that he 
madea- proper inquiry and believed in 
good'‘faith that such ‘necessity existed. 
When the alienor is the father of the contest- 
ing “plaintif, an: alienation effected. for the 
father’s-antecedent debts (whether for 
necessity- or not) will also be valid, provided 
the debts were not ofan immoral character. 
If the debts are allegedto be immoral, the 
burden of proving that the debts were of 
such ‘character will lie on the contesting 
plaintiff (ef Brij Narain v Mangal Prasad 
(6), Jagdish Prasad v. Hoshyar Singh (7)] 

The validity of the different alienations 
in ‘dispute hag, therefore, to be determined 
in the light of these pr inciples.. 

The details of the consideration for the 


(6) 77 Ind, Oas. 689; 46 A 95;21 A L J 934; 46 M 
L J23;5P LT 1; 28.0 W N 253: 51 1A 129; (1924) 


M WN68:19L W 72; 2 PatL R41: 100&-A LR: 


82; A- T'R 1924 P O 50; 33 M L T457; 26 pout R 


500 (P. Q.). 
(71115 lnd. Oas. 775; 01: :A 136; A I. R 1928 All, 596; 


26 *A-D-J-1289 (F, BI, > 
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mortgage in (b) are ‘given as below: 
(1) Ra. 100 deed expenses. 
_ (2) ,,_ 800 payable to Munshi Ram, - 
_ (3) ,, 5,100 cash advanced for openine of a 
` shop. ~ 
Total ,, ‘6,000. 
In support of item (2), 


fen 
t a 


a. E R deed. . 


dated 13th -September 1920 for Rs. 809 in 
favour of Munshi Ram has been produced | 


and proved'and Munshi Ram has admitted 


the receipt of Rs. 809 ‘from Umri Mal: The. 


previous mortgage was -effected ‘by ‘Madan. 
Gopal and the: money is said to have been 
borrowed for purchase of a tonga, household 


expenses,’ etc. Plaintiff's 
shows that Madan Gopal used to ply hackney 


own evidence 


Carriages, and Munshi Ram who has done: 


into the witness-box, has deposed to. the same 
effect. 


‘The plaintiff's contention was, that: 
“this debt was of an immoral character but 


the evidence produced ïn support of this. 


allegation is vague. 
witnesses have deposed that defendants Nos.'1 
and 2 have taken to drink and gambling and 
it appears that they incurred large debts in 
1919-1921, but the evidence also “shows that 
these men were ‘doing business of various 
sorts at different times, e. g., handlooms, 
tongas, dealings in gold, sugar, timber, etc. Tt 
cannot, therefore, be presumed that the money 
borrowed was required or used for immoral 
purposes. It has been held in Ulfat Rai 
v, Tej Narain (8) that there must be evidence 
in such cases to connect the debt ‘directly 
with the alleged immorality. There is_ no 


Some of the plaintiff i 


évidence of ‘this description in the present. 


instance. 
“The last item stands on a accent footing, 


consists of a large sum of Rs, 9,100 said’ to’ 


have been requir ed for opening a shop. ‘There 


seems to bevsome -conflict of authorities on. 


the question whether the starting of anew 
business is a valid necessity for an aliena- 


tion of ancestral property [see Venkataswami 


Naicker v. Palaniswami Chettiar (9) and 
Inspector Singh v. Kharak Singh (10)], but 


apart from this, no evidence has been pro-. 


duced to show that any such shop was ‘ever’ 


opened or wes in contemplation. Umri Mal 
has not even cared to go intothe witness-box 
and there is nothing on the record to show 
that hemadeany inquiry orhad any 
grounds fora bona fide belief that © 
money was required for starting ja business. 
Reliance has been placed on~ the statement 
-(8) 106 Ind. Cas. 176; 8 l.ah. 632. 


the: 


4 


(9) 117 Ind. Cas. 716; ATR 1929 Mad. 153,28 LW ' 


762; 52 M 227; 55 M L J 380. 
(10) 112 Ind’ Cas. £81; ATR 1928 All.” 403; 26 AL 
€0 A776, 
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‘of Puran Chand. (P. W. No. 6) who has steted debt of Rs. 1 000 due to- Bhagwant Kishore 
that he was told by defendants Nos. 1 and2 is supported by a promissory note, dated YOth. 
that they were. going to open an “arat” shop., October 1921, executed by Madan Gopal and 
But a solitary statement of this type cannot. Baij Nath. Bhagwant Kishore ‘has admitted 
be held to be sufficient to support the aliena? fhe receipt of this sum. ‘his being an an- 
tion. . tecedent debt and there being no evidence 

I, - therefore, hold that necessity has been ~to. show that it was incurred for immoral 
proved for the item of Rs. 800° only. To-this purposes, this item. must, Į think be held to 
may-be added a sum of Rs. 20 out of the . be a ‘valid charge. — 
deed expenses, I accordingly hold: that the The. second” item of Rs. 2,900: aT to 
mortgage. (b)is valid to the extent | of Munshi Ram was due to him: on account: of 
Rs. 820 only with respect to the “ancestral” certain prior .mortysages and ʻa promissory 

- property included in the transaction. - note’ es. detailed in “the. receipt Ex. ‘D-6. 

The. details of the consideration for “the Munshi Ram who was produced asa witness, 

third alienation were as follows:— has acknowledged the receipt of the, amount 


= a 


è 
a ea 
m h:n 


_ 1... Rs. 1,410. cash for trade. © -. from Labhu Ram. From the documents 

, 2. „ ° 40 earnest money. "produced the previous debts appear to have 
3. ,,  50,deed expenses. - -, ~. been incurred for house-hold expenses, tonga 
—— s. business, etc. There is no evidence: to show. 

Total » 1,000. © ; l `. ihat the debts were actually incurred: for 


The evidence. produced. in ET ‘of the - immoral purposes., This item of Rs. 2,900 
item of Rs.. 1410 is. very unsatisfactory. also must therefore be treated a5 a Yalid 
Nanak Chand. (D. W: No. 1): says that de- charge. ee et 
fendant No. 1 stated that it was required The result is that a sum of Rs. 3,900 
for a, piece-goods shop, but he admits that he (Rs. 2,900 + Rs, 1,000} must be held to. be. a, 
never saw defendant No. 1 ee onany valid. ‘charge out of the total: -encumbr- 
such shop. Karam Chand (D. W. No. 2).says ance. of Rs.” 6,000.. To this. “may: be 
that defendant No. 1 asked for a loan:for added .a proportionate sum out ~of tHe. 
tonga and handlooms. Telu Mal has gone deed expenses— say Rs. 60. I accordingly 
into the ‘witness-box and deposed that he hold that this mortgage, dated llth J anuary 
made inquiriesfrom Khairati Ram, Bindra 1922, is valid to- the extent. of- ‘Rs. 3,960 
Ban, etc., as to whether the money was really only. 
required for a piece-goods shop, but it is The learned Counsel for the respondents 
significant that Khalrati Ram and Bindra urged. in the end that. the plaintiffs’ ee 
Ban were not questioned on the point when is in any case liable’ to be dismissed": 
they were in the witness-box. Itisimpossible two grounds, viz., (i i) that the suiti is ee 
to place any reliance on evidence. of this and (ii), that the plaintiff has merely Sought, 
character. The plaintiff is, therefore, entitl- a declaratory relief in this appeal although 
ed to have this-sale set aside.- >. . he was entitled to sue for possession 

The consideration for the last alienation in As. regards the first point an ` issue, was! 
favour, of Labhu Ram and Sant- Rami (neither framed but no evidence was ad duced by; the: 
of.whom..appeared -to contest this- appeal) defendants in support, of ‘this “allegation 


consisted of the following -items:— thatthis litigation: had been launched by’ 
ds A 100 deed. expenses. . the vendors: in their own interests.~ The: 
2.°..,,- 2,900. for’.discharge. of- Sa circumstances in which the suit wasinstitut- 

; debts. due to Munshi Ram. ed, no doubt, give rise to ‘such suspicion, 
~*-38..,, 1,000: for discharge- of a debt-due but the suit cannot be thrown out on mere 
mE to Bhagwant, Kishore. ~':--° suspicion, Thereis no, evidence to show. 

4, ,, 400 for discharge of a debt due to that thesuit was financed by the vendors 

; Sohan Lal. and hence Dad v. Lal. (11). has no applica- 
“5 a - 4,600 cash for trade: a £ “* tion. , The suit was instituted “by: ‘the 
28 — ma n -1 = maternal grandfather of. the plaintiff as. 
Total, “6, 1000 . . hae if his next friend and there is nothing’ im~ 


; “oh a 


probable in ` his having incurred: « “the: 
There aj appears to be no daa in support necessary: expenditure to protect, the: minor 'S 

of items (4) and’ (5). The. mortgagees, did interests, : 

not even go into-the witness-box to show that AS regards Te selet it appears that: the: 

they. had any grounds for believing. that plaintiffs. suit was originally for, . possession, , 


ww re 


any inoney was. Tequited for trade purposes (11) 82 Ind. Cas. 626: 5 L 389; 6° Lah, L d. 834; A T 
gr that any debt-was.duetoSohanJal, The 1928 Lab, 24; L E267. i 
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The defendants objected that the plaintiff 
was not entitled- to sue for possession during 
the lifetime of, his father.and the learned 
Subordinate Judge upheld -this objection. 
The plaintiff accepted ' this decision and 
asked for a declaratory relief only in this 
appeal. The position of the learned Counsel 
for the respondents seems to be thus incon- 
sistent withthe position taken up by’ the 
respondents in the court below but the 
point is one of law and must be considered 
on its merits, According tos. 42 of the 
Specific Relief Act, no declaratory relief 
can be granted, if it was open to the 
plaintiff to sue, for further relief. It has 
been also held by their Lordships of the 
Privy Council that Courts in India have no 
power to grant uny declaratory relief apart 
from the provisions ofs. 42 of the Specific 
Relief Act: see. Pollock and Mulla's 
Specific Relief Act, 4th edition, page 949; 
also Sheoparsan. Singh v: Ramnandan Singh 
(12), mi AN, 

It is therefore, necessary to consider 
whether it was open to the plaintiff to ask 
for further relief! For this purpose we 
must look to the allegations on which 
plaintiff's suit was founded. According 
to those allegations- the allenations in 
dispute had been made without any valid 
necessity. Ifthese allegations were proved, 
the plaintiff as 4 co-parcener would seem 
to be entitled to get back the property; 
for according to the Hindu Law as adminis- 
tered in the.Punjab, an alienation made 
without necessity, is liable tobe set aside 
inits entirety (see Mulla’s Hindu Law, 
6th edition, page 303). The learned Sub- 
ordinate Judgehas held]; that the plaintiff 
is not. entitled to~ get possession, because 
inthe Punjab a ‘son is’ not entitled to 
claim partition from his father. But even 
so, [donot seé why he should’ not be able 
to claim joint possession of-the property 
with the other co-parceners when the whole 
alienation is set aside, According to the 
theory of the Mitakshara every co-parcener 
is entitled to “common possession arid 
enjoyment” of the joint family property 
along with other co-sharers, Each co- 
parcener has, therefore, an interest through- 
out the co-parcenary (see Mulla’s Hindu 
Law, 6th edition, paras, 216 and 258) and 
when the allegation is set aside there 
seems to beno bar to plaintiffs recovering 


possession. [Amir v, Malik KahanChand (18)| 


2) 33 Ind. Oas 914; 43 IT AQL atp. 97; 14 A Ld 
466: 00 W N 738; 18 Bom L R 397, 23 O L J 621; 
1918 IM WN419;20MLT1;3L W 544; 31 ML 


) 
-43 O 694 (P. C.). ` 
(18) bos. Sas, 404; AIR 1923 Lah, 255; 5 L 523, 
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I, therefore, hold that the plaintiff was 
entitled to suefor possession and the suit 
was correctly framed. The learned Counsel 
for the plaintiff has expressed his willingness 
to make up the court-fees and the decree 
which I propose will besubject tothe pay- 
ment of these necessary fees within the 
time allowed below: 

Asa result of the findings arrivedzat I 
would dismiss the plaintiff's suit with res- 
pect tothe sale (a), hold the mortgages 
(b) and (d) binding on the plaintiff to the 
extent of Rs. 820 and- Rs. 3,960, respectively 
and grant plaintiff a decree for possession 
(as a cc=parcener) of the property included 
inthesale (c), The decree with respect to 
the mortgage: (b) will be confined to the 
ancestral portion of the property included 
therein. Inview of all the circumstances 
in which the present suit was launched I 
would, however, leave the parties to bear 
their costs throughout. l 

The above decree will be subject to the 
payment .of necessary court-fees on the 
appeal on the relief as to possession as 
originally asked for-in the plaint.. ‘The 
Court-fees}] should be paid on: or before the 
loth August, 1931.. If -the court-fees are 
not so paid, the appeal willstand dismiss- 
ed with costs. 

Coldstream, J.—.I agree. 

N. Appeal accepted in pari. 


— e 


CALCUTTA HIGH COURT. 
FULL BENCH.': . 
Letters Patent Appeal No. 31 of 1932. 
March 14,1933. 

Rankin, C. J., PEARSON AND MITTER, Jd. 
NIBARAN CHANDRA DUTTA— PLAINTIFF 
— APPELLANT 

. TETSUS l i = 
AMAR CHANDRA DAS—DRFÉNDANT— 
l RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 8&5— Under- 
raiyati lease—Covenant for renewal—Construction of 
—Covenant, if bad for vagueness—Renewed tenancy, 
incidents of. tA 

By a kabuliyat the plaintiff granted to the defend- 
ant an under-ratyati right foraterm of nineyears. 
The kabuliyat confained acovenant for renewal on 
the expiry of the term by which the defendant could 
enjoy the land by executing afresh kabuliyat. Two 
months after the expiry of the nine years the 
plaintiff brought his suit in ejectment on the footing 
that the plaintiff was entitled to evict on the ex- 
piration of the term of the registered instrument: 

Held, that the instrument was to be construed as 
a covenant by the lessor in favour of the lessee that 
the lessee should at his option have a grant for 
another termin favour ofthe lease and that the 
covenant was not rendered invalid by s.» 85, Bengal 
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Tenancy Act. Chandra Kanta Nath v. 
(1), referred to. [p.256, col. 2.] 

Held, also that where theterms of the renewal 
were not expressly stated in the contract it was 
to be presumed that the contract of renewed tenancy 
intended the same rate cf rent and for the same 
period of tenancy. Lani Meadhv -Muhammad Easin 
(4) and Shulachana v. Kali Bibi (5), followed, 
Surendra Nath Senv. Dinabandhu Naik (2) and 
Ali Mohamad Bepari v. Nayan Rajah Bhuiya (3), 
not followed [p. 257, col. 1] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice ‘Mukerji, dated the 
25th of August, 1932, ın Appeal from Appel- 
late Decree No. 1681 of 1930. 

Mukerji, J.—This appeal has arisen out 
of a suit to eject the defendant under s. 
49 cl. (a) of the Bengal Tenancy Act and 
for recovery of rent due from him for the 
years 1332 to 13834. The trial Court gave 
the plainitff a decree for rent only; but 
the lower Appellate Court, on appeal-by- 
the plaintiff, gave him a decree for eject- 
ment as well. The defendant has appeal- 
ed. 

“The defendant held as an under-raiyat 
under a léase for 9 years which ran 
from 1326 to 1334, and which he had obtain- 
ed on payment of a selami. There was a 
renewal Glause in the lease~‘which ran in 
these words:—“On expiry. ofthe term T shall 
possess the land after executing a fresh 
kabuliyat” The suit was instituted on the 
llth July 1928 (Ashar 1335). `. : 

The trial Court held that'the defendant 
was protected by this clause as to renewal. 
The Subordinate Judge held thus: a 

“This covenant was for the benefit of the tenant 
but it gave him no right to the land unless he 
chose to take advantage of it in the manner prescrib- 
ed therein’ by executing a kabuliyat for another term. 
This the tenant has not done. I do not see how 
defendant can: resist the claim of the plaintiff to 
khas possession.” 


It is conceded on behalf of the res- 
pondent that the view which the Sub- 
ordinate Judge has-taken cannot be sup- 
ported; there was no stipulation in the 
lease that if the defendant was to exercise 
his option he would have to exercise it 
before the expiry of the term; and a 
sufficient period had not elapsed since’ 
the expiry of the term; from which a 
refusal to exercise that option could be 
inferred, 


But the decision of the Subordinate Judge 
sought to be supported on the ground; 
firstly, that the renewal clause, if it is to 
be taken to have meant that on the expiry 
of the original period a ‘fresh lease for 
the same period and on the same terms 
as in the original lease was to be given, 
effected a present demise for a second. 


Amjad Ali 
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term and would bea clourable evasion of 
s. 8) of the Bengal Tenancy Act and, 
therefore, void; and secondly, that if, on 
the other hand, it be held thet the renewal 
clause jeft ihe terms nndefined the contract. 
was too uncertain to be specifically enfore- 
ed and so would not afford a protection 
to the defendant against evidence. The 
argument no doubt is very ingenious. But 
I think the clause is capable of and does, 
in fact, bear an interpretation that on 
the expiry of. the original term, it was 
optional with the defendant to ask for a 
fresh lease, if he desired to hold on,’ and 
if he did so apply the plaintiff would be 
bound to grant it on the same terms and 
for the same period as the original one. 
Such acontract would not effect a present 
demise nor be vegue or incapable of specific 
performance and would protect the defend- 
ant. l 
In that view of the matter, the appeal 
should succeed. The decision of the Sub- 
ordinate Judge being set aside that of the 
Munsif should be restored with costs in 
this and the lower Appellate Court. l 
Leave to appeal under s. 15 of ‘the 
tbs Patent is asked for and itis grant- 
ed. l ; 
Mr. Rupendra Comar Mitter, for the Ap- 


‘pellant. ` 


_ Mr, Radhika Ranjan Guha, for the Res- 
pondent. ` ; 
_ Rankin, C. J.—In 1325 B. S. the plaintiff: 
accepted from the defendant a kabuliyat 
which was registered and by which the. 
plaintiff granted to the defendant an under- 
raiyati right in certain (land for a term: 
of nine years upon a’‘certain rental there- : 
in specified. Thekabuliyat contained the 
following clause: : ; 
"Be it expressed that the right being kole-karsha' 
the kabultyat is executed for nine years under the’ 
requirements oflaw from 1326 B.S. till (the end of); 
1334 B.S. On expiry of the term I shall enjoy the’ 
land on executing a fresh kabùliyat.” JK 


- The plaintiff two months after the expiry 
of the nine years brought ‘his.suitin ejecta 
ment. He brought his suit and it-is 
important to notice this under s. -49 (a) of 
the Bengal Tenancy Act, that is to say 
not; on the footing that the defendant was- 
holding otherwise than under a ‘written: 
lease and had been given a year’s notice’ 
but on the footing that the plaintiff was’ 
entitled to evict on the expiration of the: 
term of the registered instrument. 

The question before us now is whether 
the covenant which I- have read: with: 
reference to a. fresh settlement affords an 
answer to the defendant in .the suit in- go} 


256, 
far as it .is-a suit for ejectment-and Mr. 
Mitter‘for the’ appellant before us in the 
Letters Patent Appeal put, forward two 
contentions.” He says, first of all that if 
this ig a covenant for renewal then it is a 


méře colourable evasion of the provisions 


To take the two points. which have been 


-a s- ba 


that itlis not. ! enant may: 
be entered into to’ thé effect that “at: the 
end of the. term. of nine years the landlord” 
shall be bound to grant and. the tenant. 
shall ‘be, bound to take a further term for: 
another nine years.. ‘Whether that would, 
be- good -or not is; a question and I think. 
a grave question. If the position be that. 
the covenant before us is a covenant forthe 
benefit. of the tenant.-and is to the effect 
that the tenant, may at, his option continue 
for another term ‘and. the landlord: at ‘the. 
tenant’s request shall be bound. to grant; 
another. term, that.is not-a mere colourable 
continuation’ of the -old lease. As Mr. 
Justice .Mukerji ,in the present case has, 
pointed out, such a. contract that the tenant, 
shall- have-an option for renewal. would not 


effect a prosent demise nor is it capable of, 
, (jati Thds Cas: AGG; :48:0.783; 23:0 W -N.4; 32: Q. 
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being so regarded.. I have no doubt that: 
from the language of the instrument before, 
us it is to be construed as a covenant by 
the lessor in favour of the lessee shall at 
his option have a grant for another term. 
from the. lessor. That being- so, I haveno. 
difficulty in holding that the covenant: is: 
not rendered invalid by s.. 85 of the Bengal: 
Tenancy “Act. re KK 
- I come now to .the second point which 
is whether this covenant is, too vague to 
be specifically, performed, or: to. giye, the: 
tenant.any right. : Of, course, if-it is. æ 
mere covenant thatthe parties should: enter 
into a new contract without specifying the ` 
terms such covenant is not a covenant, at- 
all. It is said, however; that in the. case: 
of Surendra Nath Sen v. Dinabandhu, Naik- 
(2), a very similar clause was regarded by; 
Mr. Justice Mitra as too vague to give the 
defendant ‚any right...In my judgment: 
this is a matter which is governed by well-~ 
settled principles of which the  fajir-y 
ness and convenience cannot bechalléng- 
ed. If Imay take the statement.:.of the; 
principle from Foa’s book on Landlord.and: 
Tenant, es ee ee a eed 
“a lease. granting premises for a certain term, and. 
purporting’ to’ be- granted with the option.of renewal, 
simply-may have effect -givén to’ it, as it imports; 
that the renewed tenancy- is-to be -of ‘the game: 


' duration and (with the, exception presently: rèferred . 


to)” (that means with the exception of the covenant} 
for renewal. itself), “subject to, tha same. térms.aa 
the one to which- it succeeds. - And in “conformity 
with the principle. that ‘a doubtful grant is-alweys: 
construed in-his fayour, such. option. is‘vestéd only; 
in the lessee.” te og pi Aa S 
. If. that principle .is to be applied -to:thej 
case before us there can be no question‘of* 
the covenant being too vague to be'ehforced.. 
I find’ from previous ‘decisions on the point. 
that, apart from the case before Mr. Justice, 
Rampini—Ali Muhammad Bepari xw. Nayan 
Rajah Bhuiya ..(3)— where it was. thoughtt 
that. :a: covenant for’ renewal: uwas. 8: 
covenant for revewal.at a-fair renti 
there is. ample authority in this court: for: 
applying: theprinciple which F have expres-. 
sed in:cases under the Bengal Tenancy Acte . 


Probably the strongest authority. is the: .' 


case. of.. Lani Meah v. Muhammad . Basin: 
(4), where:the English principle. was.applied : 
to a covenant almost exactly in the words: 
which- we. have before us. This was fol- 
lowed by a Division’ Bench presided over, 
by Mr. Justice Suharwardy in the case’ of. 
Shulochana v. Kali Bibi (5), and there is,; 
(2) 4 Ind, Cas. 535,13 0 WN 595, ere a 
(3) 13 Ind. Cas.912; 15 O L J 122, ` ay 
(4)-33 Ind Cas. 448; 20 O W N 94k, ` 


(5), 79 Ind. Oas, 317; 41 O.L 3.604; A T:RI1925 Cal, 
orth h TAA E HA i a kak ter 
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therefore, a body of authority. now both to’ 
the effect that a contract for renewal at. 
the option of the tenant is not invalid and 
for the proposition that where the terms of 
the renewal are not expressly ‘stated in the. 
contract it is to be presumed that the 
contract intended the same rate of rent 
and for the same period of tenancy. ; 

These are the propositions which Mr. 
Justice Mukerji has appliedto the present 
case and it appears -to me that no excep- 
tion can be taken to the reasoning of the 
learned Judge. The Letters Patent Appeal, 
therefore, fails and must be dismissed with 
costs. 

Pearson, J.—I agree. 

Mitter, J. —I agree with my Lord, the 
Chief Justice, | 

N. Appeal dismissed. 


ee ee 


LAHORE HIGH COURT. .. .. 
Second Civil Appeal No 2107 of 1927,” | 
November 27, 1931. a 
Tek OHAND AND AGHA HAIDAR, JJ, 
MURLI DHAR-SHANKAR DAS— 
PLAINTIFFS—APPELLANTS 3 
' ` VETSUS 


. HUKAM CHAND-JAGADHAR MAL— - 
p DEFENDANTS — RESPONDENTS. Wiss 
Negotiable Instruments, Act (XXVI of 1881), s. 5— 
Shajog hundi, whether-equivalent .to hundi payable 
to’ bearer—-Shajog hundi not endorsed, whether can 
be paid by drawee— Interest, award of—Future inter? 
est from institution of suit—Discretion of court~ 
Civil Procedure Code (Act V of 1908), $. 84. < 
' A shajog hundi-is not-equivalent ‘to a -hundi pay- 
able t> bearer and it ought not to be paid by the 
drawee unless it has endorsed on it, when presented, 
the name ofthe Shak by whom it is presented, or 
rather by whom itis sent for presentation. There 
is no rule oflaw which would have the effect of 
making the word ‘shajog’ mean payable to bearer 
quite independently of the endorsements. Davlatram 
Shriram v. Bulakidas-Khem Chand (1), Thakur Das 
v. Futteh Mull (2), Lalta Mal v. Kesho Das (3), Jalan 
Chand v, Assaram (4), Ganeshdas Ramanarayan v: 
Lachmi -Narayan (5), _Bhuputram v. Hari Prio Goach 
(6) and Madho Ran vw. Nandu Mal .(7), relied on; 
Champaklal v.. Keshrichand (8), distinguished. [p. 
258, col. 2.] i i i 
The grant-of future interest from the date of in- 
stitution of a suit till realization is discretionary. 
with the court. Long delay in bringing the suit is 
a circumstance which will weigh with the court in 
not grantiag such future interest. [p. 259, col. 


Zz | < 
Second Civil Appealfrom a decree of the 
on Judge, Delhi, datedthe 27th June 
Mr. Kishan Dayal, for the Appellants. 
Messrs. Shamair Chand'and Qabul Chand, 
for the Respondents. ~ 
Tek Chand, J,—The facis necessary for 
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the decision of the second appeal -are that 
on 10th June, 1919, a hundi for Rs. 1,075 
was drawn by one Karim Latif at Bhatinda, 
on himself at Bombay, payable to’ Messrs, 
Har Parshad-Tulsi Ram of Rohtak. The 
payee (Messrs. Har Parshad-Tulsi1 Ram) 
endorsed itin favour of Messrs. Hukam 
Chand-Amrat Lal of Rohtak, who, in turn, 
endorsed it to the defendants, Messrs. 
Hukam Chand-Jagadhar Mal of Delhi and 
the defendants made a further endorse-. 
ment in favour of.the plaintiffs, Meesrs. 
Murli -. Dhar-Shankar Das of Delhi. The 
plaintifis owed some money to Messrs, 
Nanneh Mal-Ram Chand of Bombay, and 
intending to meke payment to them by 
means of this hundi, endorsed it in favour 
of the latter. But hy an oversight the hundi 
was put ina wrong envelope and missent 
to Lakhmi Chand Jain of Bombay. Short- 
Nanneh Mal-Ram. 
Chand intimated to the plaintiffs that they: 
had not received the hundi. On. hearing 
this, the plaintiff demanded a’ painth 
(duplicate) from their endorser (defendants). 
who supplied it tothem, This vainth was 
sent by the ‘plaintiffs to Messrs. Nanneh 
Mal-Ram Chand, who duly presented it to 
the drawee Karim Latif, at. Bombay, but 
the latter refused payment onthe ground 
that the original hundi had been cashed by 
them on presentation by. Lakhmi Chand 
Jain.. Inquiries were made from: Lakhmi 
Chand but he denied having presented the 
hundi or received payment. Accordingly; 
on 29th April, 1925, the plaintiffs instituted: 
the present suit against the defendants for 
recovery. of Rs. : 1,540, being the amount of 
the hundi together with interest due thereon 
at Rs. 9-6 per cent. per mensem and other 
incidental expenses. The trial -Judge 
decreed the suit for the principal sum of 
Rs. 1,075 but disallowed the claim relat- 
ing to. the expenses and interest up to the 
date of the suit. He however allowed pro- 
portionate costs, and future interest at 6 per 
cent. per annum from the date of decree till 
realization... 
. On appeal by the defendants the learned: 
District Judge has held that Karim Latif 
had. paid the amount of the hundi to 


‘Lakhmi Chand and that, although there 


was no endorsement on the hundi in favour 
of Lakhmi Chand, he being a “respectable 
holder” “the payment to him by: Karim 
Latif was valid. On these findings he. 
dismissed the suit in. its entirety but left: 
the parties to bear their own costs in both 
courts. - ot l l 


The plaintiffs have ‘preferred a second; 


i aai to this Court and Mr. Kishen Dayal 
on their. behalf has wrged (1) that the 


finding of the learned District J udge that: 


Karim Latif had paid the amounts of.the 
hundi to Lakhmr Chand was unsound and 
(2) that,in any cese,the alleged payment, 
even if it-be held to have been actually 
made,; was not valid according to law and 
therefore the plaintiffs: were entitled to 
recovér „its. amount with 
incidental: charges from the defendants. 

- On the first point, Mr:: Kishen Dayal ‘has 
emphasized. the: fact. that the. original 
hundi has not. been produced by Karim 
Latif, and that.if it hed been produced 
it: would: have shown conclusively that the 
story of:the alleged payment was false. It 
is no doubt.true that the original hundi is 
hot now forthcoming and the explanation 
given: by, Karim Latif that he had destroy- 
ed it, does. not appear. to be very convint- 
ing, but.. there, is. other legal evidence on 
the record, including.. the. books of Karim 
Latif, - which: has been believed: -by . the 
learned District: Judge? It. 15 obvious that 
the, finding being one of fact, is not.open-to 
challenge on. second appeal. “The case must 
therefore be decided on the assumption that 
Karim Latif had paid .the.amount of the 
hundi to Tiakhmi Chand Jain. 

In deciding that’this payment was valid 
Poe binding on: the plaintiffs the learned 
District Judge has. :held that the. hundi 
being a shajog hundi was. payable to a 
“respectable bearer” and as Lakhmi. Chand 
Jain.appears to be .a respectable and sub- 
stantial person payment to.him was valid 
in law, even without any, endorsement by 
the plaintiffs or the :last! endorsee, Nanneh 
Mal-Ram Chand . in favour. of Lakhmi 
Chand. Now the duplicate of the hundi 
which was supplied. by .the defendants to 
the plaintifs and which is on the record, 


does not show that it :was 8 shajog hundi. : 


We. have heard Mr. Shamair Chand at 


length on this point but he.has failed to 


tefer us to any painth which would indicate 
that the hundi was shajog. He however. 
contended ‘that the duplicate is not a verba- 
tim .copy. of the original... But there is 
nothing on the record to support this con- 
tention rend, this: being so, the very foundation 
of the _ reasoning of the learned ae 
Judge, disappears. . 

But,, assuming that the hundi was a 
shajog hundi the learned District Judge is 
clearly in error in assuming that ‘such: 
hundis are payableto a ‘respectable-bearer”> 
without an endorsement or authority . from: 
the Jast .endorsee. :The-naturs-and legal 


~ 
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incidents of a shajog hundi are discussed. 
as length in the leading case of Daviatram .- 
Shriram v.. Bulakidas khem Chand (1) 
where it was pointed out inter aha that. a 
s ajog hundi is not equivalent .to a hundi 
payable to bearer and that it . aoU 

“ought not to be paid by the drawee unless it 'has 
endorsed on`it, when presented,. the name of the 
Shah by whom it is presented, or rather by. whom 
itis sent for presentation.” 


Similarily in Thakur’ Das v. Futter Mull 
(2) at page 904", Phear, J., .observed that 
he was not aware of any rule of law which 
would have the 
effect of making the word shajog . mean payable to 
bearer quite'independently ofthe endorsements.” 

Nor was there 
“any principle -of‘ mercantile expediency, having 
the force of law or otherwise, which would be seryed 
by disregarding the direction of the endorser, and 
treating a. specially endorsed and a specially accept- 
ed hundi as if it were an English negotiable ìn- 
sirument made payable to bearer, and, as such, part 
of the curreney of the country." 

Again ‚in. Lalla Mal.v. Kesho Das (3), 
at page 495} the learned -Chief Justice, . Sir 
Jhon Stanley, (Banerji, J., agreeing) held 
that a.shajog hundi 
“was only payable to the respectable holder and is. 
not equivalent to a kundi payable to bearer.” 

This was re-effirmed in Jalan . Chand v. 

Assaram (4), and similar observations are 
to be found in Ganeshdas Ramanarayan.v. 
Lachmi Narayan (5) and Bhuputram v; 
Ham Prio Goach (6): -In Madho Ram v. 
Nandu: Mal (7) the: learned Chief- Justice 
remarked that a shajog hundi is 
“similar to some extent to a cheque crossed generally 
which is payablé. dnly ‘to, or through some-banker } 
and that not biy the person in whose favour 
it wes. drawn :; - 
“could deniand . Janen on ' the strongtki théreof 
but also bis endorsee provided that the latter was a 
respectable holder, that is, a man of worth and 
substance known in the bazar. The- bill could be 
transferred by endorsement, the only‘ restriction 
“being that the payment could be made only to's 
peran ofthe above description." 

Mr. Shamair Chand for the respondents 
his referred us to a single Bench judg- 
ment of the Bombay High Court in Cham- 
paklal v. K eshrichand 09, where: ` it was’ 
observed that 
“a shajog kundi in its inception is a hünd which 
passes from hand to hand by delivery and requires 
no endorsement. This isolated observaticn however, 

(1) 6 BH OR24. 

- -(2)-7 Beng, LR 275,516 W R3. 
(3) 26 A 493; 1ALd 25 4; AWN 1904, 102. 
(4) 33 Ind. Cas. 247. 

_(5) 18 B 570, | 

(6)a C W N 813. 

(7) 58 Ind. Cas. $82; 1 Lah. 429: 74 P. WR 3920. 

' (8) $8 Ind. Cas. 555; AIR 1926. Bem, AT}; 50 13 
165; 28 Bom.L R 897. 
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does not help.the -respondents, as it was held in 
the sams judgment that a shajog hundi may, at 
any, moment, be restricted by being specially endors- 
6 a : 


In the present case the hundi had been 
endorsed: to several persons, the final 
endorsee being Messrs. Nanneh Mal Ram 
Chand of Bombay: Unless therefore the 
hundi, when presented, bore the signatures 
of -Messrs. Nanneh Mal-Ram Chand or an 
endorsement by them in favour of Lakhmi 
Chand, paymént -to the latter would not 
be valid even though Lakhmi Chand was 
himself a respectable person.: It is admitted 
that there was no, endorsement by the 
plaintifis or. by Messrs. Nanneh Mal-Ram 
Chand in favour of Lakhmi Chand, and 
inthe circumstances I am. of opinion, that 
the payment to him by Karim Latif was 
not valid. The eppellants are therefore 
entitled to recover the amount of the. 
hundi. > - ° . | | 
. As regards the amount of interest Mr. 
Shemair Chand frankly’ admitted that 
having regard to the provisions of s. 8%- 
Negotiable Instruments Act, the plaintiffs- 
appellants were entitled to interest at 6 per 
cent per annum up to the date of suit, if 
their -claim for the principal. sum was 
upheld by this Court. This amounts to 
Rs. 378-14-0. Mr. Kishan Dayal claims 
future interest from. the date of institution: 
of the-suit till. réalization, but the grant, 
of this, relief is discretionary with the court;. 
and having regard to the long delay in 
bringing the suit and other circumstances, 
of the case I do not think- that it should. 
be allowed... There is however no reason 
why the plaintiffs-appellants should not be 
allowed the sum of Rs. 17-14-0 .as incidental, 
charges.. Da 

I would therefore aczept the. appeal; set- 
aside ‘the judgment and decree of the- 
learned. District Judge and pass a decree. 
for: Rs. 1,471-12-9 in favour of the plaintiffs- 
appellants against, the defendants-respond- 
ents, but I would leave the parties to bear 
their own costs in, all couris. The cross- 


objections necessarily -fail and are: dis- 
missed.- oe th : aod 

Agha Haidar, J.—I agree. 
N. 4 i DE. À 
Appzal allowed} _ : 
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, gifted - the property to her 
` versioner of her deceased husband sued to dezlare the 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No, 1859 of 1929. 
: June 14, 1932, 
PULLAN AND NIAMATULLAH, JJ. 
BHARSOA SHUKUL— Puantire— 
- 3 . APPELLANT ; 
i . , Versus l 
 Musammat MANBASI KUER AND ANOTHER 
— DEFENDANTS—RESPONDENTS, | 
Hindu Law—Widow—Accretion to husband's 
estate—Property acquired out of savings of husband's 
estate—Tests for determination—Gift by widow— 
Reversioners’ suit. a : ; 
A Hindu widow acquired by pre-emption out of 
the ‘savings from her husband's estate an undivided 
share ina property, another undivided share of 
which she had obtained from her husband and treat- 
ed the properties as one. but after some . years she 
brother's son. The re; . 


gift void : 
- ‘Held, that when the widow. acquired another 
portion of the same estate, she’-Intended the proper- 


' ty so acquired to be treated “as an accretion, and her 


subsequent transfer to one who was no heirof her 
husband, involving agit didan unlawful transfer of 
her husband's own estate toa stranger, did’ not dis» ` 
prove the widow's intention at the time of: thepure 
chase, and that the plaintiff was entitled to the dec-, 
ree he sought. Isridat Koer v. Hansbuttz Koerain 
(l)and Nabakishore Mondal ‘v, Upendra: Kishore 
Mondal (3), relied on, Sheolochan ‘Singh v. Saheb Singh 
(2, Raja of Ramnad v. Sundaro _Pandiyasami Tevan 
(4) and Ayiswaryanandaji Saheb v, Sivaji Raja Saheb. 
(54, referred to. |p. 261, col. 1.) Ga “aed 
` Second Civil Appeal against a décision of 
the Sub-Judge, Azamegrah; dated: the lst. 
August, 1929. 7 i. AK. 
` Mr. A. P. Pandey, for the Appellant. `: , 

Mr. S. S. Shastry, for the Respondent, ~ : 

Judgment.—The § plaintiff. sued ` as: 
the. reversionary heir .of -one -Kamnarain 
Shukul fora declaration that a deed: of gift’ 
executed by Manbasi Kuer, widow of Ram-~ 
narain Shukul, in favour of one Sabhapat 
Pande, is void as, against the plaintiff.’ 
The property gifted is partly the property 
of Ramnarain ;Shukul and partly property’ 
Obtained by preemption by the widow, 
The suit was decreed by the Munsif, but’ 
in appealthe Spbordinate Judge held that’ 
the plaintiff was entitled to a decree only 
in respect of that portion of the property’ 
which belonged to’ Ramnarain. As to the 
other half he held that’ ‘although it would: 
have been considered: to be .an accretion to’ 
the husband’s estate if the widow had died: 
without making any disposition of it; the 
factthat the widow had actually disposed 
of.it-in her lifetime shows it to have been 
her own exclusive property; and‘ the trans- 
Action’as to this: portion of-the property. 
cannot- be challenged by -her husband'g 
heirs, We have been asked. in _ second: ' 
appeal to consider thatthere’. igin this casa, 


566 
d presumption "that: the acquisition made 
by-the- widow must be regarded as an 
| accretion to her husband's estate, tis not 
disputed that any profits which may accrue 
to “a widow during her possession .of her 
husband’s estate-become her stridhan, and 
can be used by her to acquire property for 
herself, -but in certain reported cases a, 
presumption hes been drawn that the 
‘acquisitions so made are to be treated as 
accretions to the husband’s estate unless 
she indicales a contrary intention. The 
first- cese cited is that ‘of Isridat Koer v. 
Hansbutti.. Koerdin (1), in which it was 
held. that. where. a widow. invested the 
uunexpended income of her husband's estate 
and alienated ‘the property so purchased 
together with the original estate of her hus- 
hand..for the. purpose’ of changing -the suc- 
céssion; the‘accretion Was elearly establish- 
ed.': “Inthe presènt“ case the property 
acquired. by: the widow by pre-emption was 
ab, undivided share in the same property in 
which-she had:already- acquired the undivid- 
ed share ‘of her: husband,. She treated the 
fwe.properties , as. one, and. gifted them to 
her.,brother’s.son, In. a later case Sheo- 
tochan Singh v.-Saheb Singh (z), their Lord- 
Ships took the view that where a widow 
invests, the income dérived from her hus: 
band’s. property in the purchase `of other 
property, prima facie: | 
“itis the intention, of the widow to keep thé estate 
of the husband asan entire estate and that ‘the prop- 
erty purchased would prima facie be intended. to'be 


an accretion to that estate.” l 

Both these cases appear to us to favour the 
appellant's claim. That the property 
acquired.by the widow was acquired from 
the savings of her husband’s estate is in our 
opinion a finding of ‘fact of the courts 
below, and it-is clear that she treated the 
property so acquired as one with the prop- 
erty received from her hushand, and alienat- 
ed the property so united in such a manner 
asto defeat theclaim ofthe reversioner. In 
the latest ruling oftheir Lordships of the 
- Judicial Committee which has been reported. 
in Nabakishore Mandal y. Uvpendrakishore 
Mandal (3), there 1s a passage which may in 
our opinion be quoted with advantage:in the 
present case: l ag 
| “There remains only the transaction which was 
éntered into later on 5th May.1895. That was entered 
nto by the survivor of the two widows, Prasanna 
_ (1) 10 O 324: 10 1 A 150;4 Sar,459; 13.0 L R418; 
7 Ind. Jur. 557 (P 0), ae 
p2 14 O 387; 14 I A 63; 5 Sar. 1; 11 Ind. Jur. 231 


(3) 65 Ind. Cas. 305; A IR 1822 P039; 20ALJ 
22; (1922) M WN 95; 260 W N 322; 35.0 LJ 116; 
42 M L J 253: 24 Bom, L R 346;15 L W 417; 30M L 
T"234;3 P L T311 (PC), | Wk es 
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Kumari. The alleged justification for this depends 
on different considerations Itis said that the prop- 
erty sold had been acquired by the widow out of 
her stridhan, and that consequently she was quite 
free to deal -with it as she thought best. Now there 
can, their Lordships think, be .no doubt that what? 
ever striıdhan she possessed was due to the accumu- 
lated savings from the income of the property which 
she received‘from her husband’s estate, and though it 
‘is true that when that property had been received it 
would be possible for her soto deal with it that it: 
would remain her own yet it must be traced and 
shown to have.been so dealt with and in this case 
there is no sufficient evidence of this having’ béen: 
done, Further, in this particular case it appears that 
part, at least, of the property had been . purchased 
from the tenants of the estate itself. This does not 
meanthat;fhe inheritance had been. so acquired, 
but that owing, it may be, to difficulties which had 
arisen in connection with the occupiers, their- tenant 
rights had been bought in part by the release of the 
arrears of rent and in part by a payment of cash, and 
having so acquired their interest,it was the property. 
which they had formerly occupied which was sold 
under-the kobala of Sth May 1895.- If that be the 
true transattion no question could arise about the 
right of the widow in-connection with her stridhan, 
because the tenant rights so acquired would.be an 
obvious accretion to the husband’s property, which 
if it were possible for her to segregate, would require- 
some more unequivocal act for the purpose than any- 
thing to be found in this evidence,” 


We consider ihat in the present case it is’ 
proper to hold that the widow when she 
acquired by pre-emption a second undivided 
share inthe property and added it to the 
undivided share of her husband which she 
already ‘possessed, was making, in the’ words 
óf their Lordships, “an obvious accretion to 
her husband’s property,”: and even if we 
consider the subsequent alienation to’ a 
stranger to bé an indication that at the time 
of the alienation she did not wish io treat the 
property so united as being -her-husband’s 
estate we are still met. with the difficulty 
that the alienation was not made until seven 
years after the purchase of the property by 
pre-emption, We do not’ consider in the 
circumstances of this case that . the fact that. 
the widow made such an alienation in her 
lifetime is any proof that when she made the 
purchase she-had no intention of making an 
accretion to her husband’s property, 
and as:a -matter of. fact- she herself 
stated that she made the purchase 
and the transfer. .in .pursuance ..of her 
husband's wishes, indicating thereby that 
she did not wish to treat the property so 
acquired as her stridhan. The Subordinate 
Judge was in’ error: in supposing that the 
matter can be decided simply on the finding 
that the widow is still alive but so far 
as the question of presumption goes, we have 
been referred to a ruling of-their Lordships 
of the Judicial Committee reported in Rajah 
of Ramnady. Sundara Pandiyasame Tevar 
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(4) in which - their Lordships suggest. that 
there is. authority for holding that the 
presumption may. be the other way and this 
View has been taken -by the Madras High 
‚Court -in several. cases, notably that of 
Ayiswaryanandaji Saheb v,, Sivaji Raja 
‘Saheb (5). 

That was a case in hicks ‘the- ladies who 
“made the purchase had not been in ~posses- 


‘pion of the corpus of the estate, and as the’ 


learned. Judges held, there was consequently 
‘no room to presume the widows’ intention to 
make them accretionsto their husband's 
estate, and the decision of the Privy Council 
on which they relied Rajah of»Ramnad v. 
"Sundara Pandiyasamt Teyar (4) appears to 
-usto determine the true method in whic 
this question.must always be solved. Their 
Lordships observed: 


“At the outset it is a presumption and it is a ques- 
tion of fact to be determined if there is any dispute 
-whether a widow has or has not so dealt with her 


property." 

We take this principle a as our guide. We 

-have no doubt that when the widow, acting 
-as she says at her hushband’s wish, ‘rounded 
off the property which she had received from 
-him by acquiring another -portion of the 
same estate, she intended the property so 
-acquired to be treated as an accretion, and 
her subsequent transfer to one who was no 
héir of her husband involving as it does an 
‘unlawful transfer of her husband’ S own 
estate to a stranger, does not disprove the 
widow's intention at the time of the purchase. 
Indeed the authority of their, Lordships of the 
Judicial Committee may, as we have shown 
above, be cited to indicate that sucha 
transfer proves rather than disproves the 
widow's intention to make: an accretion to 
the estate of her husband. In our opinion 
the plaintiffin thesuit was entitled to the 
decree whichhesought. We accordingly set 
‘aside the decree of the lower Appellate 
Court and allow the appeal with costs and 
‘restore the ‘decree .of . the court of first 
Instance. 


N.-A. Appeal aa a 


(4) 49 Ind. Cas, 704: AT R 19t8 P O 156: 461 A 
-64; 42 M.581: 17 A LJ 158: 36 M LJ 164; 230 WN 
519; 29 © L-J 55Ł:.27,M L T 409; 21 Bom. L R. 885; 
“(1919) M WN 511; DLW 322 PO). 

(5) 92 Ind’ Oas. 928; A I R 1926 Mad.-8!; 49 M116; 
49 M L-J 568. - 
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‘She died in1909. Musammat Anwarunnisa 
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-LAHORE HIGH COURT. 
First Civil Appeal No. 1604 of 195, 
December 17, 1931. 
. ADDISON AND AGHA HAIDAR, JJ. 
| Musammat SAIDUNNISA— Prat NTIBE- a 
APPELLANT. 
Versus 
INAM ILAHI AND ANOTHER ~ DEFENDANTS — 


; RESPONDENTS, 

T aaa EA Law—Gift to minor—Delivery of 
possession to proper. guardian, ' necessity of —Gift by 
grand-father to daughter's sgon—Mere fact of donee'g 
adopted son, whether, invalidates 


“Under Muhammadan Law no change of possession 


is necessary in the case of a gilt by & grand-father 


to his minor „grandson if the father is dead, for the 


, grand-father is then the proper person to take deli- 
“very on behalf of his grandson as 


his ` guardian, 
‘But if the father is alive and has not been deprived 
of his rights and powers as guardian, there must be 
ʻa -delivery of possession by the grandfather to the 
father as guardian of his minor son, otherwise the 
gift is not complete. The mere fact that the minors 
have always lived with their grandfather and have 


‘been brought up and maintained-by him will not 


‘constitute “him guardian of their property so as-to 
dispense: with delivery of possession. Ameer oonnissa 
Khatun v.. Abedoonnissa Khatun (2), relied on, 
Banoo Bibi v.:Fakhrooddin Hassan (4), not follow- 
ed. [p 284, col 1.] 

~ A gift by a Muhammadan grandfather ia favonr 
of his daughter's son, ifotherwise valid, will not þe 
rendered invalid by the mere fact that the donee has 
been described as the ee son of the donor. 
Lp. 244, col, 2] 

First Civil Appeal against a decree „of 
the. Sənior Sub-Judge, Delhi, dated the 27th 


May, 1925: 


Messrs. Kishen Dayal and Bien. ‘Narain 
for the Appellant. 

Messrs. Jagan | Nath Aggarwal, Nawal 
‘Kishore, Shamair Chand and. Bhagwat 


Dayal, for the Respondents. 


Addison, J.—The plaintiff Musammat 
Saidunnisa, ‘brought the present suit for a-deé- 
claration that she’ was entitled to cértain pro- 
perty and for possession of it by: partition ; 
she was the secofid wifeof Chaudri_ Shams- 


‘tid-din of- Sabzi Mandi, Delhi, who died on 
27th April 1920. Defendant No. 1,, Inam 
‘Tlahi, is a full cousin of, Shamsuddin. 
has- supported the case - 


He 
of the plaintiff 
throughout the litigation. Shamsuddin had 
wife - Musammat Anwarunnisa. 


Mohammadunnisa to 
daughter ‘married 


daughter 
This 


bore . a 
Shamsuddin. 


‘Muhammad Usman and died- in 1900. She 
‘bore ason Nisar Ahmad, defendant No, 


9, According to the record it: must be 


„held that he was born in 1892 and Ahus 
þecame a major about -1910, His father 
“Muhammed Usman died, aą year or two 
„before Shamsuddin.. It. ‘isalso establish. 
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ed from. the record “that Nisar Ahmad was 
‘broughtup by his grandfather Shamsuddin 
and lived with him -from the date of his 
birth till Shamsuddin died. Shamsuddin 
was attached to him and they were con- 
stantly together. In 1905 Shamsuddin 
purported to gift- the occupancy rights in 
two #gardens named Burra Kuan and 
Munsur to Nisar Ahmad, as well as the 
‘full proprietary right of Gobind Rai 
Garden. The first two gardens are situated 
in Wazipur and the third in Malikpur 
‘Chaoni. The plaintiff alleged that she 
„and Inam Ilahi were entitled tothe prop- 
‘erty of her deceased husband Shamsud- 
‘din according to the prescribed shares 
and that Nisar Ahmad had taken unlaw- 
:ful possession of the gardens and‘certain 
‘other property, movable and immovable. 


Nisar Ahmad set up thetwo gifts of the ` 


three gardens already referred to and also 
pleaded that Shamsuddin made a will 
bequeathing in his favour three other prop- 
‘erties on 24th January, 1920, i. e., about 
‘three months before his death. It was 
‘stated that. this bequest was less than 
= one-third of the estate of the deceased and 
‘was therefore valid. He claimed to be in 
legal possession of thegifted gardens and 
of the property bequeathed to him. 

There was no replication to the pleas, 
‘but ‘Counsel on both sides made statements 
on 4th July 1921. -Nisar Ahmad's Counsel 
said that the gifts had been acted ‘upon 
‘by Shamsuddin and were thus ‘complete, 
possession having been given. He further 
‘stated that the-will was valid as it- did 
not contravene the one-third rule of: the 
Muhammadan - Law which he admitted 
-parties followed.. As against this Counsel 
for the plaintiff said that the gift was 
never acted upon in that  Shamsuddin 
never parted with possession or control 
ofthe property alleged to be gifted. A 
‘further'plea was taken that the gift was 
‘bad asit purported to be madeto. an 
adopted son, and as no son could be adopt- 
ed under Muhammadan Law it must be 
held to be invalid. He too admitted that 
the. fparties followed Muhammadan Law. 
As regards the will he said that- it wes 
invalid „by reason of undue influence and 
he did not admit that the -will did not 
contravene the one-third rule of Muham- 
madan Law. It was forthe legatee to 
prove that the will was according -to 
Muhammadan Law: This was the only 
‘replication as 1egards the will: and it is 
clear that it was mot then pleaded that 
- ‘the will.-was- a- forgery. - What was put 
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„exent and how does 


was a forged one. 


_ Jan (l) especially. at pages 47£-".* 


. adoption, the trial Judge 


.” *Pages of 11 A—[Ed.] 
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‘forward was that it was invalid by reason 


of undue influence and by reason of the 
fact that there was a devise of more than 
one-third of the deceased’s estate. E 

So far as the case had been argued before 


‘us the following issues only are important: 


J. Were the properties mentioned as-Nos. 7 and 
8° in the list A put in by the plaintiff ti. e.. the three 
gardens) gifted to Nisar Ahmad defendant No. 2 
validly in accordance with law by Shamsuddin de- 


ri 


- ceased ? JÊso when? 


2, Was the gift acted upon ? If'so, to what 
it affect plaintifi’s right to 
challenge it ? , 

6.. Does the gift fall as the donee was considered 


as an adopted son by the donor, on the true jn- 


.terpretaticn of the gift? 
9. 


Did Shamsuddin deceased make a valid will 
on 24th January, 1920, witha disposing mind and 


‘voluntarily? 


“Was the will obtained by undue influence’? 

It isnot now contended that the will was 
obtained by undue influence, but an attempt 
was made to argue before usthat the will 
"The trial Judge ‘held inter alia.that the 
gift was made and acted upon. His find- 
ing is not very clear as to whether Nisar 
Ahmad managed the gardens after he 
became a major: What: he saysin this -con- 
nection is as follows: < ; 

“Here however we find that possession was in fact 
delivered and Nisar Ahmad himself managed the 
gardens subsequently. That Shamsuddin helped 
him in this, especially when he wss rather young, 
goes in tbe circumstances of the case, in his favour 


and not against him. In the mutations we have a 
clear declaration ,of the possession having been 


‘transferred to the donee and this binds the beirs of 


the donor, vide Muhammad Mumtaz Ahmad v. Zubaida 
The ssme ruling 
also lays down that if possession were once taken and 
the deed of gift took effect, nosubsequent change of 
possession would invalidate it.” 

The trial Judge also said: l 

“We have itin Ameerocnnissa Khatun v. Abed- 
oonnissa Khatun (?), that the general principle of 
the Mukammadan Law thata gift is invalid where 
there is want of acceptance and seisin by the 
donee, is subjéct to the exception that where there 
is, on the part of a father or other guardian,’ a 
bona fide intention to make a gift, the law will be 
satisfied without change of possession, and will 
presume the subsequent holding of the property: to 
be on behalf of the minor.” Hoe” en 

It is not therefore very clear whether-the 
trial Judge merely held that a’ gift, toa 
minor, living with his grandfather by the 
grandfather wes a sufficient. gift-in law 
without change of pcssession. 

As regards the contention that the gift 
was made because of the adoption and 
must therefore fail as there could be no 


came to the 
(1) 11 A 460; 16 I A 195: 5 Sar. 433 (PO). 
(2) 23 W R 208: 21A 87:15 Bom. L R 67; 3 Sar. 
423: 3 Suth P O J 67 (P O). 
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conclusion -that-‘ Shamsuddin - meant to 
benefit Nisar Ahmad apart altogether from 
the question of his being his.adopted son. 
He therefore held that the, gift was valid 
in every respect. mM 
_ As regards ‘the .will the. .trial Judge 
held that it was duly executed and-that. the 
testator was: of- disposing mind: and that. it 
was not-a devise-of more than. one-third 
share of the deceased's estate. ec ale 
| Tn this-way it was held that Nisar Ahmad 
.was by reason of the will entitled: to 2 
portion of property No.-1 and properties 
Nos. 5 ‘and 6. in the list and that by 
reason of the-gift in 1905 he was en- 
titled to the three gardens specified in 
Items Nos: 7 and 8 of the list. As regards 
the rest of the property, it was held that 
the plaintiff was -entitled to one-fourth 
and Inam Ilahi defendant No.1 to three- 
fourths, © . | ; Ja. g 
_ Jt was held that- no account was called 
for. Nor wasa preliminary decree granted 
as the Subordinate Judge seems to have 
considered that the plaintiff and Inam Ilahi 
were not disputing inter se, but that the 
contest was in reality between them and 
Nisar Ahmad. He ‘however added that, 
if necessary, partition could be. effected in 
execution: proceedings. He granted the 
plaintiff 2 decree for joint possession to the 
extent claimed in the; plaint as regards 
the rest of, the property. 

| Against’ this decision the plaintiff. has 
appealed and she has been supported in 
the appeal by, Inam Ilahi who is cited as 
respondent along with Nisar Ahmad, Be- 
fore-usthe learned Counsel for the appel- 


lant put forward three contentions. The. 


first was that the gift had never been acted 


upon and was, therefore inyalid according ` 


. to Muhammadan. Law, and that it should 
. beheld invalid in that it-was a gift to 
- an‘adopted, son as such. Secondly it was 
contended that the will had-not been prov- 
ed .and was infact aforgery. . Thirdly, it 
was. contended before us that the jewellery 
found inthe safe by the:civil Nazir should 
be divided equally between the plaintiff 
and -Nisar ‘Ahmad instead of giving it 
ial to Nisar Ahmad as,the trial Judge 
id. : | 
_ I shall discuss the question of the alleged 
gift first. The gift’of Gobind Rai Garden 
in village Malikpur Chaoni- was effected by, 
mutation and: it was entered in the muta- 
tion register by the patwari on 3lst- May, 
1905, at the instance .of . Shamsuddin who 
stated that he had.made,an ‘oral gift of the 
garden in question to. Nisat Ahmad whom. 


. 
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M 

+ 


_, BAIDUNNISA Va INAM ILAHI, e63 


he had adopted and “who was the real son 
_of his daughter as he had no gon of his own. 
‘He prayed, therefore, that. his. half-share 
in this garden’might be entered in the 
name ofhis adopted son by virtue cf the 
gift. Effect was given to his desire and 
Nisar Ahmad, . adotped son of Shamsuddin, 
was recorded as:new owner. Similarly on 
the same day: the patwart entered up a 
mutation regarding the occupancy rights 
‘held by. Shamsuddin in- the two other 
gardens in village Wazirpur. : At that time 
Nisar. Ahmad was minor living with his 
grandfather Shamsuddin,. but his. father 
Mohammad Usman was alive. Nisar Ah- 
mad’s mother was then dead but his grand- 
mother was still alive. She-did not die till 
1909. Now there is a mass of; evidence on 
this record showing that the actual posses- 
‘sion was never transferred up_to. the date of 
Shamsuddin’s death. : .There is no doubt 
that he wished to benefit his grandson Ni- 
sar Ahmad, but at the same time he had 
not divested -himself of- the management of 
the property even after Nisar Ahmad be- 
came a major in 1910. . It is true that many 
of the receipts for land revenue are.in ‘the 
name of Nisar Ahmad, but this was ne- 
cessary as he’ was the recorded owner. Such 
receipts are usually. written in advance 
and handed over when the. money is paid: 
(After, discussing the evidence his Lordship 
procecded:) This and the other facts men- 
tioned above prove conclusively that Shams- 
uddin never parted. with possession of the 
gardens-in question, though J think. it is a 
legitimate conclusion that he.meant those 
gardens ultimately to go to Nisar Ahmad 
who lived with him and helped him till his 
destha <a 2 a wes? ; | 
It was, however, contended that as Nisar 
Ahmad was a minor living with his mater- 
nal grandfather and treated as a.son by 
him, no transfer of possession was necessary 
as at the time of the gift.he. was a minor. 
Tt was further contended that, the gift 
having become complete in this way, the 
fact that Shamsuddin still retained the 
management after. the mejority of Nisar 
Ahmad would not divest Nisar Ahmad. of 
the estate he had already-acquired in. the 
gardens. A , ete 
“With this second proposition, I am in 
agreement, but as regards the first proposi- 
tion I think it must be held that the gift 
wes invalid as, possession could be trans- 
ferred to Mohammad. Usman, the father of 
Nisar Ahmad, who had not been. deprived, 
in any way of his rights of guardianship, 


over his son, This is clearly. putin Mulla’s 


GL 


“Muhammadan, Lavy, 9th Edition in pata. 129 
‘at page 118.°-No change of possession is 
“necessary ih the case of a gift by a father to 
his minor son, for the father himself is the 
person to réceive possession as the guardian 
-of his son. Similarly no change of posses- 
ion is necessary in the case of a gift by a 
-grandfather to his minor grandson if the 
father is dead, for the grandfather is then 
‘the proper person to take delivery on behalf 
‘of. -his grandson .as--his guardian. But if 
the father is alivé ‘and has not’ been dep- 
‘rived . of his rights-and powers as guardian 
"there. must be a delivery of possession by 
‘the grandfather to the father as guardian 
‘of. his‘minor son, otherwise the gift is not 
complete: The mere. faet that the minors 
have always lived -with-their- grandfather 


and.-have been. brought up and maintained | 


‘by-him: will -not Gonstitute him guardian of 
their property:so &s'to dispense with deliv- 


ery -of possession:- Musa Miya v. “Kadar 


EBaichsh (3). 

-This latest pronouncement of the Privy 
Council on this question is so clear that-it 
will not be necessary to refer to meny other 
authorities: Musa Miya v: Kadar Bakhsh (3) 
is-Infact on all fours with the present case 
except that in that case the father also lived 
with .his wife's fathér as well as the daughter 
and: the graiidson to’ whom the gift was 
made. In Ameeroonnissa Khatoon v. Abed- 
vonnissa ‘Khatoon -(2) the Privy Council 
laid down the general principle of Muham- 
madan Law to bethat.a-gift-isinvalid where 
there is want of acéeptance and seisin by 
the donee, subject to the exception that 
where there is, on the part of a father or 
other guardian, a bona fide intention io 
make a gift, the law will be satisfied 
without’ change © of . possession and 
will presume the subsequent holding of the 
property to be on behalf of the minor. 

Itistrue thata different view of the law 
is taken by Syed-Ameer Ali in 4th Edition, 
Vol, 1 of his Muhammadan Law at pages 123 
to 133. Heis of opmion that the case of 
Banoo Bibiv. Fakhroodin Hassan (4) was 
correctly decided. by the Sudder Court to the 
effect that a deed of- gift by a female to. a, 
minor, .whom ‘she, had- received -into her 
family as an adopted son, of property -of 
which possession’ was not delivered at the 
time of the gift or during the lifetime of the 
donor, she having retained possession of it 
on behalf of the minor, was valid and ‘com: 
. (3).109 Ind. Cas,.31: A i R1928 P O 108: 551 A 


171; 52 B 316: 26 A L J 457; 47 OLJI517;54MLd - 


6555, > C W N 733; 30 Bom. L R 766; 28 L W 33 
C (4) 2 Sel, Rep.-231, - eae 
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‘taken -the -view that 


‘Jehan (5). 


adopted son of Shamsuddin. 
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‘pleteinlaw notwithstanding. thatthe father 
-of the minor was alive. 
‘expressed the opinion. that if the father was 


At page 132 he also 


alive, but the child was being brought up- 
by the uncle, grandfather-or mother, their 
possession would bé sufficient.’.This rule 
however has not been adopted: ‘by: their 
Lordships ofthe Privy -Council who “have 
ib is -incumbent-on 
«those who set up transactions of this naturé. 
which ‘defeat the policy of -Muhammadan 


‘Law to show very clearly thatthe fotms of the: 
Muhammadan Law have been strictly come 


pled-with: - see Khajoorooniss1 v..Rowshan . 
Their Lordships again -in the 
last caseon this subject decided by them, 
namely, Musa Miya v. Kadar -Bakhsh (8): 
referred to above, have held that it must be . 
‘proved that theforms of the Muhammadan . 
Law have been strictly complied: with; 7.-e., . 
that where.a father is alive a gift.by the 
grandfather to the minor son of his daugh- 
ter is invalid -if possession is not transfer- 
Ted to the minor's father as de jure guar: 
dian.- Following this authority: I--hold that - 
there was no valid gift, though undoubtedly 
there was an intention ultimately to- benefit, 
Nisar Ahmad. The-Muhammadan Law in 
this respect is morein favour of a fondling 
‘as the possession of the one who brings it up 
would be sufficient.. Further in the present 
‘case if the father. had not been alive the 
possession of the. grandfather would -have 
‘been sufficient as- he would then have been 
the-de jure guardian. I would therefore 
set asidethe decision of the trial-Judge as 
regards the gift of the three gardens in 
question. Had the gift been otherwise 
valid -I would not have held it invalid 
merely because in-the mutation proceed- 
ings Nisar Ahmad -was described -as the 
The parties 
follow Muhammadan Law and:knew that : 
there could not bean adopted son. What 


“was meant by the expression “adopted son” 


was merely thet the boy was being treated 
asasonandthe gift wes not madeto him 
under the belief that. he was. in reality a 
properly adopted son. (Alter discussing the 
evidence relating to-the execution: of the 
will his Lordship proceeded:) For ‘he’ 
reasons given I have no hesitation in hold- 
ing the willto-beproved. As it is admit- 
tedly a disposition of less than one-third: 
ofthe estate it is, of course, valid. 

- The only other question raised by Counsel. 
for the appellant beforé uswas as regards 
the jewellery found in the safe. The con- 
ane 181; 31A 291; 26 WR 36; 3-Sar. 629 


may Ge 


1933 


tention here was that the. plaintiff must. 
also have some jewellery and that it could 
not all belong to Nisar Ahmad. The plain- 
tiff as pointed out by the trial Judge, could 
easily have removed her jewellery 10 her 
father’s house, but Nisar Ahmad had no 
other place to keep his jewellery except in 
the safe at Shamsuddin’s house where he, 
always resided. There is good evidence 
that he was presented with a large number 
ofornaments byShamsud Din on the occa- 
sionof his marriage. I have no doubt that 
the plaintiff was also presented with some 
crnaments when she was married in 1911, 
but I can see no cogent reason for disagree- 
ing withthe finding of the trial Judge that 
these particular ornaments are those of 
Nisar-Ahmad. a. 

For the reasons given I would accept the 
eppeal to the following extent only : 

(1) As regardsthetwo gardens in village 
Wazirpur held as occupancy, tenant by 
Shamsuddin, the plaintiff is entitled to 
a decree for possession of them as occu- 
pancy tenant, she being the heir to her 
deceased husband in this respect under the 
provisions of s. 99, Punjab Tenancy Act. 
Inam Ilahi is not entitled to succeed, at 
least at present, to this property which is 
marked No..7 in the list. (2) As regards 
thé Gobind (Rai garden .in Malikpur 
Chhaoni (property No. 8), the plaintiff and 


Inam Ilahi are entitled to succeed Shams- 


uddin according to their respective shares, 
which are not indispute, -and plaintiff will 
he given a decree for joint possession along 
with Inam Ilahi of this property. As 
remarked by the trial Judgé a prelimi- 
nary decree for partition did not seem lo 
him necessary as-the plaintiff and Inam 
Ilahi would probably arrange matters bet- 
ween themselves though he added that if 
necessary partition. could be effected in 
execution proceedings. This part of the 
decision must stand as there is no appeal 
against it. . 

As parties have been -equally successful 
Lwould leave them to bear theirown costs 


throughout. 
Agha Haidar, J.—I agree. 
N. Appeal partly allowed. 
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. MADRAS HIGH COURT. 
Appeals Nos. 23 and 24 of 1932, 
May 11, 1932. 
; BEASLEY, C. J., AND CORNISH, J. | 

VALLIAMMAL AND ANOTHER—ÅPPELLANTS 

VETSUS 

OFFICIAL ASSIGNEE, MADRAS— 

RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909, 
ss. 7, 86, 88, 108—Administration under 3. 108— 
S. 7, if applies—Official Assignee believing property 
of deceased debtor with certain person—Application 
for production, legality of—Prima facie case to 
be made out by Official Assignee—Question of pos- 
session to be decided by court—Administration suit 
— Proper parties. 
. Where the Official Assignee having a well-founded 
belief that property ofan insolvent or a deceased 
debtor lies in the house of a third person obtains 
a search warrant from the court, searches the 
house and is unable to discover that property be- 
cause it is cleverly concealed by the occupier of 
the house, the Official Assignee is not necessarily 
driven to filea suit against him instead of applying 
to thecourt for directions or for an order for its 
production in court. [p. 269 col. 2.] 

lt was not intended by the use of the words 
“in aay case of insolvency” in s. 7, Presidency 
Towns Insolvency Act, to include the exercise of 
the powers of the Insolvency Court in cases of ad- 
ministration in insolvency. Section 7 was only intended 
to apply to cases where there had been an adjudica- 
tion in insolvency. The Official Assignee has no 
power to examine under s. 36, Presidency Towns 
Insolvency Act, the representations of a deceased 
debtor who has not been adjudicated insolvent. 
Nor has he the power to take prcceedings under 
s. 7. The Oficial Assignee of Madras v. Narasimha 
a (6) and other cases, referred to {p. 268, 
col. 2. 

Before making an order for production of account 
books from the representatives of a deceased debtor 
the court should decide the question of possession. 
The Official Assignee has to make out a prima 
facie case thatthe representatives have the account 
books in their possession Mere report of the 
Official Assignee is not sufficient. [p. 270, col. 2.] . 
. The next of-kin and the intermeddler with an 
estate are proper parties to an administration. [p. 
270, col. 1.] ag | 

Appeal against the decision of Stone, J. 
dated the 29th February 1932. 

Messrs. K. Narasimha Ayyar and S. 
Doraiswami Ayyar for (Mr. P. Viswanatha 
Ayyar, for the Appellants. 

Mr. V.C. Gopalratnam, for the Respond- 
ent, 

Beasley, C. J.— This is an appeal from 
an order of Stone, J., madein the Insolvency 
Court on the application of the Official 
Assignee that the appellants should be 
ordered to produce certain account books 
or be committed for contempt of court. On 
29th February, 1932,Stone, J., passed the 
following - order: “Books to be delivered 
within two weeks.” Against that order this 
appeal has been presented. It raises some 
interesting and important questions. The 
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proceeding ` in which- ‘the order, under 
appeal was made was the administration 
by ihe- Inso.vency -Court of the estate of 
one. Gurunatha Mudeliar “who died on oth 
| June, 1930. His estate was insolvent but 
he had not before his death ‚been. adjudicat- 
ed an insolvent. One of the- creditors pre- 
sented. a. petition to the Insolvency Court 
for thé 2dmuinistration of the deceased debtor's 
estate under s., 108, Presidency Towns 
-Ingolvency Act, end an order for -the ad- 
ministration of that. estate in insolvency 
wasmede after. notice of the petition had 
been served upon the © deceased's . widow 
appellant No. 1, who appeared by. Mr. 
Varadaraja . Mudaliar onthe hearing of 
but did not oppose _ it. 
The deceased debtor during: his lifetime 
carried on a timber business but he did 
“not live at his place of business-but lived 


‘at, No. 52,, Vellala Street, Purasawalkam, - 


Madras, with: his wife. - He had a. brother 
Ranganathe Mudaliar who is appellant No. 
9 Immediately after the order ‘for ‘the 
administration of the estate’ in insolvency 
the Official Assignee took possession of a 
superstructure belonging to the deceased 
ond sometimber and some old pieces: of 
furniture, and” although the house and the 
business premises of the . deceased were 
searched -and an -inventory was taken of 
nll articles: and’ documents; no account 
books and: other documents or papers relat- 
‘ing to’ the timber business were discovered, 
except some:bill books for timber sold, and: 
certain title deeds -which < the. Official 
Assignee alleges to” have been in the 
possession either a 
appellant No. 2 were not found. At this time 


there was in’ Madras Murugesa Muda- 
liar, appellant No. 3, alleged to be 
a -reletion - of the. deceased, debtor 
or appellant No. *],-:who - .was 


assisting: appellant No. 1 in the adminis- 
tration of the estate andtook some action 


with regard to the leasing of some prop- 


erties. The © Official Assignee’s case is 


that the appellants have taken posses-, 


sion of the account books and other docu- 
mentsrelating tothe timber business carri- 
ed -on by the, deceased and also the title 
deeds -to’.some: of the properties. The 
‘Official Assignee mede a number of efforts, 
to get the. appellants before him for the 
purpose of examining them under 8.36, 
Presidency Towns Insolvency- Act, in order 
to. ascertain whether they.had the property 
in the shape. of account. books, documents 
and title deeds etc., of. the deceased debtor 
in their’ possession and ‘eventually. all the 
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appellants were examined and all of them 
denied having in their possession ‘those 
documents. -Faced with these denials and 
being “unable to get the- documents the 
Official Assignee presented the application 
to the Court upon which the order-appealed 
from was made. ~--Affidaviis- In answer - to 
application . were 
filed by all the three appellants contradict: 
ing --the : Official Assignee’s case.. No 
evidence was teken by -the. Iéarned -trial 
Judge although we - are informed -by. -Mr: 
V. C. Gopalaratnam appearing on - behalf 
ofthe - Official Assignee that he had -his 
witnesses in court.” | 
The léarned trial Judge upon-the re- 
port’ of the Official Assignee on the one side 
and the affidavits of the respondents on ihe 
other‘ side passed the order that the books 
were to be ‘delivered within two weeks. 
As learned Counsel before us were : unable 
to agree as to what happened ın ‘the -trial 
Court- we have consulted Stone, J., who 
states thathe made his order very quickly 
without considering any evidence other’ 
than the documentary evidence before him: 
intending on the: next occasion, namely,: at 


the end of the period prescribed.in his order,- 


to inquire -into the - question of the posses- 
sion -of the accəunt books. We also as-. 
certained from him:that Mr. Narasimha’ 
Ayyar who was then appearing for. appel- 
lant No. 1did not state that he -wished to. 
argue any question as to the jurisdiction of 
the court to entertain ‘the’ application’ 
although we accept Mr. Narasimha:Ayyar's 
statement that he intended to- lake ‘the’ 
point and had the necessary authorities to. 
support his argument ready. in court and 
it was only the rapidity’ with which the > 
order was made by our learned ‘brother. 
that prevented him taking this legal objec- 
tion. It is conceded, however,. that he: 
informed our learned: brother that the order: 
made by him amounted really. to afinding: 
that either his client or. the other appel-. 
lants, or all ‘of them acting together, were. 
in possession of this property. . Notwith- 
standing that, the order was passed. sai 

The points taken here. in appeal.are; (1) 
that the court bad no jurisdiction to enter- 
tain aclaim under s.-7 of the Act; (2) that 
even ifithad asthe appellants had been , 
examined under s. 36 and had denied pos- 
session of the books etc., the Official 
Assignee’s remedy was by suit and not 
under s. 7; (8) that if the application was: 
not one under s.7 there is no other section 
in the Insolvency Act which entitles the 
Official Assignee to present it and (4). that 
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“there wes no. -evidence before Stone, J., 
upon which’he could make the order that 
he did as the report of the Official Assignee 
>cannot be evidence upon such an appli- 
‘cation and that, therefore, the denials of 
“possession of the books by the appellants 
stood uncontradicted whereas the allega- 
tioismade by ‘the Official Assignee in his 
report remained unproved., ` ; 

With regard to the first point the conten- 
‘tion is that asthisis an administration of 
the estate of a person dying insolvent under 
B. 108 the only provisions of the Act, except 
of coursé Part- 10 in which s. 108 is, that 
apply arethese contained in Part 3. It is 
necessary to refer to s. 109. Section 109 


(1) reads'as follows’: “Upon an order being . 


‘made for 'the-administration of a deceased 
‘debtor’s -estate under.s. 108, the property 
of the debtor shall vest in the Official 
Assigneé of the Court,. and he shall forth- 
with proceed to’ realize and ‘distribute the 
same in accordance with the provisions of 
‘this Act, and (2) with the ‘modifications 
hereinafter mentioned, all the provisions of 
Part 3, relating tothe ‘administration of the 
property of an insolvent, shall, so far as 
the same are applicable, apply to the case 
of such-administration order in like manner 
‘as-to an ‘order of adjudication under this 
Act." Itis argued that as s.7 isin Part 1 
of the Act its provisions do not apply to 
these administrations. In support’ of this 
argument reference was made to Soranam- 
mal v: Official Assignee, Madras (1). : It 
‘was there held that s. 7 is nót applicable 


to -proceedings’ to administer a deceased | 


debtor’s estate initiated under. s. 108. Sir 
Arnold White, C. J.; held that the decision 
`- in In re Hewitt (2) governed the question. 
The facts in In re Hewitt (2), were that the 
deceased debtor’s estate was being ad- 
ministered by the bankruptcy Court under 
- g§./125, Bankruptcy. Act, 1888, the section 
corresponding tos. 108, Presidency Towns 
‘Insolvency Act. The Official Receiver 
applied to the County Court having juris- 
diction inthe matter of the administration 
for an order forthe examination on oath 
before the court. of the widow -and executrix 
of the. deceased, and the deceased's son upon 
the ground’ that’ they .were ‘capable of 
giving information respecting the deceased’s 
property. 
Court that these persons should attend ‘before 
the court. for..examination..on oath : under 


(1) 24-Ind. Cas.+239;,A I R 1914. Mad.- 101; 27 
LJ 66 = 


(9) (1888) 15 Q BD 159; 54 LJ Q B 402;..53..L.7 
. 156; 2 Morrell 184. 
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5, 27, Bankruptey Act, the section corres- 
ponding to s. "86, Presidency Towns -Insol- 
vency Act. This order they did not obey 
and an order for their committal for con- 
tempt was obtained. They appealed. 
Under the Bankruptcy Act ‘of 1883 there is 
a provision similar to.s. 109 (2), Presidency’ 
Towns Insolvency Act, applying the provi- 
sions of-Part 3, Bankruptcy Act, tosuch 
administration. ‘That is s. 125 (5) to-(8).: 
Section 27 is notin Part 3, Bankruptcy Act 
of 1883, and it was held on appeal there was 
no power in cases of such administrations:to. 
apply. the’ provisions of.s. 27. Wills, J., 
who together. with Cave, J., decided this 
matter at page 167*, states thus: “°° +. 
“Now, by sab-s. 6, s. 125, the Legislature has 
specifically pointed out certain sections of the 
Bankruptcy ‘Act which are to be applied to the 
administration of the -estates of persons dying 
insolvent. According to the. ordinary rule of-inter- 
pretation, unless there ‘are strong reasons ‘to’ the 


“ contrary, when they provide that the provisions of 


Part 3 shall be applicable, they must be considered’ 
to mean that other parts of the-Act shall not be 
applicable.” me AE 


This case has been referred to repeatedly 
in English decisions and:in the . course of: 
the arguments in reported English casés 
and as anauthority uponthis point has 
never been questioned. Indeed it is prob- 
able that it was in consequence,of this 
decision that in the Bankruptcy -Act of 
1914 an alteration was made inthe law 
and the power.to examine persons in such 
administrations was given tothe bankrupt- 
cy Court. No such alteration has been 
made tothe Presidency Towns Insolvency 
Act. Inre Hewitt (2) therefore . strongly 
supportsthe appellants’ contention that: no 
sections of the Act which are.not includ- 
ed in Part 3 have any application to. ad- 
ministrations of estates under s. 108 unless 
there are very strong reasons for applying 
other sections: In re Hewitt (2) was con- 
sidered by a Full Benchof the Rangoon 
High Court in D. J., Kolapore v. The Port 
Commiosioners, hangoon.(3). There the ques- 
tion to be considered was whether the pro- 
visions .of s. 7 of the Act’ could be applied 
in the case of an administration unders.: 
108 and it was held by Rutledge, CO. J., 
and Maung Ba, J., Heald, J., dissenting. 
that s: .7: is not a provision 
which either expressly or 


(3) 97 Tnd. Cas. 224; A IR 1996: Rang. 157; 4 R; 
~j57-(F- Bes sen : - . 
~*Page of (1885) 15 QBD2[kd; TT 


~- a wee wa 


268 


istration in insolvency. Great reliance was 
placed bythe majority ofthe Full Bench 
upon Hewitt's case (2) and it is very difficult 
to understand why Heald, J,, did not consider 
that Hewitt’s case (2) strongly supported the 
View. expressed: by the other two -learned 
Judges. At page 167* he.says : | 7 

‘The position is therefore that there is one Eng- 
_ lish-ruling, namely, Hewitt's case (2), which suggests 
that’ the fact-that a section ` which is sought to be 
applied tocasesof administration „ip bankruptcy or 
insolvency’ falls outside Part 3 of the Act, precludes 
its-application to, eneh casesand with the greatest 
respect [find myel lf ` unable to apply that sugges- 
tion t6.the Indian Act.” - 5 ener 

Lam: quite unable to follow Heald; J.’sin- 
ability to apply. Hewitt's case (2) to the Indian 
Act which is almost word for word the English 
- Bankruptcy Act. As Ihave already stated, 
Hewitt's case (2) has, since-its decision, been 
treated: with the greatest respect both in 
the argument at-the Bar and in the judg- 
ments found inmany-English reported cases, 
In Inthe matter of P..A. Mohamad Ganny 
(4) Chari, J., held that.es. 36, 55 and 56, 
Presidency Towns Insolvency Act, are not 
applicable to.administrationa-under s. 108 
of the Act, s. 56 because of the authority of 
Hewitt's case (2) and the other twosections 
hecause of Ex parte Official Receiver, In.re 
Gould (5). Inthe. latter case it was held 
that -s.47, Bankruptcy. Act, 1883, .corres: 
ponding tos.55 ‘of our Act, which avoids 
certain voluntary..settlements executed by 
. a. bankrupt, does not apply to the adminis- 
tration .of the estate of a deceased insolvent 
by the. court of’ bankruptcy unders. 125 of 
the Act. The ratio decidendi of this case 
was that.s. 125, Bankruptcy Act,.1883, corres- 
ponding tos. 108 of the Indian: Act, is 
eonfined tothe administration ofthe estate 
ef .a;deceased debtor and does not include 
the administration of. the -property of other 
persons. The'property having been volun- 
tarily transferred by settlement ceased to be 
the property of the deceased debtor and 
hence it was not the property, the subject- 
matter of s..125. Hewitt's case (2) there- 
fore. confines the . provisions of the Eng- 
lish Bankruptcy Act applying. in. adminis- 
- trations under s. 125 of that ‘Act to..those 
“in. Part 3 of the.Act. In re Gould (5) goes 
further and decides that.even some sections 


included in Part 3. of the Act have- no; 


application to such administrations because 
the court has power to.deal only with the 
property ‘of the deceased..debtor and not 
(4) 104 Ind. Cas 89; A I R-1927' Rang: 284; 5 
R875. we a ek ee oe x 
(5) (1887) 19 QBD 923; 56LJQ 
806: 35: W R-569; 4-Morrel 202. - ` 
“e*Page of (1080) 15 Q..B.D—|Ha.] oe ee 
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that of other persons, In my view the des 
cision in D. J. Kolapore v. The Port Comi-- 
missioners (3) is cortect. It appearsto me 


that it was not intended by the use ofthe 


words. “in any case of ‘insolvency’ in.s. 7, 


‘Presidency Towns Insolvency Act, to in- 
clude the exercise of the 


powers of the 
Insolvency: Court in -¢ases of administration 
in insolvency such as ihis.. The deceased 


debtor was not aù adjudiéated insolvent and 
in my view, s. 7 was only intended to apply to 


cases where there had been an adjudication 
in insolvency. “In my view, the. Official 
Assignee had no power to examine ithe 
appellants under s. 36 of the Act and no 
power to take proceedings under s. 7. Even 
if he had possessed the latter power, he could 
not without the consent of the appellants 
have proceeded with the application-heving 
examined them under s. 36 and the posses- 
sion of the documents, ete., having ‘been - 

denied by them. This right is -clearly ` 
negatived by a Full Bench of. this court of 
which I was a member, in Official Assignee of 
Madras v. Narasimha Mudaliar (6), where it 
is pointed,out that in such cases the ‘Official 
Assignee’s only remedy is to proceed by way 
ss suit, “This disposes of points Nos: 1 and 


Tshall now proceed to deal with‘the third 
point taken by the appellants, namely, that 
ifs. 7 is inapplicable, there is no other 
section in the Insolvency Act which entitles 
the Official Assignee ‘to proceed ‚with this 
application. It. is argued that s. 08 of the 
Act does not give the Official Assignee this 
power because s. 58 (2) says: -~ - ae 

“The Official Assignee shall, in relation to and, for 
the purpose of acquiring or retaining possession- of 
the property of the insolvent, be,in the same position 
as ifhe were a Receiver of the property appointed 
under the Code of Oivil Procedure, 11083, and the 
court may on his application enforce such acquisition 
or retention accordingly.” - > a: 

This, it is argued by the appellants, limits 
the power of the Official Assignee to that - 
possessed. by a Receiver appointed under the 
Civil Procedure Code and that a Receiver 
thus eppointed has nopower to deal with, 
persons who arenot parties tothe suit in 
which he has been appointed . Receiver, 
Hence it is argued that, asa Receiver can 
only get the property of ihe estate which is ` 
in the hands of strangers to thesuit by filing 
a suit against them, the Officiel Assignee is 
in no better position and his remedy is by 
way of a suit and not by such an .applica- 
tion as this. In support of this argument 


“ (6) 118 Ind.- Cas, 506; ‘A I R 1923 Mad. ‘705: 
52 M 717: 30.L W 159; 52 M L J. .J45; Icd Rul 
(1929) -Mad 826: > -e FU, 
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the notes to O.L, r. 16 of the Rules of the 
Supreme Gourt were referred to, (page $99 of 
the Annual. Practice, 1932). There 16 18 
stated: 

“As against a stranger to the action who is,in 


actual possession the ap opointment -of the Receiveri is of 
no effect | 
. In re Crome Ex par te Ellis (7) was 
also referred to. There it was held that 
a County Court Judgé; -sitting in bankrup- 
tey, “has no jurisdiction. unless by consent; 
to order payment tothe Official Receiver of 
money received under a garnishee order 
attaching ə debt due to- the estate of a 
deceased | debtor which is being administered 
under s. 122, Bankruptcy Act of 1883. The 
County Court Judge made the order end the 
persons who had attached the debt appealed 
and Cave, J.; in allowing the appeal said:, 
“Section "195, Bavkruptcy “Act, 13%3, has given 
power. to the Court-of Bankruptcy to administer the 
estatéofa debtor who'has died insolvent. Unless 
there is some ‘provision to the contrary the court: in 
acting under this section must ' follow the practice of 
the Chancery Division of the High Court of Justice 
with regard to the” administration of the estates of 
deceased persons. In the High Court an application 
foran order stich as that now appealed against would 
not.be entertained without the consent of the person 
dgaiñst whom the order was asked for.”, ° 


.I donot however think that this casé g0es 
25 far as Mr., Doraiswamy, Ayyar for the 
appellants argues it does. When the facts 
ofthe case are examined it. will be seen that 
what was decided that: the.. .Bankruptcy 
Court had no power to do was to entertain an 
application.for the delivery.up.to the Official 
Receiver-ofmoney which the appellant not 
only claimed a right to possess but had got 
an orderfrom the court showing that he “had 
made. out a prima facie’ case . for such .& 
claim. That.thisis so will be seen from the 
argument of Mr. Herbert Reed, who appeared 
for the appellant in that cage. “His. first 
point was that the section under. which ihe 
County | Court Judge acted was not contained 
in Part.3 of the Act and therefore following 
In re Hewitt (2). the court had no jurisdiction 
to act under that section.. His. second point 
was-that the order affected not only the estate 
of the deceased debtor. but also the property. 
of another ‘person, namely, the appellant, 
and in support of that argument he relied 
_ upon In re’ Gould: (5). : This case, in my 
view, does not say that where a ‘third person 
is in possession oris alleged to bein posses- 
sion of property admittedly belonging to a 


deceased debtor such an. application. as this. 


cannot be made. although it must be conceded 
thatthe notes to O.. L>r.16 of the Rules of 
the Supreme .. Court certainly do - support 

(7)-G887), 20. Q BD, 38;. 36 W R189; 57 us JB 
biy 581 T 115; 4 Morrell 305, a ue 
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Mr. Doraiswami Ayyai's argument. 


‘though the Official Assignee is to have the 


Same powers asa Receiver „appointed undei 
the Civil Procedure Code, s. 58 (1) says: 

“The Official Assignee shall, as, s00n.as may be, 
take ` ‘possession of the deeds, books and documents of 
the insolvent, and all éther: Prie pi his property 
capable of” manual ‘delivery;” 
and sub-s. (2) - provides hak: on TE appli- 
cation the court will enforce-:his acquisition 
of. that property or its retention. ._In.my 
opinion, the words of the section are sufficient 
ly wide to cover an application made to the 
court for delivery up of possession of the do- 
cuments of a deceased debtor, admittedly 
his property, the only question being whether 
or. not the respondent to the application ig 
possessed of them. Section 59 entitles the 
court to-issue a search warrant and under it 
houses belonging to a person-not the insolvent 
may be searched and the. property of the 
insolvent discovered -there seized. I cannot 
accede to the appellants’ contention, that 
where the Official Assignee has a well: found- 
ed. belief that properly of an: insolvent or a 
deceased debtor lies in the house ofa third 
person; obtains a search warrant from:the 
court, searches the house and is: unable. to’ 
discover that property because it is cleverly 
concealed-by the occupier of the house. the 
Official Assignee is -driven to. file a suit 
against him. instead of applying tothe court 
for directions or for such an ordet as was 
made i in this case. . R 

Mr. Narasimha Ayyar for appellant No. 1 
argues that the Official : Assignee’s remedy 
must be by way of .suit because non-com- 
pliance with the order such as: was made 

in this case exposes his -client to the risk 
of being committed for .contempt where if 
a Buit is filed. against : her anda decree 18 
obtained she runs no such risk.. The answer 
to that contention is that under O.- XXE 

r. 31, Civil Procedure Code, such’ a. decree 
could be executed by the detention in a civil 
prison “of his client, the judgment-debtor, 
and or by the attachment of- her: property. 
Holding the view that the Official Assigneé 
was entitled to make. this ‘application under 
s. 58 ofthe Act because’ the appellants are 
persons alleged ‘to be in possession of prop- 
erty admittedly belonging to. the: deceased 
debtor, it.is not necessary for me to consider 
the question asto whether or not- he was 
entitled to-do so - because- the appellants are 
to be regarded as parties to the suit. It was 

argued alternatively by Mr. Gopalratnam 
for the Official Assignee that the appellants 
would-be -proper parties: to an-administration 
suit and therefore thie Receiver would he. eng 
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‘titled to make this. application. Appellant- 


N O.. 1 is the next-of-kin of the deceased. and a 
next: of kin is certainly a proper.party to an 
administration suit. As regards the other 
appellants and indeed as regards. appellant 
No.1, the allegations are that they have 


intermeddled in- the estate ‘and if those al- 
legations are true—it.is not for us to.inquire: 


into them—that.is a matter for the learned. 
trial Judge—then obviously they would be 
proper parties to- the suit; but inmy view 
it is unnecessary to. g0 into this question: | 

‘There remains the fourth point argued by 
the appellants, namely, that there was no 
evidence before the- learned Judge upon 
which he could make his order. With this 
contention Lentirely agree. - Before: such an 
order as this. could be made, the. Official 
Assignee had to make: out a prima facie 
case that the appellants had in their posses- 
sion the property ,be sought to get delivery 
of.. What was: the sworn evidence put for- 
ward bythe Official Assignee in support of 
his claim?. Sworn evidence there was none, 
either oral or by affidavit. -The. whole case 
of the Official Assignee was set out in. his 
report. Most of what is contained therein 
| is derived from. persons who. did not give 
evidence.: On, the side of the appellants 


were the affidavits contradicting the Official: 


Assignee’s allegations. The question which 
arises here is, is the report of the- Official 
Assignee in such a proceeding as this prima 
facie evidence in support of his application? 
Tt was- argued -on . behalf of- the Official 
Assignee that r. 117, Presidency Towns Insol- 
vency Act, makes ‘the Official Assignee’s 
report prima. facie evidence: of the. matter. 
reported upon. . That tule is as follows: 
“Except where , otherwise’ “provided by the Act or 
these rules, evidence ‘ to be given by the Official 
Assignee.may be given by his report to the court 


and need’ not be upon affidavit; and such report shall 
be prima facie evidence of the matter reported upon.” 


The Act does not provide anywhere that 


the evidence on such an.application as this 
to be given by the .Official Assignee is not 
to be ‘by his report nor must be upon, aff- 
davit.-: That" rule is’ sufficiently wide 
even o enable the Offcial Assignee 
who has a money; claim against stranger 
in ‘an insolvency: and aga inst debtors to 
an insolvent’s estate and in many other 
cases to rest his case upon his report only. 
This rule offends against two of the most 
important rules of. evidence,. namely, that 
testimony shall be on oath or by affirmation 
“and that hearsay evidence shall be exclud- 
cd. Under the English Bankruptcy: Act 


The report of the, Official Assignee is only. . 
pecelye ghle in. evidence 4 in: the cases provided -- 
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for in the Act and the rules, snch as cases 
of composition or applications for discharge: 


or where the conduct of the insolvent is'in . 


question, 2. e., failure'to attend for examina- 
tion, file the schedule. or assist the Official - 
Assignee and r. 190 of the Bombay. Rules 
under the Act provides for the cases in 
which the Official Assignee’s report . is re- 
ceivable by itself as evidence. Tf r. 117 
is intended to allow the Official Assignee’s 
report to be prima- facie evidence in such: a 
case as this, then I have no- hesitation 
Wwhatever'in saying that the rule is ulira 
vires. In my opinion, the Official Assignee’s 
report was not evidence at all. The- learned 
trial Judge, therefore, had no evidence: 
beforé him upon. which he could make. the 
order. ‘With all respect to’ the learned 
trial Judge, I. think he should have decided 
the- -question of possession first before making 
the order and after taking evidence.. 
the only inference arising from -his order, . 
is that he had decided: that question: “and 


not left it for decision, as. he. intended. to — 


do on the next occasion. . 

There is one other matter to be dealt 
with and that is the respondent's argument 
that: if, the! appellant’s contention is right; 
namely, that the ‘only sections of the ‘Act 
applicable ` to such ‘an administration are 
the appellants 
have no right-of appeal because s. 8 is -thé 
section giving the right of appeal ‘and that 
is not contained in Part 3. Adopting the view 


of Will’s J.; în In re Hewitt (2), unless there 


are strong reasons to the contrary, - the 
words of s. 109 of our Act must mean that . 
all the other parts of the Act except Part 3. 

shall not-be applicable. But. there ’are-the 
strongest reasons to the contrary<- No right’ 
of appeal is given by any ot the other sec- 
tions of the Act end’ it seems to mé to be 
an’ amazing contention that, whereas in the 
case of an insolvent there is aright of ap- 
peal and the court may review, “rescind or 
vary any order made under its insolvency 
jorisdiction,: where’you have a.deceased ` 
da no such right exists. Amongst other 
things, Part 3 deals with the proof of debts 
and when’ in an insolvency a creditor whose ` 
proof-of ‘debts has been rejected is entitled: 
to -appeal, why: should the creditor whose - 
proof is rejected merely because his debtor 
is dead be deprived of such a right?» I am 
supported in the. view I take about this 
matter by Rutledge; ©. J.; in D. J. Kola- 
pore v. Port Commsssioners, Rangoon (4); 
who says that he would be prepared to hold 
that by necessary’ implication s. 8 (1):of the 
apples to ‘orders of the Insolvency. . 


Indeed 
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Judge arising” in- administration- of the 
estate of deceased debtors. In my view 
that contention fails. l 

In the result the. appeal must be allowed 
and the case remanded to the Insolvency, 
Court where this application will-be reacn* 
edın the light of the opinion expressed by 
this court with regard to the evidence. 
With regard to costs, as a great. deal of 


the .appellant’s argument was directed to’ 


the third point raised and 16 has been de- 
cided in favour of the respondent, I think 
the proper order will be to direct the costs 
of the appeal to abide the re-hearing of the 
Official -Assignee’s application. Sead 
Cornish, J.—I am of the same opinion; 
and forthe same-reasons. ` p ja i 
= NKA: > Appeal allowed: 
i i l -Case remanded. -. 
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PATNA HIGH COURT.: | 
Civil Appeal No. 67 of 1930: g MA 
- September 8, 19324. : 


as - ROWLAND, J. > 
_. - SANATAN SAHU— APPELLANT ` 
M- l versus -- ` : 5 


BHAJA SAHU-—RESPONDENT, ~ 
: Orissa Tenancy Act (II of 1918), $. 286—Chand- 
nadar, if’a -tenant-at-will—Incidents of _.tenancy— 
Whether regulated by local wusage—Assessment ‘of 
“Whether inconsistent with incidents of 


separate rent— 

occupancy- rights. 
©The. Orissa Tenancy `Act does not debar the 
accrual of occupancy rights in a homestead held bya 
raiyat otherwise thanas part of his holding .as 4 
raiyat. S ee yee 
: It -is nowhere expressly laid down thata chand- 
nadar isa ténant-at-will; rather it is said:that: the 
incidents ‘of his tenancy are to be regulated :by local 
custom or usage. The mere fact of their. liability to. 
assessment to separate rent is not ‘inconsistent with 
the incidents ofan occupancy right in view of s. 236 


(1). . ar ae 
„Civil Appeal against appellate decree of the 
Sub-Judge, Cuttack, dated the 27th January, 
1930.. 6: -- i a ee eee 

, Messrs. B. N. Das and’ G. Dhal, for the 
Appellant., ° T im S 
= Mr.-C. M. ‘Acharya, forthe Respondent.: ~ 


_ Judgment.—This appeal arises-.out - of - 


a. suit’ by the plaintiff to recover .34:acres. 
on the allegation. that the defendant 18 :a 
chandnadar and is a tenant-at-will and; 
has. been served with. notice ¿to quit but. 
has: not vacated the. land:-The lower courts) 


have’ held: that the defendant has rights 


of occupancy in the entire. land in-.suit, 
and have dismissed the claims The lands 


in suit are recorded under two khatas; that: 


is khata No. 129 having an area of 28 acres 


and comprising 3 plots;254 houses;:250 bart - 
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and 261 cultivated. land -béaring a gram 
crop. The entry in the-Record of Rightsin 
respect-cf this: holding is raiyati with right 
of occupancy.--The finding in respect of 
this Jand is not challengéd in second appeal: 
The other ‘holding bearing khata No. 194 
comprises an -area’-of -.06 acre in’ plots 
254-699, -a house and 255-700 bart bearing 
miscellaneous crops.: No rent is shown as 
‘payable -for this, but-there isin the remarks 
column an entry “as chandna .by grant 
from the zamindar.”’ The revenue purchaser 
of the mahal can realize suitable rent for 
it.. In the valuation of the assets of the 
village this holding is set down as valued 
at 9 pies. The lower’ Appellate Court held 


_ that’ defendant was a raiyat and held 


right‘of occupancy in these plots on the 
same terms as in the plots of khata 
No, 128.. : ie l 

In second appeal it is argued that once 
the land has been entered as chandna it’ 
ought to- have been held as a. matter of 
course that the defendant was a tenant- 
at-will’ “Chandnadar” is defined in s? 3,Orissa 
Tenancy Act, as a person holding land 
which - has-been recorded'as chandna in 
the course: of a settlement. of land 
revenue -and for which a rent- has been. 
fixed for the term of that settlement. The 
notes to the section in Das Gupta’s Edition 
explain: that shopkeepers, artisans and 
labouring classes who. having no arable 
lands - in -the village pay rent’for their 
homestead lands only are called -chandna~ 
dars and ‘the tenure chandna. ..Pahi raiyats 
also who having their home in one village. 
hold -house or homestead: im another are» 
sometimes’ known ab éhafdnadar of ‘the’ 
latter village.:- The- word “chandna”. it is: 
further stated has come to’ be used .for 
all homestead land paying rent separately: 
from -the arable- -lands. -Chandnadars are 
not. agricultural tenants -but their assets: 
are-included in the amounts which’ pro- 
prietors have to collect and on which their 
revenue is assessed:- The definition 
of tenant in s. 4 of the Act mentions 
chandnadars- ‘as ‘one of the- classes of 
tenants and the note of this section is that 


-chandnadars are classed as tenants through- 


out the Orissa Tenancy Act. They have 
been: placed-‘on the same footing as 
agricultural tenants, Section 236 is the 
special-section of the Act -dealing with 
rights in homestead: Clause 1 enacts that: 


‘when a raiyat holds his homestead otherwise than’ 


as part of his holding. as a raiyat the incidents of 
his. tenancy of the homestead shall be regulated 
by local Gustom or usage, and subject to local’ 
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éustom or usage, by the provisions ‘of this Act 
applicable to land held by a raiyat” 54 

It follows from this that there is no bar 
in the Tenancy Act to the. accrual of 
occupancy rights in a homestead held by a 
raiyat otherwise then as part ‘of his. hold- 
ing as a raiyat. . Both, the courts bélow 
have found that the defendant is.a genuine 
agricultural tenant and not- merely: an 
artisan having only a residence.- Sub-s. 
2, s. 236 declares that:, >o =. -. |. 
“saye as otherwise expressly ‘provided in this. Act, 
the incidents of the tenancy ofa chandnadar -shall 
be regulated by local custom or usage and his rent 
shall be liable to ‘re-assessment on each revision -of 
a land revenue ” a : 

Itis nowhere expressly laid down. that 
a chandnadar is. a: tenant-at-will, rather 
it is said that the incidents of his tenancy 
are to-:be regulated «by local custom or 
usage. The courts below have not referred 
to any evidence of’ local custom- or usage 
under which the defendant as-.a* chandna- 
dar must be held to besa _ .tenant-at-will. 
In-second appeal I have been referred to 
a passage at page 31], para. 469, Maddox’s 
Settlement : Report, - Vol. .1, stating that 
¢ertain rent-free grants by zamindars were 
commonly found, oneof whichis “zamindar 
dia niskar.” It. is said that such grants 
by the ‚custom of the country were generally 
tenable more or less at the, pleasure of 
the donor: It is not stated that such grants 
are invariably. tenable- absolutely. at the 
pleasure of the-donor; and I eannot accept 
this -passage as. authority for- such. a pro- 
position. The. courts below have concurred, 
in finding that the defendant had a right 
ef occupancy ‘in these plots. . The fact that 


they were liable to. be assessed to separate. 


rent: isnot inconsistent’ with the incidents 
of a right:of occupancy ini view of s. 236 
(1). There is-no error of law in the find- 
ing: of the lower Courts and , the- appeal 
is dismissed with costs. - P ae 
- N-A. Appeal dismissed. . 
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-? * PATNAHIGH COURT. 
pa Civil Appeal No. 71 of 1930. : - 
September 8, 1932. - | 
fin - ROWLAND, J. - > 
- > PANIKA AND oTHERS—APPELLANTS 
aoe a versus TG 
= LOCHAN NAIK— RESPONDENTS. | : 
` C, P. Land Revenue Act (XVIII of 1881), 5. 89—Re- 
cord-of-Rights—Entry in--Value of, as. evidence—- 
Presumption of correctness—Rebuttal of presumption’ 
—Partition—Suit for—Joint properties in defend-: 


ant's possession—Plaintiff not asking for partition—- 


Plaintiff, if to be ‘non-suited, ` 
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‘Under s.- 82, O, P. Land: Revenue Act, when the 
Record of Rights is duly made and attested,.all en- 
tries therein shall be presumed to kbe correct until 
the contrary. is shown. An‘entry in the Record of 
Rigbts does not create or extinguish title -but is 


only a piece of evidence which is capable of being ` 


rebutted. The fact that aco-tentant bad not-been in 
active enjoyment of the property would not neces- 
sarily be inconsistent with his- ‘having ‘held -- con 
structive possession as a co-sharer, for such construc- 
tive possession continues until therè'is a- definite 


‘ouster, 


_ Failure to ask for- partition of certain properties in 
defendant's possession, title to which is joint, will 


not by itself non-suit the plaintif; ~-~- 1 


„Civil Appeal against the appellate decree 
of the Officiating Sub-Judge, ‘Sambalpur, 
dated of the 20th November, 1929. ~—_ 
Mr. M. Subba Rao, forthe Appellant. ` -~ 
Judgment.—This is an appeal-by.de- 
fendants Nos. 2 and 4 in a suit for par- 
tition. The plaintiff was a brother of 
defendant No. 1, whose sons are the ap- 
pellants. The suit was for partition of a 
piece cf immoyable property namely a plot 
of land said to haye been acquired jointly 
by plaintiff and defendant No.1. In the 
Record of Rights Mr. Dewar's settlement it 
was shown in the name of defendant No. 1 
and the same form of entry was’ made in 
Mr. Nethersole’s settlement. In the recent 
revision of the records in Mr.-Hamid’s 
settlement of 1925 the plot is entered jointly 
in the name of ‘plaintiff and deféndant 
No. 1. The plaintiff alleges that they were: 
separated in mess six or seven years ago 
but the disputed land was joint and rents: 
were jointly paid’ forit. So he claims by’ 
partition ta be put in possession: of’ ‘half 
of it. The .defence isthat the plaintiff and. 
defendant No. 1 were persons Having no 
properties, that they separated and worked’ 
as labourers before. the ‘acquisition of the. 
property in suit, that defendant No. 1: 
worked’ as an agricultural ‘labourer under 
his maternal uncle Luchman and acquired: 
the property in his own name and. for 
himself. The Munsif: dismissed. the suit. 


The Subordinate Judge gave the. 
plaintiff’ a decree; holding. that in 
view of the entry: in the settlement 


record of 1925 it ought to be presumed that: 
the parties were jointly interested in ‘this. 
property. - In second .appeal it: is contended: 
first that the settlement: entry. does not’ 
create. or extinguish title, but is.merely a 
piece of evidence capable of being rebutted. 
Secondly it issaid that no suit hes or can. 
be maintained by the plaintiff because he 
has not brought into the hotchpot all the’ 
joint properties, a 4 = 

. As regards the first point no: doubt it is; 


. . p 
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true that anentry»in the Record:of Rights 
does not createor, extinguish title;-it is a 
piece of evidénce andit is capableof being 
rebutted. “The Central Provinces Land 
Revenve Act, 188], isin force in. the area 
and. under -s. - 82 of that Act, when the 
Record of Rights is duly made and _ attested 
all entries therein shall be presumed to be 
Correct until the contrary is shown. I 
cannot accept the argument that because 
anentry in the Record of Rights does not 
create title, therefore, it does not, raise 
a presumption in favour of the title sup- 
ported byit. The Subordinate Judge was 
entitled to act on the Record of Rights and 
‘come toa finding thatthe property was a 
joint property. . The fact that the plaintiff 
had riot been in active enjoyment of the 
property would not necessarily be inconsis- 
tent with his having held constructive pos- 
session as a co-sharer for such constructive 
possession continues until there is a definite 
ouster. As regards the second point, this 
does not arise on the pleading of the defen- 
dants not on? anything inthe plaint. The 
plaintiff did not in his plaint allege that 
there were other joint properties nor did the 
defendants allege any such thing in the 
written statement. The plaintiff in his 
| cross-examination _ appears to have said 
that there are movable properties in the 
possession of the defendants and that title 
tothoSe properties is also joint. He has 
not; bowever, asked for partition of.those 
properties. I do not think this should be a 
bar in the wayof his suit. The reported 


cases are mostly cases where a plaintiff. 


-has been nonsuited because he has kept 
back from partition properties in his own 
enjoyment, thereby attempting to defraud 
his co-sharers. - Such conduct it has been 
héld may, defeat his suit altogether. 
That principle does not govern the present 
case. Intheresult the appeal fails and is 


Eee 


dismissed. The respondent not having 
appeared thére would be no order _ for 
costs. te 

N-A. 7 Appeal dismissed. 


BOMBAY HIGH.COURT. | 
Criminal Appédl No. 470 of 1932. 
November 30, 1982.7 — 7 

'- “MURPHYAND BROOMFIELD; JJ. : 
EMPEROR - ProSsECUTOR Paes 

versus SA 5 

‘AHMED HASHAM — AGOUSED.. ... ~ 
Penal Code (Act XLV of-1860), ss. 109,” 114; 158— 


= 


Abetment—Essentials of-offence under s, 1l4—Offence | 


“under s..158—Ingredients. of> ‘Gives . 
meaning of, | ue uae 


148-385 & 36 


provocation’, 
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- Section-114,: Penal -Oode, applies” “where criminal 
first abets an offence fo be committed. by another 
person,tand is subséquéntly preseht at its commission. 
-Active abetment at the time of committing the offence 
is covered by s. 109, and s.. 114 is -intended for an 
abetment previousto the actual -commission of the 
“erime, any time, that is,, before the. first steps. have 
been taken to commit it,” The section does not apply 
to-a case where the abetment alleged’ consists solely 
_of things done atthetime of-the-commission-.-of the 
offence. Abhi Misser v. Lachmt „Narain (2), Ram 
Ranjan Roy v. Emperor (3), Barendra Kumar Ghosh 
v; Emperor (4), referred to. |[p.2738; col 2] | ~ 
- - Section 153, Penal Code, applies to such provocative 
words or acts as do not. constitute instigation or 
abetment, and involves some act of origination of a 
Tiot, by doing an illegal act infuriating to the feelings 
‘of those who ultimatély come to riot “[p. 274, col. }.] 
Criminal Appeal against the conviction 
and sentence passed by ‘the Presidency Ma- 
gistrate, ‘Second Court, Bombay. © © > , 
- Mi. G. N. Thakor (with~ him” Mr.”B. G. 
Thakor), for the Accused." ° °° 
Mr. :P. B. Shingne, Government Pleader, 
for the Crown. ` 2 - 
Murphy, J.- The appellant has been 
convicted, firstly, under s.‘153, and “Second- 
ly, under ss. 427 and 114 of’ the’ Indian 
-Penal Code, and has been’ ‘sentencéd’ to 
three months’ rigorous imprisonment and’ to 
pay a fine of Rs. 1,000 for the first’ offence, 
and to one day’s simple imprisonmeént and 
to pay a fineof Rs. 1,000 or in default’ three 
months’ -further-rigorots imprisonment ‘for 
the second offence. - ha n 
The facts the prosecution set out to “prove 
are, firstly, that he provoked a. ridt; and 
secondly, thathe abetted the commission: of 
mischief by a riotous crowd, by inciting“ ‘it 
to commit this offence. ‘lt is obvious ‘that 
s: 114 is a mistake; and that it should be 
s.-109. - Section Ji4 applies where`a cri- 
minalfirst abets an offence to be” committed 
by: another person, and “is subséquently 
present at -its commission." Active” abét- 
ment-at the time of- committing the offence 
is covered bys 109, ands. 114 is’ clearly 
intended for an *abetment’ previous to “thé 
actual commission of the crime, any time, 
that is, before the first- steps have been 
taken to commit it. It is also doubtful in 
this case, we think, if ss. 153 applies, 
Section-153-is-as follows:— ~ ~ 


-w 


mang 


- - Ib was ou ght-td prove that the 


ev 


“with events which took 


‘a threatening manner, 
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appellant 
urged the erowd, which on arrival he found 
already in a riotous temper, to wreck 
certain Moghul restaurants, that is, he 
instigated it to riot, and it seems clearly a 
case to which s. 153, which implies instiga- 
tion in the sense of causing a riot by an 
illegal act which originates the feelings of 
anger of a sofar peaceful assembly, does not 
prima facie apply. Though the distinction 
may sometimes behard to draw the offence 
under s. 153 involves some act of origination 


‘of a riot, by doing an illegal act infuriating 


tothe feelingsofthose who ultimately come 
toriot, at least some such idea is connoted 
by the expression “gives ` provocation” 


. rather than the converse one of abetment. 
The offence, if any here, was, we think, one 


under ss. 147 and 109, and not the one found 
by the learned Presidency Magistrate. 
‘Turning to the facts, we are concerned 
place on October 31, 
1931, at about 10—30 P. m., and again 
at 12—30 A.M. the same night at Bhendy 
Bazaar, where the Sandhurst Road 
and theold J.J. Hospital Road 
According to the evidence, there are several 
restaurants here owned by persons called 
“Moghuls,” that is Persian Muhammadans. 
We are directly concerned with two of 
these, one called the Subhanulla Restau- 
rant, and the s:cond the Wazir Restaurant. 
Though separately run, they are of the 
Same ownership. The accused lives in the 
building, the ground floor of which is 
occupied by the Wazir Restaurant. 
‘Trouble started that evening at about 
10-30 r.m. owing to the spilling of some 


tea, which had been ‘ordered by a motor- 
- driver, who was seated in his Car, outside 
the restaurant to be served to him and his 


friends ın the car, from the Subhanulla 
Restaurant. The outside waiter clumsily 
spilt some of it over the -driver, Munshi- 
khan, who being incensed struck the waiter. 
The owner of therestaurant came out, and, 
what 1s called, remonstrated with Munshi- 
khan. Munshikkan got down from his carin 
and the res- 
taurant owner retreated, but another man 
who appears to be a hanger-on of the 
restaurant owner, one Bakar, took up 
the quarrel, and fought with Munshi- 
khan, who seems to have been injured, 
though not very seriously, and he was 
ultimately taken to the J.J. Hospital. On 
this, an on-looker, called ‘Cutlerywala’. in 
the papers, brought a constable from the 
Maharbawdi Police Station, -and explana- 


` sfions ensued and a crowd collected, At this 
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point, it is said, the accused came down from 
the second floor of the building to his waiting 
car, intervened and then incited the crowd - 
by the words “Lagao Saleko, I shall spend 
rupee one to Rs. 10,000 if necessary.” The 
crowd dragged Bakar out of the restau- 
rant and manhandled him, and the accused 
is said to have thrown a cup, which was 
outside the restaurant on a table, at the 
electric chandelier. The crowd became 
threatening, and the Dongri Police were 
rung up, and after some time Sub-Inspector 
Hakim came there, but when he arrived 
everything had admittedly quieted down, 
though the restaurant had been damaged 
to some extent. Munshikhan had been sent 
to the hospital, and the Sub-Inspector 
visited him at that place and found 
that he was not much injured. The evi- 
dence is that many hostile persons remained 
standing about outside the restaurants. 

About 12-30 r. m. the accused is said to 

have re-appeaved with his car, and trouble 
“started again. The crowd stoned a third 
restaurant, known as the New Subhanulla 
Restaurant, and, ıt is said, thatthe accused 
again incited the crowd insimilar terms to 
attack the Wazir Restaurant. It wasclosed 
by the keeper, who retreated, but was also 
damaged by the crowd, mostly owlng to the 
‘throwing of stones, before ıt was closed. 
The Police presently arrived and dispersed 
the mob, and the trouble ended. It appears 
that on thesame night several other Moghul 
restaurants were similarly attacked in the 
city. The owner of the Subhanaulla Res- 
taurant, Mahomed Hussein Haji's complaint 
was recorded at about 8- a. m. the next 
morning. There is some confusion in 16, 
for the First Information Report mentions 
another -accused Abdul Rahiman, though 
the statement made by the complainant 
mentions the accused as Ahmed Shah. It 
appears that the former person has also been 
tried and convicted for rioting. The accus- 
ed could not be found, and the record con- 
tains a series of telegrams, which passed . 
between him and his relations, between 
Bombay and Calicut. 

The accused’s case isthat hehad gone to 
Calicut on business, and had not absconded 
as alleged by the prosecution. 

As tound by the learned Presidency 
Magistrate the convictions depend on wit- 
nesses, Exs, I,2, 7 and 8 corroborated by the 
evidence of Ex. 10. Witnesses Nos. 1 and 
2 are complainants, the owners, or managers 
of the two restaurants. Witness No. 7 is 
.the cashier at the second restaurant. Wita’ 
nessiNo. 8 is Bakar, already mentioned, the 
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hanger-on at the Subhanulla restaurant, 
and witness No. .10 is Mahomed Abbas, a 
taxi driver, who mentions the looting of a 
lorry by the crowd, not referred to by the 
other witnesses. His evidence, in general, 
does not specifically involve the 
present appellant. (After considering the 
evidence, His Lordship continued.) We 
think. that apart. from the legally 
wrong convictions, which we have the 
power tosetright in appeal, it would be 
dangerous to allow the convictions to re- 
main, based as they are, on such slender 
foundations. 

We, therefore, reverse the conviclions re- 
corded against and the sentences passed on 
the appellant, and direct that he be acquit- 
ted and discharged. 

Broomfield, J.—I agree both on the 
merits and on the points of law, but desire 
to add certain remarks as to the latter. 

First, as to the application of s. 153 of 
the Indian Penal Code, the accused in this 
case was really charged with instigation, or 
abetment of rioting, and not provocation in 
the ordinary sense of that word. Technui- 
cally, perhaps, the case might be brought 
within the scope of s. 153. In Queen-Em- 
press v. Kahanji (1) the language used both 
by Mr. Justice Jardine and by Mr. Justice 
Ranade seems to show that these learned 


Judges regarded instigation as equivalent | 


to provocation, as the latter word 1s used in 
thissection. But the point does not seem to 
have been argued in this case. Provocation 
which results in rioting may or may not 
amount to instigation or abetment of that 
offence. If it does, it is obviously more ap- 
propriate to charge abetment, which is the 
more serious offence. 
offence under s. 153 is punishable with a 
maximum of six months’ imprisonment indi- 
cates that the section was intended toapply 
to such provocative words, or acts, as do not 
- amount directly to instigation or abetment. 
One of the defence witnesses in the case, 
Haji Abdulla Haji Jassim in the course of 
his evidence deposed, as follows :— 

“A rumour then spread that an injured man had 
been removed to hospital and died there. This 
infuriated the mob. Some of them were heard to 
shout thatthe Moghuls had insulted the Muslim 
faith. By this I understood that the Moghuls who 
are Shias had insulted the Sunnis." 

That affords an instance of conduct 
which might be provocation within the 
meaning ofs. 153, although ıt would not 
amount to abetment of rioting. But this 
conduct was attributed to the mob in gene- 


(1) 18B 758, 
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ral and there is no suggestion that the ac- 
cused himself used language of this 
kind: a 

Then, as regards s. 114 of the Code, the 
language of the section indicates that there 
must be evidence of abetment, that is insti- 
gation, conspiracy or aid, independent of 
and prior to anything done by the accused 
when present atthe scene of thecrime. The 
section cannot apply where the abemtent 
alleged consists solely of things done at the 
time of the commission of the offence. There 
is the highest authority, including a ruling 
ofthe Privy Council, for holding that this 
is what the Legislature intended. I may 
refer to Abhi Misser v. Lachmi Narain (2) 
Ram Ranjan Roy v. Emperor (3), and-the 
Privy Council case of Barendra Kumar 
Ghosh v. Emperor (4). : 

The matteris, I think, of some importance 
as this section has persistently been mis~ 
applied by the Magistrates, and in the last 
Criminal Session, over which I presided, a 
great many of the charges had to be amend- 
ed by substituting s. 109 for s. 114. 

I agree with my learned brother that this 
appeal must be allowed, and the convic- 
tions age aside. 

Per Curiam.—The fines, if paid, t 
refunded. - ee DA 
NA, Conviction and sentence set aside. 

(2) 27 © 566. l 

(3) 27 Ind Cas. 551; 42 O 422 at p. 426. ` i 

(4) 85 Ind. Cas. 47; 52I A 40; 52 O 197 atp. 212: 
27 Rom LR 148; 290 W N 181; A LR 1925P.0.1:; 
(19:5) M W N4236; L R6 A P. O. 1;26 PL R-50; 6 
P LT 169, 23 A L J 314; 41 O LJ 240,48 M_L J 543; 
LO WN 935,3 Pat L R LOr; 26 Or LJ 431 (P.0.), 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
First Civil Appeal from Order No. 
164 of 1931. 
January 5, 1933.. 
MUKERJI, Act. ©. J., KING AND 


NIAMATULLAH, JJ. ae 
Tiru MOOL CHAND-MOTI LAL, 
—APPELLANTS l 
versus 


RAM KISHAN AND OTHERS —RESPONDENTS. 

Suits Valuation Act (VII of 1887), 8. - 11—Cwil 
Procedure Code (Act V of 1905), s. 99,0. XXI, r 
68—Suit under O. XXI, r- 63 —Correct valuation — 
Amount of decree or value of property—Attachment— 
Impleading of judgment-debtor as party, effect of— 
Suit under-valued and tried by wnferior court— 
Validity of decree—Prejudicially affected’, meaning 
of —Estoppel against setting up correct valuation. 

Wherea claim preferred to a property which 
has been attached in execution of a decree is re- 
jected and the claimants institute a suit to obtain. a 
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declaration thatthe property the attachment of 
which had been objected to was iheir own property 
and could not be attached and sold in executicn of 
the decree obtained against the judgment dcLto: 
it is the amount of the decree that determines the 
value ofthe suit, where the property involved is’ of 
larger value tban the amount due under the decree. 
The fact that the judgment-debtor bas been mede a 


proforma party tothe suit dces not make my 
difference. Khetra v. Mumtaz Begam (1), Phul 
Kumari v. Ghanshyam Misra (3) and Anandi 


Kunwar v. Ram Niranjan Das (A), followed, Dwarka 


T 4 Kameshar Prasad (5), not followeåd.[p. 276, cols, 


.The mere fact that a court of inferior jurisdiction 
has taken cognizance of the suit on account of under- 
valuation is not itself a ground for saying that the 
disposal of the suitcn the merita has been prejudi- 
cially affected within the meaning ofs,ll of the 
Suits Valuation Act and is, therefore, no ground by 
itself for setting aside a decree. Kishen 
Lal v. Rup Chand (6), Dalip Singh v, 
Kundan Singh (T), Khudaijatul v. Amina Khaiun 
(8), Musa Imran v. Bhagwan Das (9), Kelu Achan 
v. Cheriya Parvathi (10) and Hamir Kuar v. Court 
of Wards, Amritsar (11), followed, Cheloo v. Kali 


“Das (12), Mahant Rukmin Das v. Deva Singh (13) and 


Sheoraj Singh v. Phulbasa Kuar (14), not followed. 
[p 278, col. 1] 

Where the plaintiff has valued such a suit accord- 
ing to the amount of the decree, he is not estopped 
from pleading on appeal that the true valuation wag 
the market value of the property as therecan be no 
estoppel on amere question of law. [p. 278, col. 


2;.p 279, col 1.) 

Firat Civil Appeal from an order of the 
Subordinate Judge of Etawah, dated the 
llth of August, 1931. 

Messrs. Shiva Prasad Sinha, and Nanak 
Chand, for the Appellant. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Respondents. 

Judgment.—This appeal has been refer- 
red to a Full Bench because it raises several 
difficult points of law. 

The facts of the case briefly are these. 
The appellants before us obtained a simple 
money decree againstone Lalman. In exe- 
cution of the decree the appellants caused 
the attachment of certain immovable prop- 
erlies. The respondents Nos. 1 and 2 
preferred an objection to the attachment on 
the ground that one-halfof one of the prop- 
erties and a wholeshop belonged tothem- 
selves and, not being the property of the 
judgment-debtor, had been improperly 
attached. Their objection failed in the 
execution department and thereupon they 
instituted the suit out of which this appeal 
has arisen, to obtain a declaration that the 
property the attachment of which had been 
objected to was their own property and 
could not be attached and sod in execution 


of the decree obtained against Lalman. | 


To this suit, not only were the decrée- 
holders made party but also Lalman was 


= = 


impleaded, 
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Lalman did not enter appearance. The 
desree-holders defended the suit. The suit 
was heard onthe merits by the learned 
Munsif, it heving been valued at Rs. 1,542 
which wes the amount then due on the decree 
inexectuion against Lalman. The plaint- 
ifs who lost their suit went tothe Court of 
the District Judge and there they urged that’ 
the property involved in the suit was really 
worth Rs. 20,000 and the Munsif had no 
jurisdiction to hear the suit. The learned 
Subordinate Judge who heard the appeal 
was of opinion that the fact that a suit of 
large valuation had been heard by a Munsif 
was In itself a ground for holding that the 
plaintiffshad been prejudiced by the trial. 
The-learned Subordinate Judge accordingly 
reversed the decree of the first court and 
directed that the plaint be returned to the 
plaintiffs for presentation to the proper court: 

Against this order of this first appeal from 
order has been filed. 

The questions that were raised during the 
hearing of the appeal before a Division 
Bench may beframed as follows: (1) What, 
in the circumstances of the case, would be 
the true valuation of the suit? (2) Ifthe 
valuation be larger than the pecuniary 
jurisdiction of the Munsif, whether s. 11 of 
ihe Suits Valuation Act (Act VII of 1887) 
preciuded the lower Appellate Cout from 
intrfering with the decree except on the 
ground of the disposal of the suit on the 
merits being prejudicially affected? and (3) 
Whether the plaintifis were estopped from 
pleading that the true valuation ofthe suit 
wes more than the value put by them ‘in 
the’ plaint ? 2 = 
~ We take the several points raised one 
after another. l . we 

On the first point, namely the true valu- 
ation, the cases decided in this court have 
almost uniformly taken the view that itis 
the amount ofthe decree that determines 
the valueof the suit, where the property 
involved is of larger value than the amount 
due under the decree. These cases further 
lay down that where the decretal amount 
is large, but the market value ofthe properly 
involved is smaller, itis the market value 
of the property that determines the value 
of thesuit. One ofthese cases is Kheira 
v. Mumtaz Begam (1), which followed the 
opinion expressed by their Lordships of the 
Privy Council in Radka Kunwar v. Reoti 
Singh (2), and another Privy Council case 

(4) 31 Ind. Cas! $79; 18 A 72,13 ALJ1104. 

T (2) -35 Ind Cas, 939; 38 A 488;14 AL J 1002; 20 
O WN 1279; 20 MLT 21]; 19:6) 2 M W N 200; 
31 M LJ .571;18 Bom, L kh €50; 24 C LJ 308;5 L 


” W 496 (P C). 
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in Phul Kumari v. Ghanshyam Misra (3). 
A still later case is Anandi Kunwar v. Ram 
Niranjan Das (4). These cases lay down 
the propositions of law in the manner stated 
above. = 4 

There is an earlier case in Dwarka Das 
v. Kameshar Prasad (5) where it was men- 
tioned that in a similar suit, if the judg- 
ment-debtor be made a party, the value of 
the property claimed would determine the 
value of the suit. This view however has 
not been maintained inthe two later cases 
quoted above, on the ground that in most 
of the cases, the judgment-debtor would be 
a party pro forma and not as a person dis- 
puting the claim ofthe plaintiffs. At page 
74* of the report in Khetra v. Mumtaz Begam 
(1), their Lordships say: 

“No doubt she (the plaintif) made her husband a 
party to the suit, but she asked for no relief against 
him aud did not allege any-cause of action which 
would entitle her to sus him. Apparently her hus- 


band was ouly made a formal defendant to the 
guit." 


A further reason is given at the same 
page as follows : 

“The whole of the property is notin dispute, and 
under the attachment andthe sale which might take 
place in pursuance of it, the whole property cannot 
be sold, but only so much ofitas will be sufficient 
for the realization of the amount of the decree, 
Therefore, the value of the subject-matter of the suit 
isthe amount of the decree ani not the amount of 
the actual value of the property or the value for 
which the plaintif alleges that she purchased 
it 9 


We entirely agree with the view taken in 
the cases cited above and are of opinion that 
the valuation would depend on the circum- 
stances stated above and not on the actual 
value of the property where the decretal 
amount to be realised is less than the mar- 
ket value of the property claimed. In this 
view, the proper valuation is Rs. 1,342 as 
stated in the plaint.” 

On the second question again, the deci- 
sions in thiscourt have been uniform. The 
earliest case that was placed before us on 
this point isin Kishen Lal v. Rup Chand 
(5). The other cases are Dalip 
Singh v. Kundan Singh (7), Khudaijatul v, 
Amina Khatun (8), and Musa Imran v. 
BhagwanDas 100 Ind. Cas. 546 (9). 

The view taken in this court has been 

(3) 35 0202; 351A 24:7 OLJ 3: 2 OWN 
169; 10 Bom L Rl: i4 Bur LT l; 5A L J10;17 
M Ld 618; 2M LT 505(P 0). . 

(4) 45 Ind. Oas. 491;40 A 505; 1G ALJ 374. — 

(5)17A 69: A W N1835, 3, 

(6) A W N 1889, 169. 

(7)22 Ind Cas, 614; 36 A 58; 12-A LJ 21, 


(3) 80 Ind Cas. 4i3; 22 A LJ122; 46 A 250: AIR 


1924 àll 38: L R 5A 142 Civ. 
(9) 100 Ind. Cas. 546; A I R 1927 All. 359. | 
*Page of 38 A.—| Ed]. 
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followed by the Madras High Court in Kely 


Achan v. Cheriya Parvathi (10): | 

In Lahore the opinion seems to be in con- 
flict. WhileMr. Justice Abdul Qadir has 
taken the same view as this court in 
Hamir Kaur v. Court of Wards, Amritsar, 
138 Ind. Cas. 62(11). Mr. Justice Broad- 
way has taken acontrary view in Cheloo 
v. Kal Das, 44 Ind. Cas. 816 (19). 
The Patna view is contrary to the view 
taken by vs: (Vide Mahant Rukmin.Das.v. 
Deva Singh (13), and Oudh has followed the 
Patna view in Sheoraj Singh v. Phulbasa 
Kuar (14). 

In view of the opinion expressed by other 
High Courts, we have reconsidered the 
question on the merits and have arrived at 
the conclusion that the view taken in this 
court is the correct view. 

Section 11 of the Suits Valuation Act 
starts by quoting s. 578 of the Codeof Civil 
Procedure of 1882 which has now been 
replaced by s. 99 of the Code of Civil Pro- 
cedure of 1908. These sections lay down : 

“That no decree shall be reversed or substantially, 
varied in appeal on account of any defect or 


irregularity......... not affecting the merits of the cass 
or the jurisdiction of the court." 


' Às jurisdiction ofthe court is specifically 
exempted from the operation of the rule 
contained in these two sections, s, 11 lays 
down that, notwithstanding the provision: 
contained inthese sections, the over-valua~ 
tion or under-valuation of a suit or appeal 
shall not affect a decree ofthe court of first 
instance or of alower Appellate Court, un- 
less certain conditions stated in the section 
are fulfilled. The important point is that 
the decree passed shall not be interfered. 
with unless the over-valuation or under- 
valuation 


“has prejudicially affected the disposal of the suit 
or appeal on its merits.” 


The question is whether the mere fact 
that a court of inferior jurisdiction has 
taken cognizance of the suit on account of 
under-valuation is in itself a ground for 
saying that the disposal of the suit on the 
merits has been prejudicially affected. We 
are of opinion that any such argument 
would not be good in view of the fact that. 
s. Il aims directly atnullifying any such 
argument. The Legislature thought it fit 


(10) 73 Ind. Cas, 87:46 M 631; I8 L W 1:45 M 
L J 135; (1923) M W N 189; A I R1924 Mad 6; 33 M 
LT5 


(11) 133 Ind Oas 62; Ind. Rul. (1332) Lah 3)1; 33 
P L R-831; A I R 1932 Lah 538. 
(12) 41 Ind Cas. 816. 

(13) 96 Ind Oas. 242; 5 Pat 505;7 PLT 107; AI 
R 1926 Pat, 351. ; ` 
(14) 85 Ind. Oas. 445; A I R 1925 Oadh 561; 10 O 
& A L R1314; 1 O W N 900; 28 O 0 203. j 
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to create two grades of courts of original 
jurisdiction and two grades of courts of 
appellate jurisdiction. The jurisdiction 
of these courts depends on the valuation of 
the suit or appeal. Disputes as 
to the proper court to choase for the 
suit or the appeal are likely to arise 
and the Legislature which created these 
various courts thought that it was proper 
for it to settle the disputes in certain cases. It 
accordingly enacted, as we read s. 11, that 
the mere fact that there has been an under- 
valuation or over-valuation and therefore 
the case has been heard by a court which 
should not ordinarly have heard it shall not 
be allowed to affect the decree if there has 
been no prejudice in the prover trial of the 
case.. If we put the object for which s. 11 
‘was enacted before us, wecome at once to 
the conclusion that the fact a court of in- 
ferior jurisdiction has heard a suit of 
larger value, should not be allowed to 
be an exception to the rule enacted in 
s. ll. 

“The over-valuation and under-valuation 
have been put in the same category and in 
the same sentence. The prejudice con- 
templated must be or may be of the same 
nature. If it is aruged that the hearing of 
a suit by a court of inferior jurisdiction 
liself operates as a prejudice, then it cannot 
be said that the hearing of a suit of smaller 
value by a court of higher jurisdiction can, 
in itself, operate as a prejudice on the 
merits. 

` Some difficulty has been experienced in 
finding an illustration whether an under- 
valuation ofa suit or appeal is likely to 
prejudice the disposal of a case and diff- 
culty has also been experienced in finding 
an illustration where the over-valuation of 
a suit or appeal may affect prejudicially 
the disposal of a case on the merits. We 
have been able to hit upon two instances, one 
ofeach case and they are these. In the 
case of over-valuation,if a property which 
should have been valued at say 
Rs. 2,000 is valued at Rs. 11,000 and the 
suit is brought before a subordinate Judge 
afirst appeal would lie to the High Court 
against the decision. The maintenance of an 
appeal in the High Court is-a matter of 
cost. The record has tobe translated and 
printed and it is possible that a party with 
small resources may not be able to prosecute 
properly an appealin the High Court. In 
the case of an appeal tothe Privy Council 
from the decision of a High Court, a party 
may point out that from poverty he could 
not print the proper documents for 


MOOL OHAND-MOTI LAL V. RAM KISHEN. 


143 10 


the benefit of the High Court and therefore 
the disposal has suffered prejudicially on the 
merits. 

In the case of under-valuation this il- 
lustration may do. Suppose the market value 
ofa piece of jewellery is really Rs. 1,500. 
A party claims it and valuing it at Rs. 500, 
brings the suit in the Court of Small Causes. 
If the right valuation had been given,- the 
suit would have been cognizable by a 
Munsif and the party who lost would be 
entitled to file an appeal. When the suit is 
decided, it would be open to the High Court 
in revision to find out whether the disposal 
of the suit on the merits has been prejudicial- 
ly effected. A party may show that his evi- 
dence was taken piecemeal, that the whole 
of the evidence was not recorded in extenso 
and the result was that the Judge not re- 
membering fully what the witneeses had 
stated at an earlier stage, arrived at 
a conclusion which was not the right 
one. 

It is really immaterial whether we are 
able or not to give proper illustrations of 
the disposal of a suit or appeal being 
prejudicially affected by under-valuation or 
over-valuation. Suffice it to say that the 
language of thelaw is clear and the neces- 
sary consequence of that language has to 
be followed if there be no ambiguity. The 
law lays down that the mere facl that a suit 
hes beeen over-valued or wunder-valued, 
shell not be allowed to affect the decree 
unless ihe disposal of the suit on the merits 
has been prejudicially affected owing to the 
over-valuation or under-valuation. The 
learned Subordinate Judge who had heard 
the appeal has not come to the conclusion 
that owing to under-valuation the dispcsal 
of the suit has been prejudicially affected cn 
the merits. Inthe circumstances, we are 
of opinion that it was not open to him to 
interfere with the decree of the court of fi:st 
instance. 

The third point is one of estoppel. In 
this case no question of estoppel can arise. 
The valueof the property was known to 
the parties. The plaintiffs did not say in 
the plaint thatthe property claimed was 
worth Rs. 1,342. They distinctly stated that 
they valued their suit according to the 
amount due tothe decree-holders from Lal- 
man Itwas a pure question of law whe- 
ther the valuation of the suit should be ihe 
market value of the property or the amount 
cue from Lalman. There can be no estoppel 
ona questionof law. We accordingly hold 
that the plaintifis were not estopped from 
pleading before the Subordinate Judge 
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that the true valuation of the suit was the 
market value of the property in dispute. 
We have however held that the plaintiffs 
properly valued their suit. 

The result is that the appeal succeeds. 
We set aside the order returning the plaint 
for presentation to the proper court and 
direct the learned Subordinate Judge to hear 
the appeal on the merits. The appellants 
will have their costs of both the hearings in 
this court, at all events. The order staying 
the hearing of the suit now pending before 
the Subordinate Judge is discharged. The 
suit will disappear from the file of the 
learned Subordinate Judge and the plaint 
will be placed at its proper place in 
the record of the Original Suit No. 55 of 1931 
instituted in the the court of the Munsif at 
Phaphund. 

A. Appeal accepted. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 1109 of 1932. 
March 3, 1933. 


GUHA, J. 
KALURAM DAGA—AppELLANT 
VETSUS 
EMPEROR - RESPONDENT. 

Child Marriage Restraint Act KIK of 1929), s. 11 
(1)—Provisions, if mandatory — Magistrate not 
recording reason why complainant was not required 
to execute bond—Material irregularity —Criminal 
Procedure Code (Act V of 1898), s. 537, whether 
cures irregularity. 

The provision contained in s. 11 (|), Child Marriage 
Restraint Act, isimperative and where the Magistrate 
has not recorded any reason why the compluinant was 
not required to execute a bond, a material 
irregularity is committed and this irregularity cannot 
be cured by anything contained in s 537, Gode of 
Oriminal Procedure, and the conviction of the accused 
7 liable to be set aside for this reason. [p. 279, col. 


Messrs. Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for the Appellant. 

Mr. Khondkar (with him Mr. Anil 
Chandra Roy Chowdhury), for the Crown. 

Judgment. - The appellant ın this case 
has been convicted by the learned Chief 
Presidency Magistrate, Calcutta, under 
s. 6 of the Child Marriage Restraint Act, 
1929, and has been sentenced to pay a 
fine of Rs. 500 in default to undergo 
simple imprisonment for a month. 

So far as the proceedings before the 
learned Magistrate was concerned, there 
has been a material irregularity in the 
matter of compliance with the provisions 
of the law under, which the accused, appel- 
lant was prosecuted on the complaint of 
azperson who was the Secretary of an 
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Association described as the Balya Bibahe 
Birodhini Samity. The Child Marriage 
Restraint Act provides for the taking of 
security from the complainant, and s. ll 
(1) of the Act is as follows: 


“At any time after examining the complainant and 
before issuing process for compelling the attendance 
of the accused, the court shall, except for reasons 
to be recorded in writing, require the complainant 
to execute a bond with or without sureties, for a 
sum not exceeding Rs. 100 as security for payment 
of any compensation which the complainant may 
be directed to pay under s. 250 of the Oode of 
Oriminal Procedure, 1898; and if such security is 
not furnished within such reasonable time as the 
court may fix the complaint shall be dismissed.” 

The provision is imperative. and the 
learned Chief Presidency Magistrate has 
not recorded any reason why the com- 
plainant in this case was not required to 
execute a bond. The irregularity in the 
proceeding could not be cured by anything 
contained in 8. 537 of the Code of Criminal 
Procedure and the conviction of the accused 
is liable to be set aside for the reason of 
this material irregularity, seeing that the 
right of the accused to get compensation 
was not kept in view, when the learned 
Magistrate proceeded with the trial in 
entire disregard of the provision contained 
in s. 11 of the Child Marriage Restraint 
Act. The procedure adopted by the learned 
Magistrate is open to this comment ‘that 
at the very inception the court was con- 
vinced of the truth of the complainant’s 
case. As the learned Advocate for the 
appellant did not lay very great stress on 
the irregularity in the procedure referred 
to above, I do not propose to pursue the 
matter further. 

On the meriis of the case, it was argued 
that the evidence before the Court did not 
justify the conviction of the appellant. 
It appears that the learned Magistrate has 
based his decision on the complainant’s 
evidence, which “he saw no reason to dis- 
believe. The evidence of the complainant 
has to be scrutinised with care. Thecom- 
plainant started with the statement that 
Dhania Bai, aged 12 years 5 months and 
9 days, daughter of the accused, was given 
in marriage and a birth certificate was 
produced by him in court. He had no 
means of ascertaining facts which were 
relevant in the case, excepting the informa- 
tion supplied to him by one of the witnesses 
for the prosecution Radha Kissen who 
gave him information that the accused’s 
daughter Dhania was going to be married. 
The accused was a stranger to this witness 
and he had never seen the, girl Dhania. 
In cross-exalmination the complainant stated 


280 


that he could not say if the girl married 
was Than Bai and. not Dhan Bai. On. 
this point another witness for the pro- 
secution- Nathu Mull was quite definite: 
and he said that his younger brother, the 
bridegroom Sunder Lall married a girl 
called Thani not Dhani. On the side of 
the defence, two witnesses whose testimony 
cannot be rejected on any 
ground and who appear to me to be 
witnesses of truth, stated that Dhani died 
some time ago at the native place of the 
accused, and that Than Bai, aged 15 or 
16 years was the girl that was married on 
the date meutioned in the complaint before 
the court. One of these witnesses, Amolak 
Chand has known the accused for many 
years, and the: accused and the withess 
came from the same part of the country. 
The other witness, Ganga Bissen Daga, 
is ‘the uncle of- the accused, and he and 
the accused . used to live together in the 
same house. for some years. The oral eyi- 
dence in the case, far’ from proving the 
Case for the prosecution that Dhan ‘Bai 
aged 12 years. 9 months and 9 days was 
given In Marriage, goes to substantiate the 
case for the defence that it was Than Bai 
and not Dhan Bai who was married to 
Sunder Lall, that Than Bai was aged more 
than 14 years at the date of the marriage, 
that Dhan Bai died at the native place 
of the accused some time before the 
marriage of Than Bai on the date men: 
tioned in, the complaint before the 
court. 

The documentary evidence in the case 
consists principally of the birth certificate 
produced on the side of the prosecution 
and those placed before the court on behalf 
of the accused. The birth certificate filed 
by the complainant, upon which the pro- 
secution appears to have been mainly, if 
not solely. based, was according to the 
case for the defence the birth certificate 
of the girl Dhan Bai, who died before the 
marriage of Than Bai. It has not been 
made out by evidence which can be acted 
upon that the birth certificate produced by 
the complainant was not the birth certificate 
of Dhan Bai who was dead at the timeof the 
marriage in question. 

On the whole, the evidence on the record 
does not establish the case for the pro- 
‘secution, and the inclination of my opinion 
as indicated above is that the defence 
‘version of the case is supported by the 
‘oral „evidence in the case, the evidence 
. afforded by the birth certificates produced 
in the case ; by the complainant is of an 
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inconclusive nature,of which full advantage 
may be taken by the defence.---In the 
above view of the case the appeal is 
allowed; the conviction of the appellant 
and the sentence passed on him by the 
learned Chief Presidency Magistrate under 
s. 6 of the Child Marriage Restraint Act, 
1929, is set aside, and the appellant is 
acquitted. The fine imposed, if realiséd, 
must be refunded tothe appellant sy 

Ne- Appeal allowed:". 


BOMBAY HIGH COURT. 
FULL BENCH. 
Criminal Confirmation Case No, 23 of 1932, 
WITH l 
Criminal Appeal No. 594 of 1932. 
December 6, 1982. ` 
BAKER, MURPHY AND BROOMFIELD, JJ. 
EMPEROR - PROSECUTOR 
Versus 


TUKARAM KHANDU KOLI—Accwtsep. 

Criminal Procedure Code( Act V of 1898), s. 164 (8) 
— Confession, recording of—Magistrate’s warning, 
whether should appear at the commencement of the 
record —Memorandum, if should be in Magistrate's 
handwriting — linglish version of confession—A fixing 
of memorandum with English version, propriety 


Under s. 164, Criminal Procedure Code, it is neces- 
sary that the Magistrate before recording the con- 
fession should warn the accused that he is not bound 
tomake aconfession. The Code does not provide for 
this warning being recorded otherwise than in the 
een at the fuot of the record. [p. 281], col. 


“It is not necessary that ihis warning should appear 
in writing at the commencement of the record. All 


, thatthe Code requires is that this memorandum 


should appear at the foot of the record. The 
memorandum need not be made in the handwriting 
ofthe Magistrate Itis enough if it is signed by 
him Emperor v, Housabat 12), overruled. [p. 282, 
col. 1.] 

Once the memorandum has been made in accordance 
with s. 164 (3), the mere fact that it was attached to 
the English memorandum of the original vernacular 
confession the Haoglish memorandum also forming 
part of the record, is a sufficient cowp.tance with 
law. [p. 282, col 2 | ne ks 

Criminal Appeal against the conviction 
and sentence passed by the Sessions Judge 
of Nasik. 

Mr. J. G. Rele, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

Judgment of the Full Bench. 

Baker, J.- A preliminary point has been 
raised inthis cese that the confession of 
accused No.1 Tukaram Khendu, is in- 
admissible in evidence because the . 
provisions of the Criminal Frocedure Code 
governing the recording of confessions 
have? nót- been complied -with. Three 
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points have- been. raised by the learned 
Advocate for the appellant, viz., that the 
memorandum. which is necessary to be 
made under s. 164 ofthe Code of Crimi- 
nal Procedure does not show that the 
accused was warned before his confession 
was recorded that he was not bound to make 
a confession. The second point is that the 
-‘Code requires that the memorandum under 
~ s.. 164 should be in the Magistrate’s own 
“-hand, whereas inthe present case itis a 
typed form signed by the Magistrate, 
and the third - point taken is that this 
memorandum is attached notto the-con- 
fession of the accused in vernacular, but 
tothe English memorandum of the sub- 
stance of it made by the Magistrate. 


As regards the first point, under s. 164 
of the Code of Criminal Procedure, before 
recording a confession a Magistrate is 
bound, under sub-s. (3), to explain to the 
person making the confession that he is 
not bound to make a confession, and that 
if he does so, it may be used as evidence 
against him, and no Magistrate should 
record any such confession unless, upon 
questioning the person ‘making it, he has 
reason to believe that it was made volun- 
tarily,and when he records any confession, 
‘he should makea memorandum at the foot 
of such confession to the following 
effect : — 

“Ihave explained to (name) thatie is not bound 
to make a confession_ and that if he does 60, 
any confession he may make may be used as 
evidence against him, and I belive that this confession 
was voluntarily made. It was taken in my presence 
and hearing, and wasread over to the person making 
it and admitted by him to be correct andit contains 
bey and true account of the statement made by 

1m, $ 

The memorandum in its present -form 
was substituted for the old form by c. 35 
of the Code of Oriminal Procedure Amend- 
-ment Act, XVIII of 1923. Before that 
the memorandum began with the words 
“I believe that the confession was volun- 
tarily made.” Under the Code it is 
‘necessary that the Magistrate before re- 
cording the confession should warn the 
accused that heisnot bound to make a 
confession. The Code’ does not provide 
for this warning being recorded otherwise 
than in the memorandum at thefootof the 
record. When ihe Code was: amended in 
1923, if the Legislature had intended that 
this warning or explanation should be 
written out onthe form of the confession 
before the accused began to confess, 
I cannot see any reason why it should not 
have stated so. But all that the Code 
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requires isthat this memorandum should 
appear at the foot ofthe Record. Now 
clearly there-would be no object in warn- 
ing the accused that he was not bound to 
make a confession if this warning was 
not given until after ihe confession had 
been made. Therefore, itistobe presumed 
that this warning was given before the 
accused began to. confess; otherwise the 
memorandum signed by the Magistrate 
does not correspond withthe actual facts, 
The presumption is that judicial and 
officialacts are regularly performed, and 
as a matter of fact,in one of the cases 
which have been quoted by the learned 
Advocate for the appellant, the existence of 
the memorandum provided by s. 164 of the 
Code has been held to be prima facie evi- 


‘dence that the warning was given at the 


appropriate time, that is before the con- 
fession wasrecorded. In Partab Singh v. 
Emperor (1) itisstated (page 427+) :— 

“lf when a documentis tendered in evidence at a 
trial purporting to be a confession of- the accused, 
itisfound to contain the memorandum required by 
s 184 (3) above set out a presumption arises 
under s 80 oi the Evidence Act that all ths 
necessary formalities purporting to have been per- 
formed have in fact been performed, and the docu- 
ment is admissible in evidence without further proof,” 

The memorandum of the confession in 
English is in the form prescribed by the 
High Court under the Criminal Circulars 
and sub-s. (8) refers tothe accused being 
asked if he is disposed to make a Confes- 
sion of hisown free will. He has replied 
“Yes”. Hewas given to understand that the 
evidencemay be used against them, and in 
spite of that he was willing to give the 
confession. The memorandum provided by 
s. 164 appears at the foot of the English 
Record. It begins by saying, “I have 
explained to Tukaram Khandu Gadhavi that 
he is not bound to make a confession.” The 
requirementseof the law are, therefore, com- 
plied with, andin the absence of anything 
to the contrary, I do notsee why it should 
be assumed that no warning was given 
to the accused before the confession was re- 
corded. The learned Advocate for the 
appellant has referred toa recent case of 
this court, Emperor v. Housabat (2), in which 
a Bench of this court had come to a.some 
what different conclusion. The head-note 
to that case says :— l 
- “A failue by a Magistrate to convey the caution, 

(1) 93 Ind. Cas. 978; 6 Lah 415;2 Lah, Cas, 72: 
7 È L J 482; A IR 1925 Lah. (05; 27 Cr.L 4.514. ` 
` (2) 110 Ind. Cas. 730; 34 Bom. LR 1230; AIR 1939 
Bom. 553; (i932) Cr. Cas. 785; Ind. Rul. (1933) Bom 
30: 56 B 542; 34 Cr L J 73. f 

*Pace of ý Lah —|#a.1 
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required by s. 164 (8) of the Oriminal Procedure Code, 
1898, toa confessing accused, that he is not bound 
"to make a confession and that if he does so it may be 
‘used as evidence against him, invalidates the confes- 
sion and renders it inadmissible in evidence against 
the accused. Such a failure cannot be cured under 
s. 532 of the Code.” | l oo 

In that case, which was somewhat similar 
to the present case, it is stated at page 
1243* that :— ` 

Section 164 (3), however, requires that a Magis- 
trate shall, before regading a confession, explain to 
the person making that he is not bound to make 
a confession etc. The question was not put to her ac- 
cording to the record, and the Magistrate failed to 
record the warning, namely, that he had explained 
to her that she was not bound to make a confession.” 


And the fact thatthe warning appeared 
in'the certificate appended atthe end of 
the confession,’ but that certificate was 
‘written out by the clerk and signed by the 
Magistrate, was held to invalidate the con- 
fession. With all respect, where the section 
distinctly lays down that all that is neces- 
sary is that the Magistrate shall append a 
memorandum containing inter alia a clause 
to the effect that he has explained to the 
accused that he is not bound to make a 
confession, and the Magistrate has in 
accordance with the law appended this 
memorandum, Iam unable to understand 
why this should be held to be an insufficient 
compliance with the law. As I have already 
said, ifthe Legislature at the time when 
this section was amended intended that 
this warning should be written down before 
the confession commences, they could have 
said so, and when the Magistrate has certi- 
fied that he has given this caution, I do 
not know why it should be assumed that his 
statement is incorrect. With respect, there- 
fore, I differfrom the views expressed in 
this- ruling, and this is sufficient for the 
first point. 

The second point argued is that the memo- 
randum provided by s.164 (3) must,under the 
law, be in the handwriting of the Magistrate 
himself. There is no authority for this view ex- 
cept one sentence in the case just quoted, Em- 
peror v. Housabar (2), wiz, “but that 
certificate was written out by the clerk and 
was signed by the Magistrate.” It may 
be pointed out that where the Code requires 
anything to be written by the Magistrate 
in his own hand, it says so, and in connec- 
tion with the point we are now discussing 
s. 164 refers to s. 364. Under s. 364, sub-s. 
(8) where the Magistrate or Judge does 
not record the examination of the accused 
himself, he is bound to make a memoran- 
dum thereof inthe language of the court 
orin English in his own hand. But the 
~ *Page of 34 Bom. L. R.—[Ed.] 
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Code does not say that the memorandum 
referred toins. 164 (3) shall be in the 
Magistrate’s own hand. Iam of opinion 
that it is a sufficient compliance with the 


law if the memorandum is signed by the. 


Magistrate. It has been held in Queen v. 
Rezza Hossein (3) that the words “under his 
hand” mean “signed by him.” 


-The third point which has been raisedxis# 
one in which there is really no substance; 


It is that the memorandum or certificate 
referred toins. 164 (8) must be atthe foot 
of the record, and as by record is meant the 
original confession made by the accused 
in the vernacular, the present confession is 
invalidated by the fact that the certificate 
is gummed on to the English memoran- 
dnm. There is a noteon the vernacular 
confession that the memorandum under s. 
164 (3) is appended to the English Record 
of the confession. I do not think it is 
necessary to consider this point seriously. 
Once the memorandum has been made in 
accordance with s. 164 (3), the mere fact that 
it was attached to the English memoran- 
dum of the original vernacular confession, 
the English memorandum also forming 
part of the record, is a sufficient compliance 
with law. It iseasy to reduce such an 
argument to absurdity e. g., ifthe memo- 
randum were not pinned or gummed to 
the particular document or if it became by 
accident separated from it, it might 
be contended that the confession would be 
invalidated, which seems to me unsustain- 
able. Iam, therefore, of opinion that the 
confession in question was taken in aman- 
ner which is a sufficient compliance with the 
law as laid downins. 164 ands. 364 ofthe 
Code of Criminal Procedure, and with the 
High Court Circulars on the subject, and 
that if the case of Emperor v. Housabat (2) 
lays down a view different to that which we 
have taken, that case was not correctly de- 
cided and should be overruled. 

Murphy, J.- 1 agree. 

Broomfield, J.—The objections to the 
admissibility of the accused’s confession 
have been based mainly on the decision of 
a Bench of this court in Emperor v. Housa- 
bai (2). Tothe head-note in this case no 
exception can possibly be taken. It is in 
fact merely a paraphrase of the language of 
the Code. Butin the course of their judg- 
ment the learned Judges who decided that 
case appear to have laid down the following 
propositions — 

(1) The caution required by s, 164 (3) 


(3) 8 W R (Or.) 55. 


a 
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of the Criminal Procedure Code is to be 
conveyed by means of questions to the 
confessing accused, which with the answers 
are to form part of the record of the con- 
fession, or at any rate the fact that the 
necessary caution has been given to the 
accused before recording the confession 
must be recited in the body of the con- 
“fession itself as well as in the memorandum 
-oč certificate which is required to be made at 
the foot of therecord. | 

(2) The said memorandum at the foot 

must be written by the Magistrate in his 
own hand as well as signed by him. 
- (3) A confession, though it is recorded 
in the form sanctioned and prescribed by 
the High Court and bears at the foot of 
it the memorandum prescribed by s. 164 
(8) signed by the Magistrate, is defective 
and prima facie inadmissible in evidence, 
if he does not also comply with the first 
proposition aforementioned, and if the 
memorandum at the foot is not written out 
in the Magistrate’s own hand. 

The learned Judges in that case were 
not satisfied that the preliminary caution 
had been given, though the Magistrate had 
deposed on oaththat he had done so. The 
existence of any reasonable dovbt upon 
that point would, of course, invalidate the 
confession. We are not concerned with 
the question whether the confession in that 
case ought or ought not to have been 
accepted, but we are very seriously concern- 
ed with the propositions on which the 

judgment in Hmperorv. Housabai (2), was 
"based, since, if we must accept them as 
correct, the confession of the accused in 
the present case and in a very large 
number of other cases might also have to 
be rejected, and that, in my opinion, would 
lead to a grave miscarriage of justice. 
With the greatest deference to the learned 
Judges who decided that case, I hold that 
the propositions laid down are not warrant- 
ed by the language of the Code. The 
Magistrate must explain to the accused 
before the confession is recorded that he 
is not bound to make it. He may ask 
questions on the point if he thinks his 
explanation ıs nol understood, but s. 164 
does not require him to ask any such ques- 
tions. Nor does that section require that 
there should be any note at the beginning 
of the confession reciting the fact that the 
explanation has been made. It 1s sufficient 
if that fact is recorded inthe memorandum 
which is required to be made at the foot, 
and I can see no reason why in an ordinary 
case the Magistrates memorandum at the 
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foot should not be accepted as correct. 
If the Magistrates cannot be trusted not 
to sien this declaration unless it is true 
they are not likely to be rendered more 
trustworthy by being required to : make 
the declaration twice over. Section 164, 
sub-s. (2), contains a reference to s. 364, 
and provides that a confession shall be 
recorded and signed in the manner provided 
in the latter section. But the memorandum 
which is referred to in s. 364 15 the 
memorandum of the examination of the 
accused, that is, the statements made by 
the accused. It is that which is to be 
written ın the Magistrate's own hand. It 
cannot reasonably be inferred from s. 364 
that the memorandum at the foot of the 
confession prescribed by s. 164 (3) must 
also be in the Magistrate’s own hand. He 
has only to make the memorandum and 
that is sufficiently done by signing it. The 
form of the memorandum being prescribed 
by the Code itself, it would surely be futile 
to require the Magistrate tocopy the words 
from the book, and to make the admis- 
sibility of the confession depend ‘upon his 
having done so. 

As regards the third point urged by Mr. 
Rele, independently of the judgment in 
Emperor v. Housabai (2), namely, that the 
memorandum was appended at the foot of 
the English record of the confession and 
not at the foot of the vernacular record 
of it, I agree with my, learned brother 
Beker that if this is an irregularity at all,. 
it is a mere technicality and of no con- 
sequence. In the present case I am satisfi- 
ed by the record of the confession and the 
Magistrate's certificate ai the foot thereof 
that the precautions prescribed by the 
Code were duly taken, that the accused 
was warned that he was not bound to 
confess, end that the Magistrate satisfied 
himself by afl reasonable and necessary 
means that the confession was voluntary. 
I hold, therefore, that ıt is admissible. 
[After dealing with the case on its merits 
their Lordships dismissed the appeal, con- 
firming the conviction and sentence]. 

N.-A. Appeal dismissed, 
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- CALCUTTA HIGH COURT. - 
Civil Rule No, 778 of 1931. 
February 4, 1932. 
- -  MITTRR, J. 
RAMIZADDIN BASAR AND OTHERS - 
PETITIONERS 
on versus 
NAIMADDI BASAR AND OTHERS— 
OPPOSITE PaRTIES. ; 

Civil Procedure Code (Act V of 19098), 0. KAI, r. 90 
—Sale proclamation— Great descrepancy between value 
stated in proclamation and real value-—Inference of 
jraud—Application to set aside sale beyond 80 days 
of sale—F'raud of decree-holder established—Date oj 
judgment-debtor's knowledge of Jreud— Burden of 

roof. .. 

es the discrepancy between the value of prop- 
erty as stated in the eale proclamation and the real 
value is so great as to shock the conscience, the dis- 
crepancy is itself valuable evidence of fraud on the 
part of the decree-holder and a sale conducted in 
pursuance’ of such a proclamation should not be 
upheld.- [p. 2&5,col. 1] 

In the case of a court sale when ones fraud ig 
established the burden cf proof is on the decree- 
holder or the auction-purchaser, as the case may be, 
of establishing that the person injured by his fraud 
and suing to recover property has had clear and 
definite knowledge of those facts which constitute 
fraud at a time which is too remote to allow him to 
make the application. Bhairab Chandra Sinha v, 
Kali Dhan Roy ('), referred to. |p .285, cols 1 & 2.) 

Civil Rule against an order of the District 
Judge, Dacca, dated the 20th March 
1901. - 

Mr. Ramendra Chandra Roy, for the Peti- 
tioners, 

Mr. Manmatha Nath Das Gupta, for the Op- 
pcsıte Parties. 


-Judgment.— This Rule is directed against 
the appellate order of the District Judge 
ef Dacca dated 20th March 1931 refusing 
to set aside the sale of the petitioners’ prop- 
erties held on 19th April 1927. The peti- 
tioners applied under O. XXI, r. 90, Civil 
Procedure Code, for setting aside the sale 
in question on 19th May 1930. The 
petitioners rested their application on several 
grounds: (1) that the sale processes were 
suppressed and there was irregularity in 
publishing and conducting thesale and: (2) 
owing to suppression of the sale processes 
the properties were sold at an indequate 
price. They allege that they came to know 
of the sale on 5th Baisakh 1337 from Gani 
Munshi of their village. On the evidence 
it transpires thatthey took some time to 
verify this information obtained fram Gani 
Munshi and they have applied within 20 
days of the date of their knowledge which 
the Munsif found to be 7th Basakh to set 
aside the sale. If is a somewhat significant 
circumstance in this case that the decree- 
holders who sold this property in execution 
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of a rent decree themselves applied to set 
aside the sale and it transpires in the course 
of the evidence that the auction-purchaser 
opposite party did pay to the decree-holder 
a sum of about Rs. 300 in order that the 
decree-holders might withdraw their appli- 
cation for setting aside the sale. The property 
has been sold for a grossly inadequate price 
of Rs. 39, the value according to the Munsit 
who dealt with the matter in the first instance, 
being at least Rs. 1,000 at the lowest” 
calculation, and it appears from the evidence 
on behalf of the auction-pnrchaser opposite 
party that its value’ would be at least 
Rs. 700. The Munsif came to the conclu- 
sion that the sale was vitiated by the 
fraudulent suppression of the sale 
processes and that the sale being a 
fraudulent one the burden of proof lay on 
the opposite party to show that the petitioner 
had knowledge of the sale at time beyond the 
period of limitation. This according to the 
Munsif the opposite party failed to prove, 
The Munsi! came to the further conclusion 
that the property was sold at an excessively - 
Inadequate price and the petitioners were 
highly prejudiced by the sale of their valu- 
able property for the very insignificant 
sum of Rs. 39. The sale was accordingly set 
aside. 

An appeal was taken by the auction- 
purchaser to the Court of the District Judge’ 
and the learned Judge has disposed of the 
appeal on the ground of limitation afler 
reaching the conclusion that there has not 
been fraudulent suppression of the sale pro- 
clamation by the decree-holders. The learn- 
ed yudge however refers to the fact. that the 
auction-purchaser settled the matter with the 
decree-holders, by the payment of Rs. 300 to 
them. The decree-holders, as has already been 
stated, filed an application before the confir- 
mation of the sale to the effect that they were 
no parties tothe execution proceedings and 
that the’ execution proceedings were really 
conducted by one Tamijuddi who signed the 
petition for execution without their authori- 
ty. The learned Judge is of opinion 
that in his judgment it cannot be inferred 
from this circumstance that the appellant 
had taken part in the fraud. 

Tomy mind it seems that this is a very 
significant circumstance, and it is quite 
clear that the auction-purchaser was trying 
to secure this property anyhow—a property 
which she knew had been purchased for an 
extremely inadequate value, I do not agree 
with the learned District Judge when he 
says that this payment was made by a bona 
fide purchaser to buy off an objection. One 
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does not see any sufficient reason why the 
auction-purcheser should pay the decree- 
holders the sum of Rs. 300 unless the auction- 
purchaser was apprehensive that the sale 
was one which was surrounded with circum- 
stances of suspicion as to the fraudulent 
part taken by the decree-holders in bringing 
about the sale. In considering as to whether 
there has been fraud in this case or not the 
Jéarned District Judge did consider a very 
Important circumstance which is apparent 
on the face of the record, In the sale prc- 
clamation which was issued under s. 163, 
cl. 2 (6), Bengal Tenancy Act of 1885, the 
value of the property was stated to be only 
Rs. 10, while onthe auction-purchaser’s own 
evidence the value of the property is 70 
times the. value of what is stated there. 
The discrepancy between the valve es stated 
in the sale proclamation and the real value 
of the property even judged by the evidence 
_of the auction-purchaser is so great that 
this circumstance must be regarded as 
something more than the kind of irregularity 
which is commonly alleged, for it is a missta- 
tement of the value of the property which is so 


glaring in amount that it could hardly have ` 


been made in good faith and which, however 
it came to be made, was calculated to mislead 
possible bidders and to prevent them from 
offering adequate price or from bidding at 
all. This is of a class of cases where the 
statement of the inadequate value is so great, 
as has been said by a distinguished English 
Judge, as to shock the conscience. This it- 
self, as I have pointed out in another case, 
namely Bhairab Chandra Sinha v. Kali 
Dhan Roy (1), is valuable evidence of fraud, 
and no court would be justified in circum- 
stances like these io uphold a sale which 
offers clear evidence of fraud on the part ofthe 
decree-holders. If the learned Judge had 
considered this aspect of the case he would 
not havefelt any difficulty in arriving at a 
decision on the question of limitation. 

The learned District Judge is of opinion 
that the petitioners have not been able to 
establish that they came to know of the sale 
within 30 days of their application and he 
commented on the evidence that Gani 
Munshi had not been examined. But once 
fraud is established, asisinthe present case 
the burden of proof is on the decree-holder 
or the auction-purchaser, as the case may be, 
of establishing that the person injured by 
his fraud and suing to recover property has 
had clear and definite knowledge of those 
facts which constitute fraud at a time which 


(1) 120 Ind. Cas, 451; A I.R 1929 Cal. 736; 33 O-W 
N 569; Ind, Rul, (1920) Cal. 35, 
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is too remote to ellow him to make the ap- 
plication. This is sought to be attempted 
by the auction-purchaser by relying on the 
evidence of one of the petitioneis-to the effect 
that he came to know of the sale onthe 
4th Baisakh which was certainly beyond the 
period of limitation for making the applica- 
tion. But inthat attempt in my opinion she 
has failed, All that the evidence points to is 
this: that some clues and hints about the hap- 
pening of thissale reached one of the peti- 
tioners, who has deposed in the present 
case on the 4th Baisakh. He took time to 
verify the correciness of that vague report 
or information and he came to know of it as 
he statesin his petition a few days after, the 
petitioner having stated the date,7th Baisakh, 
which was accepted by the Munsif to be the 
date of the knowledge of the petitioner. 
The vague report which he obtained was 
actually followed up and that led one of the 
petitioners to have complete knowledge of 
the fraud and he was informed of the cir- 
cumstance in the sense of having definite 
knowledge of fraud about the 7th Baisakh 
which was within the period of limitation. ` 
Under these circumstances I think that 
the judgment ofthe District Judge confirm- 
ing the sale must be set aside. The sale 
is set aside and the Munsif’s judgment is 
restored. It transpires that two of the severa] 
persons interested in the property have sub- 
sequent tothe sale sold the property tothe 
auction-purchaser. This decision will not 
affect any right which the auction-purchaser 
had acquired subsequent to the sale on this 


basis. There will be no order for ‘costs in 
this Rule. 
N. Petition allowed: 


CALCUTTA HIGH COURT. 
‘Criminal Reference No. 106 of 1931. 
August 12, 1931. oe 
S. K. GHOSE, J. 
HOOGHLY-CHINSURA MUNICI- . 
PALIT Y— COMPLAINANT 
VETSUS : 

KESHAB CHANDRA -PAL—Accvsgzgp. 

Bengal Municipal Act (III of 1884), ss, 26, 273 
—Making tiles without license—Municipality not 
proving publication of prohibition— Offence, af com- 
mitted ~hvidence Act (I of 1872), s. 4—Presump- 
tion-as to official acts—Necessity of -proof—Crimi« 
nal Procedure Code (Act V of 1898), ss. 342, 540— 
Non-observance of - provisions of s. 342—Trial, if 
vitiated, < MK ` 
Where in a charge. under-s. 273 (2),- Bengal 
Municipal- Act, the Municipality has: not -proved that 
any publication has. been made under s, 234 of 
the Municipal Act of 1876, it cannot be said that 
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* the’ prohibition for making tiles is in force legally 
and a person making tiles without license is not 
guilty under 8. 273 (2), 

Although official acts may be presumed to have 
been regularly performed, such presumption cannot 
supply deficiency in the proof Monkram Ali v., 
Cuttack Mun‘cipality (1), referred to. 


Section 540, Oriminal Procedure Code, cannot 
justify and cure the irregularity of a. procedure 
whereby a Magistrate long after closing the case 
examines a witness under s. 540 but does not 
-further examine the accused under s. 342. Jailure 


to follow the provisions of s. 342 vitiates the trial. 


(‘riminal Reference made by the Sessions 

' Judge, Hooghly. 
Referring Order. One Keshab Chan- 
dra Pal was charged under s. 273 (2), Ben- 
gal Municipal Act (III of 1884) for having 
useda place esa kiln for making tiles 
within the Municipality of Hooghly- 
‘Chinsura without a license from the Com- 
missioners 28 contemplated by s. 261 of the 
Act. The case was tried summarily and 
the accused was convicted and sentenced to 
pay a fine of Rs: 30 in default simple 
imprisonment for 30 days. It appears that 
the Municipality is in existence from’ the 
year 1864. There is a resolution of the 
Municipality dated 12th February, 1867, by 
‘which under s. 77, Municipal Act of 1864 
(B. C. Act IIT of 1864), the whole of the 
muuicipal area wes declared to be prohibit- 
ed area within which bricks, etc., could not 
be manufactured without a licence. 
Exhibit 6 (1) isthe resolution. In 1868 by 
Ex. 6 (0), a resolution dated 27th July, 
1868, the prohibition was extended to tiles 
under the same section.. The. Act of 1864 
' was repealed by B: ©. Act V of 1876. 
Section 285 of the latter Act corresponds to 
5.77 or the Act of 1864. This section finds 
a place in Part 7 of the Act of 1876. 
Sections 233 and 234 of the Act lay down 
the procedure by which the provisions of 
this part are extended and published. 
The present Act (of 1884) provides by s. 220 
that such a provision of the Act of 1876 if 
once extended will be deemed to have been 
in force without further express extension 
thereof -under the new Act. In this case 
the Municipality has not proved that any 
publication was made under s. 234 ofthe 
Act of 1876 and as such 1t cannot be said 
- thatthe prohibition for making tiles 1s in 
force legally. The learned Magistrate in 


his explanation says that official acts may. 


be presumed to have been regularly per- 
” formed, but such presumption cannot 
supply deficiency in the proof: vide 


‘am Aliv. Cuttack Municipality (1). 
; cage Ind, Cas, 651; 17 O WN 531; 14 Or, A J. 91, 
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It further appears that the provisions of 
s. 342, Criminal Procedure’ Code, have not 
been followed. It appears from the sum- 
mary form that the accused was examined 
once during the trial but the date of such 
examination does not appear from the 
form or from the order sheet. It, however, 
appears thaton 23rd February, 1931, long 
after the closing of the case and hearing of 
arguments the learned Magistrate examined: 
“One witness for the Municipality under 
s: 540, Criminal Procedure Code.” He 
also admitted ito evidence several docu- 
ments for prosecutionon the same date and 
proceeded to pass orders in the case with- 
out examining the accused further under 
s. 342, Criminal: Procedure Code, or giving 
him an opportunity if heso desires to rebut 
allthis evidence. The procedure in my 
opinion was highly irregular and prejudicial 
to the interest of the eccused person. 
Section 540, Criminal Procedure Code, was 
not meant to justify such a procedure and 
cannot cure the irregularities thereof. The 
whole trial was vitiated by the failure to 
follow the provisions of s. 342, Criminal 
Procedure Code. I eccordingly recommend 
on the above grounds the setting aside of 
the conviction and sentence on the accused 
person. 4 
Order. — This Reference mus: be accept- 
ed: for the reasons stated in the letter of 
the learned Sessions Judge of Hooghly. 
The conviction of the petitioner Keshab 
Chandra Pal under s. 273 (2) read with 
s. 26], Bengal Municipal Act (III of 1884) 
and the sentence passed on him are set 
aside. Thefine paid must be refunded. 
Conviction set aside. 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 10 of 1928. 
May 6, 1932. 

Suapr LaL, C. J., AND BROADWAY, J. 
DINA NATH OFFICIAL RECEIVER, 
GURDASPUR AND OTAERS — REDITORS — 

APPELLANTS 
VETSUS 
GHULAM AKBAR - OBJECTOR AND AN- 

OTHER—INSOLVENT— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 58— 
Transfer by insolvent- Good faith—Facts tobe con- 
sidered in relation to each other—Vendee a relative 
of vendor—Embarrassed circumstances of vendor— 
Insufficient price — Title-deeds not with vendee— 
Property in occupation of insolvent’s relations— 
Fraudulent intention—Setting aside of alienation. 

In determining the question of good faith with 
respect to an alienation by an insolvent, it is neces- 


ast 
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sary thatthe facts should be considered in relation 
to each other and weighed as a whole ; it isa mistake 
to take each fact, which militates against the bona 
fides of the transfer, separated from the rest of the 
factsand to proceed to demonstrate that it was con- 
sistent with good faith. Seth Ghunsham Das v. 
Umapershad (1, relied on. 

Where an insolvent transferred property worth 
not less than Rs. 18,000 toa relative of his for 
Rs. 12,000 when he was in embarrassed circumstances 
and though the alienee claimed to be the purchaser 
of the property, he had not got ihe title deeds with 
respect to the property and the property itself was 
occupied bya relation of the insolvent’s wife: 


Held, that although a large part of the alleged 
price was paid before the Sub-Registrar, the circum- 
stances whentaken together pointed tothe conclusion 
that the sale was a mere device resorted to by the debtor’ 
to withdraw the whole of his immovable property 
from the claims of his creditors and toreeerve it for 
himself and his family and was therefore void. [p. 
288, col. 2 

Dictum :—The fact that the vendor and the pur- 
chaser are connected with each other would not per te 
sustain an inference of collusion but it does give rise 
to suspicion. ` 

Letters Patent Appeal against an order 
of Mr. Justice Zafar Ali, passed in Civil 
Appeal No. 407 of 1927, on the 5th December, 
1927, reversing ihat ofthe District Judge 
Gurdaspur, dated the 16th December, 1926. 

Mr. M. 0. Puri, for the Appellants. 

Mr. Muhammad Amin, for the Respond- 
ents. 

Shadi Lal, C.J. Onthe Ist of August 
1924, Feroze Din executed in favour of 
Sheikh Ghulam Akbar a deed by which 
he soldto the latter two houses at Batala 
andone house at Lahore for a lump sum 
of Rs. 12,000. Onthe 16th June, 1925, he 
made an application for insolvency, and 
this application was allowed and an order 
of adjudication passed onthe 26th October, 
1925. 

The Receiver of the insolvenit’s estate 
then applied to the court to annul the sale 
and the District Judge Mr. Skemp after 
making an exhaustive enquiry into the 
mattercame to the conclusion that the 
saleto Sheikh Ghulam Akbar was not a 
reality but was a sham intended to save 
the property from the creditors. 
that Sheikh Ghulam Akbar had full know- 
ledge of the circumstances and that he 
participated in this fraudulent intention. 


The learned Judge accordingly annulled 
the sale but his judgment has been revers- 
ed by a Judge of this court. From the 
judgment of the, single Bench the Receiver 
has preferred the present appeal under 
cl. 10 of the Letters Patent, and the ques- 
tion debated before us is whether the 
transfer is, or is not voidable as against the 
_ Receiver. 


# 
+ 


DINA NATH V, GHULAM AKBAR, 


I hold. 


. 987 


Now, itis enacted by the 53rd section of. 
the Provincial Insolvency Act, V of 1920, 
that “Any transfer of property not being 
a transfer made before and in consideration 
of marriage or made in favour of a pur- 
chaser or incumbrancer in good faith 
and for valuable consideration shall, if 
ihe transferor is adjudged insolvent with- 
in two years after the date of the transfer, 
be voidable asagainst the Receiver and 
may be annulled by the court.” The. 
order of adjudication was undoubtedly 
made within two years after the date of the- 
transfer, and the only question is whether 
the transfer was, or was not, made in good 
faith andfor valuable consideration, 

Now, the first circumstance, to which- 
our attention has been invited,is that the 
insolvent transferred the entire immovable 
property which he owned at the date of the 
transfer andthat he was financially em- 
barrassed at that time. Moreover, it is 
common ground that the vendee's son is 
married to the insolvent’s daughter, and 
it is urged that the transfer wasnot a 
genuine transaction, but that itwas made 
in order to save the propcrty from the cre- 
ditors. The fact that the vendor and the 
purchaser are connected with each other 
wouldnot per se sustain an inference 
of conclusion, but ib does give rise io gsus- 
picion. Itis a matter of common know- 
ledge that a hard-pressed debtor, anxious 
to save for himself something out of the 
wreck, naturally turns to his relatives and 
friends. to lend him their names in ‘his 
predicament. i 

The learned Advocate forthe véndee 
relies mainly upon the fact that of the price 
for the sale, Rs. 8,000 were paid by his 
Client before the Sub-Registrar, and the 
balance, namely, Rs. 4,000 was due to him 
on a promissory note executed in his favour 
by the insolvent on Ist February, 19924, 
It is, however, argued on behalf of the 
Receiver that, if two persons connected with 
each other desire toenter into a colourable 
transaction in order to defraud the cre~ 
ditors, it is not difficult to produce before 
the Sub-Registrar money which is nominal~ 
ly meant for the transferor but ultimately 
goes back to its original source. In the 
present -case there is no doubt that the 
usual endorsement astopayment was made 
by the Sub-Registrar, but all the other 
circumstances show that there was no real 
paymentofthe price tothe vendor. It ig 
significant that, though the vendor, who 
was Carrying on business and had deal- 
ings with several persons, was ‘expected 
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to keep--accounts; he has not produced 
_ anyaccount books showing the receipt of 
Rs. 8,000. Nor has he explained how he 
‘disposed ofthis large sum, if he actually 
received it fromthe transferee. Even the 
latter has produced. no accounts showing 
the paymentof the money by him or the 
source from which he had received it. He 
has reliedon the usual explanation that 
hehad got the money from his house for 
which he did not keep any account. 

These observations relating tothe alleged 
payment of Rs. 8,000 apply with greater 
force to the recital in the deed that 
Rs. 4,000 was due to the vendee on a promis- 
sory note executed in his favour {by the 
vendor sixmonths before the date oi the 
sale. 

It is to be observed that, though the 
property sold consisted of two houses at 
Batala and one house at Lahore, there is 
no specification inthe deed of the separate 
value of each house. | 
Judge points out that there was apparent- 


Vano distinction in the mind of the parties as to 
- the separate value of cach house.” 
because the vendee when examined by 
him stated:— 

“J valued the Lahore house at Rs 4,600 or 5,900 
and the two Fatala houses at Rs. 7,%0orRs 8,010. 
“In a genuine transaction for such a 
large sum of money one would ordinarily 
expect the verdee to make an accurate 
valuation ofeach lot ofthe property to be 
purchased by him in order’. to* settle the 
price to be paid by him-for the bargain. 

The learned District Judgé is ‘also justified 
inholding thatthe property’, was sold for a 
price less than its real value.” It .is admit- 
ted thatthe vendor himself had purchased 
the house at Lahore for Rs. 6,000 m Decem- 
ber, 1920,and in January, 1924, he had 
valued it at Rs. 8,000 in his application to 
a Bankfora loan of Rs. 2,000. There may 
be some exaggeration in this valuation, 
but the market price of the property 
could not be less than Rs. 6,000 at the time 
of the transfer -in question. 


‘As tothe two houses at Batala we find 
that the vendor valued them at Rs. 14,000 
in May, 1918, and at Rs. 25,000 in vanuary, 
1924. Hereagain, there may be some ex- 
aggeration, but it appears that the value 
of these two houses was about twice the 
market value of the Lahore house. The 
combined value of the three houses would, 
therefore, be about Rs. 18,000 which is 50 
percent, morethan the price mentioned in 
the. deed. E : 


— 
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Indeed, the vendor himself admitted in 
his statement before the District Judge 
on dth October, 1925, ihat the three houses 
would have fetched Rs. 15,000 or Rs. 16,000. 
The materia] on the record may be in- 
sufficient for determining the exact market 
value ofthe property, but there can be 
little doubt that the price alleged to have 
been paid by the vendee was much less 
than itsreal value. 

It issignificant that while the alienee 
claims to be the purchaser of the houses 
he hasnot got title deeds with respect to 
them. The title deed of the house at 
Lahore was produced in court by the 
insolvent himself, and the title deed of one 
of the Batala houses is said tobe with a 
Bank. The vendee, who resides at Batala 
explains that he purchased the house at 
Lahore for the residence of his sons who 
were receiving education there. It is, how- 
ever, strange that the house was never 
used for the purpose contemplated by him, 
because it is admitted that it was occupied 
by one Bashir who is a relative of the 
insolvent’s wife. Itwas in favour of this 
Bashir that the vendee executed a mortgage 
with possession of the house for Rs, 90,000 
at the end of 1925 or the beginning of 1926. 

As observed by their Lordships of the 
Privy Council in Seth Ghunsham Das v. 
Umapershad (1) in determining the ques- 
tion- of good faith with respect to a transac- 
tion of this character it is necessary that 
the facts should be considered in relation 
to eachother and weighed as a whole, and 
it isa mistake to take each fact, which 
militates against the bona fides of the 
transfer, separated from the rest of the facts 
and to proceed to demonstrate thatit was 
quite consistent with good faith, ; 

The circumstances of this case when 
taken together point to the conclusion that 
the sale was a mere device resorted to by 
the debtor to withdraw the whole of his 
immovable property from the claims of 
his creditors and to reserve it for him- 
selfand hisfamily. The learned District 


Judge was, therefore, justified in annulling 


the transaction at the instance of the 
Receiver in bankruptcy. The appeal pre- 
ferred by the Receiver is accordingly allowed 
and the judgment of the District Judge 


is restored withcosts throughout. 


Broadway, J.—I agree. 
- oN. g Appeal allowed. 


(1) 50 Ind. Cas. 264; 230 W N 817; 17 A L J 410; 
38 M LJ 483:15 NL R 68; 2I Bom, L R 472; (1919) 
MV -N 513; 10 LW 5l; LUP LR (P O0) 66 
( Jo ah aed En 
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l BOMBAY HIGH COURT. 
Criminal Revision Application No. 392 
of 1932. 
December 15, 1932. 
MURPHY AND BROOMFIELD, Jd. 
EMPEROR—Prosecutor 
VETSUS 
PARASHRAM BHIKA— ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 209, 
258—Order of discharge made by Magistrate, when 
can be set aside—Order of discharge unders 209 and 
3, 258, whether different—Discretion of Magistrate 
to appreciate evidence. 

Where a Magistrate makes an order oi discharge 
after hearing the prosecution evidence it should not be 
set aside in revision except on such grounds as 
would justify the setting aside of an order of acquittal 
inappeal i,¢.,it ought not to be set aside unless it 
can besaid that the order is perverse or manifestly 
unreasonable and inconsistent with an honest 
appreciation of the evidence before the court. Queen- 
Empress v. Chotu (7), relied on In re Bat Parvati 
(4), Emperory Bai Mahalaxmi (5)aud In re Narainah 
Venkatesh (6), referred to. [p 291, col 2.] 

No distinction can be drawn between orders of dis- 
charge passed under s. 253 and such orders passed 
unders. 209, norhas the Magistrate a wider dis- 
cretion to appreciate evidence under 8, 253 than he 
possesses under s. 209. [ibid.] a 

Criminal Application for Revision against 
an order of the Sessions Judge, Thana. 

Mr. G. C. O'Gorman (with him Mr. W.B. 
Pradhan), for the Petitioners. 

Mr. Y. V. Dixit, for the Opponent. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. ; o. 

Broomfield, J.—This revision applica- 
tion is presented on behalf of two persons 
who have been discharged by the Magis- 
trate, the Sessions Judge having subse- 
quently set aside the order of discharge and 
having directed under s. 437 of the Orimi- 
nal Procedure Code, that they should be 
committed for trial to the Sessions Court 
along with three other persons on charges 
of dacoity, wrongful confinement and other 
offences. The case involves a question of 
principle of some importance. 

The allegations of the complainant in 
the Magistrate’s Court were that he had 
filed a civil suit against Jafar Ali, accused 
No. 1, and that, while that suit was pending 
Jafar Ali and two other persons, accused 
Nos. 2 and 3, had come to his house, had 
overpowered him and thrown him on the 
ground and had robbed bim of an account 
book, which was required in connection 
with the civil suit. Accused No.3 had then 
run away to a motor car which was waiting 
about sixty paces off, but the complainant 


pursued him and when they got to the’ 


motor car in which accused Nos. 4 and 5, 
two Police Constables who are the applicants 
in this revision application, were sitting, 
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complainant's case as against 
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there was a struggle for the account book. 
Accused Nos. 4 and 5 snatched the book, 
tore out some pages and gave some to ac- 
cused No. 1 and some to accused No. 2: 
After that accused No. 2 went away in the 
motor car and the complainant was arrested 
by accused Nos. 4 and 5,and forcibly takén 
to the Police Station. The complainant 
alleged, therefore, that the five accused had 
committed offences punishable under ss: 395, 
323, 451, 342 and 320. 

The Magistrate recorded all the evidence 
that was offered on behalf of the prosecu- 
tion and he came tothe conclusion that the 
accused 
Nos. 4 and 5 was not credible. He pointed 
out in his judgment that the complainant's 
story thal accused Nos. 4 and 5 were sitting 
in the car was not supported except by 
one witness, Ex. 13, and that witness the 
Magistrate disbelieved, because the des. 
cription he gave of what happened during 


-the struggle for the account book at the 


motor car did not tally with the evidenceof the 
complainant or the other witnesses. There 
were three other witnesses, Nos. 9, 10 and 
11, none of whom stated that accused Nos. 4 
and 5 were sitting in the motor car. More- 
over the complainant and his witnesses ex- 
cept No. 13 stated that accused No. 1 was 
one of the persons taking part in the 
struggle for the book, but witness No. 13 
said that he never saw accused No. 1 there 
at all. The learned Magistrate also pointed 
out that there was no evidence at all to 
prove the alleged. conspiracy between ac- 
cused Nos. 4. and 5 and the other 
accused. The.record of the case has been 
placed before us and it appears to be a fact 
that there is not an atom of evidence of 
any kind to show any connection between 
these two Constables and the other accused 
so that the alleged conspiracy could only 
be a matter of inference from what accused 
Nos. 4 and5 did on the occasion in question. 
As to that, as I have shown, the evidence 
was thoroughly discrepant. The explana- 
tion which these accused gave was that 
they were off duty and in plain clothes at 
the time and were silting in a tea shop. 
They saw these people struggling in the road 
and making a disturbance and, therefore, 
they arrested the complainant and accused 
No. 1 and took them both to the Police 
Station. After discussing the evidence at 
some length the Magistrate recorded findings 
accordingly that he was “inclined to believe 
in the explanation of the accused” and that 
there was “no evidence of the alleged cons- 
piracy on the part of accused Nos. 4 and 
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t t 
5 to help accused. Nos. 1, 2 and3.” In his 
view what hàs happened was that accused 
Nos; 4 and5 “happened to be there, and 
seeing the disturbance of the peace on the 
main road, they intervened, although they 
were noi on duty, and removed thé quar- 
relling parties to the Police Station: | 

Accordingly he discharged them, pz-port- 
lig to act under s.- 253 of the Criminal 
Procedure Code, and proceeded to try the 
rest of the accused. ; 

There was then an application in revision 
to the Sessions Judge. In his order he 
pointed out in the first place that as the 
offences alleged by the complainant were 
some of them offences triable exclusively 
by the Court ‘of Session the Magistrate's 
order of discharge ought to have been made 


. under s. 209 of the Code and not under 


iw 


sf 


the motor car at all. 


s. 253. Technically this may be so, al- 
though by the time the Magistrate came to 
make his order he had decided that no 


offence triable by the Court of Session had’ 


been committed, so that the proceedings 


<. ceased to be proceedings under Chap. XVIII 


of the Code and became the ordinary pro- 
ceedings for the trial of a warrant case. 
But, in our opinion, in view of the authori- 
ties which have been cited to us and 
in view of the very similar language 
of ss. 209 and 253, it makes no mate- 
rial difference whether the Magistrate's 
order be regarded as one made under 
S. 203, as it purported to be, or under 
s. 209. I shall refer to this point again 
after reviewing authorities. 

The learned Sessions Judge next point- 
ed out that the complainant and one of his 


witnesses, that is Ex. 13, had definitely . 


stated that they had seen accused Nos. 4 
and 5 in the motor car, and they had not 
been cross-examined. Apparently 


not been cross-examined, the Magistrate 
ought to have believed their testimony, al- 
though, as Ihave mentioned, there were 
other witnesses who deposed to the same 
incident and did not see these accused in 
The cross-examina- 


“tion of the witnesses, it should be noted, 


was not waived; it was nearly postponed 
for a Jater opportunity. C 
Next the learned Sessions Judge hag re- 


ferred to the alleged conduct of the Police : 
the complainant ` 


Constables in taking 


. through the streets of the town of Thana, 


without giving him an opportunity 
himself properly. He says: 
his 


trying to discharge 
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the © 
learned Judge thought that, as they had . 


_ Varjivandas (3), 


to dress - 
“This is not. 
the conduct to be expected of a Policeman - 
duty,” That may - 


~ 
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beso’ If it was a fact that the accused 
were oppressive in-their béhaviour to the 
complainant, that was no doubt a breach 
of duty on their part. He should have 
been given time to arrange his dress if it 
was Rccessary, but we fail to see what that 
has to do with the charges of dacoity and 
cther offences which the complainant brought 
against these constables, 

The only reason calling for serious consi-. 
de-ation which the learned Sessions Judge 
has propounded for his order Setting aside’ 
the Magistrate’s order of discharge appears 
to be contained in this passage: “Besides 
when Police Constables were involved in 
such a serious charge it was not at all 
proper for the Magistrate to take on him- 
self the responsibility of appreciating the 
evidence. Properly it is a Jury case and 
the Jury should be allowed to ‘have their 
say in the matter.” In these remarks the 
learned Judge appears to express the opin- 
ion that the Magistrate was not entitled to 
appreciate the evidence given in support 
of the complainant's case. In our opinion 
thet isnot a correct statement of the law. 
There is an early ruling -of this High. 
Court, Queen-Empress v. Namdev Satvaji 
(1), which was at one time cited in support. 
of the proposition which the learned Ses- 
sions Judge appears to lay down. It was held 
there by Mr. Justice West that a Magistrate 
holding a preliminary Inquiry ought to 
commit the accused cto the Court of 
Session when the evidence is enough to 
put the party on his trial and “such a case 


‘obviously arises when credible witnesses. 


make statements which, if believed, would ` 
sustain a conviction”. But.this dictum has 
been explained in later cases in a manner 
which very materially modifies the effect. 
which it might seem at first sight to have, 
In Emperor v. Rawji Hari (2), Mr. Justice 
Batty said (page 2264): — 
“The question whether the District Magistrate's 
order directing the commitment of this case to the 
Sessions should be set aside depends mainly upon -` 
the construction that is to be placed on the words of 
8. 210, Criminal Procedure Code. That section requires 
that a chirge should be framed and commitment made 
only when the Magistrate is satisfied that there are 
sufficient grounds for committing. It is urged that 
this phrase is tantamount to the language used inQueen- 
Empress v. Namdeo Satvaji (1) and Queen-Empress v. 
which, according to the contention 
for the Crown, implies that’ there are sufficient 
grounds when ths facts alleged by witnesses would 
suffices for the conviction if those witnesses were 
believed. The language in both these judgments, 
however, requires that the witnesses should be 
(1) 11 B 372. Ps 
(2) 9 Bom LR 225, 
(3) 27 B 84.. 
SE Dama at L I iaaea maang, 
*Page of 9 Bom. L. &.—(Hd.]; : 
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credible. We think, with yeference to the word- 
ing of the present Code, a Magistrate can hardly 
be said to be satisfied that sufficient grounds for 
committing are supplied bythe evidence of witnes- 
ses, if he himself is unable to believe those witnesses. 
Before he can be satisfied it is manifest that all 
grounds for discrediting them must be removed. 
We think that a District Magistrate is not justified 
in calling on a Subordinate Magistrate to commit a 
case unless it can be shown that if that Magistrate 
was not satisfied as required by s. 210, Criminal 
Procedure Code, that he ought to have been satisfi- 
ed; that is tosay, it ought to appear that the Magis- 
trate had no ground for discrediting the evidence 
adduced for the Crown as well as that the evidence 
relates to facts’ sufficient to form the basisfor a con- 
viction,” i 7 | | 

Againin In re Bai Parvati (4) it was 
held that where a Committing Magistrate 
finds that there is no evidence whatever or 
that the evidence tendered for the pro- 
secution is totally unworthy of credit, it 
is his duty under s. 209 of the Criminal 
Procedure Code to discharge the accused. 
Mr. Justice Batchelor in the course of his 
judgment said (page 167*):— 

“This construction commends itself tous asan 
accurate statement of the meaning ofs. 209 of the 
Criminal Procedure Code Nor do we think that there 
is anything in it which is in real conflict with what Mr. 
Justice West said in the case relied upon by the 
respondent, Queen-limpress v. Namdeo Satvayji (1), 
For, the operation of that decision is limited to 
this that the Magistrate ought to commit when the 
evidence is enough to put the party on his trial 
and ‘such a case obviously arises when credible 
witnesses make statements which, if believed, would 
sustain a conviction’, It seems to us that the whole 
point of this passage lies in attaching due emphasis 
to the word ‘credible’, and some confirmation of 
that constrnction- of the decision may be 
obtained from the observations of the same learned 
Judge in Dhanjibhai v. Pyarji Unrep, Cr. O, 
(1884) 201. : ; 

We have been referred to other cases in 
which the Magistrate’s discretion to ap- 
preciate the evidence and his duty to do 
so are explained and emphasised. In re 
Bat Parvati (4) was followed in Emperor 
v. Bat Mahalaxmi (5). In In re Narainar 
Venkatesh (6) the Court held that the powers 
conferred by.s. 437 of the. Criminal Pro- 
cedure Code are not to be exercised pro- 
miscuously in all cases whenever the Dis-. 
trict Magistrate, who has not seen the witnes- 
ses, forms a different estimate of their 
value from that which was formed by 
the Magistrate who did see them. Mr.- 
Justice . Batchelor, in the course of his. 
judgment in that case, said (page 351T):—= ..2 

“There is no doubt that the District Magistrate 


(4) 8 Ind. Cas 631; 35 B. 163; 12 Bom L R 923. 
(5) 31 Ind. Cas. 347; 17 Bom L R 910; 16 OrLJ | 


41. 
(6) 40 Ind. Cas. 294; 19- Bom L R 350; 18 Or L J` 


> jani ‘ a s 
*Pageof 35 b~--(Hd.] .: ye 
TPage of 19 Bom. L. R.—[Ed ] 
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has jurisdiction to make the order for further inquiry 
which he has made ` But it is important for us now to 
see whether in making that order he exercised his judici- 
al discretion properly or improperly. For it is obvious- 
ly an exceedingly serious thing that a man on the 
same set of .facts should twice be exposed to a 


prosecution of so grave a character as this. The 


‘limits within which the discretion to order a further 


injury should ordinarily be exercised are stated in 
the Full Bench decision in Queen-Hmpress v. Chotu 
(7; a decision which shows that those limits are 
rather strictly confined.” 


The fact that this High Court has ap- 


-proved the decision of the Allahabad High 


Court in Queen-Eimpress v. Chotu (T) is 
important, because what the Full Bench 


laid down in that case amounted in effect 


to this that an order of discharge should 
not be set aside in revision except on such 
grounds as would justify the setting aside 
of an order of acquittal in appeal. That. 
is tosay, an order of discharge which is 
made after hearing all the evidence for 
the prosecution (we are not here concerned 
with orders made at a previous stage 
under s.209 (2)) or 253 (2) ought not to be set 


‘aside unless it can be saidthat the order is 


preverse or manifestly unreasonable and in- 
consistent with an honest appreciation of the 
evidence before the court. 

The learned Government Pleader who 
appeared to support the order of the 
Sessions Judge maintained that a distinc- 
tion ought to be drawn between orders. of 
discharge passed under s. 253 and such 
No such dis- 
tinction appears to be recognised in the 
case cited.. Emperor v. Rawji Hari (2), 
In re Bat Parvati (4) and Emperor v. Bai 
Mahalaxmi (5) deal with orders under 
s. 209, whereas In re Narainah Venkatesh 
(6) and the Allahabad Full Bench case of 
Queen-Empress v. Chotu (7) deal with 
orders under s. 253. But the Courts have 
laid down principles which appear to apply 
equally to an order of discharge passed 
under either section. The suggestion is 
that a Magistrate has a wider discretion 
to appreciate evidence under s. 253 than he: 
has under s. 209, that the Magistrate in this- 
case ought to have passed this order under 
s. 209 and that under that section he was not 
entitled to weigh the evidence but ought to 
have committed the case to the superior court 
as soon as it appeared that .evidence was 
produced in support of the complaint. 
That proposition, however,- is clearly 
untenable in view of the cases to which I 
have referred. 

The learned Government Pleader cited 
Fattu v. Fattu (8) where it was held that a 

(7) 9 A 52 (F. B). l BEN : 

(8) 26 A 564, ae - 
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Magistrate ought to commit if the question 
of discharge or commitment is one merely 
of probabilities. The Court recognized, 
however, that the Magistrate has “a wide 
discretion” in the matter of weighing the 
evidence. In the present case it cannot 
be said, we think, that the Magistrate has 
proceeded merely upon probabilities, He 


considered the whole of the evidence pro- ` 


duced by the prosecution and came to the 


conclusion that so far asthe case against - 


accused Nos. 4 and 5 was concerned it was 
not worthy of belief. 


Manikka Padayachi v. Emperor 
was also cited as laying down the proposi- 
tion that whenever the evidence is of such 
a nature that guilt of the accused can be 
held to be proved or disproved only as the 
result of the valuing and weighing it, the 
Magistrate must commit the accused to 
the Sessions; but if the evidence be of such 
a nature that no reasonable person would 
ever on that evidence hold the accused 
guilty he must be discharged unders 209. 
That is the judgment of-a single Judge 
‘and it appears to us to go further in 
limiting the discretion of the Magistrate 
than the decisions of this court would 
warrant. The view we take is that the 
Magistrate is both entitled ani bound to 
value and weigh the evidence and that, 
if he disbelieves the evidence and makes 
an order of discharge, the question whether 
it ought to be set aside in revision de- 
pends on whether ıt is a reasonable order, 
the criterion being, not whether the revis- 
ing court agrees with it, but whether it 
is rational in the sense that it cannot be 
fairly described as perverse or manifestly 
contrary to the evidence. Inthe present 
case we have gone through the evidence 
and have considered the orders of the 
Magistrate and ofthe Sessions Judge. We 
think that the case against the present appli- 
cants accused Nos. 4 and 5 was very weak 
and that the Magistrate had good grounds 
for taking the view which He did take and 
refusing to accept the testimony of the com- 
plainant and some of his witnesses against 
these accused. I have already pointed 
out that, although the very foundation of 
the.case-against these accused was con- 
spiracy, there is not really any evidence 
whatever to prove conspiracy between them 
and the other accused. We, cannot, there- 
fore, see anything perverse or irrational in 
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(9) 90 Ind, Oas,-530; 48.M 874; 49ML J155: AI 
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the Magistrate’s order discharging the ac- 
cused, 

We must set aside the order passed by 
the Sessions Judge in revision and direct 
that the Magistrate's order be restored. 

Murphy, J.—I agree, 

N.-A. Order set aside, 


_ RANGOON HIGH COURT. 
First Civil Appeal No. 114 of 1932. 
December 16, 1932. 
PAGE, C.J. AND Mya Bu, J. 
A. MINUS— APPELLANT 
VETSUS 
E. DAVEY —RESPONDENT. 
- Injunction—Support of land—Infringement of 
righi—Actual damage, if essential—Remedy— 
Imminent damage, whether sufficient. 

- The owner of land has aright to support from the 
adjoining soil but this right is not a right to have 
the adjoining soil remain in its natural state but a 
right to have the benefit of support, which is 
infringed as soon as, and not till, damage is sustained 
in censequence ef the withdrawal of that support. 
Bonomi v Backhouse (1), Nicklin v. Williams (2), 
Backhouse v., Bonomi (3), Dalton v. Angus (4) and 
Darley Main Colliery Co. v. Mitchell (5), referred to. 
[p. 2.4, col, 1.) 

Where however an act threatening danger to a 
person's land is such that injury will inevitably 
follow,a court may granta perpetual injunction- 
restraining the continuance of that act, even though 
no damage has actually occurred before institution 
of suit. Bindu Basini Chowdhwani v. Jahnabi 
Choudhurant (7), followed. Birmingham Corporation 
v Allen (6) and Pattisson y. Gilford (7), referred to. 
[p. 295, col 1.) 


First Civil Appeal from the judgment of 
Mr. Justice Shaw in Civil Regular No. 314 
of 1931. 

Mr. Doctor, for the Appellant. 

- Mr. Vertannes, for the Respondent. 

Page, C. J.—I have had the advantage 
of considering the judgment of my learned 
brother Mya Bu. in this case. In my 
opinion the law is well settled in the sense 
expressed by Mya Bu, J., and in his careful 
judgment Shaw, J. has marshalled the facts: 
disclosed in the evidence from which, in my 
opinion, he has drawn the right conclusion. - 
Our visit tothesite has confirmed the view 
that we had alredy formed upon a con- 
sideration of the evidence adduced at the 
hearing, and for the reasons given by my 
learned brother the appeal (except as indi- 
cated in his judgment) fails, and must be 
dismissed with costs. 

Mya Bu, J.-The plaintif and the 
defendant are owners of adjoining lands 
situated on the slope of a hillock in 
University Avenue, Rangoon. Both pieces - 
of land have their frontages on- University 
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Avenue. The plaintiff's land is on the east 
ofthe defendant’s and occupies the higher 
part of the slope, The common boundary 
line between the two pieces of land is about - 
332 feet. 

Early in 1931 the defendant in the 
course of levelling his land excavated the 
earth at the higher regions within his own 
area with the result that about the end of 
May, 1931, the earth within the defendant's 
own area but very near the boundary line 
between the two pieces of land was cut 
down along the entire length of the bound- 
ary line. For about the first 120 feet from 
University Avenue, the height of the cutting 
varied from about 13 feet at the highest 
to 12 feet 6 inches at the lowest, vertical. 
After this section of 120 feet the height of 
the cutting decreased gradually towards the 
other end of the boundary line and at about 
320 feet from University Avenue the height 
is 3 feet 9 inches while at the very end of 
the common boundary line (i. e. at 332 feet) 
the height is negligible for practical pur- 
poses. Thetop of the bank ofthe cutting 
lay from the boundary line which is repre- 
sented by a fence at distances varying from 
l foot 9 inches to 6 inches, the greatest of 
these distances being at about 120 feet 
. from University Avenue. The slope of the 
cutting also varies. 1he bestis a little more 
- than three-quarters to one and ths worst 
one-quarter to one, the former being for 
about 200 feet from University Avenue 
and the latter occurring in the section 
between 240 feet and 260 feet trom Univer- 
sity Avenue. l 

The plaintiff complained that by this 
excavation ihe defendant deprived his (the 
plaintiff's) land of sufficient lateral support, 
and rendered that portion of his land lying 
alongside the boundary line unsafe and- 
liable to slide down at any time, and sued 
fora perpetual injunction restraining the 
defendant from removing the necessary 
lateral support to which the plaintiff's land 


is entitled, and for a mandatory injunction- . 


compelling the defendant to restore the 
necessary lateral support to his land. 

The case gave rise to disputed questions 
of fact, namely, the nature and the strength 
of thesoil, and the amount of lateral sup- 
port needed to prevent injury to the plaint-. 
iff's land. 

Besides, it was contended on behalf of 
the defendant that no action would lie 
unless there has been actual damage, and 
that the suit was in the nature of a quia 
timet action and in order to succeed the 
plaintiff must prove imminent danger ofa 
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substantial kind, or that the apprehend- 
edinjury, if-it does occur, will be irrepar- 
able. 

Upon the disputed questions’ of fact, 
referred to above, the learned trial J udge' 
has found that the soil is not’ solid laterite 
earth as alleged on behalf of the defend- 
ant, but is ofa kind known as laterite clay 
as stated by the plaintiff's witnesses, the 
latter being of a lower degree of strength 
than the former, and that to give the neces- 
sary lateral support to the plaintiffs land 
the angle of repose to be represented by the 
slope of the cutting is to be 49 degrees or 
one to one. 

On the question as to the plaintiff's right 
of suit the learned trial Judge held that 
“the plaintiff's suit does lie, although no 
damage to his land has yet occurred and 
althoughit is not alleged that damage is 
imminent of a substantial or irreparable 
nature, because it is alleged that there has 
been an invasion ofthe right of enjoyment 
of his land by the removal of lateral support 
which isan actionable injury”. The learn- 
ed trial Judge has accordingly held that 
the plaintiff is entitled to the injunctions 
prayed for by him. 

In this appeal the learned Counsel for the 
appellant does not contest the finding that 
the ssi ıs not solid laterite earth, but has 
urged that the suit is in the nature of a 
guia timet action in which the plaintiff in 
order to succeed must prove imminent 
danger of a substantial kind, or that the 
apprehended injury if1t does occur will be 
irreparable, neither of which, the learned 
Advocate contends, has been proved in this 
case. 

In my opinion the proposition of law 
advanced by the learned Advocate should 
be-upheld, but the appeal fails inasmuch 
as thereis overwhelming proof ofthe exist- 
ence of imminefit danger of a substantial 
kind to the plaintiff's land unless the 
injunctions prayed fo. be granted. 

The learned trial Judge's findings that 
the plaintiff has a right of action though 
there has occurred no actual injury to his 
own land, and that the suit is not in the 
nature of a quia timet action, are based 
upon the notion that the defendant by ex- 
cavating hisown land withdrew the lateral 
support afforded by it to the plaintiffs land 
and thereby committed an invasion of the 
plaintiff's right to such support. 

It is settled law that the right to the 
support of land in its natural state, 
vertically by the subjacent strata, and 
laterally by the adjacent soil, is a right to 
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which the owner of the ‘surface is of common 
right prima facie entitled. The right to 
lateral support of landis explained in the 


4 


judgment of the Court of Exchequer Cham-. 


ber in Bonomi v. Backhouse (1) as follows : 
“The question in this case depends upon what is 
the character of the right; viz., whether the support 


must be afforded by the neighbouring soil itself 


or-such a portion of it as would be beyond all 
question sufficient: for present and future support, 
or whether it is competent for the owner to abstract 
the minerals without liability to an action unless 
and until actual damage is thereby caused’ to his 
neighbour. The most ordinary case-of withdrawal 
of support is in. town property, where persons buy 
small pieces of land, frequently by the yard or 
foot, and occupy the whole of it with buildings. 
They generally excavate for cellars and in all cases 
Make foundations, and, in lieu of su port given to 
their neighbour's land by the ees 4 soil substitute 
a wall. We are not aware that it has even been 
considered that the mere excavation of the land for 
this purpose gives a right of action to the adjoin- 
ing owner and is itself an unlawful act. although 
itis certain that if damage ensued a right of action 
would accrue. So also we are not aware that, until 
the- case of Nicklin v. Williams (2) - it 
had ever been supposed that the getting coal or 
minerals to whatever extent, in a man's own land 
was an unlawful act, although, if he thereby caused 
damage to his neighbour he was undoubutedly 
responsible for it. The right of action was sup- 
posed to arise from the damage, not from the act 
of the adjoining owner in his own land. The law 
favours the exercise of dominion by every one upon 
his own land and his using it for the most beneficial 
purpose to himself," 

-The decision of the Court of Exchequer 
Chamber ın this case was upheld by the 
House of Lords in Backhouse v. Bonomi 
(3) in which Lord Oranworth observed : 

:“L think the error in ths view which has some- 
times been taken upon this subject, is tbis It 
has been supposed that the right of the party, 
whose Jand is interfered with, is a right to what 
is called the pillars or the support. In truth his 
right is a right to the ordinary enjoymert of his 


land, and till that ordinary enjoyment is interfered . 


with, he has nothing of which to complain.” 

This decision of the House of Lords was 
referred to by Lord Blackburn in the 
House of Lords’ case of Charles Dalton v. 
Henry. Angus & Co. (4) in these words: 


“It is, [think, conclusively settled by the decision 
in the House in Backhouse v. Bonomi (3), that the 
owner of land has'a right to support from the 
adjoining soil; not a right to have the adjoining 
soil remain in its natural state (which right, if it 
` existed,. would be infringed as soon as any excava- 
tion was made in it); but a right to have the 
benefit of support, which is infringed as soon as, 
and not till, damage is sustained in consequence 
of the withdrawal of that support.” 


(1) (1858) El. Bl. & El. 622 at p. 655; 27L J QB 
He 4 Jur. (N s.) 1182; 5 Jur. (y. s.) 1345; 113 RR 
799. 

‘2) (1854) 10 Ex 259, 


(3) (1861) 9H L 0 503; 34L J Q B 18l: 7 Jur. 


(N. 8; 809; 4 Li T (N. 8) 754; 9 W R769; 131 R R305.. 
£03; 50 LIQ B, 


(4) (1881) 6 App Cas. 740 at p. 
689; 44 L T 844; 30 W R 191; 46 J. P. 132. ` 
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In a still later House of Lords’ case 
relating to an excavation whereby the 
adjoining owner's soil was subsequently 
let down—Darley Main Colliery Company 
v. Thomas Wilfred Howe Mitchell (5)— 
Lord Bramwell observed : ; 

“It cannot be said that the act of excavation is 
unlawful, A contract to do it could be enforced.. 
No injunction against it could be obtained unless - 
injury was imminent and certain " 

In- the same case Lord Fitz Gerald 
stated the following propositions as what 
he considered to have been settled by 
authorities : 

“1 That the owner of the surface has a natural’ 
and legal right to the undisturbed enjoyment of 
that surface in the absence of any binding agree- 
ment tothe contrary. . 
_2. That the owner of the subjacent minerals may 
excavate and remove them to the utmost extent, but 
should exercise that right so as not to disturb 
the lawful enjoyment of the owner of the. 
surface: 

3: That the excavation and removal of the minerals 
does not, per se, constitute any actionable invasion 
of the right of the owner of the’ surfaee, although 
subsequent events show that no adequate supports — 
have been left to sustain the surface. 

4. But that, when, in consequence of not leaving 
or providing sufficient. supports, a disturbance of 
the surface takes place, that disturbrance is an 
invasion of the right of ithe owner of the surface, 
and constitutes his cause of action.” 
and came to the conclusion that 
“it is the disturbance then, when it arises, that is 
the cause of action, and not the prior legitimate 
acts of the owners of the minerals in the lawful 
enjoyment of their own property." 

These pronouncements of the law as to 
the right of support of land show that the 
right of an‘owner of land to the support 
from adjacent or subjacent soil is not 
that the substance supporting his soil shall 
not be removed, but that the enjoyment 
of his land be not disturbed by the removal : 
ofits support. 

Therefore, excavation and removal of the 
earth on his own land by a person, without 
leaving sufficient support to the adjoining 
owner's land to enable it to remain in its 
natural state, does not, per se, constitute 
actionable invasion of the latter's right; 
and such an .act to constitute a valid 
foundation for a claim by the adjoining - 
owner for damages must be coupled with 
actual damage or injury to his prop- 
erty. 

On the other hand it is, in my opinion, 
clear that in such a case the court may 
and should restrain the apprehended injury 
by injunction under certain circumstances. 
I have already pointed out that the righ, 
of an owner in the’ support from adjacen 

(5) (1886) 11 App Oas. 127 at p 145; 55 LJ Q B 
529; 54 L T 892; 51 J P 148. 
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or subjacent soil is that the enjoyment of 
his land be not disturbed by the removal of 
ts support, and as Lord Wensleydale 
observed in Bakchouse v. Bonomi (3) 

“an obligation is cast upon the owner of the 
nelehpouring property not to interrupt that enjoy- 

In Corporation of Birmingham v. Allen 
(6) Sir Georg Jessel, M. R, observed: i 
“TE the plaintiff's land had been in its natural state 
no doubt the defendants must not do anything to 
let that land slip, or go down or subside If they 
were doing an act which, it could be proved to 
me by satisfactory expert evidence, would neces- 
sarily have that effect. I have no doubt this court 
would interfere by injunction on the ground upon 
which it always interferes, namely to prevent 
irreparable damage when the 
threatened.” 

In view of this dictum, there can be no doubt 
ofthe correctness of the decision in Bindu 
Basini Choudhrani v. Jahnabi Chowdhrani 
‘7), which is to the effect that where an act 
threatening -danger to a person's land is 
such that injury will inevitably follow, a 
court may grant a perpetual injunction 
restraining the continuance of that act, 
even though no damage has actually 
occurred before instxtution of suit. 

The learned trial Judge has found on 
the evidence that the defendant cut down 
the land near the common boundary line 
without leaving such a slope as would form 
an angle of repose adequate for the support 
of the portion of the plaintiff's land lying 
alongside the boundary line. I have no 
doubt of the correctness of this finding. 
By this act the defendant withdrew the 
lateral support which his land in its natural 
state had till then afforded to the plaintiff's 
land to enable it to remain in its natural 
state. The effect of the evidence of experts 
called on both sides, except that of Mr. 
Lecun whose -testimony the learned trial 
Judge for very good reasons found to be 
unreliable, is that if the cutting were left 
as it was there would be landslips in the 
monsoons until the slope reaches the 
adequate angle of repose, that is, an angle 
of 49 degrees. Neither the veracity of these 
witnesses nor the correctness of their opin- 
ions has been assailed on behalf of the 
appellant before us. The necessary con- 
clusion to be drawn from thé evidence is 
that considering the nearness of the top of 
thebank of the cutting to the common 
boundary line, if the land goes on slipping 
till the restoration of the angle of repose is 
reached, a strip of the plaintiff's land along- 
me) Ss Ch D 284; 48 L J Oh 673; 37 L T 207; 

(7) 24. O 260, 


damage is only 
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side the common boundary line of varying 
width will be involved in the landslip. 
Thus the defendant has by his act threaten- 
ed danger to the plaintiff's land, and the 
danger is ofa substantial kind. l 

Now, the question that falls for determina- 
tion is-whether the defendant's act has been 
such that injury to the plaintiff's property 
will inevitably follow, and it turns on the 
evidence in thecase. Although the learned 


‘trial Judge, in consequence of the view he 


took of the law as to the maintainability of 

the suit, did not give a finding on this point, 

evidence touching this point was adduced by" 
both sides, andupon such evidence we are- 
in a position to decide the question. 

Such evidence appears in the depositions 
of Messrs. Rowland, Dumont and Ghosh, ` 
witnesses for the plaintiff, and Messrs. 
Lecun and Butler who were called by the 
defendant. These witnesses are civil 
engineers. The evidence of these. witnesses 
was recorded towards the end of June and 
the beginning of July this year. Mr. 
Rowland considered that parts of the cutting 
would fall, someduring the ensuing rainy 
season and some in other rainy seasons, if 
nothing was doneto the cutting. He esti- 
mated the degree of probability of this result 
to be great for the back 135 feet, and to be 
reasonable for the first 209 feet. Mr. Dumont 
is certain that the cutting must fall in 
course of time till it reaches an angle of 
repose. TheevidenceofMr. Ghosh may be 
left out of consideration by reason of the 
fact that he considered a much better slope 
thanis spoken to by Messrs. Rowland and 
Dumont to be requisite to prevent danger 
to the plaintiff's land. For the reasons 
given by thelearned trial Judge as to the 
unreliability of Mr. Lecun’s evidence on 
certain other relevant points, we leave his 
evidence also out of consideration. Although 
in Mr. Butler’s opinion a slope forming an 
angle of 60 degrees, i.e., not so good as an 
angle of 45 degrees, would be sufficient to 


- maintain the plaintiffs land in its natural 


state, he admitted that the. bank ın the 
southern portion of the cutting would fall 
away as it stood at thetime he gave eviden- 
He, however, found it difficult to say 


‘ce. 
whether in small quantities or in large 
quantities this bank would fall. 

From the evidence of Messrs. Rowland 


and Dumont, supported in part by the 
evidence of Mr. Butler, as pointed out 
above, it follows, in my opinion, that the 


-bank of the cutting is bound to slip sooner 


orlater. It is, of course, difficult to say 
when exactly the bank will fall, or in what 
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quantities, and how long'it will take before 
the angle of repose is reached; but I am 
unable to view the evidence as indicating 
that the slipping of the bank will take place 
only in the.distant future, or that the slip- 
ping will be so slow as to unreasonably post- 
pone the throwing into the plaintiffs arèa of 
the topof the cutting. After hearing the 
arguments ofthe learned Advocates in this 
appeal,.the Court granted the pressing 
. Tequest of the learned Advocate for the 
appellant (assented to by the learned 
Advocate for the respondent) to visit the 
locale. The result of this visit 1s to help 
tie to beconfirmed in the view that I had 
taken of the evidence, i.e., that there is such 
a great probability of a landslip that in the 
view Of; ordinary men, using ordinary 

sense, injury to the plaintiffs land would 
` necessarily follow. 
inwhich Sir George J essel, Master of the 
Rolls, used -the word “inevitably” in 
Pattisson v. Gilford (8) in which I respect- 
fully agree, [hold that in this case ib is 
proved that, if the bank of the cutting be 
left as it is, injury to the plaintiff's land 
will inevitably follow. 

Moreover, there has actually occurred 
since the institution of the suit a slipping of 
land of a small dimension at the worst section 
of the cutting, and upon the evidence I agree 
with the trial Judgein attributing the slip 
to the steepness -of the Slope at the place 
where it occurred. I also agree with -the 
learned trial Judge that the plaintiff's action 
in banking upthe plinth of his house did 
not make any appreciable difference to the 
flow of water over the bank, and I do not 
think the plaintiff's construction of a road in 
his compound has so altered the contour of 
theland as to add to the volume- of water 
which would ordinarily flow towards the 


defendants land, or to the speed of the 


flow. 

In the result I consider that‘ the plaintiff 
is entitled to the injunctions which the trial 
Court: has granted to him save that the 
decree will be varied by deleting the 
words “right of” before the words “lateral 
support” and the words from “and what 
laterite” to the words “1 top” in the first 
paragraph of its operative part, and that 
otherwise the decree passed by the trial court 
is just and appropriate, 

The appeal fails and I would dismiss it 
with costs. In lieu of the order that the 
expert fees be taxed by the’ Taxing Master 
we assess the expert witnesses’ fees at and 

8) (1874) 18 Eq. . 264; 
WEG ) 18 Eq 250 at p. 264;43 L J Oh 524; 22 
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l CALCUTTA HIGH COURT. aes 
Criminal Revision Prrrrron No. 944 of 1932, l 
March 2, 1933. 

PANCKRIDGE AND PATTERSON, JJ. 
TULSI DAS BARMAN - PETITIONER 
VETSUS 
Srimati SARAJU DEI DEVI AND 

OTHERS OPpposITs PARTIES. 

Criminal Procedure Code (Act F of 1898 ), s. 488—_ 
Maintenance, amount of—‘In the whole’, meaning of + 
—Order fixing monthly allowance of Rs. 100 to wife 
and Rs 80 each to five 
able i z 

The words ‘in the whole’ ins. 488, Criminal Pro» 
cedure Code, are intended to prevent the court from : 
exceeding the statutory limit in the case of any parti- 


cular dependant and are not intended to restrict the. . 
‘powers of the court to ordering a monthly allowance 


of Rs. 100 in respect of the maintenance ofall the’ 
dependants, 


Consequently, an order awarding a monthly 
allowance of Ks. 100 for the maintenance of the wife. 
and a moathly allowance of Rs. 30 in respect of each 
of five minor children, is a proper order. E. C. 
Kent vy. E. L. Kent (1), approved. 


Messrs. Probodh Chandra Chatterjee, Bires- 
war Chatterjee for Mr. Apurba Dhan Mukhi r- 
jee, for the Petitioner. 

Messrs. D. N. Bhattacharjee and Provash 
Chandra. Chatterjee, for the Opposite Parties. 

Judgment.—The only point on which we 
think it necessary to come to a final decision is 
that raised by the first ground upon which the 
Rule was issued. It appears that the first 
opposite party, Srimati Saraju Dei Devi ap- 
plied under s. 488 of the Criminal Procedure 
Code for an order that her husband should be 
directed to make a monthly allowance to her . 
and to her minor children, The Magistrate 
having taken the circumstances of the case 
into consideration has ordered the petitioner 
to make a monthly allowance of Rs. 100 for 
the maintenance of the lady and a monthly 
allowance of Rs. 30 in respect of each of five 
m-nor children. He has thus been ordered 
to pay to a total monthly allowance of 
Rs. 250. The petitioner submits that this 
order is illegal; and he relies on the fact 


. that the section limits tbe power of court to 


ordering a monthly allowance at a rate not 
exceeding Rs 100 in the whole. According | 
to the petitioner, this means that however 
many dependants a person is neglecting to 
maintain he cannot, under the Code, be . 
ordered to make as a monthly allowance for 


children, whether justifi- l = 
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their support a total sum more than Rs. 100: 
For this Mr. Chatterjee for the petitioner 
has relied on an unreported judgment of 
Mr. Justice Jack sitting singly in 
Criminal Revision No. 220 of 1982. 

It is clear that in that case the attention of 
the court was not drawn to the case of E C. 
Kent v. E. L. Kent (1), where the point 
was raised and decided by Mr. Justice 
Devadoss in a sense contrary to the opinion 
expressed by Mr. Justice Jack. Both the 
decisions are of Judges sitting singly and 
neither of them is binding upon us. I cer- 
tainly prefer the decision of Mr. Justice 
Devadoss which is to the effect that the 
words ‘in the whole’ in the section do not 
mean that Rs. 100is the maximum limit for 
all the dependants together, but means ‘for 
‘all kinds of maintenance for each depen- 
dant’. The judgment examines the result 
which will follow if the construction for which 
Mr. Chatterjee argues is the correct one. I need 
not elaborate them here. But it is sufficient to 
say that in my judgment the words ‘in the 
whole’ are intended to prevent the court 
from exceeding the statutory limit in the 
case of any particular dependant and are 
not intended to 1estrict the powers of the 
court to ordering a monthly allowance ‘of 
Rs. 1CO in respect of the maintenance of all 
the dependants. That being so, we are not 
prepared to vary the ordêr of the Magisirate 
on the first ground mentiojred in the petition. 

. With regard tothe merits, it appears to 
me that the most important question is 
whether the estate’out of which, it is suggest - 
ed, ihe petitioner should pay the maint enance 
ordered is secular or debuttar. That is not 
a question which can satisfactorily be de- 
cided by us, and in addition to this, itis a 
question which is in issvein at least one 
suit now pending between the parties, It 
-is for the petitioner, if there is any founda- 
tion for his suggestion as to the character 
of the property, to have the civil proceed- 
ings expedited and, if he obtains a decision 
in “his favour, to apply to the Magistrate 
to vary the maintenance order. Although 
the order was made on the 29th of March, 

1932, nothing has been recovered under it 
and its execiition was ‘stayed when the Rule 


was granted. We are of opinion that this 
stay order should not be allowed to remain’ 


in operation, except to a limited extent with 
regard to the arrears of maintenance. We, 
therefore, discharge the Rule and vacate the 
stay order except to this extent, namely, that 


it is stayed with regard to the arrears -of 


(1) 90 Ind Cas. 669; 49 M 891; 49 M L J 335; 26 
Or. L J 1597; A I R 1926. Mad, 59. 


. reversing ‘that of the Subordinate 
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maintenance due under the order up till the 
Ist of January, 1933, and we uphold the 
order of maintenance at the rate of Rs, 250 
a month. If the opposite parties are suc- 
cessful in the civil proceedings, it will be 
for them to apply for leave to execute the 
maintenance order in respect of the arrears 
mentioned above. 
A, Rule discharged, 


— eye ee 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 115 of 1929. 
February 15, 1933. l 
SHADI LAL, C.J. AND . 
BROADWAY, J. tes 
FATEH CHAND—PLAINTIFE— 
APPELLANT . h's 
Versus l 
ARJAN AND OTHERS— DEFENDANTE — l 
RESPONDENTS. 
Punjab Tenancy Act (XVI of 188? , 8.77 (8) el. im — 
Purchase of landlord's right to recover rent—Suit by y 


purchaser against tenant, whether cognizable by 
Civil Court. 

Where inexecution of a decree the right of a 
landlord to recover arrears of rent of agricultural 
land from his tenant was purchased by the plaintiff 
and the plaintif brought a ‘suit against the tenant 
for recovery of the arrears: 

Held, that the plaintiff could not be regarded as a 
landlord within the meaning of s ‘7,sub-s (3), cl. 
(ni, Punjab Tenancy Act, thatthe suit was therefore 
notone rought by alandlord for arrears of rent 
and thatit was cognizable by a Civil Court Ganpat 
Rai v. Sardara 1) jand Ishar v. Dittu (2), relied on. 


Letters Patent Appeal against an order 
of Mr. Justice Jai Lal, dated the lst May, 
1929, affirming that.of the District Judge, 
Ludhiana, dated the.8th November, 1938, 
Judge, 
Fourth Class, Samrala, District Ludhiana, 
dated the 16th April, 1928. 

Mr. J. L. Kapur, for the Appellant. 

Lala Badri Das, R. B.,'for the Respondents. 

Shadi Lal, J. —In execution of a decree 

against one Nanda his right to recover 
arrears of rent in respect of agricultural 
land from his tenant Arjan Singh was 
purchased by the plaintiff, who has brought 
the present suit for the recovery of the 
money due from Arjan Singh on ‘account 
of the arrears. The question “for determina- 
tion is whether the suit should be held to. 
be one brought by a landlord for arrears 
of rent within the meaning of cl. (n) of 
s. 77, sub-s. (3) of the Punjab. Tenancy 
Act, Now, it is clear that the plaintiff, 
who is merely a purchaser of the landlord’s 
right to recover arrears of rent; cannot be 
regarded to be landlord within the mean- 


pa ki 
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ing of that clause. Nanda was certainly 
the landlord but the plaintiff is not his 
successol-in-interest in the land, and 
cannot, therefore, be held to be a landlord as 
contemplated by the 
The judgment in Ganpat Rai v. 
Sardar, (1), is an authority for the propo- 
sition that a suit to recover arrears 
of rent in respect of agricultural 


land by a person to whom the landlord- 


has sold the right to recover the arrears 
is cognizable by a civil Court. Thesame 
view ‘has. been taken in Ishar v. Dittu (2). 
The sih, is, therefore, cognizable by a civil 
Court. _ 
. I would accordingly accept the appeal 
and .setting aside the judgment of the 
Single Bench remit the case for decision 
on the merits. The respondent must pay 
the costs incurred by the appellant in this 
appeal.. 

Broadway, J.—I concur. 

N. Appeal accepted. 

(1) 13 Ind Cas 511: 61 P L R 1912;67 P W D 1912, 

(2)134 Ind Cas 1119; 12 L 433; A I R 1931 Lah. 
623: Ind. Rul. (1932) Lah 15; 32 P L R 924. 





ALLAHABAD HIGH COURT, 
Civil Revision No, 563 of 19830. 
April 2, 1931. 

SEN, dJ, 

SECRETARY or STATE ror INDIA 

— DEFENDANT — ÅPPLIOANT - 


VETSUS 
Frem FAZALUDDIN-BADRUDDIN 
-— PLAINTIFF - OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s.80—Rule, 
if mandatory— Railways Act (IX of 1890), s. 77, 
notice under—Whether dispenses with necessity of 
notice under 8.80, Civil Procedure Code---Pcstal 
receipt of acknowledgment of document transmitted 
to Railway, inference from. ae ; ma 

‘The statutory rule of procedure in s. 80, Civil 
Procedure Code,is imperative and the (delivery or 
service of a notice under es. 77, Railways Act, does not 
obviate the necessity of the rule contained in s. 80, 
Ali Asmat v. G.I. P. Ry. (1), relied on. 

Because a certain postal receipt of acknowledgment 
has been filed by the plaintiff which purports to be 
with reference to some document transmitted to a 
Railway authority, it cannot be predicated with cer- 
tainty that thedocument in question was a notice 
which fulfilled the requirements of s. 77, Railways 


“Giwil Revision against the decree of the 
Additional District Judge, Agra, dated the 
4th November, 1930. l 

Mr. Ladlt Prasad Zutshi, for the Ap- 
plicant. l 

Mr. S. C. Das, for the Opposite Party, 
- Judgment.—Thisis an application for 
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revision by the Secretary of State under 
s. 20, Provincial Small Cause Courts Act. 
On 16th August 1929 an oil tank was 
despatched by A. O. Oil Co. Ltd. from 
Rawalpindi to Punjab Oil and Machinery 
Stores at Jhansi. Rawalpindi is on the 
N. W. Ry., while Jhansi is on the G. I. P. 
Ry. When the oil tank reached the Agra 
Cantonment Station, it was found to be 
leaking, -Plaintiff, who is the endorsee of 
the Railway consignment receipt, applied 
to the Railway authorities at Agra Canton- 
ment Station for the delivery of the 
oil tank to him, as the oil tank was 
leaking. On 23rd August 1929, the oil 
tank was delivered to the plaintiff as 
requested. The present suit was institut- 
ed inthe Court of the Judge of Small. 
Causes at Agra for recovery of Rs. 216 
together with interest being the difference 
of the freight between Rawalpindi and 
Jhansi, the place where the oil tank was- 
stipulated to be delivered and Agra where 
it was actually delivered. The suit was 
directed against the Secretary of State 
upon the ground that he was the owner of 
the G.J.P. Ry. Co. The N. W. Ry. was 
notimpleaded in the action nor was any 
relief claimed against that Railway. ; 

On 16th July 1930, the defendant applied 
that two preliminary issues be framed in 
the case andthat the suit be decided on 
those two issues. It was contended that 
no notice of the projected suit had been 
served upon the Secretary of State in the 
manner provided and prescribed by s. 80, 
Civil Procedure Code. It wasalso contend- 
ed that the non-joinder of the N. W. Ry. 
Co. who were the contracting party was a 
defect which was fatal to the suit. Curious- 
ly enough, no order was passed on this 
application. The case was taken upin the 
ordinary course of hearing on 4th Nov- 
ember 1930, and the plaintiff's claim was 
decreed. The learned Judge of the’ court 
below hasfound that non-compliance of 
the provisions of s: 80, Civil Procedure Code, 
does not defeat the suit inasmuch as notice 
under s. 77, Railways Act (IX of 1890) had 
beenserved on the N. W. Ry. Co. The 


court observes: 

“It was contended that the notice should have 
been servedon the District Officer of Agra, as 
both the Railways were State Railways. I do not 
think it was necessary to do so. For the pur- 
poses of the suit, the Agent or the Manger of 
the Railway Companies could be considered ag 
representing the Secretary of Stata. I decide the 
issue in the negative.” 


Section 80, Civil Procedure Code, is man- 
datory and provides that: 
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“no suit shall be instituted against the Secretary of 
State . . . until the expiration of two months next 
after notice in writing hasbeen, in the case of the 
Secretary of State in Council, delivered to, or left 
at the office ofa Secretary to the Local Government or 
the Collector of the district.” 


“Ha hypothesi ths notice of the con- 
templated suit had not been delivered to, 
or left at the office of a Secretary to the 
Local Government or the Collector of 
Agra. The statutory rule of procedure 
quotedabove is imperative. The court 
below is wrong in holding that the delivery 
or service of a notice under s. 77, Railways 
Act, obviates the necessity of the compliance 
of the rule contained ins. 80, Civil Procedure 
Code. The matter iscovered by authority. 
It has been held by a Division Bench of this 
Court in Ali Asmat v, G. I. P. Ry. (D), 
that a notice under s. 77, Railways Act, 
would not dispense with the necessity of a 
notice under s. 80, Civil Procedure Code. 
The lower court was further not justified ın 
arriving atthe conclusion that notice in 
due compliance with s. 77, Railways Act, 
had been served upon the Railway authority 
concerned. No such notice either in the 
original or in the shape of an offcially 
certified copy has been produced in the 
case. The finding of the court below 
rests upon very slender data. Because 
a certain postal receipt of acknowledg- 
ment has been filed by the plaintiff which 
purports to be with reference to some 
document transmitted toa Railway authori- 
ty, it cannot be predicated with certainty 
thatthe document in question was a notice 
which fulfilled the requirements of s. 77, 
Railways Act. No notice under s. 80, 
Civil Procedure Code, having been tender- 
ed or delivered as required by s. 80, Civil 
Procedure Code, the suit against the 
Secretary of State was bound to fail. I 
accordingly allow this application, set 
aside the order of the court below and 
dismiss the suit with costs. 

N.A. Application allowed. 


(1) 124 Ind. Cas. 711; A I R 1930 All. 476; 52 Al. 


837: Ind. Rul. (1930) All. 567; (1930) A. L. J.1125, 


RANGOON HIGH COURT. 
‘First Civil Appeal No. 53 of 1932. 
January 23, 1933. 

Paces, C.J. AND Mya Bu, J. 
BIMALANANDAN PRASAD— 
APPELLANT | 
VETSUS 

Tas UNITED REFINERIES, LTD., AND 
O1HERS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. KAT, rr. 
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22, S9—Notice under O. XXI, vr. 22—Sale held 
without notice, effect of—Legal representative of 
deceased judgment-deblor applying to postpone sale— 
Consent order by High Court regarding terms of sale 
— Legal representative debarred by his own conduct 
HE questioning jurisdiction of court to order 
sale. | 

A sale held in the course oferecution proceedings 
without the issue of a notice to the legal represen- 
tative of a party in a case to which O XXT, r. 22, 0. 
P ©. applies is irregular and inoperative as against 
such legal representative. Manmatha Nath Ghose v. 
Lachmi Debi (2), Raghunath v. Sunder Das Kettri 
(3) and Gopal Chunder Chatterjee v. Gunamoni Dasi 
(4), referred to. fp 301, col. 2.] 

But O. XXI, r. 22, was enacted solely in aid of 
judgment-debtors andtheir legal representatives, 
and those persons in whose favour the rulé‘operates 
may by their conduct debar themselves from .the 
right of insisting upon its enforcement. They - 
can also be precluded by their conduct from chal- 
lenging the validity ofan order which was made 
without issuing the prescribed notice. [p. 301, col. 


A the legal representative of a deceased judgment- . 
debtor applied to have a salein execution set aside 
on the ground that he had not been served with 
notice under O. XXI, r. 22, Civil Procedure Code. It 
appeared that the notice of the sale had been 
published and held by the court to have been duly 
served on A by substituted service. It also appeared 
that he had appeared during the sale proceedings in 
the executing Court and had applied for a post- 
ponement of asale which application had been dis- 
missed, and that a consent order had been passed by 
the High Court regarding the terms of the sale: 

Held, that A was debarred by his own conduct from 
questioning the jurisdiction of the court to order the 
gale, on the ground of atsence of notice under - O, 
XXI, r.22 [p. 303, col. 1.1 


First Civil Appeal from an order of the 
District Court, Hanthawaddy, in Civil 
Execution No. 30 of 1931. 

Mr. Hay, for the Appellant. 

Mr. Jones, for the Respondent. | 

Page, C. J.—This appeal must be dis- 
missed. 

Although I am not able to accept in toto 
the grounds either on law orin fact upon 
which the order of the District Court was 
based, I amof opinion that the order dis- 
missing the appellant’s application was 
correct,and must be confirmed. The ap- 
pellant applied under s. 47 of the Civil 
Procedure Code to the District Court of 
Hanthawaddy for an order that the 
execution proceedings in Civil Execution 
No. 30 of 1931, and the sale of a refinery 
held inthe course of the said proceedings, 
be declared null and void. There are no 
merits inthe application, and, in my opin- 
ion, if it was granted the court would be 
condoning what is in effect an abuse of the 
process of the court. 

On the 10th September 1930 a decree 
was passed in favour of the Ist respondent 
by the High Court on appeal from an 
order of the District Court of Hanthawaddy 


300 
of the 16th July 1929, against the 2nd, 3rd, 
4th and 5th respondents and one Rai 
‘Bahadur Robinandan Prasad, of whom the 
‘appellant is the sole heir and legal re- 


‘presentative, inter alia, for a sum of 
Rs. 2,35,000 with interest, and for the sale 
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- in lieu of the 4th appellant. 
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appellant i in an appeal to His Majesty in 
Council from the decree of the 10th 
September 1930), was brought on the record 
On the 12th 
August 1931 the lst respondent applied to 
the District Court of Hanthawaddy for an 


order “(z) that the name of Bimalanandan 
Prasad be substituted for that of Rai 
Bahadur Robinandan Prasad as his legal 
representative ; (ii) that notice of the 
application for execution by way of sale 
of the refinery be issued to Bimalanandan 
Prasad through his Advocates Messrs. 
Cowasjee, Anklesaria and dJeejeebhoy.” 
Accordingly, the appellant was brought 
on the record as the legal representative 
of the 5th defendant. In these circumstances 


of the refinery “should the amount of the 
‘decree not be paid.” In the original suit 
(Cil. Regular No. 11 cf 1928) out of 
suhih the. present execution proceedings 
oe “arise the ist respondent was the plaintiff, 
a dhe Ord, 3rd, 4th and 5th respondents the 
H Pi AEE 3rd and 4th defendants, respec- 
t tively, and Rai Bahadur Robinandan 
® Piesa the oth defendant. On the 10th 
AN ie cto aber 1929 an application for execution 
see tithe: original decree was filed by the 1st 


‘respondent in Civil Execution No. 97 of 
1929-and the property in suit was sold in 
execution of the decree then subsisting. 
This sale was set aside and the 
execution proved abortive. On the 23rd 
May 1931 afresh application for execution 
by way of attachment and sale of the 
refinery was filed by the lst respondent, 
and it was held by the District Court, and 
it is not now disputed, that due notice 
thereof was served on the judgment-debtors. 
- It may be taken for the purpose of this 
appeal that the sale proclamation was 
duly drafted and published ; no argument 
to.the contrary was presented to the court 
at the hearing of the appeal, and I am 
satisfied that the applicant has not sus- 
tained any substantial injury by reason of 
any irregularity in connection with the 
proclamationor the publication of the sale, 
On the 30th November 1931 the refinery 
was sold, and was purchased at the exe- 
cution sale by the 6th respondent. On the 
“ 2nd January 1932 the appellant under s. 
47 of the Code filed the application out 
of which the present appeal arises. 

Now, the only ground upon which it was 
contended either in the District Court or 
- atthe hearing of the appeal that the sale 
should be declared void, or in the alter- 
native set aside, was that on the 13th 
June 1931 the 5th defendant died, and that 
no notice had been issued tothe appellant 
as the legal representative of the 5th de- 
fendant requiring him to show cause why 
the decree should not be executed against 
him, as provided in O. XXI, r. 22 of the Code, 
In my opinion this contention cannot be 
sustained. 

On the 5th August 1931, on the application 
of the respondents Nos. 1 to 3, the appellant 
as the sole heir and legal representative 
of the -5th defendant (who wash 


it is unnecessary to consider whether, hav- 


‘ing regard tos. 50 and O. XXII, rr. 4 and 


12, itis a material irregularity not to 
bring the legal representative of a deceased 
defendant upon the record [see Taragint 
Debi v. Raj Krishna Mondal (1)], and in 
any event,even assuming that we appellant 
had not duly’ ‘been brought upon the record 
in these proceedings, in my opinion he 
thereby sustained no substantial injury. 
On the llth September 1931 the lst res- 
pondent applied that notice of the 
execution proceedings by way of sub- 
stituted service should be sawed upon 
the appellant both by registered post and, 
by advertisement in the “Pioneer” news- 
paper, and, on the 21st September, 1931, the 
District Court ordered that the ‘following 
notice should be served upon the appellant 
in the manner therein stated :_ 
Notice to show cause. 

IN THE DISTRIOT COURT OF HANTHA- 

WADDY AT RANGOON IN THE PROVINUE OF 
BURMA. 
Civit Execution No. 30 oF 1931. 
Arising out of Civil Regular uit No. 11 of 1928. 


UNIV ED REFINERIES (BURMA), LIMITED— 
(DEOREE-HoLDERS) 


versus 
RAM RAGHUBIR LAL AND FOUR OTHERS. 
(J UDGMENT- DEBTORS), 

To BIMALANANDAN Prasan of Daranagar, Benares City, 
son and legal representative of Rai Bahadur Robi- 
nandan Prasad (deceased), the 5th defendant above 
named, 

W ueeeas the decree-holders bave made application 
to this Court for the execution of their decree by the 
sale of the oil refinery buildings and lands situate at 
Thilawa, and forming the subject matter of the suit 
and whereas the court has ordered the sale to be 
held you are hereby notified to appear before this 
court on or before October Sth, 1931, to show cause, 


_ if any, why the said sale should not be held, failing 


which the sale will proceed. 
Given under my hand, etc 
(Sd.) Joun P. Doytz. 


Note —The above to be.sent to The ‘Pioneer” for 
(1) 115 Ind, Oas. 520; 32 O0 W N 418. 
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publication. Also to be served by Registered Post on 
BimalJanandan Prasad. 

` On the 22nd- October 1931 substituted 
service of the notice was held to have been 
duly effected, and it was ordered that a 
proclamation should be drawn up for a 
sale of the property on 30th November, 
1931. .On the 23rd October the proclama- 
tion was duly made and on the 30th Novem- 
ber the sale took place. In my opinion the 
notice of the 21st September, 1931 was 
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Further, on the 25th November, 1931, 
Messrs. Cowasjee, Anklesaria and Jeejee- 
bloy, purporting to act on behalf of the 
appellant and the 2nd, 3rd and 4th res- 
pondents, also filed an application in the 
District Court of Hanthawaddy “that the 
sale by the Receiver be postponed for four 
months.” . That application was rejected, 
and on the 30th November 1931 the sale took. 
place. eee we? 


Fa ws = pe bika 


. A Tee E = 
Now, the object and effect of O. XXEra223>., 
as I ventured to point out in Manmatha: 
Nath Ghose v. Lachmi Debi (2) ; iS anan is, 
“that ..... it was only fair to the judgmen{-debtor, s.t"; 
that he should be given notice of the application fox 
leave to execute a decreein order that he mightihave.. , 
an opportunity of showing cause why t S process“: 
should not beissued against him ; otherwise:it-itight;. 


intended to be, and was, a valid notice 
under O. XXI, r. 22. Iam further of opin- 
ion that, even if (contrary to the opinion 
that I hold) the said- notice did not comply 
‘withthe provisions òf O. XXI, r. 22,in the 
‘circumstances obtaining inthe present case 


it isnot open to the appellant to contend that 
the sale was thereby rendered in whole or 
inpart a nullity. I am at one with the 
learned District Judge in thinking that at 
all materialtimes the appellant and/or his 
agents or advocates authorised in that 
behalf were fully aware of the proceedings 
that had beentaken in Civil Execution No. 
30 of 1931. Indeed, it ıs common ground 


that, on the 25th November, 1931, Messrs. 


Cowasjee, Anklesaria and Jeejeebhoy, the 
Advocates of th appellant and of the 2nd, 
3rd and 4th respondents, duly authorised in 
that behalf, filed an application in the High 
Court for the purpose of obtaining an order 
anter alia “that the salefixed for the 30th 
November 1931 by the District Court of 
Hanthawaddy be stayed pending the result 
of the appeal to His Majesty in Council,” 
and that onthe 27th November 1931 a con- 
sent order was passed on the said applica- 
tion in the following terms : 
IN THE HIGH COURT OF JUDICATURE AT 
RANGOON 


CIVIL MIBOELLANEOUS APPLICATION No. 1&8 or 19:0. 
RAM RAGHUBIR LAL AND OTHERS —APPELLANTS 


versus 
THE UNITED REFINERIES (BURMA), LIMITED 
AND ANOTHER—RESPONDENTS. 
Dated Rangoon, the 27th day of November 1931. 
Having heard the learned Advocates for the appli- 
cants and the 1st respondent by consent itis ordered 
that the application for staying the sale be dismissed. 
If the property is purchased by some person other than 
the lst respondent letthe proceeds of sale be deposit- 
ed in court, the lst respondent to be at liberty to 
withdraw the amount so paidinupon giving reason- 
able security tothe satisfaction of the Deputy Regis- 
trar, Appellate Side, of thiscourt. If the property is 
purchased by the Ist respondent the Ist respondent 
undertakes not to transfer such property in any form 
until the determination of theappeal to His Majesty 
in Council or such further order ás may be made. 
Liberty to apply. 
The terms of the consent order have been 
carried out, and the proceeds of the sale of 
the property were duly deposited in the 
court. Bais Pa Ta A A j 
oe e 


- against such legal representative. 
` matha Nath Ghose v. Lachmz Debi (2), Raja- 


a -ye Soa rgi AA 
happen thata dishonest decree-holder would:be:able#> 
to ‘snap’ an order granting leave to execute thé/decree 
from the court, and attach the debtor's ‘property 
without the debtor having an opportunity of ques- 
tioning theregularity or the fairness of the execu- 
tion.” j 

In Raghunath v. Sundar Das Kettri (3), 
Lord Parker, delivering the judgment of. 
the Judicial Committee, observed : 

As laid down in Gopal Chundar Chatterjee v. 
Gunamoni Dasi (1), a notice under s, 248 of the Code 
(now O. XXI,r 22) is necessary in order that the 
court should obtain jurisdiction to sell property by 
way of execution as against the legal representative of- 
a deceased judgment-debtor.” z 

The law, in my opinion, has remained . 
the same notwithstanding the addition to 
the provisions of s. 248 of sub-r. (2) of O. 
XXI, r.22, and a sale held inthe course of 
execution proceedings without the issue of. 
a notice to the legal representative of-a 
party in a case to which O. XXI, r. 22, 
applies is irregular and inoperative. as 
Man- . 


gopala Ayyar v. Ramanujachariar (5) and 
A Nandi v. Rahatannessa Bibi 
6). ae 
Now, can a party to a proceeding in the 
course of which an order has been passed 
by the court without jurisdiction be preclud- 
ed by his own conduct from challenging 
the validity of the order ? In my opinion, 
it depends on the circumstances. The 
principles to be applied were enunciated by 
(2) 105 Ind, Cas. 65; 55 C96at p. 101546 OLJ 
579; AIR 1928 Cal 60. ; 
(3) 24 Ind. Cas. 304; 41 IA 251; 42 0-72-18 O 
N 1058; 1 L W 567; 27 M LJ 150; 162M L.T 353: 
(1914) M W N 747; 16 Bon. LR $14; 203625 J 555; 
l3 A LJ154(PQ), E 
(4) 20 0 370. 
(5) 80 Ind, Cas. 92; 47 M 288; A I 
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phe i 
. R-1924 Mad. 


- 431; 36M LT 37; (1924) M W N 182; 46M L J104; | 


19 L W 179. M 
(6) 133 Ind. Cas. 670; 58 O 825; 53 -OLEJ 46; 35 0 
Ta 220; A I R 1931 Qal, 555; Ind, Rul, (1931) Cal, 
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Lord Watson in delivering the judgment of 
the Privy Council in Ledgard v. Bull (7). 
His Lordship observed : 

“The District Judge was perfectly competent to 
entertain and try the suit if it were competently 
brought, and their Lordshipsdo not doubt that, in 
such a case, a defendant may be barred by his own 
conduct from objecting to irregularities in the insti- 
tution of the suit. Whenthe Judge has no inherent 
jurisdiction over the subject-matter of a suit, the 
parties cannot, by their mutual consent, convert it 
. into a “proper judicial process, although they may 
constitute the Judge their arbiter, and be bound by his 

decision on the merits when these are submitted 

to him. But there are numerous authorities which 
establish that when, ina cause whizh the Judge is 
competent to try, the parties without objection join 
issue, and goto trial upon the merits tha defendant 
* cannot subsequently dispute his jurisdiction upon 
the ground that there were irregularities in the 
~initial procedure, which, if objected to at the time, 
would have lèd to the dissmissal of the suit." 
The same rule was laid down by West, 
J., in Vishnu Sakharam Nagarkarv. Kri- 


shnarao Malhar (8), where his Lordship 
held 


“that where jurisdiction over the subject-matter 
exists, requiring only to be invoked in the right 
way, the party who has invited or allowed the court 
to exercise it Ina wrong way cannot afterwards 
turn round and challenge the legality of the proceed- 
ings due to his own invitation or negligence, 

- e . Had there indeed been no jurisdiction 
over the subject-matter, the acquiescence of the 
parties concerned could not create it.” 

In the present case it cannot be disput- 
ed that the District Court had inherent 
jurisdiction to order a sale of the prop- 
erty in suit in execution of the decree; bui 
assuming forthe purpose of argument that 
a valid notice had not been issued under 
O. XXI, r. 22, the proper method of invok- 
ing its jurisdiction in that behalf as against 
the appellant was not adopted. The order 
for sale, therefore, would have been made 
without jurisdiction in the sense indicated 
in the judgment in Ledgard v. Bull (7). In 
my opinion, however, even in that event in 
the circumstances obtaining ih the present 
case the appellant could not be permitted 
to challenge the jurisdiction of the court 
to order the sale of the refinery, or the 
validity of the sale that took place. At 
all material times the appellant or his 
authorised agents were fully awareof the 
steps that had been taken in connection 
with the sale, and it was not necessary to 
issue a notice to the appellant under O. 
XXI, r. 22,in order to prevent a gale 
taking place without his knowledge or an 
opportunity being given to him to resist it. 
Further, the effect of the consent order of 
the 27th November, in my opinion, was 

(7) 13 TA 1384 at p. 145; 9A 191; 4 Sar. 741; 10 Ind. 
Jur. 471 (PO). l 

(8) 11B 153 at p. 159. 
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that the parties agreed thatthe sale (that 
is, [he sale which under the order of the 
District Court was. to be held on 30th 
November 1931) should take place upon 
the terms set out in the consent order. Pur- 
suant to that agreement the sale was held 
and the sale-proceeds were duly deposited 
in court. 

Tam of opinion that in such circum- 
stances the appellant ought not to be allowed 
to dispute the validity of the sale upon the 
alleged ground thatthe District Court in ` 
the absence of anotice to the appellant 
under O. XXI, r. 22, had no jurisdiction 
to order that the sale should take place. 
So to hold would be mere pedantry, and an 
order in that sense would, in my opinion, 
work injustice, and be contrary bothto law 
and good sense. The court sits to administer 
justice according to law, and whenever it 
is possible to do so the court ought “to 
refuse to permit mere technicalities to 
override the substance of the law. The 
court should move along the broad stream 
of the law and notallow itself to be enticed in- 
toside rivulets where the water is neither 
deep nor clear, and it is easy to run aground. 


. It is to be borne in mind that O. XXL r. 22, 


was enacted solely in aid of judgment-debt - 
ors and their legal representatives, and 
to prevent a“snap” order being obtained 
for execution against a judgment-debtor 
or his estate. Now, when a stutute or a 
statutory rule is enacted granting a privilege 
to a particular person or class of persons, it 
may be, as inthe case of the contractual 
incapacity of infants under the Infants 
Relief Act, 1874, that the statute or rule was 
enacted not merely for the benefit of the 
person or the class of persons to which it 
applies, but upon grounds of public interest; 
and in such cases; no doubt the persons 
in whose favour the enactmert works can- 
not be barred by their own conduct from 
invoking the aid of the statute or rule that 
has been passed in the interest ofthe public 
generally. As Bayley, J., observed in King 
v. Inhabitants of Hipswell (9) 


“it is satd that void is sometimes construed void- 
able, and where the provisions are introduced for the 
benefit of the parties only, such a construction may 
be right; but whereit is introduced for public pur- 
poses, and to protect those whoare incapable of 
protecting themselves, it should be given its full 
force and effect.” 

Thus when referring to the provisions of 
the Infants Relief Act (1874), in R. Leslie 


Ltd., v. Sheill (2) Lord Sumner pointed out 
(9) (1828) 8 B & O 456; 108 ER 1116; 2 Man. & | 
Ry. 474; 7 LIMO (os) 4. ; 
(10) (1914) 3K B 607 at p. 612; 8 L JK B 145: 
111 LT 106; 58S J 453; 301 LR 460, ie 
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“thatit was thought necessary to safeguard the 
weakness cf infanis at large, even though here and 
there & juvenile knave slipped through.” 


See also Nawab of Murshidabad v Bilas 
Roy Chowdhuri (11) and Lz parte Pratt (12). 
In each case, however, regard must be 
had tothe attention of the Legislature in 
enacting the rule, and in cases such asthe 
present case, in which a rule has been 
enacted solely for the protection of judgment- 
debtors and their estates and not upon 
grounds of public policy or in theinterest 
of the public generally, in my opinion it is 
clear both upon principle and authority 
that a person in whose favour the rule 
operates may by his conduct debar himself 
from the right of insisting upon its en- 
forcement. 

In the present case the appellant, al- 
though he wasfully aware of allthe steps 


that were taken from time to time in connec-- 


tion with the sale of the refinery in these 
execution -proceedings, neither in the 
District Court nor in the High Court ever 
suggested that the court had no jurisdic- 
tion to order the sale by reason of the 
failure to issue a notice to him under O. 
XXI, r. 22, and in my opinion, by con- 
senting to the saleofthe refinery that had 
been ordered by the court upon the terms 
set out in the consent order—which terms 
were duly carried out—and by applying 
to the District Court of Hanthawaddy for 
a postponement of the sale, the appellant 
was precluded by his own conduct from 
thereafter disputing the jurisdiction of the 
court to order the sale to which he had 
consented; upon the ground that the pres- 
cribed notice had net been issued to him 
under O. XXI, r. 22. Renunciavit juri pro se 
introducto. For these reasons, in my opin- 
ion, the appeal fails, and must be dismiss- 
ed with costs, five gold mohurs. 

Miya Bu, J.—I fully concur in the judg- 
ment of my Lord, the Chief Justice, and 
have nothing to add to it. 

N.-A. Appeal dismissed. 

(11) 118 Ind Oas 561; 56 O 202; A 1R 1929 Cal. 


433; Ind. Rul. (1929, Cal. 657. 
(12) (1883) 11 QB D 33}. 





ALLAHABAD HIGH COURT. 
First Civil Appeal No 138 of 19390. 
June 22, 1932. 
MUKERJI AND BENNETT, JJ. 
Musammat KISHUN PIYARI AND ANOTHER 
— DEFENDANTS - APPELLANTS 


Versus 
GOPAL NARAIN AND OTHERS— PLAINTIFGg— 
RESPONDENTS. 
Hindu Law-—Widow—Right of _ residence in hus- 
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band's house—Mortyage by son—Gift to “widow, by 
son—Subsequent mortgage by widow and son—Suit 
for saleon mortgage—Nature of decree tobe passed 
— Widow, if can claim right of residence as agaisnt 
auction- purchaser. 

Where a Hinlu mortgaged his ancestral house and 
then gifted itto hismother, and subsequently he 
and his mother executed a second mortgage over 
the property, andon a suit having been instituted 


Li 
Lah, ahan 


‘for sale of the house under the mortgages, the lower 


Court made a deeree jointly on the two mortgages 
but stated that the question as tothe right of resi- 
dence of the mother did not arise at that stage of the 
proceedings : ee 

- Held, (1) that the mortgage decree as passed by 
lower court should be split up and 


payable under each should be shown; 


the amounts 


the 


(it) that it would baopen to the parties to -thie ` 


sscond mortgage to pay it off and the plaintiff might - 
then bring the property to sale on the first mort- 


Sage, 


mother would be entitledto claim 
auction-purchaser, a right to reside ina portion of 
the house having regard to the nature of the prop- 
erty and her requirements. 

Held, also that the question as to what portion of 
the house she should be given for residence, would 
be determined by the executing Court. 


Mr. N. U. A. Siddiqi, for the Appellant. 
-Messrs. U. S. Bajpai and Ram Nama 
Prasad, for Respondents. 

Judgment.—The appeal was originally 
filed by two ladies Kishun Piari and 


NA . 
(tii) that on the happening of this latter event, the 


Sundar. Kishen Piari has died, and no- | 


body has been brought on the record in 
her place. So the appeal has abated to 
that extent. The other appellant is 
Musammat Sunder, and her contention is 
that she has a right of residence in the 
property ordered to besold, and we have 
to consider how far this contention 1s cor- 
rect. 

The facts appear to be these. Bishun 
Lal, defendant No. 1 is related to the 
other defendants in this way. His wife 
was Ramdebi by whom Bishun Lal has a 
daughter Musammat Kamla, defendant No. 
2. Musammat Kishen Piari, the deceased 
appellant and defendant “No. 3, was the 
sister of Bishun Lal. Defendant No. 4, 
Musammat Sundar, is the mother of Bishun 
Lal. Bishun Lal mortgaged the house in 
question for asum of Rs. 5,000 in favour of 
the plaintiff by the mortgage of 2nd March 
1929. Then he made a gift of the house in 
favour of his wife, his sister and mother. 
Thereafter, concealing the fact that he had 
made a gift of the property, Bishun Lal 


borrowed further money on promissory 


notes from the plaintiff. It was eventually 
agreed that for the further advance of 
Rs, 1,400 Bishun Lal, his mother, his sister 
and his wife should give a second mort 
gage over the property, and this mortgage 


r= 
id | 


as against the. ` 
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was executed on 19th April 1926. Ramdebi 
being dead, her daughter Musammat 
Kamla, has been brought on the record. 

The plaintiff claimed two sums of money, 
namely Rs 7,059-12-3 on the first mortgage 
and Rs. 1,949-5-0 on the second mortgage. 
The two mortgages being distinct. and the 
executants not being the seme it was not 
quite correct on the part of the plaintiff to 
ask for a joint decree in respect of the 
joint sum of Rs. 9,009-1-3. Several defences 
were raised to the suit by Musammat 
Kishun Piari and Musammat Sundar. They 
having failed, the learned Subordinate 
Judge made a decree jointly on the two 
mortgages for a sum of Rs. 10,C00 odd which 
includes interests and costs. 

Musammat Kishun Piari and Musammat 
Sundar appealed against the whole decree, 
but they failed to pay the court-fee due on 
the amount decreed. The appeal was 
accordingly confined to the 1ight of residence, 
if any of Musammat Sundar. We have, 
therefore to take it that the two mortgages 
have been proved to have been. made. for 
consideration and .are binding on the mort- 
gagors and their representatives. The argu- 
ment befnie us -is thal Musammat Sunder 
has‘a right of residence in her husband’s 
“house: and that right cannot be EA 

by her son executing a morigage. 
The right of residence that does exist in 
Musammat Sunder was recognized by the 
covit below, but the learned Judge stated 
that the question did not arise at that 
stage ofthe proceedings. 

-The fact that Musammat Sunder took a 
gift from her son cannot impair “her right of 
residence., If the second mortgage be paid 
off, Musammat Sundar’s right of residence 
in the house would remain. unaffected by 
the earlier mortgage of 2nd March 1926. 
Weare of opinion that the mortgage decree 
as given by the court below should be 
splitup andthe two amounts separately 
payable under such decree should be shown. 
It would be open to the parties to the 
second mortgage to pay it off if they be so 
advised, and leave the plaintiff to bring 
the property to sale on the, first mortgage. 
If this happens, the mother, Musammat 
Sundar, would be entitled to claim, as 
against the auction-purchaser a right Lo 
reside in a suitable . portion of the house, 
having regard tothe nature of the property 
and her requirements. In view of these 
considerations, we modify the decree of the 
court below as follows : l l 

A fresh decree will be prepared in this 
court which will state separately the amount, 
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due on each of the mortgages up to six 
months from this date which we fix for 
payment. Each mortgage will carry interest 
at the stipulated rate up to the said six 
months and thereafter at 6 per cent. per 


annum. A decree will be framed under’ 


O. XXXIV, r. 4, Civil Procedure Code, 
cosis being calculated proportionately to 


each item decreed. Thus the amount which ` 


would be proportionate to the larger amount 
of the decree will beadded to that amount 


and the smaller portion of the costs to the . 
If Musammat Sundar or . 


smaller amount. 


any of the other defendants pay off the 


mortgage, Musammat Sundar will have a - 
house or such - 
portion of it as may be suitable. The _ 


right of residence in the 


question as to what portion of the house 
the right of Musammat Sundar’s residency 
should be confined, will be determined by 
the court executing the decree after the 
sale has taken place. If the second mort- 
gage is paid off, the property will be sold 
in execution of the first mortgage alone. 
Having regard to the facts of this case 
we direct that the parties will pay their 


. own costs of bhs appeal and the order as 


to costs in the court below will stand 


subject to the modification indicated 
above. 
N.-A. Order accordingly. 


CALCUTTA HIGH COURT. 
Second Crvil Appeal No. 809 of 1930. 
July 7, 1932, 
GUHA AND M. O. Guosz, JJ. 
BEJOY KUMAR ADDY - APPELLANT 


versus 
CORPORATION or CALCUTTA — 


RESPONDENT. 

Caleutta Municipal Act (III of 1923), 
400—‘Shop’, ‘Bazar’ meanings of—Pluce where 
commodities are sold once a week, whether a 
bazar- Power of corporation to extend limits of a 
bazar. 

The real meaning of the word “shop” as used in 
the Calcutta Municipal Act must be ascer- 
tained according to the meaning which the 
word has acquired in the country or the locality 
where the statute is applicable, and that. must be 
taken to be the ordinary meaning of the word. 
That the sellers of commodities assemble only on 
one day at a bazar, and have no sort of right of 
occupying any particular place for the sale of their 
commodities cannot have the effect of taking the 
place occupied by them, out of the category of 
shops ‘ip 205, col. 2 

A bazar which is known as a hat, will not cease 
to bea bazar for the reason that it is heldon a 
particular day or days in the week. [ibid,] 

The power to define the limits of any bazar given 
to- the Oalcutta Corporation by s. 400 of the Oalcutta 


ss 8 (5), 


= 


CE bi 


1933 


Municipal Act, includes’ the power to extend the 
limits thereof according to the`facts and circum- 
stances of a particular case; |p. 306, col. 1.j 


Messrs. Sarat Chandra Rai Chuudhuri 
and Gour Mohan Dutt, for the Appellant. 
Messrs. Brojo Lal Chuckerbutty and 


Gopendra Krishna Banerji, ot the Respon- 


dent. 


Guha, J.—The plaintiffs in the suit out 
of which this appeal has arisen prayed for 
a declaration that the Corporation of Cal- 
cutta had illegally declared premises No. 
56, Chetla Road, a bazar, and for a further 
declaration that the action of the Corpora- 
tion in extending the limits of thebazar to 
‘premises No. 56-1, 56-2, 56-3, and 58, Chetla 
Road, was ultra vires and without jurisdic- 
tion. The plaintiffs also prayed for perma- 


nent injunction in the matter of the prose- 


cution of the plaintiffs before the Municipal 
Magistrate on failure to comply with the 
Corporation's requisition to make improve- 
ments of the area comprised inthe premises 
mentioned above. ‘The plaintiffs’ claim in 
the suit was resisted. by the Corporation of 
Calcutta, who claimed that the action of the 
Corporation to which reference had been 
made in the plaint was legal and intra vires 
and thatthe premises mentioned above in 
regard to which the plaintiffs were served 
with requisition for making improvement 
constituted a bazar, as defined by the Cal- 
cutta Municipal Act. The courts below 
have agreed in holding that premises No. 
56, Chetla Road, was a bazar, but that the 
act of the Corpor ation in including premises 
Nos. 56-1, 56-2, 56-3 and 58, Chetla Road, 
within the limits of the bazar at No. 56, 
Chetla Road, was ultra vires. The courts 
below have agreed in granting consequen- 
tial reliefs following upon. their decision as 
mentioned above. The plaintiffs have ap- 
pealed to this court from the decision of the 
courts below, so far asit went against them 
in regard topremises No. 56, Ghetla Road, 
and cross-objections have been preferred by 
the Corporation of Calcutta, respondent in 
this appeal, challenging the decision ofthe 
courts below holding that the action of the 
Corporation, so far as 1b concerned the other 
premises Nos. 56-1, 56-2, 56-3 and 58, Chetla 
Road, was ultra vires. 

The first question requiring cone eration 
in this appeal is whether premises No. 59, 
` Ghetla Road was legally declared to be a 
bazar. If that question be decided against 
the plaintifis-appellants questions relating 
to the action of the Corporation of Calcutta 
in regard to the other four premises men- 
tioned above. would have tobe considered in 
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disposing of the cross-ob jections by the res- 
pondent ‘in appeal. The premises No. 56, 

Chetla Road, is the khas property of the 
plaintiffs, and is known. as Jamahata or 
Darjihata, where:on every Wednesday a 
hatis held for the sale of ready made clothes, 
such as shirts, coats and other wearing 


` apparel, and many Hundreds of sellers with 


their goods congregate- there. The Munsif 
made a local inspection of the place, and in 
his opinion as recorded in his judgment, the 
place “was of enormous dimensions.” Ac- 
cording to the plaintiffs themselves, the 
sellers congregate under astructure made of 
corrugated i iron shee's, once a week, and the 
The ques- 
tion then is whether or not No. 55, Chetla 
Road, is a “bazar” which under the Calcutta 


Municipal Act, 1923, means “any place of 


trade (other than’ a market) where there is 
a collection.of shops.” It has been pointed 
out that- a. shop according to the Oxford 
Dictionary is a building or room set apart 
In Bouwvier's 
Law Dictionary we find “a place kept and 
used for sale of goods” is a shop. | The real 

meaning of the word ‘ shop” as used in a 
Calcutta Municipal Act must however bė 
ascertained according to thè meaning which 
the word has acqu ired in the country or ths 
locality where the statute-is -applicable 
and that musi.be taken to bethe ordinary 
meaning ofthe word. In Bengal generally, 
hats:are held on a particular. day: or days 
in aweek, while bazars are held daily. 
‘The hatsand bazars consist of a number 
of shops,—large and small these shops are 
places in which goods are sold by retail. 
-The meaning given toa bazar by the Cal- 
cutta Municipal Act does not, therefore, 
milita'e against the. ordinary meaning of 
the word, and a bazar which is known as 
a hat for the reason that it is heldon a par- 
ticular day or days ‘in the week, would not 
cease to be abazar. That the sellers of 
the commodities assemble only on one day 
and have no sort of right of 
occupying any particular ‘place for the sale 
of their commodities cannot have the effect 
of taking the place occupied by them, out 
of the category of shops “a ‘collection of 
which: would ordinarily be denominated a 
-bazar and isa bazar within the meaning 
It would 
appear that s. 336, Bengal Municipal Act, 
-defining a market to be a number of shops, 
stalls, or standings erected for the sale of 
goods, is more in accordance with state of 
things prevalent in this country than the 
somewhat artificial distinction made by the 


bin 


Re a ae ee i . ae 2 
806. BEJOY KUMAR V, CORPORATION OF CALCUTTA. 


Calcutta Municipal Act which canhot be 
overlooked, as between a market end=bazar 


i43 i0: 
pedient or necessary to include premises“ 
Nos. 56-1, 56-2, 56-3 and 58, Chetla Road‘ 


and a stall anda shop, by provisions con- 
tained inss. 3 (5), 3 (39), 399 and 400 of the 
Act. It may sometimes be difficult to as- 
certain what the Legislature exactly meant 
“but'we must. determine what its language 


`~ means: see Palmer v: : Thatcher (1) at.page’ 


303*; Rothschild v. Inland Revenue (2) at 
page l45f. On giving a plain meaning to 
the language used ins. 3 (5), we have no 
hesitation in coming to the-conclusion that 


' premises No. 56, Chetla Road, described as’ 


-a Jamahata or Darjihata is a place of trade 
where there is a collection of shops, and as 
such the act of the Corporation of Calcutta 
in declaring the same to be a bazar was 
not ultra vires or illegal in any way. This 
disposes of, ihe appeal by the plaintiffs in 
the suit; the declaration prayed: for by the 
plaintiffs that the premises No. 56, Chetila 
Road was not a bazar must be refused... 

, AS Indicated already the respondent in 


this appeal has preferred créss-objections. 


. directed against the decision arrived at by 
the courts below that the act of the Corpo- 
ration of Calcutta in extending the limits 
of the bazar to premises Nos. 56-1, 56-2, 
56-3 and 58 Chetla Road, was ultra vires. 
The position so far ,this part of the case 
before usis concerned, appears to be this; 
the four-premises mentioned above are the 
front portion of premises No. .56 Chetla 
Road, and they abut, dn the public road; 
they are held by tenants settled by the 
| plaintiffs as the owners; the tenants ‘so 
settled have their permanent shops there, 
which have been separately assessed and. 
‘numbered by the Corporation, and in res- 
pect of which separate licenses are granted 
by the Corporation, license taxes . being 
paid by the shopkeepers themselves, Ag 
held by us, premises No. 56 is a bazar and 
the question is whether the Corporation had 
the power vested in it under the law to 
determine the limits of that bazar by the 
inclusion of the four other premises men- 
tioned above. The provisions contained in 
s. 400 of the Calcutta Municipal Act, under 
which the Corporation acted in this behalf 
give power to define the limits of any 
bazar. The power to define limits must, 
-in our_judgment, include the power to ex- 
tend the limits.according to. the facts and 
circumstances of a particular case.- If in 
the. opinion of the Corporation, it was ex- 
. (1) te 3 Q BD 346:47 LIMOS. | 
. »(2) (1894) 2 Q B 142: 58 J P 399. A 
“Page of (1878) 3 Q. B. D—[Ed] Ti 
"Page of (1994) 2 Q, B.—[ Ed] es a: 


within the limits of the bazar at No. 56, 
the action taken by the Corporation in this 
behalf could not be characterized us ulira 
vires or illegal. - M 

The Regulation of the Calcufta Corpora- 
tion, Ex. A (3), passed on 12th May, 1926, 
shows clearly that these four premises along- 
with premises No. 56 were declared to be 
a bazar and the previous Regulation of 
the Corporation dated 16th September; 
1925, defining the limit of the said bazar 
under s. 400, Calcutta Municipal Act, was: 
adhered to. It would be doing violence to 
the language of the statute if we were to 
hold that there must be a previous Regu- 
lation passed, ‘before action could be taken 


‘under s. 400 of the Act, for the purpose of 


defining the limits of a bazar, with a view 
either to extend the limits -or curtail the 
same as the necessity of a case might re~ 
quire. Both the things could, under thé 
law, as it stands, be done at the one and 
the same time as it appears to have been 
done inthe case before us. The fact that 
the shops in the four premises in question 
were occupied by tenants under- the plaint- 
iffs, could not effect the operation of s. 400 
in any way. The provisions of,thelaw as 
contained in ss. 399 and 400, speak of -both 
the owner and the occupier, and it may be 
open tothe owner or the occupier to raise 
any objection that he may be entitled to 
raise when the Corporation takes -action 
under any of those sections. It is somewhat 
difficult to appreciate how: in the face of 
definite provisions of law, the strong and 
valid “reasons”, mentioned in the judg- 
ment of the trial‘Court and upon ‘which 
stress was laid in the. course of argument: 
“before us, could weigh in favour: of thé 
plaintiffs in the suit nor ‘is-1t possible to 
hold that there was any equity in favour 
of the plaintiffs which could make the ac- 
tion of the Corporation ultra vires. ts 

The -position that the shopkeepers occu» 
‘pying the premises in question ds tenants 
of the plaintifis, had been granted separate 
licenses could not possibly stand in the 
way of amalgamation of these shops with 
the bazar at No. 56, Chetla Road and there ` 
was no question of unfairness on the part 
of the Corporation in its having taken ác- 
tion under s. 400, Calcutta Municipal Act. 
Our ‘conclusion, therefore, is that the courts 
below were not justified in granting a ‘de- 
claration to the plaintiffs in the suit that 
‘the act of the.defendant Corporation in in- 
‘cluding premisés Nos, 56-1, 56-2, 56-3 and 


~ 
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at No. 56, Chetla Road,- was ultra vires. 
It may be open to the plaintifis on a prose- 
cution being started by the, Corporation 
against them toraise in defence, any objec- 
tion that may be raised under the law, as 
the owners and not the occupiers of these 
premises, which in our judgment have legal- 
ly been included within the limits of th 
bazar at No. 56, Chetla Road.. : 
In the result the appeal by the plaintiffs 


is dismissed, and the cross-objections pré-" 


ferred by the defendant-respondent are 

allowed; the plaintiffs’ suit .is dismissed. 

The parties are to -bear their own costs in 

all the courts. . 

_M. C. Ghose, J.—I 
N.-A. 


agree, 
Suit dismissed.. 


ALLAHABAD HIGH COURT. | 
Civil Revision Applicaticn No. 163 of 1932. 
October 26, 1932. 
“TsopaL AHMAD AND BAJPAT, Jd. 
PANNA LAL—DeEFENDANT—APPLICANT ` 
. versus: 
BASDEO —PLAINTIFE — OPPOSITE PARTY. 
Agra Tenancy Act (III of 1926), s 253—Revision 


—Limits—Civil Procedure Code (Act V of 1909), s 151, - 


O. IX, rr 8,9—Suit for profits—Dismissal for want 
of prosecution -Restoration of suit—Nature of order 
. —Revisability—Order not on merits—Interference by 
High Court, propriety of. 

Under the provisions of s 253, Agra Tenancy 
Act,-the revisional powers of the High Court are 


restricted to cases in which the decree or order. 


sought to be revised, is appealable to the -District 
Judge. ms j 

A suitfor profits which had been adjourned on 
several occasions to -enable the plaintiff to, produce 
evidence was ultimately dismissed “for want of 
prosecution.” The plaintiff applied for restoration 
and the court granted the application, In revision: 

Held, that the order dismissing the suit, not 
being one either in fact or in form, on the merits 
it. did not come within O. XVII, r. 3, Civil Pro- 
cedure Code, but was one under O. 1X, r: 8, Civil. 
Procedure Code, and could be set aside under O, 
IX, r.9 or s 151, Civil Procedure Oode, and.that in 
either case it was not appealable to the District 
Judge and hence no revision. lay to the High Court 


under s. 253, Agra Tenancy Act. [p. 208, col. 2] ---. 


Even if an order is revisable by the High Uourt 
the High Court is not bound to interfere with 
orders which are not passed on the merits in 
cases where trial on the merits is desirable. |p, 
399, col. 1.1 : 


Civil Revision Application against an 
order of the Assistant Collector, First Class, 
Etah; dated the 19th January, 1932, .. - 

Mr. Binod Beharilal, for the Applicant, - 

Mr. G. S. Pathak, for the Opposite Party. 


Judgment.—This is an applica- 
tion in reyision by the-defendant from an 


PANNA LAL 0, BASDBG;... 
58,Chetla Road within the declared: bazar: 


253, Agra 
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order of an Assistant Collector of the First 
Class: setting aside an order of dismissal 
of a siikfor profits and restoring the suit-to 
its original number. A preliminary objec- 
tion has been taken to the hearing of this 
application on the. ground that no revision 
lies to this court. The suit for profits was 
filed on 18th July, 1931.. The. suit was ad- 


-.journed on several occasions to enable the 


plaintiff to produce the evidence and ultis 
mately on 20th November, 1931, the suit 
was adjourned with a view to" enable the. 
plaintiff to produce the patwari along with 
the khatauni. The next date fixed in the 
case was 18th January, 1932. On that date 
the plaintiff failed to produce the patwarr 
or the khatauni, and. the court dismissed: 
the suit “for want of prosecution.” On the 
same date, viz., 18th January, 1932, the 
plaintiff filed an application for the setting 
aside of the dismissal of the suit and for its 
being restored toits original number. It was 
not stated in the application as to whether 
the application was an application, for re- 
view under O. XLVII or an application un- 
der O. IX, r. 9, Civil Procedùre Code. The 
application was put up before the learned 
Assistant Collector on the same date and 
he passed the following order: < 
“The defendants, who are present, shall file ob 
jection, if any, by tomorrow.” 
The Assistant Collector proceeded to deal 
with the application on 19th January, 1932. 
The defendant was not presentin court 
and then the Assistant Collector recorded the 
following order: p ga A, 
“The defendants have failed to fils any objection, 
They did not even turn up when called today. The 
case is restored,” ~ K | ee 
In the order quoted above the Assistant 
Collector did not state as to whether he was 
restoring the suit under O. TX, r. 9, Civil 
Procedure Code, or that he purported to pass 
the order under O. XLVII, r. 4, Civil Pro- 
cedure Code. „The defendant being ag- 
grieved by this order has come in revision 
to this court. In support of the preliminary” 
objection Mr. Pathak relies on ss. 248 and 
Tenancy Act III of 1926. Sec- 
tion 253 of the Act provides that the High 
Court may call for the record of any suit 


_or application which had been decided by 


any subordinate Revenue Court and in 
which an appeal lies to the District Judge 
and in which no appeal lies to the High 
Court provided the subordinate. revenue 
Court appears to have exercised a juris- 
diction not vested init by law, or to have’ 


failed to exercise a: jurisdiction so vested, 


or to have acted in the exercise of its jurisdics 
tion illegally o: with material itreguilacity, 


. and 
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It is clear from the provisions of this section 
that the revisional powers of -the High Court 
under the Agra Tenancy Act are restricted 
to cases in which the decree or the order 
Sought to be revised is appealable to the 
District Judge. Section 248 (3) of the Act 
provdies for appeals against orders men- 
tioned in ss. 47 and 104 andin O. XLII, 
T. 1, Civil Procedure Code, and the appeals 
against such orders lie to the court having 
jurisdiction under s. 242 of the Act, to en- 
. tertain appeals from the decrees in the suit 
or in the case of applications for execution 
having jurisdiction to hear an appeal from 
the decree which is being executed. By 
8, 242 the District Judge is empowered to 
entertain appeals from certain decrees. Ti 
is. manifest, therefore, that unless an order 
comes withins. 47 or s. 104 or O. SLIT, r. 1, 
Civil Procedure Code, no appeal lies to the 
District Judge. In the present cese it is 
contended by. Mr. Pathak that the order 
dated 19th January, 1932, passed by- the 
Assistant Collector was an order under 
O. IX, r. 9, Civil Procedure Code, and es 
by that order he 
` for restoration of the suit, no appeal against 
that’ order: lay under 0. XLIII, r. 1, Civil 
. Procedure Code, and therefore that order 
was not appealable to the District Judge, 
as such, the provisions of s. 203, Agra 
Tenancy Act, have no application, and ac- 
” cordingly we cannot revise that order. 

The learned Counsel for the applicant on 
the other hand argues that the order dated 
18th January, 1932, was an order in sub- 
stance if not in fact under O. XVII, r. 3, 
Civil Procedure Code, dismissing, the suit 
ọn the merits and not an order under 
0. IX, r. 8 of the Code, and theretore, the 
Assistant Collector could set aside that order 
only by exercising his powers under O. 
ALVH, r. 4, and not under O, IX, r. 9, 
Civil Procedure Code. He maintains that 
the learned Assistant Collector must be 
taken to have done that which he was com- 
petent by law to do, and as the Counsel 


=- for the parties were present on 18th January 


1932, the Assistant Collector could not dis- 
miss the suit for default and that the only 
course open to him was to proceed to de- 
cide the case on the merits under O. XVII, 
T. 3, or to adjourn the same in accordance 
with the provisions of O. XVII, r. 1 of the 
Code. He therefore, maintains that the 
order dated 19th January, 1932, was an 
order under O. XLVII, r. 4, Civil Procedure 
Code, and therefore, appealable under O. 
ALI, r. 1 (w), 
ps the order was passed in the suit for 
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granted the. application ` 


Civil Procedure Code; and - 
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profits valued or more than Rs. 200 the order 
was appealable to the District Judge and 
as such is capable of being revised by this 
court under s, 753 of the Act. es 

“We are unable to agree with the conten- 
tion of the learned Counsel for the applicant. 
It is clear that if the order sought to be 
revised was an order under O. IX, r. 9, Civil 
Procedure Code, granting an application for 
restoration of a suit dismissed for default . 
the order was not appealable to the District 
Judge and ‘therefore not capable of being 
revised by this court. On the contrary, if 
the order was an order under O. XLVI, 1. 4 
the contention of the learned Counsel for 
the applicant must ‘prevail.y `- ' 


18th. January” 1932, 
did not decide the 


By theorder dated 
the Assistant Collector 
sult on the merits. We have quoted above 
the aforesaid order. The Assistant Collector 
did not make eny reference in that order 
to-the evidence that had already been 
produced in the case. He did not by that 
order eXamine the merits of the plaintiff's 
claim, nor did he deal with the validity 
or otherwise of the defences raised by the 
contesting defendant. He Clearly in that 
order expressed himself as dismissing the 
suit “for want of prosecution.” Such a de- 
cision cannot be characterized as a decision 
onthe merits. The order professed to be 
an order dismissing the suit for default of 
the plaintiff. We therefore are unable to 
hold that the order was either in fact or 
in form or in substance a decision of the 
suit on the merits. It follows therefore 
that the order did not comewithin the pur- 
view of O. XVII, 1. 8 of the Code. The 
only other rule in the Code, under which 
the order could be passed is r. 8, O. IX, 
Civil Procedure Code. Thatr ule allows a 
court to dismiss a suit for default of ap- 
pearance by the plaintiff. It is true that the 
learned Counsel for the plaintiff was present 
on the date that the order was passed and 
therefore the order dismissing the suit for 
default was not in accordance with law, 
but we are not concerned with the question 
whether the order dismissing the suit was 
the proper order to pass. We have to 
decide the validity or otherwise of the 
preliminary objection by reference to the 
order actually passed by the- learned 
Assistant Collector. It may have been 
a wholly wrong and indefensible order but 
if the order was one under O. IX, r, 8 
Civil Procedure Code, as we hold it was 
it could be set aside by the Assistant 
Oollector under 0, IX, r. 9, Civil Procedure- 
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Code, or under the inherent jurisdiction ` 


vested in courts bys. 151, Civil Procedure 
Code. In either case the order was not 
appealable to the District Judge and 
therefore s. 253, Agra Tenancy Act, has no 
application tothecase. It follows therefore 
that the preliminary objection ıs well 
founded and ought to prevail. ~- | 

Apart from this even if the order was 
revisable by this court we would be slow 
ta interfere with the order of the court 
below in the exercise of our revisional 
jurisdiction. - The suit was by the plaintiff 
against the lambardar for his share of the 
profits of the mahal. The Assistant Collec- 
tor in dismissing the suit on 18th January 
1932, did not bring to bear on the facts of 
the case a judicial mind. Indeed he never 
considered the merits of . the plaintiff's 
claim. Evenif an order is revisable by 
this court, this court is not bound to inter- 
fere with such orders and in the present 
case it seems desirable that the case should 
be tried on the merits. For the reasons 
given’ above we dismiss this application. 
Costs here and hithertoshall be costs in the 
cause and shall abide the result. 

N.A. Application dismissed. 





| LAHORE HIGH COURT. 
Civil Revision Petition No. 636 of 1931. 
; March 29, 1933. 
ADDISON AND BHIDE, Jd. 
RAM SARUP—DEFENDANT— 
PETITIONER 
l VETSUS 
MOHAN LAL AND OTHERS —PLAINTIFFS— 
l RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s 115, Sch. 
IL, para 16—Award—Objections to award—Rejection 
of—Court proceeding to pronounce judgment accord- 
ing toaward—Order, if interlocutory—kevision, if 
lies —‘Case decided’, meaning of. 

Where. the matterin dispute ina suitis referred 
to arbitration and the court rejecting certain ob- 
jections toan award proceeds, under the provisions 
of para. 16, Sch, IE, Civil Prosedure Code, to pro- 
nouace judgment according to the award, the order 
is of an interlocutory nature and a petition for 
revision does not lie against it Lal Chand-Mangal 
Sen v. Behari Lal-Mehr Chand (1), followed. [p. 
309, col. 2.] 

| Case law discussed. ] 

The High Court has only power to call for the 
record of a case which has . been decided and to 
exercise its powers in respect thereto. [p. 310, col. 


i: 

Arbitration proceedings entered upon by the par- 
ties in the course of the trial of a suit are pro- 
ceedings in that suit and do not constitute a sepa- 
rate case within s. 115, Civil Procedure Code. 
Fateh Ullah v. Abdul Rahim (2), approved. [tbid.] 
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_ Where a case in which the revisional jurisdiction — 
of the High Court is invoked happens to bea suit, 
then this ‘suit’ is alsoa ‘tase’ referred to in s: I15, 
Civil Procedure Oode, which requires to be decided 
before the record iscalled for and it is impossiblé 
for a case to be part of asuit, the suit being the 
unit for the purpose of s. 115. Shak ‘Mohamad 
Fakhr-ud-Din v: Rahim Ullah (10), ‘referred to. [p. ~ 
311, col 1.] b. 
Civil Revision Petition- from an order of 
the Subordinate Judge, Second Class, dated 
the 13th August, 1931. : 
Messrs. Mehr Chand Mahajan, Jiwan. 
Lal Kapur and A. N. Chona, for the Peti- 
tioner. 
Mr. Kishan Dial, for the Respondents. ` . 
‘Addison, J.—The matter in dispute in. 
the suit was referred to arbitration and : 
an award was given by the arbitrators. . 
The petitioner preferred certain objections ' 
to the award. These were rejected and 
the court thereupon proceeded under the 
para. 16 of Sch.. II of the. Civil Pro-- 
cedure Code to pronounce judgment accord- 
ing to the award. No appeal is competent 
from the order of the Court refusing the. 
objections, while under the para. 16 (3) an 
appeal is only compétent from ihe decree 
in so far as it is in excess of or not in 
accordance with the award. The petitioner 
has, however, moved this court on the 
revision side against the order refusing 
his objections on the ground that the 
Judge did. not properly appreciate the 
‘evidence in coming to his decision. 
A preliminary objection was taken that 
a petition for revision did not lie, the order 
in question being of an interlocutory nature. 
It seems to me that this objection must 
be sustained and my reasons are as 


. follows :— 


A Full Bench of this court in Lal Chand- 


Mangal Sen v. Behari Lal-Mehr Chand 
(1), held that the court has no jurisdiction 


to entertain an application for revision in 
the case of an interlocutory order as it 
does not constitute a ‘case’ within the 
meaning of s. 44 of the Punjab Courts 
Act (corresponding to s, 115 of the Code . 
of Civil Procedure). In that case the 
Munsif of Batala overruled the defendants’ 
objection that he had no jurisdiction to 
hear the suit and a petition in revision 
against that order. The 


Justice contains the following significant 


words : — 

‘It is beyond question that ‘case’ is not synonymous 
with ‘suit’. While every suit is a case, it cannot 
be said that every case is a suit The word ‘casé’ 

(1) 84 Ind Cas. 259; 5 Lah. 288; A I R 1924 Lah.-- 
425: 6 Lah. L J 558; 1 L O 36. aoe 


= 


» Af 


“lap more comprehensive expression and includcs 
‘hot only a suit but other proceedings which cannot 
‘be deecribed as a suit, e. g, proceedings’ under the 
Guardians and Wards Act, Probateand Administra- 
tion. Act, Succession Certificate Act, Provincial 
Insolvency Act, etc. But can a branch of a suit 
be regarded as a case within the meaning of the 
section? I would answer the question in the nega- 
tive.” 

r The reasoning here is that a suit as a 
‘whole is a case and that the various 
‘branches. or portions into which it can be 
broken up are not cases. The word ‘case’ 
“jis used in the section as something wider 
than a suit, not narrower, that is, so as 
to include proceedings other than ‘suits, 
such as proceedings under the Provincial 
Insolvency Act, etc. This court has only 
‘power to call for the record of a case 
‘which has been decided and to exercise 
ts powers in revision with respect thereto. 
‘It follows that if the refusing by the court 
below of .the application of the petitioner 
-did not end a case, that order is incapable 
of being revised. 

There is no difference between the setting 
aside of an award and directing the suit 
to proceed under para. 15 of the second 
‘Schedule and the refusing of an applica- 
tion to set aside the award under para. 
16. If under para. 15 the award is set 
aside, the suit must be proceeded with. 
If the award is not set aside but the 
application to do so is refused, then under 
-para. 16 the court has to proceed to pronounce 
Judgment according tothe award. In neither 
case has the suit ended and in both cases 
. ‘further action is necessary. Thus, both 
are interlocutory orders. It was sought to 
argue that the arbitration proceedings in 
the suit were proceedings independent of 
the suit and that while they were pending, 
the suit was In suspense. When, there- 
fore, they were finished: it was claimed 
that a case had been decided, It seems 
to me that this argument is fallacious. 
„The first decision of.this court on the ques- 
tion was by a Single Judgein Fatehullah 
. .v., Abdul Rahim (2). He held that arbitra- 
tion proceedings entered upon by the 
‘parties in the course of the trial of a 
suit are proceedings in that.suit and do 
not constitute a separate case within s. 115, 
‘Civil Procedure Code. ‘Thus an order of 
the lower Court setting’ aside an award 
and directing the suit to proceed is not 
open to revision. It seems to me that 
this decision lays down the correct law. 
' ‘Pagagraph 1 of the Second Schedule of the 


* (2) 91°Ind, Cas, 10; 4 I R1926 Lah, 1912 L O 
1 
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= 
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Civil ‘Procedure Code, which deals with 
arbitration, begins: 

“Where in any suit all the parties interested agree 


that any matter in difference between them shall 
be referred to arbitration.” 


Section 89 of the Civil Procedure Code 
which alsodeals with arbitration contains 
the words: 


“All references to arbitration whether by an order 
in a. suit or otherwise.” 


The case before us is a case of arbitra- 
tion by an order in a suit. Clause (2) of 
para. 3 of the Second Schedule runs: 


“Where a matter is referred to arbitration the 
court shall not, save in the manner provided in 


this schedule, deal with such matter in the same 
suit” 
Tt is clear from the words quoted from 


these various sections that these arbitra- 
tion proceedings form an integral part of 
the suit and are merely a portion of a 
branch of a suit as contemplated by the 
learned Judges who decided the Full Bench 
case. They are not in themselves separate 
cases decided outside the scope of the suit. 
. A single Judge of this court in Har- 
bhajan Singh-Jairam Singh v. Kalu Mal- 
Basheshar Nath (3), came to the conclusion 
that a revision lay from an order refusing 
to set aside an award. What he said was 
that the proceedings relating to the setting 
aside of an award constituted a case, and 
that the order passed by the court refusing 
toset aside the award closed one indepen- 
dent branch of the-enquiry by the trial 
Judge. With great respect it seems that 
this is merely to dissent from the Full 
Bench decision in Lal Chand-Mangal Sen v. 
Behari Lal-Mehr Chand (1), where it was 
laid down quite clearly that a branch of a 
suit could not be regarded as a case. 

_ We were also referred to a decision of a 
Bench of thie court- Sadaqat Ali Khan v. 
Muhammad Sajjad Ali Khan (4),— where it 
was held that the questicn as to whether a 
particular person should or should not be 
the next friend of a minor was ancillary to 
the suit itself and ıt was a case finally 
decided quathat particular proceeding. It 
seems unnecessary for me to discuss this 
decision asitis obviously not on all fours 
with the present case. 


In Gobind Lal v. Firm Darbar Lal- 
Devi Kishen Das (5), I sitting alone took the 
view that in a case like the present a revi- 
sion was not competent. 


(3)111 Ind. Cag 145: A IR 1929 Lah. 369. 

(41113 Tnd. Gas. 901: AI R1929 Lah, 257: 30 P 
L R17; 11 Lah L J 130. A 

(5) 119 Ind. Oas. 721; A I R1929 Lah, 688; 11 Lah. 
L J 275; Ind. Rul. (1929) Lah, 913, 4 
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. Another Judge of this court in Mohammad 
Nazirv. Abdul Rashid (6) held that a revi- 
Sion was competent ina case like the pre- 
sent. He didnot discuss the Lahore cases 
but followed Bhola Nath v. Raghu Nath Das- 
Mithan. Lal (T), to which the Hon'ble the 
‘Chief Justice Sir Shah Muhammad Sulai- 
man'was a party. Another Bench, however, 
in which he was again a party, took the 
opposite view and held that no revision lay 
‘against suchan order as the present. This 
case is Risal Singh v. Fagira Singh (8). 
‘The Allahabad High Court is, therefore, now 
in-favour ofthe view that no revision lies 
against such an order as the -present as itis 
interlocutory. See also Rudra Prasad v. 
‘Mathura Prasdd (9) and Skah Mohamad 


Fakhr-ud-Din Rahimullah (10). The 
Full Bench case of the Allahabad 
High OCouit corresponding to Lal 
Chand-Mangal Sen v. Behari Lal- 


Mehr Chand (1), is Budhu Lal v. Mewa Ram 
(11). This is discussed in Shah Mohamad 
Fakhr-ud-Din v. Rahimullah (10). It is 
pointed out there that the language which 
was used by Piggott, J. inthe Full Bench 
case leaves noroom for doubt on the point. 
He said that “Tf this view is correct it follows, 
that whereas all ‘cases’ are not ‘suits’ every 
suit is atleasta ‘case’. From this I would 
go on to conclude that where a case in which 
the revisional jurisdiction of the High 
Court is invoked happened to be a suit, 
then this ‘suit’is also a ‘case’ referred to in 
s. 115, Civil Procedure Code, which requires 
to be decided before the record is called for. 
With great respect [am in agreement with 
this view and I hold that it is impossible 
for a case to be part of a suit, the suit 
being the unit for the purpose of s. 
115. 

- A Division Bench of the Oudh Chief 


- Court held in Ganga Prasad v. Ram Narain 
(12) that where a court passes an order set- 


ting aside an arbitrator’s award and resume 


“the hearing of a suit, no application for 


revision can lie in respect of such an.order 


“as there has been no decision of-a case and 


(6) 133 Ind. Oas. 879; A IR 1931 Lah. 318: 32 PL 
R 391; Ind. Rul. (1931) Lah. 847. ' 

(7) 122 Ind. Cas. 685; 51 A 1010; (1929) ALJ 918; 
AIR 1929 All. 743. 

(8) 136 Ind. Cas. 568; 53 A 1008: (1931, A L J 842: 
Ind’ Rul. (1932) All. 216: A IR 1932 All. 452. 


(9) 89 Ind. Cas. 173; 47 A 916; 23 A L J 656; AT R 


1925 All 566; L R6 A 459 Civ. 


(10! 85 Ind. Cas. 502; 47 A 121; R 6 A 22 Civ.; 


AIR 1925 All. 458. 
(11) 63 Ind. Oas. 15: 43 A 584:. 19 AL J 559 ` , 
(12) 123 Ind. Oas, 224; A IR 1929 Oudh 493: 60 
ie 813; Ind. Rul.. .1930)- Qudh 176: ` 5° Luck. 
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the order is clearly an interlocutory one, 
The Bombay High Court has taken the 

same view. It was held by a Division 


‘Bench in Chimanbhai Kalyanbhaiv. Keshav- 


lal Bulkht (13), that no. application lay 
under s.115, Civil Procedure Code, against 


.an order setting aside an award and direct- 


ing the svit to proceed on the ground that 
such an order was interlocutory. Another 
Division Bench of the same court came to 
the same conclusion in Nasarwanji Hor- 
musji vV. Jamshetji (14). 

A Division Bench of. the Madras High 
Court in Batcha Sahib v. Abdul Gunny (15), 


‘held that no appeal lay from a decree 


which is in accordance with the award 
except upon grounds mentioned in para, 


16 (2) of the Second Schedule to the Civil 


Procedure Code and that a revision petition 
to set aside an award was more objection- 
able than an appeal. 

This question came before their Lordships 
of the Privy Council in Ghulam Khan v, 
Mohamad Hussain (16), where their Lord- 
ships said at page 101* of the report ag 
follows : | 

“Their Lordships were inclined to agree 
with the view of Clark, J., in Jhangi Ram v. 
Budho Bai (17), that in the case of an 
award revision would be more objectionable 
than an appeal. Ifan application in revi- 
Sion were admissible in a case like the 
present, the finality of any award would be 
open to question. Their Lordships were, 
however, of opinion, that such an applica~ 
tion is incompetent.” Following this deci- 
sion a Full Bench of the Punjab Chief 
Court held in Shankar Mal v. Nathu Mal 
(18) that no appeal lay from an order under 
s. 926 of the old Code of Civil Procedure 
directing the filing of an award made bet- 
ween the parties without the intervention 
of a court exéeptin so far as the decree 
was not in-accordance with the award and 
equally such an order was not subject to 
revision on the points on which an appeal 
would not be allowed. It was again held 
by the Punjab Chief Court’ in Mayawanti 
v. Tulsi’ Das, 49 Ind Cas. 979 (19, 
that a decree passed in accordance 

(13).73 Ind. Oas. 461; 47 B 721; 25 Bom. LR 443: 
A IR 1923 Bom. 402. 

.. (14) 138 Ind.. Cas. 215; ATR 1932 Bom, 232; 34 
Bom L R 376; Ind. Rul. (1932) Bom. 355. ` ; 

(15) 21 Ind. Oaa 30:3:33 M 236;14 MLT 314; 25 M 
L J 507; (1914) M W N 142. Eogan 

(16) 25 P R 1902: 29 O 167: 6 O W N 226; 29TA 51; 
4 Bom h R 161: 12 M L 177 (PO). 

(17) 84 P R 19031; 112P L R 1901. 


(18) 1 P R 1908. CE ia 
(19; 49 Ind Cas. 979. 


“— "Page of P, R. 1902—[Ed] > i 
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with an award was final and could not 
Je interfered with in revision. Lastly, 
a Single Judge of the Punjab Chief 
Court in Safdar Jang v. Shankar Singh (20) 
‘held that a decree in a suit for recovery of 
possession under s.9 of the Specific Relief 
Act wasnotopen to revision by the Chief 
Court on the ground that the court below 
had misapprehended and -misrepresented 
the evidence oral and documentary on the 
record where, on the allegations contained 
in the plaint, the plaintiff had a cause of 
action and the court had jurisdiction to 
entertain and decide .the suit and the 
errors attributed by the petitioner to the 
court below were intrinsic to the enquiry 
and decision. This decision is only helpful 
by analogy, there being no right of appeal 
from decrees in suits to recover possession 
under s. 9 ofthe Specific Relief Act. 

For the reasons given it seems to me that 
the preliminary objection must prevail that 
this revision is incompetent as the prayeris 
for the revision of an interlocutory order. 
It is unnecessary to decide the other points 
arising and I would dismiss the petition 
with costs. 

Bhide, J.— I agree. 


N. Petition dismissed. 
(v0) 13 P R 1903. 


ALLAHABAD HIGH COURT. 
Privy Council Appeal No. 42 of 1929. 
December 23, 1931. 

Mears, CO. J., AND Sun, dJ. 
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SHEO PUJAN UPADHIYA AND OTHERS - 
_ APPLIOANTS 


versus 
BHAGWAT PRASAD SINGH AND OTHERS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s 109 (c), 
scope of—Questions involving matters of principle 
and of importance - generally —Whether fit case for 
appeal to Privy Council—‘Substantial question of 
law’—Interrretation of sa 109 0). 

Where the questions sought to be agitated in an 
appeal to His Majesty in Council involve matters of 
poe which not only afiseb the parties to the 
itigation but are likely to concern a large class of 
persons who are or may be in the same situation as 
the plaintiffs and in whose case the decision of the 
Privy Council is sure to be a guiding precedent, it is 
a fit case for appeal to His Majesty in Council. Nathu 
Lal v. Babu Ram (5), applied. Banarst Prasad v, 
Kashi Krishna (|) and Radha Krishna Ayyar v, 
Swaminatha Iyer (2), referred to. [p. 314, zol 2.) 

The subject-matter of the suit or of the appeal ‘is 
not necessarily identical with the subject-matter in 
dispute betweeu the parties. The subject-matter in 
dispute may not always be capable of being measured 
in terms of money, even in cases where the subject- 
matter of the suit or the appeal hasan appreciable 
money value. lbid.] 
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Powers under this section should-be -sparingly used 
and in order to entitle a party to the benefit of this 
section, the case should involve not only a question 
of law but aquestion of general principle. [ibid] 


Where the questions sought to be raised -in the 

Privy Council were chiefly as regards the extent to 
which the High Court was justified in interfering in 
second appeal with the concurrent findings of the 
lower Courts to the effect that the sales effected bya 
Hindu widow were not supported by legal necessity 
ap the property at a price far below the market 
value : 
Held, that the questions were substantial questions 
of law involving matters of principle and of impor- 
tance tothe Hindu community, and -that leave to 
pepe the Frivy Uouncil should be given. Íp. 
3:5, col 1 


Messrs. U. S. Baipai and S. N. Verma, 
for the Applicant. ; 

Messrs. K. N. Katju, K. Verma and Kedar 
Nath Sinha, for the Respondent. 

Judgment.—This is an application by 
the plaintiffs for the grant of a certificate 
either under 8. 110 or under s. 109 (ce), 
Civil Procedure Code. This application 
atises out ofa suit instituted by the plaint- 
iffs in the court of the Sub-Judge, Mirzapur, 
for a declaration that the two sale-deeds 
executed by Musammat Lalta, defendant 
No. band Musammat Kausila, defendant 
No.6 in favour of Bhagwat Prasad and 
three others (defendanis Nos. 1 to 4) were 
executed without legal necessity and were 
not binding upon the reversioner of Nand 
Kishor Upadhia deceased. 

Plaintiffs alleged that Nand Kishor 
Upadhia was possessed of an occupancy 
holding situate in Mouza Piprahi compris- 
ing an area of 12 bighas, and that he also 
held a fixed rate holding situate in Mouza 
Bhaja and had also a brit jijmani yielding 
an income of about Rs. 100 per year. Nand 
Kishor Upadhia died in 1878 leaving a 
widow Musammat Lalta, defendant No. 9. 
At the time of the execution of the sale- 
deeds, the bulk of the fixed rate holding 
appears to have remained in the possession 
of a usufructuary mortgagee named Farma 
Nand, who was a member of a joint 
family with the plaintiffs. Plaintiffs claim- 
ed to be the reversiuners of Nand Kishor 
Upadhia and denied that Musammat 
Kausila was the daughter of Nand Kishor 
Upadhia. They alleged that the property - 
in dispute was worth about Rs. 15,000 
and had been sold for an aggregate sum 
of Rs. 4,730 and that there was no legal 
necessity for the sales. The defendants 
denied that the plaintifs were ihe rever- 
sioners of Nand Kishor Upadhia. They 
asserted that Musammat Kausila was the 
daughter of Nand Kishor Upadhia and 
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further contended that the sales were for 
adequate consideration and were support- 
ed by legal necessity. . 

One of the sale-deeds was for Rs. 1,930 
and comprised 8 bighas 1 biswa of fixed 
rate holding in Mouza Bhaja. Out of the 


sale consideration, Rs. 700 was left for- 


payment to Parmanand mortgagee and 
Rs. 1,200 were left for payment to Budh 
Narain Singh who had obtained, by 
transfer, the interest of Musai. Upadhia 
under the mortgage, dated Asarh Sudi 5, 
Sambat 1930. Rupees 30 were paid to 
the executants for the costs of -the 
execution of the sale-deed. The second 
sale-deed was executed for Rs. 2,800 and 
comprised 4 lighas 17 biswas of fixed rate 
tenure in Mouza Bhaja. 
consideration, Rs. 2,400 were left for pay- 
ment to Parmanand and others, Rs. 150 
were left for payment to Sheo Sahai 
Upadhia, Rs. 40 for payment 10 the vendees 
towards a certain mortgage transaction of 
an anterior date and Rs. 210 were taken 
for the expenses of a pilgrimage to Gaya. 
Both the courts held that the plaintiffs 
were the next presumptive reversioners of 
Nand Kishor Upadhia. They also held 
that Musammat Kausila was not the 
daughter of Nand Kishor Upadhia. The 


court of first instance held that 

“both the sale-deeds were for full consideration and 
the money had been taken for legal necessity for 
payment of untecedent deLts ” 

and that 

“no part of the sale consideration was farzi or without 
any necessity "` 


It held however that the property sold 


under the two sale-deeds was not worth 
less than Rs. 7,000 or Rs. 8,000, that 
there was no actual pressure upon the 
estate and that there was no real necessity 
for making the sales. The findings of 
this court are clear and specific, as would 
appear from the following passages in the 
judgment : l 


“ The evidence on the record shows that the It 


bighas 3 biswas, were in no case worth Jess than 
seven or eight thousands (sic) but were sold tothe 
defendants at Rs. 4,730 only. Further, there was no 
necessity whatsoever for making thesale .... In 
my opinion, there was no legal necessity for making 
the sales, though the sale consideration was for 
legal necessity and payment of antecedent debts,” 
In view ofthe aforesaid findings, the 
Court passed a declaratory decree that the 
sales were not binding upon the next 
reversioner but that the latter would be 
liable to pay the full sale consideration. 


The lower Appellate Court agreed with the. 


trial Court on all points excepting one. -It 


differed from the trial Court that there 
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Was no legal necessity to justify.a sale. 
The learned Judge observed as follows: 

As to whether there was any necessity for any 
actidn at alll would be inclined to say that thera 
Was Musammat Lalta who has apparently been a 
widow for about 30 years. ‘The property she 
inherited from her husband, although many persons 
would consider it amply sufficient, was incumbered 
at her husband's death, and whether from mismanage- 
ment or extravagance or some other cause, it 15 fair 4 
obvious that Musammat Lalta has never been able 
to live on her income, and has gradually incumbeted 
the property more heavily. It would be a task 
probably impossible and certainly unprofitable to 
attempt a critical review of Musammat Lalta’'s 
financial affairs for the last 30 years, but this much 
appears to me to be fairly obvious that when these 
sales were made, ber affairs were in such a condition 
that something had to be done” an 

The learned District Judge agreed with 
the trial Court in holding that the price 
paid was considerably below the market 
value of the property and that Musammat 
Lalta was competent to sell only so much 
of the fixed rate tenancy and no more a8 
would have enabled her to redeem a suf- 
ficient portion of her mortgaged occupancy 
tenancy to give her majtttenance for the rast: 
of her life. In the upshot he dismissed the 
appeal. The defendants preferred a second 
appeal to this court which was registered 
as S. A. No. 572 of 1926. This appeal was 
heard by a Division Bench. The appeal 
was allowed by ajudgment dated 8th May, 
1929, The decrees of the courts below 
were reversed and the plaintiffs’ suit was 
dismissed in its entirety. The ratio for. 
the decision is to be found in the penulti- 
mate paragraph of the judgment, which 
runs thus: . 

“The couits below hare undoubtedly found thet 
the market value of the property was Rs. 7,000 
or Rs ¥,000. In considering the price paid by the 
vendors, viz., Rs 4,730 in the pres:nt case, it has to 
be borne in mind that the property was in the pos- 
Bession of mortgagees. Any outsider would not 
be anxious to puyhase the property, because 
he would in almost every case have to institute 
suits for redemplicn and the suits may last 
for many years before the vendee obtains actual.” 
the property. Further when a 
purchase is made by a person from a Hindu. 
widow he has gottotake into consideration the fact 
that he will have to defend cases” instituted by" 
reversioners as has happenedin the - present cage, 
Taking all the circumstances of this case into 
consideration, we are of opinion that the aale of 
the property for Rs. 4,730 cannot be considered to be: 
for an unreasonably low price." l 
_ The plaintifis are desirous of challeng- 
ing the correctness of the decision by an. 
appeal to His Majesty in Council and 
their grounds are set out in para. 7 of their 
petition. It hes been argued that - the 
plaintiffs are entitled to a certificate under 
s. 110, Civil Procedure Code, as a matter of- 
right. They argued that the value ofthe 
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subject-matter ofthe suit and of the pro- 
posed appeal was above Rs. 10,000 and that 
this couri had reversed the decrees of the 
courts below. Wecannot accept this con- 
tention. In para. 7 of the plaint, the plaint- 
iffs had alleged that the real value ofthe 
property sold under the two sale-deeds was 
not less than Rs. 15,000. The first court 
found on the evidence that the value was 
‘Sn no case worthless than 7 or 8 thous- 
ands” (sic). The lower Appellate Court 
found “that the price paid was considerably 
below the market value of the property.” 
and “that.this land was sold considerably 
below its market value.” There is nothing 
onthe record to sustain the contention that 
the value of the subject-matter of the suit 
in thecourt of first instance or of the pro- 
jected appeal tothe Privy Council was Rs. 
10,000 or upwards. In our view therefore 
this case does not fulfil the requirements of 
s. 100, Civil Procedure Code. 

It has next been contended that the 
present case is otherwise a fit case for 
appeal to the Privy Council under s. 109 (e) 
Civil Procedure Code. Section 109 (c) has a 
very limited scope and must be applied 
with considerable deterimination and cau- 
tion. With a view to guard against any 
abuse or misapplication of this section, a 
note of warning was sounded by the Judicial 
Committee in Banarsi Prasad v. Kashi Kri- 
shna (1) in the following terms : 

- And as it is of great importance not to allow liti- 
gants who have succeeded in this High Court to be 
harrassed by further appeals when there is nothing 
at stake but amounts.of money which the Indian 
Legislature has decided to.be too smallto give a 
right of appeal their Lordships will humbly advise 
His Majesty to dismiss the appeal.” 

' Their Lordships however expressed their 
Opinion that the section in question was 

“clearly intended to meet special cases. such for, 
example,as thosein which the point in dispute is 
not measurable by money though it may beof great 
public or private importance.” 
| The above view appears to have been re- 
affirmed by Lord Buckmaster in Ridha 
Krishna Ayyarv. Swaminatha Ayyar (2) 
at page 295: * 

“lt is plain that there may be certain cases in which 
it is impossible.to define in money value the exact 
character of the dispute; there are questions, as for 
example those relating to religious rights and 
ceremonies, to caste and family rights or such 


matters asthe reduction of the capital of the 
companies as Wellas questionsof wide public im- 


: (1) 23 A 227: 28 I A 11; 7 Sar. 825; 50 W N 193; 
3 Bom. L R 154;11ML J 56 (P O.) 

(2) 60 Ind. Cas. 85; A I R 1921 P O 25; 48T A 31; 

44M 293:19A L J 161: 40 M LJ 229;13 L W 321: 


(1921) M W_ N 119; 33:0 1, J 277: 25 OWN 630;- 


23. Bom. LR.718: 29M LT 418(PO). . -— 
*Page of 44 M,—[Ed.] 
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portancein which the subject-matter in dispute can. 
not be reduced into actual terms of money.” 

The cases referred to here are only illus- 
trative.and not exhaustive. It has been 
held in numerous cases that powers under 
this section should be sparingly used and 
that in orderto entitle a party to the 
benefit of this section, the case should in- 
volve not only a question of law but a 
question of geneal principle. In .Benoy 
Krishna v. Satish Chandra (3) at page 543* 
Chatterjea, J., observes: 

“The power israrely exercised and should be 
exercised only in exceptional cases of great public 
and private importance. . . We have therefore to 
see whether it is a case of an exceptional nature in- 
volving questions of real importance,” 

In Nattu Kesava Mudaliar v.. Govinda- 
chari (4)it was held that: 

“what was contemplated by s. 109 (c) was a claes of 
cases in which there might be involved questions of 
public importance, or which might be ~ important 
precedents governing numerous other cases, or, in 
which while the rightin dispute was not expressly 
measurable in money, it was of great public or private 
Importance.” 

In our view, where the questions sought 
to be agitated in the appeal involve matters 
of principle which not only affected the 
parties tothe litigation but are likely to 
concern a large class of persons who are 
ormay bein the same situation as the 
plaintiffs and in whose case the decision 
ofthe Privy Council is suretobe a guiding 
precedent, itis undoubtedly a fit case for 
appeal to His Majesty in Council. This is 
substantially the ground upon which our 
recent decisionin Nathu Lalv. Babu Ram 
(5) proceeded. It ought tobe-borne in 
mind thatthe subject-matter of the suit or 
the appeal is not necessarily identical with 
the subject-matter in disptite between the 
parties. The subject-matter in dispute may 
not always be capable of being measured 
in terms of money, even in cases where the 
subjeci-matter of the suit or the appeal 
has an appreciable money value. The 
material questions which are ~ sought to 
be raised before the Privy Council are: 

1. Where the lower Appellate Court has 


affirmed the decree of the trial Court that 


the sales effected by a Hindu widow are 
not binding upon the reversioners because 
there was no legal necessity for conveying 
the property at a price far below the market 
value, can the High Court reverse the 
decree of the lower Appellate Court and 
(3) 103 Ind Cas, 561; A I R1927 Cal. 481; 31 0 W 
N 540 ,atp £43. 
(4) 76 Ind. Cas. 811; AI R 1924 Mad. 231; 18 L WwW 
348: 45 M L J 514; (1924) MW NN 3. 
- (5) 140 Ind. Cas. 418; 54 A. 431; Ind. Rul. (1932) AlL 
645: AI R 1933 All.-8. f | se 


Page of 31 O, W, N.—[Ed] 
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hold that the salès were not for an un- 
reasonably low price ? 

2. Was the High Court competent to 
reverse the aforesaid finding upon the 
ground that the lower Appellate Court 
has not taken into consideration that the 
vendee was incurring a commercial risk in 
purchasing a property from a limited owner 
coupled with the risk of litigation with the 
reversioners and the mortgagee in posses- 
sion ? 

"3. Where the bulk of the husband's 
_ property is in the possession of usufructuary 
mortgagees but no interest is running on 
the debts, is the widow justified in selling 
the property tothe detriment of the rever- 
sioners with the intention of relieving the 
soul of her husband from spiritual bondage? 

We are of opinion that these are substan- 
tial questions of law. They involve matters 
of principle and of importance to the Hindu 
community. We therefore hold that the 
present case fulfils the condition necessary 
for an appealto His Majesty in Council 
under s. 109 (c), Civil Procedure Code. We 
certify accordingly. ; 

N.-A, Order accordingly. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2720 of 1930. 
May 13, 1932: 

GUHA AND M. ©. GHOSE, JJ. 
UMESH CHANDRA MONDAL—APrpPELLAN?T 
VETSUS 
HEMANGA. CHANDRA MAITY— 


RESPONDENT. 
Limitation Act (IX of 1908), 
Procedure Code (Act V of 1908), O. I,r. 9, O. 
XXXIV,r.l, O XXII, r. 4—Mortgage—Transfer 
of portion—Payment of interest by mortgagor after 
transfer, effect of death. of one of transferee— 
Representatives impleaded after notice— Subsequent 
plea that all representatives were not impleaded and 
suit had abated —Maintainability -Mortgage suit— 
Question of paramount title—Res judicata. 
- Payment of interest by a mortgagor after he 
has transferred a portion ofthe mortgaged prop- 
erties to others would keep the mortgage alive 
even as against the latter and the properties trans- 
ferred tothem. Lewinv. Wilson (2) and Chinnery 
v. Evans (5), followed. Newbould v. Smith (1), not 
followed Surjiram Marwari v. Berhamdeo Persad 
(6), distinguished. Newbould v. Smith (3), Domi Lal 
v. Roshan Dobey (4), referred to [p. 316, cols 1 & 2.] 
Non-compliance with the provisions of O. XXXIV, 
r. l, Civil Procedure Code, is not fatal to a suit for 
enforcing a mortgage; the provisions of O. I, r.9 
are applicable toa mortgage suit. Khirodamoyee 
v. Habib Shah (8), followed. Girwar Narayan v, 
Makbulunnessa (9), dissented from. [p. 317, col. 2.] 
The plea thata particular representative of a 
deceased defendant was not impleaded. cannot be 
allowed to be raised after the legal representatives of 
the deceased person have been substituted by the 


ss. 19, 20—Civil 
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court under O. XXIJ, rr. 4 and 5 after notice 
the parties concerned. [ibid.] 

In a suit on a mortgagee the court need not 
consider questions of paramount title and the rule of 
res judicata will not prevent the parties from raising 
such title in a subsequent suit. [p, 318, col. 2.] 


Messrs. Hari Charan Ganguly and 
Indu Prakas Chatterjee, for the Appel- 
lant. - i 
Messrs. Sarat Chandra Bose and Sarat 
Chandra Janah, for the Respondent. 

Judgment. — The plaintiffs in the suit 
out of which this appeal has arisen prayed 
for a decree for sale of properties mortgaged 
by defendant No. 1 in the suit. The 
mortgage was executed in favour of 
Srinath Maity on 14th Chaitra 1314 A. 8. 
and all the plaintiffs are interested in 
the same as members of a Hindu joint 
family. The properties mortgaged con- 
sisted of several plots of land, and we 
are only concerned with plots Nos. 6, 7and 8 
mentioned in the plaint. The plaintiffs’ claim 
in suit was resisted by the defendants. ~The 
mortgagor, defendant No. J, raised all 
possible defences available to him, includ- 
ing the satisfaction of the mortgage-debt. 
It may be mentioned that all the pleas 
raised by defendant No. 1 have been 
overruled by the courts below, and the 
appeal before us does not relate to the 
case sought to be made out by defendant 
No. 1. Defendants Nos. 4 to 9, 11 and 
12, appellants in this court, contested 
the suit as persons claiming through one 
Baidyanath Mondal, the purchaser of plots 
Nos. 6, 7 and 8 from defendant No, 1 
and his brother Chaitanya Charan Sow, 
by two different kabalas executed on 10th 
Agrahayan and.14th Agrahayan 1316 B. S. 
It was alleged that after the purchase by 
Baidyanath, there was recognition of the 
transfer by the plaintiffs, who were co-sharer 
landlords in respect of the properties 
purchased from defendant No. 1 and his 
brother. A question of estoppel was raised 
by the defendants so far as this part of 
the case was concerned. The defendants 
pleaded limitation, and contended that the 
suit instituted after the expiry of twelve years 
from the date fixed for payment of the 
mortgage money was barred by time. 

A question of marshalling also appears 
to have been attempted to be raised by 
the defendants. The position: sought to 
be taken up by them in this part of the 
case was this that their - predecessor-in-~ 
interest was a bona fide purchaser of a 
portion of- the mortgaged properties with- 
out notice of the plaintiffs’ mortgage, and 
they were, therefore,. entitled to the benefit 


to all 


316 


of the doctrine of marshalling, and - that 
at any rate the properties Nos. 6,7 and 8 
of which they were purchasers should .bé 
Bold, if necessary, after the other inort- 
Baged properties had been sold. Another 
aspect of the ease for defendants Nos. 4 to 
9 11 and 12 arising out of events that 
happened in the course of the suit, and 
-duiing ils pendency in the trial Court, 
réquites notice. One of the defendants 
No. 10 diéd on 10th August, 1927. The 
two -brothers of that defendant already on 
the record were substituted in his place 
as the legal répresentatives of the deceased 
defendant: but the mother of: defendant 
No, -10 was not brought on the record, 
On this state of facts -it was sought to be 
‘made out that the suit should have been 
dismissed on the ground of non-joinder of 
necessary party. 
“The trial Court totally mnegatived the 
defence of thé -contesting defendants in 
‘the suit, and passed a mortgage decre2 
in favour of the plaintiffs in usual terms, 
directing the sale of the mortgaged prop- 
érties in default of payment of the mort- 
gage debt in terms of the decree. On 
appeal by defendants Nos. 4109, 11 and 
12 the learned Additional District Judge 
modified the decision and decree passed 
by the triel Couri on the ground that 
the suit had abated so far as the mother 
of the decéased defendant No. 10 was con- 
terned, and reduced the amount of the 
mortgage debt recoverable by the plaintiffs 
in ihe suit by the amount of Rs. 60. 
Defendanis Nos. 4 to 9, 11 and 12 have 
appealed to this court, end eross-objec 
tions have been preferred by the plaintiffs 
inregard to the reduction of the mortgage- 
debt recoverable by them by Rs. 65 
as mentioned above. {Their Lordships 
found against the defendants on the 
question of estoppel and continued:} 
The plea of limitation raised by the defend- 
ants rested, as indicated above upon the fact 
that payments made towards the satisfac- 
tion of mortgage debt after the purchase 
of Baidyanath Mondal in 13816, . could not 
be of any avail to the plaintiffs, seeing 
that the suit was instituted more than 12 
years after the date fixed for repayment 
of the mortguge money. Reliance was 
placed on Newbould v. Smith (1) in support 
of this position. That case no doubt is an 
authority for. the propcsition that pay- 
ment.of interest by the mortgagor who 
remained liable, ex contractu: to pay the 


` (1) (1886} 33 Ch D 127. 
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debt, though he had previously assigned 
the mortgaged property toa tbird person 
was in a suit to enforce the mortgage 
security, held to beinsufficient to keep alive © 
the mortgagee’s claim against the assignee ` 
and the mortgaged property. The decision 
in Newbould v. Smith (1) is in conflict 
with the view expressed on the subject by . 
the Privy Council in Lewin v. Wilson - 
(2), and the correctness of the decision 
was questioned beforethe House of Lords 
[see Newbould v. Smith (3) at pages 426 and - 
428*]; but their Lordships did not express 
any opinion on the decision one way or the 
other. So faras this court is concerned 
Newbould v. Smith (1) has not been followed 
and Lewin v. Wilson (2) was given the 
preference in a suit for possession under 
Art. 146, Sch. II, Limitation Act, 1877, Doma 
Lal v. Roshan Dobey (4). The Limitation 
Act hasto be followed by courts in India 
in - considering the rules of limitation 
applicable to a case, and whereas 
in a case like the one before us, 
there is sufficient guidance given by the ` 
provisions contained in ss. 19 and 20, 
Limitation Act, there would be no justifica- 
tion inour borrowing rules of limitation 
from decisions by courts in England, 
based upon a statute altogether different 
inlanguage from the statutory provisions 
contained in ss. 19 and 20, Limitation Act. 
Furthermore, in the case before us, lhe pur- 
cheser defendants were transferees from the 
mortgagor in respect of a poriion only of 
the morigeged properly consisting of 
several items; and in such a case, there 
can be no doubt that the rule laid down 
by the House of Lords in Chinnery v. 
Evans (5) at page 135, namely, that where 
estate A,B and C are included in one 
mortgage andthe owner of A pays Interest 
the mortgagee's remedy against Band C 
is preserved is the rule that must be spplied, 

The mortgagor, in the case before us, 
had in him the title to 9 bighas 10 cottahs 
of land after the sale to Baidyanath 
Mondal the predecessor-in-interest of 
defendants Nos. 4to 9, 11 and 12in 1316, 
of the plots Nos. 6, 7 and 8 out of the several 
ilems of the mortgaged properties; and as 
such there is no substance in the contention 
advanced by the defendants that payments 
by the mortgagor towards the satisfaction 
of the mortgage-debt after 1316, could 

(2; (1886) J1 A CO 689; 5 LD JPO. 

(3) (1889) 14 A C 423:61 L T 814. 

(4) 3° 1278: 11C WN 107. 

(5) (1863) JI HL C115: 10 Jur. (x s) £55. 

*Pages of (1889) 14 A. O.—[LEd.} ii 

{Page of (1864) 11 H. L. 0.—[Hd.] 
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not keep the mortgagees’ right alive, so 
far as the enforcement of the mortgage 
security was concerned. It may be men- ` 
tioned thatthe decision of this court inthe 
case of Surjiram Marwuri v. Berhamdeo 
Persad (6), which hasbeen cited before us 
in support of the appellants’ contention 
on the question of limitation does not 
appear. to throw any light on the point 
arising for consideration in the present case 
in view of the facts ‘and circumstances. 
imentioned above. In that case Mookerjee, 
J., based his-views as expressed at pages 344 
to 346" on the decision in Bolding v. Lane 
(7) and quoted from Lord Westbury’s 
judgment which contained amongst other 
things, observations like these: The mort- 
gagor or his representatives who have. 
no interest. whatever in the lands 
should not be enabled to charge the estate 
anew with any amount of arrears of interest 
agains.second and subsequent mortgzgees, 
and thet a departure from such a course 
would . involve consequences inconsistent 
with natural justice. The learned Judge 
Mookerjee, J.,a'so referred to- Chinnery v: 
Evans (5) in dealing with the facts of 
the particular case before him. It is’ diffi- 
_ cult to make out -how the decision in 
Surjiram Marwari’scise (8) or any `of the 
observations made hy Mookerjee,J.,in that: 
case could suppor: the appellant's position 
sofaras the question of limitation was 
concerned, in view of the fact that the 
mortgagor defendani No. 1,in the suit, had 
an interest left inh’m in a portion of the 
mortgaged properties, when payments were 
made by him towards -the satisfaction of the 
mortgage debt in 1322, 1327, 1329 and 1332, 
well within 12 years before the institution -of 
the suit out of which the appeal has arisen. 
The contentions raised on behalf of the 
appellants bearing upon the question of 
ae must, in our judgment, be overrul- 
e 

Ithas been urged on behalf of the 
appellants that the suit brought by the 
plaintiffs had abated as a whole, on the 
failure onthe part of the plaintifis to bring 
all the heirs of defendant No. 10 on the 
record within. the time allowed by 
law. With reference to the question ‘of 
abatement thus raised,mention has already 
been made of the fact that two of the bro: 
thers of defendant No. 10 were sub- 
stituted by the plaintiffs in pr oper time; 
no objection as to non-r epresentation or: 

(6) 10LJ 337. 

- (7) (1863) 1 De GI&8 122: 32 L J Oh 219. 
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‘defendants-appellants comes to this. 


and the suit must the: ‘efore fail. 


‘be allowed | to be raised after the 
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want of complete “representation of the 
interest of defendant No. 10, was raised 
when the other defendants had notice of 
the application for substitution made by 
the plaintiffs in the suit. The order for 
substitution was duly made by the trial 
Court, on 3rd September, 1927. The fact- 
that defendant No.1 had a mother living, 


‘came: out at that stage of the suit when 


Witnesses were being examined by the 
defendants, after examination of the witnes- 
ses for the plaintiffs in court.” One of the 
witnesses for the defendants stated in his 
deposition that. defendant No. .10 who: 
had died, had his mother living at the time 
of his’ death. The point made by the 
There 
was no complete representation of the 
interest of defendant No. 10 in the suit after 
that defendants demise. There was a 
fatal defect on account of non-joinder of 
a necessary party in the mortgage. suit, 
So far 
as non-joinder of parties is concerned, the: 
suit could not be defeated in its entirely on 
that ground. | 

It is well settled now, so far as this court 
is concerned, that. non-compliance with the 
provisions of O XXXIV, r. 1, Ctvil Pro- 
cedure Code, was not fatal lo a suit for 
enforcing a mortgage and- that the pro- 
visions of Orr 9 were applicable to a 
mortgage sult; see Khirodamoyee v. Habib 
Shah (8) and ihe cases referred to there. 
The decision of the Patna High Court in 
Girwar Narayan v. Makbulunnéssa (9), on 
which .reliance has been: placed on behalf 
of the appellants cannot be accepted, in: 
so far as it goes agains. the -decisions of 
this court, on the question “under ` con- 
sideration. Furthermore, the case before 
the Patna High Court related to the non- 
joinder of the mortgagee as a plaintiffin a 
mortgage suit and cannot be accepted: as- 
laying down the rule that O. I, r.9 was 
controlled by O. XXXIV, r. 1, Civil Pro- 
cedure Code; even in the case of sub- 
sequent pur chasers in the position of 
defendants-appellants before us. So far 


“as non-representation of the complete interest 
‘of defendant No. 10. was concerned, the 


question has-to-be decided onthe basis of 
the facts of thé case before -us. The 
question of representation of the interest 
of. defendant No. 10 in the suit, iat not 
egal 
representative of - the deceased defendant 
had been ‘substituted by the-court under 

(8) 82 Ind. Cas. 638; 29 O W N 51; A I -R 1925 Qal, 


59, 
(9) 36 Ind, Oas: 542; 1 P L J 468, 
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O. XXII, rr. 4 and 5, Civil Procedure 
Code, on notice to all the parties concerned. 
Failure to object to the substitution of 
defendants Nos. 8 and 9 in the place of 
defendant No: 10 at the earliest opportunity 
precluded the defendants-appellant to 
re-open the question of representation of 
the interest of defendant No. 10 in the 
suit: see Meenatchi Achi v. Anantha Nara- 
yana Ayyar (10) and Balabat v. Ganes 
Shańkar (11). The mere fact that there 


was a mother living at the time. 
of the death of defendant No. 10 
elicited during the examination of a 


witness in court, long after the order for 
substitution of the legal representatives 
of that defendant had been made, would 


not, in our judgment, enable the defend-. 


ants-appellants to succeed on, the question 
of abatement of the m«rtgage sult as a 
whole; or for the matter of that in respect 
of the interest of defendant No. 10 with 
interest, if any, of the mother of defend- 
ant. In the above view of the case we 
have no hesitation in coming to the con- 
clusion that no question of abatement in 
any shape, could arise in the case before 
us; and that the plaintiffs were entitled to 
a decree for the entire amount due on 
the mortgage bond, on the basis of which 
the plaintiffs hadinstituted their suit. 
The question of marshalling attempted 
to be raised by the defendants-appellants, can 
not properly be gone into in the case before 
us, where the rights of subsequent pur- 
chasers in the position of those defend- 
ants are concerned in view of the definite 
provisions contained ins. 81, Transfer of 
Property Act. So far as the point pressed 
before us that the court should direct the 
sale of mortgaged properties other than 


those conveyed to the defendants-appel- 


lants in the first instance, for the satisfac- 
tion of the morigage-debt -was concerned, 
we needonly observe that we are unable 
to find any such equity in favour of the 
appellants which might enable them to 
get a relief of that description. The ques- 
tion of paramount title as raised by the 
_ defendants-appellants, has been expressly 
left open by the courts below. In our 
judgment the courts below have, in accord- 
ance with the trend of judicial decisions, 
rightly—held that the title of Chaitanya 
Charan Sow, the bother of defendant No: 
1, as pleaded by the contesting defendants, 


could not be decided in the present case;. 


and as mentioned by the learned Additional 


(10) 26 M 224; 12 M L J 380, o, 
: (bi) 27 B 162, , \ 4 T 
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District Judge in the Court of Appeal: . , 
below, the rule of res judicata will not oper- 


| ate against the appellants in any way, i$ 


they desire to agitate that. question: 
of title hereafter in any court of justice. — . 
“The learned Advocate for the plaintiffs- 
respondents has urged before us, that ac- ` 
cording to a stipulation contained in the 
mortgage bond, on the basis of which the, 
suit out of which the appeal has arisen,... 
was instituled, the right of alienation in any- 
form was expressly prohibited, so far as the 
mortgagor was concerned and es such the, 
purchasers (defendants Nos. 4 to 12) were 
not . necessary parties at all that mort-, 
gagees were entitled to a decree: against. 
the properties in the hands of the pur- . 
chasers by virtue of unauthorized transfers.. 
The point raised in this behalf was not 
considered in any form, by the courts 
below; and we are not prepared to go in- 
to the matter in second appeal., Further- . 
more, if isnot.at all necessary for us, . to 
decide the question raised for the first time- . 
before us in view of the conclusions we have: | 


arrived at in favour of the plaintifis-res-. - 


pondents, on other points arising for de- 
termination in this appeal. In the result- 
the appeal is dismissed and the | cross- 
Objections preferred by the - plaintiffs- 
respondents are allowed. The decree of 
the Court of Appeal below so far as it 
modified the decree of the trial Court is- 
set aside, and the decree of the trial. 
Court is restored. The plaintiffs-respond- 
ents are entitled to their costs in this court 
and the costs in the Court of Appeal below, 
Wemake no separate order as to costs in 
he cross-objections. eS 

A, | Appeal dismissed. - 
ALLAHABAD HIGH COURT. 
Criminal Appeal No. 906 of 1932. 
February 6, 1933. 

YOUNG, J. . 

RAM BARAN SHUKLA— APPLICANT ` ` 
VETSUS” mee 
EMPEROR—Opposits Party, 

Criminal Procedure Code (Act V of 1898), 3. 164— 
Confession —‘Recording’, meaning of—Accused writing 
and signing confession under control of Police—-Value 
of statement—Confession, if admissible—Penal Code 
(Act XLV of 1860), s. 409—Criminal breach of trust— 
Defalcation and falsification of accounts—Onus of . 
proof, 

. The strict rules Jail down by the Criminal Proce- 
dure Code andthe High Court for the recording of 
confessions should .be strictly followed in every res- 
pect. Section 164, Criminal Procedure Code, enacts 
that the Magistrate must record any statement or con- 
fession; ‘Recording’ means writing down the con- 
fession and does not mean -merely filing it. The 
Magistrate should draw the attention ofthe confess: 
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ing accused to the fact that there are no Police pre- 
sent while the confession is being recorded, the 
reason being that there may be icss risk that the con- 
fession is made under the influence of the Police. If the 
confession is written down when the accused is under 
the control of the Police and then handed to the 
Magistrate the reason for insisting upon this pre- 
caution is destroyed. The law enacts that a confession 
should be recorded by.a Magistrate himself. 

When a public servant is in charge of goods and 
it has been proved or admitted that there is a large 
shortage in those goods, and it is also proved or ad- 
mitted that the accused, in order to hide the loss, has 
falsified the books, there is only one inference possible, 
that of guilt, in a case like this the onus would be 
on the accused—the facts being admitted or proved 
—to give some reasonable explanation for the facts. 


Crimtnal Appeal from an order of the 
Sessions Judge, . Aligarh, dated the 16th 
September 1932. 

Mr. K. D. Malaviya, for the Appellant. 

The Government Pleader, for the Crown. | 

Judgment.—Ram Baran Shukla was 
rations clerk in the District Jail of Ali- 
garh. He was’ charged before the Addi- 
tional Sessions Judge of Aligarh under ss. 
409 and 218 of the Indian Penal Code, for. 
criminal breach of trust, and for making 
false entries in his ledgers in order to 
cover up his defalcation. The learned 
Additional Sessions Judge found Ram 
Baran Shukle guilty on both charges, 
sentenced. him under s. 409 to one year's 
rigorous imprisonment, but did not sen- 
tence him atall under s. 218. Ram Baran 
Shukla appeals. ` 

The evidence against Ram Baran Shukla 
was in. the first place a confession pur: 
porting to, have been made by him and 
to have been recorded under s. 164 of the 
Criminal Procedure Code, and, secondly, 
evidence of a shortage of 37 maunds, of ata, 
which ata was under his control, and: of 
falsification of the accounts by him. There 
was also a statement by him made in the 
Magistrates Court that he had made 
alterations in the registers and that he 
had done this to avoid departmental action 
against himself and the Jailor. | 

It is admitted that there was a shortage 
of 37 maunds 26 seers of ata during the 
months:of September and October. It was 
admitted that Ram Baran Shukla was in 
charge of the ata, and it was further 
admitted by Ram Baran Shukla that he 
had falsified the accounts: | A. 

The first point taken by the appellant is 


that-the confession made under s. 164of - 


the Criminal Procedure:Code ought not 
to have -been admitted against -him by 
the learned Additional Sessionsį Judge: 


It appears that this confession was made: 


under - somewhat unusual circumstances, 
While Ram Baran Shukla wasundey -thè 
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control of the Police he reduced his con- 
fessioninto writing and signed it. There- 
after he was taken before the Magistrate 
to record his confession under s. 164, 
Criminal Procedure Code. The Magistrate 
warned Ram Baran Shukla according ‘to 
the procedure laid down, and thereafter 
Rama Baran Shukla handed over the 
written document to the Magistrate saying 
- “Whatever I want to state in my confession is in 
writing before you and is marked by you as Ex, 1. 
Ishall say nothing beyond that”. - 
The written confession was ‘then read over 
to the accused and he'stated: 
_ “Ihave heard this statement. “16 iscorrect. I do 
not want to make any alteration in it. It is in my 
handwriting and the signatures on it are mine,” 
Section 164 enacts as follows:— “ ' ` 
- “Any Presidency Magistrate, any Magistrate of the 
First Class and any Magistrate of the Second Class 
specially ssmpowered in this beFalf by the Local 
Government may ifheis not a Police Officer, record 
any statement or confession made to him in the 
course of an investigation under this Ohapter or at 
ony time afterwards before the commencement of the 


‘Inquiry or trial” 


The learned Additional Sessions Judge. 
admitted this confession against. the pri- 
soner on the analogy of a written statement. 
tendered by an accused person: to the 
court during the hearing of thetrial. Such 
a written statement would be admissible. 
The learned Additional Sessions Judge 
goes on to say 

“The mere fact, therefore,. that such delivery took 
place ata time when the Magistrate was under the 
impression that the accused would make a verbal 
statement to him, but the {accused instead of mak- 
ing a verbal statement delivered the document in 
question to the Magistrate, would. not make the 
proof of such document inadmissible because under 
a mistaken [notion that the accused was going to 
make a verbal statement, the Magistrate may have 
first gone through the procedure which is-laid down. 
by s. 164 for recording such statement” - 


In my opinion, the learned’ Additional 
Sessions Judge has completely misdirected 
himself in law. There -is no analogy 
between a written statement made during 
the course of the trial in the presence of 
the court and a written confession handed 
in toa Magistrate in proceedings under 
s. 164. Thelearned Judge could not have 
noticed the last part of s. 164, which only’ 
allows confessions to be recorded “in the. 
course of an investigation under this 
Chapter or at any time afterwards before 
the commencement of the inquiry or trial.” 
It is further to be noted that the learned 
Magistrate .who ` received this’ confes- 
sion must have known that he was pro- 
ceeding illegally, for he records, as is 


“usual, at the end of the confession in 


his own handwriting that ‘it was written 
by me and read over to the -person mak: 
ing it, and it was admitted by -him ‘tg 


mnt 
-1 s 


ae 


writing down the confession. 
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þe correct”. Itis perfectly clear that this 
confession was not written by the learned 
Magistrate. | 7 

‘ Section 164 must be, construed strictly. 
The section, enacts that the Magistrate 
must “record” any statement or confes- 
sion. Itis playing with words to suggest 
that the procedure in this case amounted 
to “recording” a confession. “Recording”, 
In my opinion, means, and must mean, 
It does not 
mean merely filing it. Further -it- is to be 
noted that. one 
that: the’ Magistrate should draw 
sitention of the confessing accused to the 
fact that there are no Police present 
while the consession is being recorded, the 
reason being that there may be -less risk 
that the confession is . made under the 
influence of the Police. Ifthe confession is 
written down when. the accused is under 


the control of the Police and then hended 


to the Magistrate the .reason . for insisting 
upon this precaution is destroyed. The 
law enacts ‘that a- confession should be 
recorded by a Magistrate himself. When 
‘an’ accused is making- an oral confession 
it~ is much easier for the Magistrate who 
records it 10 make up his mind- whether 
that-confession is voluntary or not. - 


' Tt is of .the utmost importance that the- 
; the Criminal. 
the High Court for 


strict rules laid down by 
Procedure Code and 
the recording of such confessions should be 
strictly followed in every respect. For a 
criminal to confess his guilt is an unna- 
tural proceeding. It ' is possible that 
remorse may produce a confession In a. 
very small number ofcases, but material 
advantage or fear is at the root of most 
confessions. “Either the accused thinks 
that he will obtain some benefit from mak- 
ing a confession by being made an ap- 
prover or getting a lesser. sentence: or he 
may even be induced or compelled to 
make such a confession. Self interest or 
fear are notsound foundations for a true 
Confession: this the. Criminal Procedure 
Code, the Evidence Act and ihe courts 
recognise, and therefore the greatest care 
is’ insisted 6n' in the recording of such con- 
féssions. If a confession already written 
out whén the “accused is ùirider thè control 
of the Police was once all6wed to be 
admitted‘as evidence, the door -would be 
opened wide tothe grossest forms’ of ‘abuse. 
The difficulties that courts now have with 
regard to confessions would’be ‘very largely 
increased. Jf- interested parties -were in- 
¢lined . to bring. ‘pressure ‘to ‘bear’ on” an 
pccused, or to Induce him: to make a con- 
W Bie a 
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fession, it would be a simple matter for 
false statements to be introduced into a 
written confession. There would then be no 
necessity even for “tutoring”. 

I have not been referred to any authority 
on this point. But it appears to me that 
it cannot be too clearly laid down that 
such a confession is inadmissible es evi- 
dence. 

Omitting therefore the confession as evi- 
dence agairss the accused it hes to he 
seen if there is sufficient evidence on the 
record to justify a conviction. In my opinion 
there is. When a. public servant is in 
charge of goods and it has been proved ot 
admitted that thereis a large shortage in 
these goods, end it is’ a’sy . proved or 
admitted that the accused, in order to 
hide the lcss, has falsified the boo's, . it 
seems tome that there is only one 
inference possib‘e, that of guilt. In a case . 
like this theonus would be on the accused: 
the facts being admitted or proved to give 
some reasonable explanation for the facts. 
Such an onus, in my opinion, is almost 
impossibie to discharge. It is fur-her con- 
tended for the appellent thet where there 
may be another inference equally p<ssible, 
a conviction would not be justified. The 
accused himself saysin his s.atement that 
he did this knowing that there was a shori- 
age, in order to avoid departmental action. 
Counsel contends that a possible inference 
to be drawn is that the accused. being 
negligent with. regard to the goods: under 
his control, merely falsified the accounts 


: in order to escape departmental punish- 


ment. Apart from the fact that this is an 
admission of guilt under s. 218, Indian 
Penal Code. I donot think that such an’ 
inference can possibly be drawn in this . 
case. Thirty seven maunds 26 seersof ata 
cannot disappear through mere negligence 
The accused blames the kitchen warders 
for making these defalcations.. In my. 
opinion, itis impossible for any one to have 
inade these defalcations wi!hout-the accused 
knowing allabout them. There is therefore 
sufficient evidence on the facts proved 
apart from. the confession in this case to 
justify conviction. = 

An appéal hasalso been made tc me tọ - 
reduce the sentence of one year's rigorous 
imprisonment.. I cannot see my ,way to 
alter the sentence though it is perfectly true 
that a goodmany other people in the Jail 
as well as the accused must have been 
implicated in this fraud. The result is that 
both the conviction and sentence are upheld 
and the appealis dismissed. . — 7 

N.-A, Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civil Revision No. 217, of 1931. 
November 24, 1931. ; 
KENDALL, J. 
Musammat H UBRAJ I Ger CANT 
~ VETSUS 
BALKARAN SINGH— OpPPoSITE: Pue 
Civil Procedure Code (Act V of 1908),-s. 115, O. 
XLIV, r. 1, Proviso—Application for leave to ‘appeal 
an forma pauperis --Issue’ of. notice-to ‘opposite party 
and to Government. Pleader—Summary - rejection 
after notice—Proviso, if. applies—Material irregulari- 
ty—Revision—Plea not taken in lower. Court, whether 
tan be taken in revision. - 
Where in an appeal- filed. in “forma pauperis, the 
Appellate Court after ‘issuing notice -tọ the opposite 


party. and to_the Government -Pleader rejected the. 


appeal summarily. onthe ground that’ there was no 
reason to think that the “decree appealed against 
was contrary to law or was otherwise erroneous or 
unjust : 

Held, that the lower Court was wrong in the pro- 
cedure adopted, because under O, XLIV, r. J, Civil 
Procedure Code, thd court might. either, reject the 
appéal- summarily or issue notice to enquire into the 
question ofthe appellant’s pauperism, but havin 
issued notice, it was not open to the court to fal 
back on the proviso to O. XLIV, r. 1 which related 
only`to summary rejection upon a perusal of the 
judgment-and decree appealed against. Chander 
Kala Koer v. Dulhin Raja Kuer (l), Buchan Dai v: 
Jugal Kishore (2)and Raghunath Prasad Sahu ve 
Rampiari Kuer (3), relied on. 


: “Held; also; that as the court had acted with material - 


irtegularity in the: exercise.-of its jurisdiction, a re- 
vision was competent. 
Ahir -(4),-Yad Ram v. Sunder 
Krishna Udayar v. Vasudeva Ayyar 
to:- 
<-Even‘if a plea as to the irregularity of procedure 
is: not urged inthe lower Court, there is no- bar to 
its being taken in revision. y 
Civil Revision from an or der of the Sub- 


Judge, Jaunpur, dated the 9th March, 
1931. 


Singh (5) and Bala 
(6), referred 


| Messrs, Kedar Nath Sinha and Lakshmi ; 


Saran for the Applicant. 
- Messrs. Ram Nama Prasad and Kanhaija 
Lal, for the Opposite Party. 


“Judgment: -This is an application, 
for the revision of an order passed by the. 
learned Subordinate Judge of Jaunpur, 

rejecting the applicant's “application for 
leave to appeul as- a pauper under 0. 
XLIV, r: 1, Civil Procedure Code. That order 
was passed ‘after “notice had ‘been’ issued 
not only to the Government Pleader but. to 
the respondent, and’ the presént’application 
in-revision is made“on the: ground that the 
applicationin the Court of the Subordinate 
Judge could not be rejected uxder-ths : pro- 
viso to O. XLIV, r, I Civil Procédureé Céde,at 
that stage, 2. e. after the. court had an op- 


portunity of rejecting: the application sum-- 
marily, and.had, instead-of rejecting sum- ' 
jaarily,. issued notices to the other’ parties 
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: concerned. The whole procedure relating 


to pauper appeals is set forth in the two 
rules of O. XLIV. Rule’ 1 prescribes that 2 
person whois unable to pay the requi- 
site feemay present anapplication accom- 
panied by a memorandum of appeal and 
may be- allowed to appeal as a pauper 

“subject in all matters ...... sa to the provisions 
relating to suits by paupers in so faras those Provision 
are applicable.” 

‘But the proviso shows that- the . court 
must reject the application unless:— 

“Upon a.perusal thereof and of the judgment and 
decree appealed from it sees reason to think that 
the decree is contrary to law or to some usage 
having: the force of Jaw oris otherwise erroneous or 
unjust.” 

It, is, therefore, clear that the court must 
in considering: these applications always be. 
mindful of the provisions relating to suits 
and be ready to apply them to applications 
for leave toappeal ifthey are capable. of. 
application. Special. stress is laid. in r. I 
on the provisions relating to the presenta- 
tion of the application. and O. XXXI, 
r. 3 (which relates to suits) provides that. 
the applieation shall be presented. to the. 
court bythe.. applicant in person: unless: 
he is exempted, and itis. clear therefore, 
that this provision will also apply: to. the: 
presentation of an application for.. leave to: 
appeal. Order XXXIII then goes on to’ 
show that the court may examine the ap-. 


-plicant regarding the merits of the claim; 


and the property, of the applicant (r.4) and. 
in r.5 are enumerated the reasons for. 
which the court may eject an application. 
for permission to sue as a pauper. If. | 
the application is not thus summarily rejecte- 
ed the court must issue notices to the os 


ate let 


In ni the dah may under O. KANTHI 
reject ‘ai application for leaveto ste as. 
a pauper summarily, i.e. | after an , ex- 
amination of the applicant or his agent for `- 
any of the réasons given inr. 5 ‘but. ‘if the | 
court doesnot so reject the ‘application 
surimarily it must issue a notice and hold | 
an enquiry to decide whether the applicant , 
can prove pauperism. If pauperism be 
proved ` ‘the suit proceeds as an ordinary 
suit would withthe oné exception. that the , 
plaintiff i is nos required . to pay a court-fée 
(1.8). “Ther eis, it will be , observed, no‘ 
provision in 0. “XX XIU, by which after 
issuing notice the court may reject the, ap- 
plication on the ground that it, . 

k J reason $o think thatthe kalakan ig contrary. J 
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` tolawor to some usage having .the force 
or is otherwise erroneous or unjust.” 


It must try out the suit on its merits, 
I have laid some stress on these rules in 
O. XXXIII because the Counsel for the 
opposite party has based’ his defence to 
the present application largely on them. 
. For the applicant itis urged that there 
iS no provision in O.. XLIV for the re- 
“jection of an application for . leave to 
appeal in forma pauperis after -issue of 
notice, and it must, therefore, follow that 
the rejection ofsuch an application for 
the reasons given by the learned Subordinate 
Judge.can only be ordered in a summary 
proceeding, 1. e., before notice. has been 
issued tothe opposite party and Govern- 
ment Pleader. Thisview has been taken in 
three decisions by the Benches of the Patna 
High Court viz., the cases of Chandra Kala 
Kuer v. Dulhin Raja Kuer (1); Buchan 
Dai v. Jugal Kishore (2) and Raghunath 
Prasad Sahu v. Rampiari Kuer (3). These 
decisions are unquestionably in favour of 
the applicant, and no authority -is quoted 
on the other side, nor does it appear that 
there is anything in the Code itself which 
will really lend support’ to the argument 
of the Counsel for the opposite party. When 
one notice has been issued the court may, 
it is true, enquire further into the ques- 
tion of the pauperism of the applicant 
(this is clear from O. XLIV, r. 2) and also 
by -the analogy drawn from the rules in 
O. XXXIII, but it cannot fall back on 
the proviso to. r, 1 which relates only to 
summary rejection upon a perusal of the 
judgment and decree appealed from. It 


has been argued that as notice has been’ 


.issued.to the opposite party it must have 
been intended that he should have a chance 
of pointing out that the décree 1s 


‘contrary “to law or some usage having the force 


‘of law or is otherwise erroneoug or unjust 


'- -That is true, and he will have an op- 
portunity of proving this to the court 
_ when the appeal is heard on its merits. 
But he has no right to put back the hands 
of the: clock and ask the court to reject 
the application summarily under 
special proviso when the proceedings have 
already passed beyond the summary stage. 
That this is so-is indeed indicated by the 
form of the notice issued to him, which 
ohly calls on him to show why the ap- 
plicant -should not be allowed to appeal as 
(1) 119 Ind." Cas, £00; AIR -1929 Pat, 31; 7: Pat, 
. 827; 10'P L T 387; Ind. Rul, (1929) Pat, 628, 
(2) -AT R 1924 Fat. 791. 

aN 109 Ind, Cas, 615; A I R 1928 Pat, 118; 6 Pat. 


Lj as 
A 
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dlya pauper. 


-J 69; 26 OL J 143: 19 Bom. L 


that ` 


- Sor 
- debtor appearing and paying part of decree debhi— 
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It does not call on him to 
show why the application should be rejected 
because the- decree is contrary to law &c, 
The notice in fact relates only to the ap- 
plication and not. to the appeal against the 
des:'ee, 

Two other legal points were taken by: 
the opposite party but they can be shortly 
disposed. of. It was argued that the plea 
of the applicant cannot be taken at this 
stage because it was not urged in the lower 
court, and I have been referred to the 
decision in Ram Kinker Raiv. Tufani Ahir 
(4) but this relates to second appeals and 
is not relevant to an application for revi- 
sion. It has furthér been argued with 
reference to the ‘decisions in Yad Ram Vv. 
Sunder Singh (5) and Bala Krishna Udayar 
v. Vasudeva Ayyar (6) that an application 
for revision can only be made on a point 
of jurisdiction: I accept this argument, 
but in the present case the point is that 
the court has acled with material irregulari- 
ty in the exercise of its jurisdiction, Ifthe 
rules of procedure donot clothe the court 
with jurisdiction to reject an application 
of this kind after the issue of notice to the 
opposite party then it is clear that s. 115, 


|. Civil Procedure Code, will apply and that 


an application for revision will lie. Hor 
these reasons I allow the application with: 
costs, set aside the order and decree of: 
the Subordinate Judge, and direct that the 
application be restored and that the hear- 
ing proceed according to law. 

A, Application allowed. 

(4) 133 Ind. Cas, 428; A I R 1931 All. 35; 53 A 65; 
(1930) ALJ 1601; Ind. Rul. (1931) All, 668(F B). 


(5) 74 Ind, Cas. 778; A IR 1923 “All 399: 45 A 
425; 21 A LJ 313. ; 


(6) 40 Ind Cas 650; AIR 1917 P-O 71: 441 A 
26i; 40 M 793; 15 A LJ 645;2 PL W 10):33M TL 


R 715; GNM W- 
o 6L W 501; 220 WN 50; 11 Bur. L T 48 
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CALCUTTA.HIGH COURT. 
Civil Appeal No. 51 of 1932. ` 
June 24, 1932. 

Guma AND M. C. Guosn, JJ. 


. BHAGWANDAS MADANLAL— DECREE 


HoLDER—APPELLANT 
r verstis ma 
' NABIN CHANDRA CHOUDHURY— 
SuRETY— RESPONDENT. 
‘Surety and judgment-debtor—Surety executing bond. 
appearance ` of judgment-debtor—Judgment- 
Acceptance by decree-holder's Pleader—Surety’s liabil«. 
tty, tf geases—Contract Act IX of 1872), S 185, * 


* 
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Where on the arrest ofa judgment-debtor ‘a secu- 
rity ` bond was executed by a surety for’ appear- 
ance of the judgment-debtor, who himself surren- 
dered and paida part ofthe decree debt which was 
accepted by the decree-holder’s Pleader and for subse- 


quent non-appearance of the judgment-debtor, the . 


decree-holder sought to proceed against the surety : 
‘Held, that under the circumstances after the 


surrender of the judgment-debtor and acceptance of ' 


'a-part of the decree amount by- the’ decree-holder’s 
Pleader, there remained no.lisbility atlaching to the 
surety. [p. 324, col. 1 a : 

Held, also that although the rule contained in s 135, 
Contract Act, was not strictly. applicable to thé 


case,there was some sort of similarity to the provisions , 


of the section in view of the facts and circumstances 
of the case to the provisions — 
A Joharmail Bothra (') distinguished. [p. 324, 
col. 2.1. 


. Appeal against an order of the Sub-J udge, l 


Fourth Class, 24-Parganas, dated. the 6th 
October 1931. 


ı Messrs. Rupendra. Kumar ‘Mitra, Rat-; 


nendra Nath Ghose and Rabindra Nath Ghose, 
for the Appellants. ; l 


Guha, J.—The decree-holder, appellant: 
in this appeal, obtained a decree against 
the firm Kailas Chandra Sashi Bhusan Roy 
on lth August 1929. The application for 
execution of the decree so passed in favour 
of -the decree-holder was made on 15th 
November 19380, on 19th December 1930, 
the judgment-debtor Sashi Bhusan Roy was 
brought „under arrest. Sashi Bhusan Roy 
and he filed a petition of objection under 
5. 47, Civil Procedure Code. l 

It appears from the order’ recorded in the 
order sheet of the Execution case on 19th 
December 1930, that the judgment-debtor 
Sashi Bhusan Roy was released on his fur- 
nishing security “to the extent: of the dues, 
for surrendering himself to court if this s. 47: 
petition fails.” The security was in due 
course furnished, and on 20th December 
1980, the security. bond filed by the respon- 
dentin this-appeal, Nabin Chandra Chowd- 
huri, was accepted, and the judgment-debtor 
Sashi Bhusan Roy was released. The appli: 
cation under s. 47 of the Code came’ to be 
dismissed by the Executing Court on 21st 
April 1931- -In the intervening period, i. e., 
thé period from 20th December 1930 to 2ist 
April 1931, an attempt was made by the 
judgment-debtor Sashi Bhusan Roy to pay 
up the decretal dues in instalments. An 
attempt was also made with the consent of 
the decree-holder for production of a surety, 
so far as the satisfaction of the decretal dues’ 
by instalments was concerned. -These at- 
tefpts on the part’ of the judgment-debtor 
however failed On 28th April 1930, after 
the dismissal of the application under s. 47 
of the Code,'there was an.application filed 
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in court by the judgment-debtor containing 
the definite statement that he was surren- 
dering himself and was going to make a 
payment of Rs. 50 towards the decretal dues. 
This ammount of Rs, 00 was received ‘by the 
Pleader for the decree-holder on that very 
date, l ` noe 

It appears also from the order recorded 
on that date, 28th April 1930, that the pay- 
ment of Rs. 50 was brought to the ‘notice 
of the court and the court also took notice of 
the fact that the judgment-debtor was try- 
ing to pay off the decretal debt in-instal- 
ments. ‘he prayer for instalments - how- 
‘ever could not be allowed in’ the execu- 
tion case. The order recorded by’ the 
court further shows that an ‘opportunity was 
giver to the judgment-debtor, for payment 
of Rs. 100 within 20th May 1931: the execu- 
tion case was to be put on the said date for 
orders. -The Pleader lor the judgment-debtor 
Sashi Bhusan Roy undertook to ‘produce the. 


‘judgment-debtor in court on that date, viz., 


20th May 1931,o0n his failure to pay the money. 
What happened on 28th April was this: On. 
23rd May 1931 notice - was. issued on Nabin 
Chandra Chowdhury, the surety respondent 
in this appeal, to produce the judgment- 
debtor by 30th May 1931, or to deposit the 
decrétal dues in court, in’ terms of the bond 
executed by this surety, Nabin’ Chandra 
Chowdhury, on idih December 1930. The 
surety showed cause before thecourtexecuting 
the decree, and raised objections to thedec-. 
ree-holder being permitted to proceed against 
him as surety, in the matter. of: the satis- 
faction of the decretal dues. The objections 
were in due course heard and disposed of by 
the court executing the ‘decree and ‘according 
to the learned Munsif, there were no grounds 
on which the objections raised by the surety 
could be allowed. According to the Munsif, 
the judgment-debtor’s production. in Court 
on 28th April 1931 did not appear.io’ have 
been caused by the surety and therefore the 
surêty's liability continued under the surety 
bond. . TE ee 
On-appeal by the surety, the respondent 
in this court; the decision of the Munsif, dis- 
allowing the objections raised .by.the surety 
was set aside. According to the learned 
‘Subordinate Judge, the judgment-debtor 
‘Sashi Bhusan Roy surrendered himself after 


‘the disposal of the case under s. 47 of the 
-Code, and in that view of the matter it was 


held that the liability of thé surety in the 


‘matter‘of the satisfaction: of the decree: as 


mentioned in the surety bond ceased after 
thejudgment-debtor had surrendéred on 28th 
April 1931, The facts and circumstance 


N 
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of the -case have been set out in some detail 
in the previous part of our judgment, and it 
appears tous that in view ofthe fact and 
in the circumstance that the judgment- 
debtor had on 28th April 1931, that is, after 
the disposal of the application unders 47 of 
the Code on 21st April 1931, surrendered þe- 
fore the court, there was no further liability 
attaching to the surety in the matter of the 
satisfaction of the decretal debt. ‘lhe ma- 
terial portion of the surety bond is to this 
effect: 


““T stand as surety for the said Sashi Bhusan Roy 
and promise and agree that ifthe said objection case 
under s, 47, Civil Procedure Code, ‘be not admitted, 
1 shall remain bound to make the said Sashi Bhusan 
Roy appear in court, when called upon by the court. 


If Í do not make the said Sashi Bhusan Roy appear 


in court when directed by it, the decree-holder will in 
pursuance of the order of the court, be able to realiza 
the said amount from ms, If I do not pay easily, hewill 
be able to realize the same by the execution of this 
decree from my-movable and immovable properties 
and person.” 


Regard being had to-the definile finding 
arrived ‘at by the courts below that the judg- 
ment-debtor did in point of fact surrender 
himself after the disposal of the case under 
5.. 47 of the Code, and in view of the cir- 
cumstance to which reference has been made 
already, that there was payment by the 
judgment-debtor of the amount of Rs. 50 
which was received by the decree-holder, 
and of which payment notice was: taken by 
the executing court, and regard being also 
had to the fact that on 28th April 1931, the 
responsibility of the appearance of the judg- 
ment-debtor in court was allowed to betaken 
by-the Pleader representing the judgment- 
debtor and nc responsibility whatsoever on 
the part of the surety was thought of on that 
date by the court or by the decree-holder, 
We are wholly in agreement with the order 
| passed by the Court of Appeal below, that 
there was no liability attaching to the surety 
after what happened in court on 28th April 
1931. Some reliance has been placed by the 
learned Advocate for the decree-holder 
appellant on the decision of the 
learned Chief Justice in the case of 
Jia Bai v. Joharmull Bothra (1), holding 
that there was no broad rule of law that a 
surety who had guaranteed payment of an 
amount decreed against the judgment-debtor 
was discharged from liability by reason of 
any arrangement for postponed payment or 
‘payment by instalments. Thefacts and cir- 
cumstances of the case: before us do not call 
for the application of the rule laid down by 


(1) 139 Ind. Cas, 815; AI R 1932 Gal. 858; 59 0 
rik 86003 W N 749; Ind. Rul, (1932) Oal, 


i 
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the learned Chief Justice in the case abové 
referred to. It appears to us that the nearest 
application of any rule of law to the facts 
of the case before us is that of therule con- 
tained in s. 135, Contract Act, relating to the 
discharge of a surety when. the creditor 
makes a composilion with or promisés to 
give time to the principal debtor without 
the assent of the surety. It cannot be said’ 
that the rule laid down in that: section of 
the Contract Act can have any strict appli-. 
cation to the case before us. But as we have 
said there would he some sort of similarity 
to the provisions of the section in view of ihe 
facts and circumstances of this case, to 
which reference has been made in. our 
judgment. In the result the appeal fails. 
andis dismissed. As there is no appearance 
on behalf of the respondent we make no 
order as to costs in this appeal. 
M. C. Ghose, J.—I agree: 
N. Appeal dismissed. 


ere 


ALLAHABAD HIGH COURT. 
Civil Revision No, 70 of 1932, 
June 28, 1932, 
“SULAIMAN, C. J, 
JAI KARAN—JUDGMENT-DEBTOR — 
ÅPPLİCANT 
a VET'SUS ee 
PANCHAITI AKHARA CHOTA NAY 

UDASI NANAK SHAHI—DECREE-KODDER— 


Opposite PARTY. 

Limitation Act (as amended by Act I of 1927), :s: 80, 
Sch I, Art. 182,'5)—Scope— Payment out of court, whe-. 
ther a step-in-aid of executiun—Certificate ‘more than. 
three years after decree, whether sufficient to keep 
alive decree—Civil Procedure Code (Act V of 1908), s. 
115—Reviston—Court overlooking new provision of law, 
if sufficient ground for revision. 

here towards a money decree passed on June 
19th, 1927, the judgment-debtor paid on December 
9th, 1929, Rs. 85 out of court to the decree-holder. 
who applied to certify. it on March 16th, 1931, and: 
put in an application to execute the decree on. June 
24th, 1931: ; | 

Held, thats. 20, Limitation Act as amended hy 
Act I of 1927, applied to the payment of Rs. 85 and” 
the payment of that amount on December 9th, 1929; 
did not keep alive the decree and that. cauld not -itself 
be regarded asa step in-aid and that the certificate 
which was made three years after the decree could 
not help the decree-holder, 

The proviso added to s. 20 by the Act of 1927 
makes it quite clear that a payment of interest as such 
does not now save limitation, unless there is. an 
acknowledgment ofthe payment appearing in the 
handwriting of or ina Writing signed by the person 
making the payment. - 

A payment of money made by a judgment-debtor 
out of court cannot be treated in any sense as. a 
Step-in-aid of execution. Jotindra Kumar Das y, 
Gangan Chandra Pal (1), explained, 
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Where the lower Court’ has overlooked a new 
provision of the-law, if isa sufficient ground for 
interference in revision. 


Civil Revision against an order of the Small 
Cause Court J udge, Allahabad, dated the 3rd 
December 1931. ` 

Mr. Shankar Sahai Verma, for. the Appli» 
cant. 

‘Mr. Ambika Prasad, for the’ cane 
Party. 


Judgment.—After arguments were heard 
in this case I dictated the order, and Mr. 
Ambika Prasad left the court after the order 
was dictated. Mr. Shankar Sahai Verma 
states, and I accept his statement, that he 
madea request that the judgment should 
not be signed and that the question ` of 
limitation should be reconsidered. ` The 
order was, however, signed.along with a 
number of other orders which were submitted 
by the ju dgment-writer. Mr. Verma then 
brought it to my notice that s. 20, Limitation 
Act, had been.amended. I think there has 
been a misunderstanding in this case, and 
in view of the request made by Mr. Shankar 
Sahai, which was acceded to, the order was 
signed inadvertently. In the exercise of my 
inherent jurisdiction I set aside the order and 
direct that the case should “be put up for 
further hearing. 

‘This is an application in revision by the 
judgment-debtor from an order oftheCourt of 


Small Causes: dismissing his objection 
to the execution of a money decree. The 
decree was passed on lOth June 1927; On 


29th December. 1929, Rs. 85 are said ‘to have 
been paid by .the judgment- debtor out of 
court ‘to the decree-holder. The decree- 
holder applied to certify it on 16th March 
1931. The present application for execution 
was; made on 24th June 1931. The Court 
below .has ‘held that the certificate’ of pay- 
ment was a step-in-aid of execution, and 
Inasmuch as the payment was made within 
three years of the decree and the certificate 
was within three years of the payment, the 
court has held that there is no force in the 
objection that the application was barred by 
time. Section 20'has been amended by Act 
Iof 1927, which came into force on lst 
January 1928: It isquite obvious that 
as the law of limitation is a law of 
procedure the amended Act must govern all 
future payments and all future applications 
for execution, even though they may be. in 
pursuance of a decree passed previously. 
Section 20 therefore applies tothe payment 
of Rs. 85 made on 29th December 1929. 
The proviso'added'tothe section makes it 
quite clear mney a payment of interest as 
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such does not now save limitation, unless 
thereis an acknowledgment of the ‘payment 
appearing in the handwriting of cr in a 
writing ‘signed by ‘the person making the 
payment. This is not so in the present 
case; It follows that this payment 
did not help to keep alive the. limita- 
tion, 

It seems to me that a payment of money 
made by the judgment- debtor out of court 
cannot be treated in any sense as a ‘step-in- 
aid of execution, Itis an act of the judg- 
ment-debtor out of court, whereas a step-in- 
aid of execution is supposed to be an act done- 
by the decree-holder in court, It may be said: 
that the payment of the amount by the judg- 
ment-debtor implies a receipt of the amount- 
by the decree-holder, but. that tco takes 
place out of court, and cannot, in my opinion, 
be considered as a step-in-aid of execution, 
which obviously must bein Court whithin the 
meaning of Art, 182, Limitation Act. If 
the payment were to fulfil the require- 
ments of s. 20 it would extend limitation.. 
But ihat isquite a different matter from say- 
ing that it isa step-in-aid of execution, 
The case of Jotindra Kumar Das v. Gangan 
Chandra Pal (1) was decided when the old 
law of limitation was in force, and. I do not 
think that the learned Judges: meant to 
lay down that the payment could itself be 
considered as a step-in-aid of. execution, 
All that they decided was that the payment 
having been made within three years ofthe 
decree, it kept alive the decree and its being 
certified within three years of payment, saved 
limitation. 

There has been some conflict of opinion. 
on the question whether -an application 
merely. certifying payment is or is not .a-step- 
in-aid of execution. It.may for the purposes 
of this revision be amended without deciding 
that such a certificate is a step. But:if the 
payment of 29fh December 1929 cannot 
help to keep. alive the decree and cannot 


-itself be regarded as astep-in-aid of execu- 


tion, the certificate which was made more 
than three ‘years after. the decree cannot 
help the decree-holder. I am, therefore,. 
clearly of opinion that the application, in 
view of the new Limitation Act, was barred 
by time. The Court below has overlooked 
the new provision of the law, as was done 
at the first; hearing of this case.. even in this 
court. I think that this is a sufficient 
ground. for ınterference.in revision. -I ac- 
cordingly allow this-revision, and ‘setting 
aside the decree of the court below, dismiss 
the application for“execution. As the point 
(1) 49 Ind. Cas, 903; A I R 1919 Cal. 677; 46 O. 22.. 


226. 


was raised at a. late stage in the. -case, I 
direct that the parties should bear their own 
costs in both the courts. 

Ne. 


ALLAHABAD HIGH COURT. 
Civil Revison No. 131 of 1982. ` 
October 24, 1932. A 
SULAIMAN, O. J. AND BAJPAI, J. i 
- MOTI CHAND - PLAINTIFF - APPLICANT 
- Versus -` | oo 
‘BALRAM DAS - Derenpant—OpposiTE 
l _ PARTY. | 
Minor—Proceedings to set aside ex parte 
Negligence of guardian ad litem—Power 
to appoint another guardian—Minor' not- to be 
compelled to file separaie suit. ` pe A 
When aminor is made a defendant in a suit it is 
to the suit and not his 
guardian ad litem. The guardian ` ad litem's name 
appears onthe record in order to represent the minor 
but not in his capacity as a party tothe suit. When 
the guardian ad litem ofa minor is negligent, the 
minor -can appear in court through another guardian 
and .the court can make proper orders for the -pro- 
tection of the minor. andthe minor should not be 
compelled to seek relief through a separate suit. 
Bhagwan Dayal v. Param Sukh Das (2), referred 


the minor who-is a party to 


to, Eda Punnayya v. J. K. Kotayya (1), not followed. i 


Civil Revison against an order of the 
Sub-Judge; Gorakhpur, dated the 3rd Feb- 
řuary, 1932. eo gs. che 

Messrs. ‘P. L. Banerji and N. Upadhiya, 
for the Applicant. . . 

Mr. Shiva Prasad Sinha, for the Opposite 
Party. i n 

Judgment.~-The court .below. has 
set aside an ex parte decree passed against 
a minor in a partition suit on ‘the ground 
that the minor's father, who had previously 
given his’ consent’ to a deed of partition 
by sale in the lifetime of the grandfather, 
was not a. fit and proper person for being 
appointed a.guardian, that, he was careless 
and did not appear on the date of hearing 
to defend the suit on behalf of the minor. 
In the connected application. filed by the 
_ father onthe ground that he was ill on 
the .date and could not appear in court, 
it has also set aside the decree as. against 
him on the main ground that in a parti- 
tion suit .the decree must be set aside 
against all the. defendants. It has also 
removed the. father from the. guardianship 
of .the minor, and appointed the minor's 
mother as his guardian and allowed her 
to'file .a written statement on his behalf. 
‘We do not think that it.can be said in 
revision that either the court . had. no 
jurisdiction to pass the: order that it has 


. MOTA OHAND v. BALRAM DAS, - 


Application allowed. ` 


decree— - 
of court: 


1. 
+ (2)-36 Ind Cas. 368: 29 AR: 14 AL JBIR., - 
< “Pages of 39 A.—| Ed.) - 
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done, or it has acted with material irregu- 


larity in the. exercise of its jurisdiction: 
The learned - Advocate for the applicant 
has relied strongly on the case of Eda Pun- 
nayya v. J. K. Kotayya (1), and urged 
before us that the only remedy open to a. 
minor who is not properly renresented is 
to bring a separate suit, and that he can- 
not be allowed to be heard in the suit- 
itself because he is nct a party. We may 
point out that the view which has prevail- 
ed. in this court has been that a minor 
against whom a decree has-been passed 
without the appointment of .a proper 
guardian has several remedies open -to 
him: he may in that very suit, if the 
facts justify, appeal against the decree; 
apply for re-hearing under O; IX, r: 138, 
apply for a review of. judgment or apply 
for an order under O. XXXII; r.. 5 (2) of 
the Code,.and he has in addition,. the 
ordinary remedy to bring a separate suit: 
Bhagwan Dayal v.' Param Sukh Das. (2), 
on pages.J0 and 11*. oo ee 

In our .opinion when a minor is made 
a defendant in a suit it- is: the- minor 
who is a party to the suit and not his 
guardian ad litem. The guardian ad litem’s 
name appears on the record in order to 
represent the minor but not in his capacity 
asa party to. the suit. Asuit brought 
against a minor without a guardian would 
still be brought in time and the appoint; 
ment of a guardianad litem which «must 
be made by.the court after the institution 
of the suit- would not be barred by. time 
merely because the guardian’ is appointed 


“by thé court after the expiry ofthe preserib-= ` 


be period, -Although therefore when `à 
decree is passed against.a minor. who has 
not-been. properly: represented it is open 


_to him to treat it as if he.was. not .a party 
to the suit and to -avoid the ‘decree; it 


does not follow. that.. the minor -who’ does’ 


"appear in Court through another guardian 


or next friend cannot be heard, and. it 
must be considered that he has no locus 
standi to appear except through -the 


.guardian who has been. appointed. by>.the 


court: however incompetent, negligent and 
improper he: may be. It is the duty. of 
the court to protect the. interest’ of the 


minor and. we think that it is open to the 
‘court to’ entertain’ an application’ on ‘the 


‘ground of: the. negligence of. the guardian,’ 
(1) 53 Tad. Cas-184; A [I R 1920 Mad 713: 37ML 


‘I 399; 26 M L 1.327; 10 L W 471: (1920).M WN 
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and- to remove him and appoint another 
if he was not a proper guardian or was 
negligent. Thesummary remedy in the suit 
itself is very often the least expensive. There 
seems to be no justification for compelling 
the minor to file a separate suit and incur 
heavy -expenditure and also run the risk 
of the proceedings being. prolonged, and 
not to allow him to avail himselfof the 
more expeditious summary remedy open to 
other defendants. i : 


‘In this view of the matter we think that, 


the court below did not act without jurisdic- 
tion in entertaining the application. We 
accordingly see no fo-ce in this revision 
and we dismiss it’ with costs. ; l 
N.-A Revision dismissed. . 


“a - 
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CALCUTTA HIGH COURT.. - 
Second Civil Appeals Nos. 290 and 343 
of 1928. > ` 
July 27, 1931. 
MUKERJI AND GUBA, JJ... 


HARI BHAJAN DAS SADHU MOHANTO | 


— PLAINTIFE — Å PPELLANT 


VETSUS Í 
GANAPATHI DAS GOSWAMI AND OTHERS 


— DEFENDANTS - RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908,0 VI, r. ?— 


Amendment of plaint—Principles—Faise plea, effect 


of. , : ae 
it a false defence ia deliberately taken up and 
p:rsisted in, leave to amend should not as a rule. be 
ranted. But where it would be more in furtherance 
‘of justice if the amendment is allowed than otherwise, 
leave may be‘allowed. The plaintiff sued on the 
basis of.a geneological table in which one link was 
false and onthe suit being dismissed preferred. an 
appeal and prayed for amendment of the -plaint so 
‘as to base it onanew genealogy collected from 
genuine documents. .The defendant had not succeed- 
ed in proving any title: l gis 
` Held, that considering all the facts and circum- 
stances ofthe case the amendment should be allowed. 
Ma Shwe Mya v. Moung Mo Anaung (1), Tildesley v. 
Harper (2) and Cropper.v. Smith (3); referred to, ` 
. Gecond.Civil Appeals against the decree 
of the Sub-Judge, Murshidabad, dated the 
3ist March, 1928. i ; 
Messrs. Urukramdas Chakravarty and 
‘Bankim Chandar Roy, for the Appellant. ~ 
Messrs. Gunada Chandra Sen, Birendra K. 
De, S. C. Bose and Narendra Krishna Bose, 
for the Respondents. `’ 5. do # 
, dudgment.—These two appeals have 
arisen. out of two . Suits No. 422 of 1922 
and No. 293 of 1924; instituted by one 
Sitaram Das and one :Haribhajan Das, 
respectively,: for succession to the Ma- 
hantship. of an Akhra known as the Bara 


Digambar Akhra, situate at. village- Debi- 


HARI BHAJAN DAS V: GANAPATHI DAS. 


‘together and were both dismissed 


327, 


purin the districtof Murshidabad. Mahant 
Bhagwan Das was its last mahant. He 
died on 19th Baisakh. 1329 (2nd: March, 
1922). No" successor to` the mahantshop 


being apparent, the Police appeared on the 


scene and took charge of the movables 
and eventually an intestacy and escheat 
case was started in. the court of the 
District Judge. One Lakshmi Narain Das, 
amongst others, put in a claim alleging 
that he was entitled to succeed to the 
deceased mahant and that. he had lent:- 


money to him shortly before he died, and `- 


further that since his death he had been 
performing the sheba and puja of: the. 
idols. in the Akhra and was in possession 
of all its properties. He also applied to 
the Magistrate praying that the properties 
might remain in his possession so long as 
the rights of the rival claimants were not 
determined .by a competent court. On 6th 
July, 1922, Sitaram Das instituted Suit 
No. 422 and in that suit Lakshmi Narain 
Das was appointed Receiver on a security 
of Rs. 2,500.. Suit No, 293 was instituted 
by Haribhajan Das on 27th September, 
1932, the plaint being registered under 
O. XXXIII, r. 3, Civil . Procedure Code, 
on: 22nd July, 1924. The suits were tried 
Hari- 
bhajan Das has preferred &F. A. No. 290 
of 1928 and Sitaram Das F. A: No. 343 of 
1928, ` i | : I 


F. A. No. 290 of 1928.—Appeal No. 290- 
will be dealt with first. This appeal was. 
dismissed on the merits. a 


F. A. No. 348 of 1928.—The_ plaintiff 
Sitaram Das claimed to succeed to Bhag- 
wan Das on the allegation: that he was 
spiritual cousin to the latter in the-second 
degree. The following genealogy represents 
the case that he made: a 
l KESHAB DAS. © °°!) 

| | i 
Sriram Das ; Paaa Das. 
Baldeo Das Gomoti Bas -` 
Bhagwan Das. Sitaram Das. . 
. He alleged that the right to succeed to 
the mahantship of the Akhra- and. the 
shebaitship of the dieties installed there is 
governed by the relationship established 
by initiation by mantra. He alleged that 


“there was-:no other person, ab any rate no 
other Brahamin, who had mantra relation- 


ship with Bhagwan Das excepting himself. 


a 


|. 828. 
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He alleged also that he wes initiated by 
mantra by Gomoti Das whose name appears 
in.the table above. In -his evidence he 
deposed ‘that he had not seen Kanhar Das, 
the Guru of Gomoti Das; but had. heard 
‘about him from the latter and. also from 
Bhagwan Das, and had also. heard his 
name pronounced at the time of thé annual 


Sradh. He examined a number of witnesses 


to' support this genealogy. (After discussing 


. theirevidence the judgment proceeded). The 


- Subordinate’ Judge upon 
' before him ‘found Ex. 4 


“support of the -genealo 


“that on the other 


the evidence 


and held that the witnesses examined in 


of the plaintiff’ was not trustworthy, and 
hand the contents of a 
will which Gomoti Das made would point 
to the plaintiff not having been a Gurubhai 
of Bhagwan Das. On these findings he 


dismissed the plaintiff's suit. After the 


.trial and decision of the case, the plaint- 


‘having been gathered by 


. 


iff put in an application for review; put- 


ting forward the following genealogy as 


. old documents as regards the genuineness 


of which no question could arise and which 
he alleged had been recently discovered 





by him.’ This application was rejected:. `~. 
roos DAMODAR DAS «Se 
Keshab Das Shahtay Das 
Sriram Das Kanbar Das ` 
Balded Das Gomoti-Das i 
i ‘Bhagwan Das. E ~ Sitaram Das 


In these circumstances the plaintiff as 


~ after. 


“No. 1 has 


appellant in this appeal has asked for 
leave ‘to’ amend his plaint’ by inserting 
therein the above genealogy and for ar 
order for further trial of+the suit there- 

Before considering the question whe- 
ther the plaintiff's prayer should be granted 
it ls necessary to- see whether defendant 
Succeeded in Showing that he 


- has “any „title to the mahantship, for “if he 


- case a second time and 


prayer must be refused on that 
- alone. 


has done so it would be 


ne unjust to allo 
the plaintiff to fight him d 


on an altered 
the plaintifs 
l ground 
His case was that Késhab Das was 
a mantra disciple while one Mukunda Das 
was a pupil disciple of Swarup Das and 
that :the two disciples agreed between 
themselves that they would succeed to each 
other generation after generation in the abse- 
nce of a mantra disciple,and in support of this 


Wi 
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to be a forgery - 


sy set up`on- behalf. 


him. from. some 
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agreement he produced a document Ex. D.’ 
The Subordinate Judge hes found this 
ducument to be a forgery and .the story 
of the agreement to be false. We have 
examined the document itself and the. 
reasons upon which the Subordinate Judge 
hes come to this conclusion ‘and.-we are 
in entire agreement with his opinion.: It 
has not been suggested that but “for this 
agreement or. but for the absence of a 
manira disciple defendent No. 1 who is a 
pupil disciple only can have any claim. 
The Subordinate Judge found further. that 
defendant No. 1 is a’ Nimeyet Baisnav and 
not a Ramayet -Baisnav like Bhagwan Das 
and in that view observed : 

“The plaintiff was of the came community, and 
the late Bhagwan Das as a mémber of the same 


communily with him could claim to succeed to him 
in preference to defendant No. l wko was not of the 


a 


same community with bim.” 


With this finding and observation, how- 
ever, we do rot agree; we think. the 


. materials in support of them are not suffici- 


ent for holding’ ‘that defendant No: 1- is- 
not a Remayet but “a Nimayet- Baisnay, 
Even then defendant. No 1 will have -to 


: establish that there is no mantra disciple 


of Bhagwan Des and that he himself is a 
pupil disciple of the same Swarup Das 
who was ‘thé Guru of Keshab Das. This, , 
therefore, is not a case. in- which defend- 

ant. No. 1 has established his own claim | 
to the mahantship. If, therefore, he'is to 
remain in possession, he will-doso- because 
anybody has not yet succeeded to prove’ 
a title thereto. The plaintiff, on the other 


hand, supported his claim by false evi- . 


dence, oral and documentary, and this by 
itself should make us feel extremely unwill= 
ing to allow him an opportunity to emend 
his pleading. We have accordingly cons 
sidered wilh care and not without. come 
anxiety whether such leave should be 
granted. The plaintif. claimed to be a 
manira disciple of Gcmoti Das’ and.this‘he 
hes succeeded in proving. i 

He has also proved that Gcmoti 
Das was a manira disciple of Kanhar Das, 
which was his cese. The falsity of hia 
defence lay only in his attempt to connect 
Kanhar Des with Keshab Das. He alleged 
that Kanhar Das was a mantra disciple 
of Keshab Das; whereas what he -wants 
now to show .is that Keshab Das. and 
Kanhar Das were spiritually related in. a’ 
different way, namely ihat Keshab Das, 
spiritual Guru, was one Swarup Das who 
himself was a mantra disciple of Damodar 
Das and that Swarup Das had “another 
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mantra disciple named Shanta Das, and 
Shanta Das’ mantra disciple was Kanhar 
Das. The documents which he now wants 
to rely on are unimpeachable and they do 
contain these names as so related. Who- 
ther the identity of these persons will he 
established or not-is a different matter. 
The adverse inference which the “Subordi- 
nate Judge ‘has drawn frem the conten:s 
of the will of Gomoti Das, in our opinion, 
does not necessarily follow’ and so is not 
a sound one. In these circuinslances. it is 
not possible to hold that the amendment 
which ‘the plaintiff.asks for will materially 
-alter the complexion of the case; or that a 
new cause of action will thereby be-sub- 
‘stituted or that-any inconsistent title will 


=e be 


| aœ forgery very cleverly contrived; «Bears 


‘he in issue, or that the new ‘case-will- in 


“Mo Anaung (1): 


exercised.” 


any- way -be - antagonistic - to the old, one. 
After all, as the Judicial Committee-pointed 
out in the case of Ma Shwe Mya v, Moung 
| “All rules of court are nothing but provisions 
intended to secure the proper’ administration of 
justice and it ‘is, therefore, essential that they 
should be made to serve and be -subordinate to 


- that purpose, so that full powers of amendment 


must bə enjoyed and should always bs liberally 


The question how far the conduct. of a 
party, such as‘ there has been of the plajntiff 
in this case, should disentitle him. to leave 


_ to amend’ his pleadings 1s one on which 
there is and can be but little authority. 


Two of the Judges who were most liberal 
in granting such leave were Bramwell, L. J., 
and Bowen, L. J. Bramwell, L. J, 
in: Tildesley v. Harper. (2), sard: 


“My practice has always been to give leave to 


| améïd. unless I have been satisfied that the party 


applying was acting mala fide or that by his 
blunder he-has done some injury tə his opponent 
which.could_ not be compensated for by costs or 
otherwise.” 


Bowen, 
said:: ° 

“It does not seem to me material to consider 
whether ihe mistake of judgment was accidental 
or not, if not intended to overreach. There ,is 
no rule that only steps or accidental errors are to 
be corrected...1 reserve to myself the right to con- 
sider how a case should be dealt with where. there 
has not been merely a mistake but an attempt tc 
mislead. 1 do not see here ary attempt to mislead.” 
. These observations would seem to, sug- 
gest thatifafalse defence is deliberately 
taken up and persisted in, leave to amend 


1) 63 Ind. Cas. 914; AIR 1992 P -O 249: 481 A 
214; 48 O 832; (1921) M W N- 398; 30 ML T 28; 24 
Bom L R 682 (P 0). Wt 

(2) (1878) 10 Oh. D 393; 4f L J Oh 495; 39 L T 552; 
a 9 

( 


L, J., in Cropper v. Smith (3), 


R 249. 
(1881.26 Oh. D710; 53 LJ Oh, 891; 51 LT” 
- 133; 83, W R60.: e E S 


inginmind the -object of the Legislature 
in enacting O. VI, r. 17 of the Code and 
‘considering all the facts and circumstances 


~ of the case, we think “there: is more in 


favour’ of the. plaintiff ‘than against 
him and that it would þe niore.in. fur- 
therance of justice if we allowed the 
amendment than otherwise. Stich leave 
however should be dependent on the pays 


` ment by .the’ plaintiff to ‘defendant’ No. 1 


ofthe costs in the htigation within four 
months from today. ~ 7 *- °°: , : 

Theéresult is that we. allow. the appeal 
and the application filed by ‘the plaintiff 
and direct that if “within four’months 
from today he pays to co-defendant No. ' tthe 


`~ entire costs as detailed in the decreés of 


the court below and of this Court the 
decree of the court below «will - be--set 
aside and he will be allowed.to :amend 
his plaint but only to the extent: of put- 
ting inthe. genealogy now put forward: by 
him and of such alteration in : his ‘plead- 
ings as may be consequential upor it, 
On the amendment being made - notice 
thereof will be given to defendant “No. } 
who will be allowed to put in- fresh de- 
fence should hé consider it necessary- todo 
so. Proper issues willthereafter be- framed 
and the suit will’ be tried afresh.: Defen- 
dants Nos. 2 and 3 will no -longer. be 
treated as parties to the suit; If’ the order 
as regards the payment of costs: is not 
complied with, this appeal will stand. dis- 
missed with costs to defendént™ No. rl; 
The cross-objection’ is dismissed without 
costs. 7 i E > 
NA- 


M — 


Order accordingly. . 
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-— ALLAHABAD HIGH COURT. 
First Civil Appeal No. 21 of 1932. 
October 18, 19832. .. 
SULAIMAN; O. J. AND IQBAL AHMAD, J. 
PANNA LAL-SHAM LAL— APPLICANT 
ka AN versus © >` 
ABDULLAH USMAN AND OTHERS — 
OFPosIT# PARTY. - - 


Provincial Insolvency Act (V of-1920), s-6— Order 
of insolvency-Court to distribute assets of debtor 


among scheduled.creditors—High Court setting aside, 


order—Receiver distributing before order of High 


Court—Civil’ Procedure Code (Act V of 1908, a: 144° 


—Applicability—Refund of amounts paid. ` 

' Where the High- Court set aside an order of tho 
insolvency Court directing the Receiver to distribute 
the assets of the.debtor among the scheduled credi- 
tors but the Receiver had made payments before the 


rder was so set aside : l 
j Held that s. 144, Civil Procedure Code, applied 


and that the insolvency Court had jurisdiction to 
order that the persons who had received payments 
should refund the amounts to the Receiver. 

First civil appeal from an order of the 
District- Judge, Jhansi, dated the 7th 
September, 1981. ~ 

M.N. C. Vaish, for the Applicant. 

Messrs B. Malik and Hart Ram Jha, for 
the Opposite Parties. 

‘Judgment.—This is an appeal by 
the firm Panna Lal-Sham Lal and arises 
out of a certain insolvency proceedings. 
It’ appears that. this firm brought a suit 
against the debtor to recover Rs. 1,200 
odd or‘in'the alternative 100 bags of grain. 
It also appears that these bags were 
attached before judgment. While the suit 
was pending an application was made by 
some creditors for the debtor to be adjudg- 
ed an insolvent and a Receiver was 
appointed who took actual charge: of the 
100 bags along with other- properties of 
the debtor. ‘The appellants obtained their 
decree on 14th March 1927: while the ap- 


plication for-insolvency was pending, and 


as a result: their claim for the recovery of 
the amount, and in-lieu thereof of the 100 
bags was .decreéd. This was followed by 
an” order of adjudication with direction 
to the. insolvent to apply. for discharge 
within one year. The appellants’ Panna 
Lal and Sham Lal filed an application in 
the ‘insolvency Court ‘claming three 
alternative reliefs. They asked for the 
100 bags*to2“be given tothem or in the 
‘alternative for their price or again in-the 
alternative’ to be entered as scheduled 
creditors. For some reason or“ other, the 
court did not consider it expedient to grant 
the first ‘two prayers, but ordered that the 
appellants should be entered in the sche- 
dule as creditors. 

On the expiry of one year it was found 
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that- the insolvent had failed to apply for 
his discharge, The court accordingly 
annulled the order of adjudication. It 
went on to direct the Receiver to retain 
possession of the assets of the debtor and 
to distribute them among the creditors 
who were entered in the schedule. It may 
be noted that the appellants were ordered 
to- be entered as scheduled creditors and 
their prayer for the bags t be handed over 
to them was not granted. Two days later 
than the annulment of the order of adjudica- 
tion, an application was made by other 
creditors to be entered in the schedule 


and their application was dismissed, 
When the matter came up in appeal 
“to the High Court, the High 


Court dismissed the appeal inasmuch as, 
no-appeal lay, but on the revisional 
side intervened and set aside the order 
under which the Receiver had been 
directed to distribute the assets. The 
Bench pointed out that such an order 
was illegal and ultra vires because the 
court could not have ordered the Receiver 
after annulling the adjudication to dis- 
tribute the assets and all that could be 
done under s. 37 of the Act was either 
to restore the property to the debtor. leaving 
the ordinary remedy open to the creditors 
or toorder the property to vest in some 
When the case went back 
to the court below it was discovered that 
the Receiver, in pursuance of the order 
directing distribution ofthe assets made by. 
the District Judge, had already made some 
payee: Part of : the amounts realized. 
ad been paid to the present‘ appellants 
Panna Lal Sham Lal. ( 
Judge has therefore thought that these 
persons should be asked to refund the 
amounts which they received on distribu- 
tion by the Receiver and he has ordered 
accordingly. He has not allowed. ‘the 
prayer ofthe appellants for payment to them 
of-the price of 100 bags sold by the receiver, 
In appeal the order of the learned Judge is 
challenged. — 

It seemsto us that the provisions of s. 5, 
Provincial Insolvency Act (V of 1920), 
gave powerto the insolvency Court similar 
to those conferred on ordinary civil Courts 
in the exercise of their original civil 
jurisdiction. ‘Under s. 144,Civil Procedure 
Code, where a decree is varied or reversed 
the court of first instance has power to 
order restitutionso as to place the parties 
in the position which ihey would have 
occupied but for such a decree or order 
which wassubsequently varied or .reversed. 


The learned District’ - 
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It seems to us that the learned District 
Judge had ‘jurisdiction to order that as a 
result of the setting aside of the order direct- 
ing the Receiver to distribute the agsel s, 
the persons who have received .pay- 
ments under the distribution should be 
called upon to refund the amount to the 
Receiver. His order to that extent is therefore 
correct. Asregards the contention of the 
appellants’ that they are to be allowed to 
have the price ofthe 100 bags inasmuch as 
they had attached these bags before the 
adjudication of the insolvent, we are of 
opinion that this is not a matter with which 
we can deal in these proceedings, Now 
that the adjudication has been annulled 
andthe debtor is no longer insolvent, 
the appellants are in a position to pur- 
sue their ordinary-remedies. Their pro- 
per course may. beto go to the execution 
court for redress. . We accordingly dismiss 


this appeal. The appellants must pay the 
costs of the Receiver. 
N.A. 


Appeal dismissed. 
\ 
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- BOMBAY HIGH COURT. 
Second’ Civil Appeal No. 193 of 1930. 
October 5, 1932. 
Beaumont, C. J. AND RANGNEKAR, J. 
THE SAUNDATTI YELLAMA MUN ICI- 
a oo 


SHRIPADBHAT ‘SESHBHAT J OSHI— 

: RESPONDENT. l 

Bombay District Municipal Act (III of 1901), ss. 
59 (iii) (x), 81-A - Municipality: constituted under the 
Act—-Lease of levy of tax on pilgrims resorting to@ 
shrine—Contract of lease ultra vires. 

Although a Municipality is: empowered, under s8, 
B1-A, Bombay District Municipal Act, to !ease the 
Jevy of any toll imposed under the Act, it is not com- 
petent to lease. the levy of a tax on pilgrims rescrt- 
‘ing periodically to a shrine. Therefore, a contract 
entered intoby a Municipality which includes the 
right to levy tolls on vehicles comingto a shrine 
and a right to levy tax on pilgrims visiting shrine 
k ultra vires of the Municipality. [p. 333, col, 


ai Civil Appeal from the decision of 
the District Judge at Belgaum, in Appeal 
No. 414 of- 1928. confirming that of the 
Subordinate Judge at Bal: Hongal, in Civil 
Suit No.-541 of 1927. 

Mr. H. B. Gumaste, for the Appellant.: 

Mr. D. R. Manerikar, for ‘the Respondent. 

Beaumont, C. J. — This is an appéal 
from a decision ‘of the District Judge. of 
Belgaum, who . confirmed the decision. of the 


See 


e è . Ye, 7 
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(with defendants Ncs: 2 and 3-as -sureties) 
for the balance of a sum of Rs. 1 076-13-0 
which he had to pay under a contract in the 
form of a lease dated March 20, 1926, (Ex. 16, 

by-which the Municipality let to the defen- 
dant for the sum of Rs. 4,500 the right of 
recovering jakat from . March 15, 1926, until 
October 6, 1926, from all pilgrims to Shree 
Yellamma Dervi, vehicles and animals, 
Then, in the contr act, the rates to be charged 
on persons, vehicles: and ° ‘animals. are speci- 
fied. The’first charge is, onevery person 
above five years of- age one, anna and the 
other.charges are on animals and vehicles, 
The defendant paid: part-of the considera- 
tion; but hetas not paid the last instal- 
ment for which’ the Municipality - now 
sue, 

“The defence of the defendant is that it. 
was beyond the power of the Municipality to 
grant him the right to colléct fées.from pile 
grims attending “this shrine. That question 
turns on the construction of the Bombay 
District Municipal Act. Under s. 59 the 
Municipality may impose for the purposes of 
this Act any of the following taxes. Then 
sub cl. (iii) includes a toll on vehicles and 
animals entering the district but not liable 
to taxation under the preceding clause, and 
sub-cl. (x) includes a tax on pilgrims re- 
sorving periodically to a shrine within the 
limits of the Municipal district, ‘So that 
sub-cl, (iii) mentions a toll, and sub;cl. (x) 
mentions. a tax. Then s, 81-A provides that 
it shall be lawful for the Municipality to 
lease the levy of any toll that may be im- 
posed under this Act by public auction or 
pee contract. Under the definition cl, 

3, sub-cl. (xiv) it is provided that tax shall 
include any toll, rate, cess,fee or other: 
impost leviable under ‘this ‘Act. That is 
not properly. speaking a definition of “tax. 
it isonly a statement that where the con- 
text so admits tax’ is used in a compre- 
hensive sense as including a variety of 
charges. Ins. 59; to which 1 have already 
referred,in the phrase ‘the Municipality 
may impose any of the following “taxes.” I 
think “taxes” is used in the comprehensive 
sense referred toin the definition, and in- 
cludes various‘ imposts. But when you 
come to sub-cl. (x) under which. the Muni- 


- cipality may. charge a tax ‘on pilgrims re- : 


sorting periodically to a shrine, it is clear 

that the word ‘tax’ is not used in the com- 
prehensive sense. It cannot there include’ 
a rate or a cess, which would be inappropri-’ 
ate words wilh ‘which to describe a levy on’ 
pilgrims. The word. ‘tax’ there seems .to 


me to be used in the sense of a toll, that is’ 
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tosay, payment charged for a particular 


The Saundaiti Municipality had levied a 


‘benefit, namely; -the - right to attend a 
Shrine. But,in my opinion, in construing 
` 5, 81-A, which givesthe Municipality power 
to lease the, levy of-any tell, we must apply 
the - dictionary. which the legislature has 
provided and hold that the section confers 
on the’ Municipality power to lease the levy 
of whatis described in the Act asa toll, 
whether correctly so described or not. Un- 


might havė. been-more correctly described 
as a “toll >, Re ee ey 
‘Mr. Gumaste on behalf of the appellant 
lias argued that apart from s. 81+A-the-con- 
tract-can-be justified under s. 40 ‘of the Act. 
But F think the subject-matter -of this-lease 
does nof fall under s. 40, which: -gives- a 
Municipality: power to lease any “movable 
or immovable property which may have 
become -vested in it.” This levy had ‘not 
become vested in- the Municipality at -the 
date of thé contract: Nor do I think that 
the agreement can be upheld on the princi- 
ple of estoppel, the case of the- defendant 
being that the contract-is ultra vires the 
corporation. ‘The corporation: cannot “by 
estoppel acquire a power to: do: something 
which is outsideits legal capacity. It is-I 
think, clear that, if such a ‘Case: had been 
raised, the defendant; -having-had -the 
advantage of this contract, would - have- to 
account to the Municipality for any benefit 
he derived under it unders. 65 of the Indian 
Contract Act. “No such claim was raised 
in either of the lower courts, and the evi 
dérice appears to show that-the defendant: in 
fact-madea, loss out of the éontract. That, 
indeed, was admitted by the Municipality’s 
own witness: Onthe-face of that admission 
although no doubt accounts have not been 
taken, I- think that it would-be wrong to 
rémand thecase and direct an issue to be 
tried as to whether the 
any profit under s. 65 of the Indian Con- 
tract -Act. For these reasons I think the 
judgments of the lower Courts were right 
and-that the appeal must be dismissed with 
costs.- i - 
- Rangnekar, J.—The -facts of the -cas 

which hasgiven rise to: this appeal: have 
been set-ovt in the judgment of my Lord the 
-Chief Justice,-and it is not necessary. for 
me to-refer tothemin detail,- - . i$ 


by the pilgrims. 


defendant made 


“tax” on the pilgrims visiting the ’shrine of 
Yellamma at Saundatti'in thè district ‘of 
Belgaum anda “toll” on the vehicles used 
The “toll” and the-“tax” 
were levied under the powers conferred 
uponthe Municipality by s. 59, sub-cls. (iiij 
and (x) respectively of the Bombay District 
Municipal Act, IIT of 190]. The right to` 
collect thetoll and-the tax was farmed out 
by the Municipality under the contract in 
question tothe defendant for Rs. 4,500. Of 
thissum alarge part has been paid and 
the suit isin respect of the balance. The 
defendant contended thatthe contract was 
ultra vires the Municipality. Both ‘thé 
lower courts have accepted the contention, 
and hence this appeal.. o kathi 
_ The only question on the appeal, therefore, 
is whether the contract was ultra vires the 
Municipality, ‘The answer to the quéstion 
depends on a true construction’ of s.59 of 
the Bombay District Municipal Act, read 
with some other relevant sections ‘of the 
Act. l : T 
Section 59 gives the Municipality, subject 
to any orders which the Governor in Council 
may make, power to impose for the purposes 
of the Act, certain taxes. Taxes which can 
thus be imposed areset out in the section 
itself, and looking at, the description of 
the taxes one thing is clear that s. .59 
refers to various kinds of imposts, using in 
each case a word or aname to signify the 
appropriate impost. Thus, we havein the 
section, a rate, a tax, a toll, an octroi. on. 
animals and goods, a cess, and soon. It is 
clear from the section that -the word “tax” 
used in the body of the.'section is used in @ 
general or comprehensive sense, and this is 
in accordance with the meaning given. in 
the interpretation - section. Section 3, sub- 
cl. (xiv), runs as follows: “‘ Tax’ shall 
include any toll, rate, cess;. fee or other 
impost leviable under this Act.”: If is 
clear that this is not a definition of the terri 
‘tax,’ The word “includes” in interpreta- 


tion clauses is intended to be enumerative, 


not exhaustive. | 

Now, a charge of the kind described. in 
sub-cl. (x) would be more aptly. described 
as a “toll” rather than “a “tax”. Mr, 
Gumaste, therefore, says that when the. 
Legislature has used the word ‘tax’ in sub- 
cl. (x) ofs. 59 it is a mistake, and that we 
should substitute for it the word “toll”. I 
am unable to accept the contention, having 
regard to the fact that various kinds of 
imposts are differently described in s. 59 
and the word “tax” inthe body is used in 
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a comprehensive sense. I find there 
aremany indications in the Act itself in 
which particular kinds of imposts~ are 


described -as “taxes” and certain others: 


described as “tolls”. Then, the Act was 
amended in 1930, and the amendment refers 
to this particular kind of tax on pilgrims, 
and‘ even in the amended -section ‘the 
Legislature has adhered to the term 
“pilgrim tax” and made no change in the 
wording -of the tax ‘on pilgrims in s. 99 


Therefore, although I think“ that properly: 


speaking a tax on pilgrims is a toll, I do 
not think it is open to us to ignore the 


language used by the Legislature im the 


statute andtohold that the “tax” on the 


pilgrims referred to in sub-cl. (x) is a-. 


“toll”. an ; 
Section 81-A gives 


may be imposed by the Municipality under 
this Act. 
the Municipa'ity has. no power to lease 
aright tolevy any. “tax” or any other kind 
of impost other than a'toll, for it is clear 
law that the powers of a- 
created by statute are limited by the 
statute itself, and -what a corporation is 
not expressly authorized to do, it must be 
taken to have been impliedly prohibited by 
the statute. Therefore, the contract, so far 


3 


as it gave the defendant. the right to 


collect: the “tax” on pilgrims; was ultra 
vires the Municipality. 
sideration was, therefore, unlawful. 
the general ruleis. that when you cannot 
sever the illegal fromthe legal part:of a 
contract the contract is altogether void. 
Kristodhone Ghose v. Brojo Gobindo Roy 
(1). Here; it is conceded, and it is 
obvious, that there- was one -single con~ 
sideration for twoobjects, andthe part~-that 
was legal—that-ison relating to- collection 
of tolls— cannot be severed from the illegal. 
That being so, the whole contract: was void 
under s. 24-of-the Indian Contract?Act.- ~ 

Mr. Gumasterefers tos. 40of the Act: I 
do notthink thetaxes to be imposed under 
s: 59. of the Act-are “property’ movable and 
immovable” - within the meaning of that 
section. Therefore, I think the learned 
Judge was right in holding that the con-+ 
tract in the suit which included: the right to 


levy‘ toll on vehicles coming to this shrine- 


and aright to. levy tax on pilgrims visiting 
this shrine was ultra vires- the Munictpali- 
ty.: 5 l 5 

Mr. Gumaste next argued that the defen- 
dant was estopped from raising this contens 
~ (1240, 805, A. ee 
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the Mu nicipality” 
the power to lease a right tolevy tolls which 


It follows from this section that’ 


corporation 


Part of the con- 
Then: 


4 


tion. I donot think the argument is sound. 
The principle of estoppel by conduct .applies: 
to corporations,- but subject to this, that..if 
theact done “was in itself ulra vires. the 
corporation, no conduct of the body.can haye 
the effect of estoppmg it from setting up 
ifs want of capacity to do the act. There 
is a clear distincticn between the doing of 
an act,which is permitted by the Act but 
which is not-done-in any of the modes 
indicated by the statute and the doing of 
an act-which‘is prohibited by it, and when 
a ‘contract such es this is, as I have said it 
is, ultra vires, -in my opinion - thé rule of es- 
toppel cannot be relied upon.in order to.vali- 
date that which was forbidden-by the statute. 
: The next-point taken by Mr. Gumaste 
is that in any case he is entitled to the 
benefit of s..65 of the Indian Contract Act: 
and-he relies: ona decision of the Privy 
Council in Harnath Kuar-v. Indar Bahadur 
Singh (2). This position is not challenged. by: 
the learned Counsel-for the respondenty. he 
has fairly conceded that it was open to the 


‘Municipality to rely on the principle of 
‘that section, but he argues, and in my-.opin- 


ion rightly, that the plaintiff. never. put 
forward any such case and never sought any 
issue as to whether the. defendant was. not 
bound to restore the advantage-which he 
had received under the agreement. which 
under the statute was void: --I do not think, 
therefore, it would be- proper tó -allow Mr. 
Gumaste to raise this case for the first time 
at.this stage.. Apartfrom this, there is a 
fatal answer- to-the argument. The record 
shows that it was admitted by the plaintiff. 
that the defendant did-not make- any. profit 
in this transaction; on the other hand he: 
had suffered” a loss. Further, “when the. 
defendant asserted that he had suffered a 
loss of Rs. 2,500,:there was no cross-examina~ 
tion on the-point. ‘In this state: of things,. 
éven ‘if. I was inclined to‘grant a remand, I 
do-not think any useful purpose would’, be 
served by doing so. . i F 
Finally, there is one more point to which; 
T.would like -to- refer:-~On- the -question- of 
construction-of s. 59 Mr. Gumaste wanted. to: 
fely on and refer to the opinion of the Legal. 
Remembrancer, which, he- said, - was in 
his favour. He relied.on a decision- of: the; 
Calcutta-High:Court--in Mathura Mohan. 
Saha v. Ram Kumar Saha. (3), in which ~it: 
was held that it-was open to. the: court -in 
construing a statute to consider the interpre- 
(2) 71 Ind. Cas. 629; 50 J.’ A. 69; A. L R.. 1922 P:. O. 
403; 9 O. & A. L. R. 270; 90. L J; 652; 44: M.-L. J, 
489: 37-0 L. J. 346; 45 A. 179; 27 O. W.: N. 949; 18 
L. W. 383; 26 O. O. 223: 33 M L; T 2169F; L; Ty 
281; FPat Ju Re ATP M O a 
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tation put upon it by those -whose duty it 
wasto- cons:rue;, execule and apply, the- 
statute. The learned Judges in support of, 
this proposition referred to a. previous 
decision of theirs in Baleshwar- Bagarti v., 
Bhagirathi Dass (4):_ On looking into that. 
case, I find that two cases which seem to be 
American ‘cases were relied upon as an, 
authority for the proposition. It is not 
necessary for me to examine this view. 
closely, but, with great respect to the learned: 
Judges, Lam unable to agree that the 
opinion of the Legal Remembrancer, even 
assuming it was his duty to construe it or 
to execute or apply the statute, is relevant: 
ina case where the construction of the 
statuteis the only question. “I think the 
opinion of the Legal Remembrancer in ‘this: 
case was irrelevant and should not have 
been admitted. -For these reasons [ -agree: 
that the appeal must. be dismissed’ with 

ts. l l 
ie `. Appeal dismissed. 

(3) 35 Ind. Cas. 503; 43 Cal. 790; 23 O. L.J: 26; 20- 
O. ,W. N: 370. | | : : 
` (4y 35 O. 701, 
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SIND JUDICIAL COMMISSIONER'S 
eg COURT. . 


Civil Suit No. 59 of 1931. 
February 5, 1932. 
RUPCHAND, A. J. O.. 
ABDUL AZIZ —PLAINTIFF 
l versus 
SECRETARY or STATE AND OTHERS 
/, ++ | DEFENDANTS, 
Negligence—Master and servant—Negligence of 
Fellow-servant—Hxemption’.of master from liabitity— 
Doctrine of common‘employment. 
_* Where, an injury is sufferel.by a person due to 
tha negligence:of a fellow servant of the same. 
‘master, the master is exempt from liability by virtue 
of the doctrine of common employment. 
“The doctrine of common employment applies 
‘although:the fellow-workmen are mot all equal in 
- point of station or authority: 


_ Messrs. Choithram,Devandas and Pahlaj- 
sing B. Advani, for the Defendants, ia 
_dudgment.—The facts giving rise to 
this case fall in avery narrow compass. The 
plaintiff - was employed as a tally clerk of 
Messrs. The Eastern Express Co. Ltd., -who 
are defendants No. 2in the suit, As such 
it was his duty. totally the cargo which wag 
unloaded -from .steamers coming ‘to -the 
"Karachi wharf and of which the second ‘set 
of -defendants Were .agents.. On 2nd June 
1930 the ċargo ofthe S. S. “City of London” 
Was being unloaded at Keamari.. Some ofit. 
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consisted of cases of wine, and these cased 
were being -put into waggon No. 44156 
which was placed along another waggon ix 
front of the steamer on wharf No.6. After 
a certain portion of the cases .of wine had 
been put into this waggon, this waggon and 
the other. which was coupled to it hadto be 
shunted to wharf No, 7 temporarily with the 
object of allowing five other loaded waggons 
which were on the same line being trans- 
ferred to the fourth line. After” these five 
waggons were so transferred, the two waggons 
which were partly loaded were being re- 
shunted to the same place in front of the 
steamer to complete their loading. It 
appears that while this was being done, the 
plaintiff was inside waggon‘ No. 44156 and 
on account of certain jerks given toit in 
re-shunting it, twoor three of the cases of 
wine fell down injuring his leg. He was 
removed to the hospital where he remained 
as an indoor patient up to.17th June 1930, and 
thereafter as an outdvor patient up to 24th. 
June 1930. ; 
. The plaintiff filed this suit. in forma 
pauperis claiming .a sum of Rs. 5,000 as 
compensation for theinjuries sustained hy, 
him. The plaint was originally filed through a 
Pleader, Mr. Hiranand Motiram, but the 
plaintiff has conducted his case personally. 


Besides his employers who are defendants 
“No. 2, he has impleaded the Secretary of, 


of State for India in Council as defendant 


‘No, 1 as the Waggons belonged to him,. and 


also impleaded Messrs. Brigstocke Edulji & 
Co. as defendants No. 3 as they. were the 
stevedoresin charge of the unloading of the 
cargo . The plaintiff's case is that the injury 
caused to him was due to the rash and 
negligent shunting of the waggons, and un-. 
skilful piling of the cases of wine in the 
waggon. Theplaint is not clear with regard 
to the grounds.on which the employers of 
the plaintiff. are- being held-liable. All 
that is stated in para. . 4 of the plaint 
with regard’ to them is that the accident 
was due- to careless, rash and negligent 
shunting by the servants of defendants 
Nos. 1 and 2. But the shunting was 
not being done -by the servants 
of defendants No. 2, and, therefore, so far 
as itis alleged that the accident was due to 
the rash and negligent -shunting by de- 
fendants No. 2, the plaintiff's case cannot 
stand, ` 4 ; : ; 

There is no allegation much less evidence 
that- defendants No. 2 or any of their 
servants werein aby way concerned: either 
in the piling of cases or the shunting of the 
waggon. “Apart from this, it'woyld appear 


` 
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thatif the accident was due-to any act of 
the servants of defendants No. 2 in either 
of the alleged negligent acts such servants. 
were fellow servants of the plaintiff engaged. 
at the time in a common employment and 
for the purpose of the same business ; and 
therefore, the doctrine of common employ- 
ment would apply, and would exempt 
defendants No. 2 from any liability for acts. 
of negligence of the fellow-servants of the 
plaintiff. The case of Priestly v. Fowler (1). 
is the leading caseon this point. -In that 
case the plaintiff received an injury while 
travelling in his master’s. van which was 
driven by aco-servant’ and in non-sulting- 
the claim against the master Lord Abinger,. 
O. B., said: . oe. ak , 

“Ifthe master be liable to the servant in this action” 
the principle of that liability will be found to carry. 
us to an alarming extent. He who is responsible by 
his general duty, or by the terms cf his contract, for. 
all the consequences of negligence in a matter in- 
which he ‘is the principal, is responsible for the 
negligence of all his inferior agents. lf the owner. 
of the carriage is, theréfore, responsible for the- 
sufficiency of his carriage to his servant, he is res- 
ponsible for the negligence.of his coach maker, or 
his harness maker, or his coachman. The footman, 
therefore, who rides behind the carriage may have. 
an action against hismaster for a debt in the carri- 
age owing 10 the negligence of the coach maker, or 
for a defect inthe harness arising from the negli- 
gence of the harness maker, or for ‘drunkenness, 


neglect, or want of skill in the coazhman; nor is ” 


there any reason why the principle should not, if 

applicable in this class of cases, extend to manyi: 
others . .. Theinconvenience, not to say the 

absurdity of these conseqtences, affords a sufficient . 
argument against the application of this principle to 
the present case. But, in truth, the mere relation of- 
the master and the servant never can imply. an: 
obligation on the part of the master to take morecare of , 
the servant than he may reasonably be expected to do” 
of himself.. He is, no doubt, bound to provide ` for” 
the safety ofhis servant in the course of employment ' 
to the best of his judgment, information and: belief.. 


The servant is not bound to risk his safety inthe ” 


service of his: master,. and may,: if be thinks fit,- 


_ decline any service. in which he. reasonably appre- 


hends injury to himself; and in most of: the cases in - 
which danger may « be incurred,'if not in all,.he . is 


-justas likely to be acquainted with the probability 


and extent ofit asthe master. In that sort-of employ- , 
ment, pecially, which is described -in the- declara- 
tionin this case, the plaintiff must.have known as. 
well as'his master, and’ probably better, whether the - 
van was sufficient, whether it. was overloaded, and 
whether it was likely to carry him safely. “ In: fact to” 
allow this sort of action to prevail would be an en- 


and ‘caution which he isin duty bound to exercise on ` 


~ the behalf of his master, to protect him against the 


misconduct or negligence of others who serve him, ` 
and which diligence and caution, while they protect.’ 
the master, are a.much better security against any 
injury the servant may sustain: by the negligence of : 
others engaged under fhe same master, -than any- 
récourse against his master for damage could” pos-- 
sibly afford.” ° 0 et’ j CTE 

(1) (1837) 3M & W 1; M& H3057 LJ Ex. 42; 1 
Jur 987749 R RAY. -o o e oe 
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This case has been followed -in numer- 
ous cases. The doctrine of common employ- 
ment enunciated by it‘applies although the 
fellow workmen are not all equal in point 
of station or authority : see Wilson v. Mary 
& Cunningham (2), and as said by Lord, 
Cranworth and Lord Chelmsford in Barton 
Shell Coal Co. v. Reed (3), a servant must be 
deemed to have impliedly undertaken all 
the ordinary-risks. arising from the negli- 
gence of his fellow servants.. It ‘is no doubt 
true that this doctrine of comnion employ- 
ment has met with condemnation in certain 
quarters, and- the outcome of stch con- 
demnation.is the Workmen’s. Compensation 
Act bothin-England and here. ~ But» as the 
lew stands at. present. it must .be given 


. effect to in cases-iwhich do not *fall within. 


that Act.. The plaintiff does not .come with- 
in that Act and, therefore, his case -as 
‘against his masters, defendants No. 2, fails 
an limine. i 
[Note.—The rest of the judgment is nob material 
for the purposes of this report.— Ed | 
NAL Suit dismissed: 
-(2) (18€8) 6 Macpherson H L 84; "19 L J Ex. 


(3) (1858) 3 Macq. 266; 4 Jur. (N s) 767; 6 W’ R 664; 
111 R R 896. ; l 4 


, BOMBAY HIGH COURT.’ 
‘Civil Revision Application No. 285 
of 1981. - 
October 13, 1932. 
RANGNEKAR, J. 
CHAMPAKLAL MOHANLAL 
' — APPLIOANT 4 


ta 


versus = 
Tur NECTAR TEA COMPANY 
- — OPPONENT. < : : 
Civil Procedure Code (Act. V of. 1908, s. 20 (c)— 
Contract—Deposit—Cancellation of  contract—Suit 
for: damages for breach and to recover deposit—. 
Jurisdicition—Residéence of person making deposit—. 
ae LA money received—Contract Act (IX -of..1872) 
S 1 j , i 5 ; te f | as 
A and B who carried ona business at-S in the- 
Bombay Presidency entered ` into. san~’ 
agreement with C who carried on” business at M in 
the Madras Presidency under which - CU agreed to 
employ A as their sole agent to canvass orders for 
them in respect oftea and coffee in -certain places 
round about S The agreement was entered into at 


_ couragement to the seryant to .omib that -diligence > M. Subsequently on ‘C-cancelling the ‘agreement A’ 


sued for damages for breach of the agreement and; 
for the recovery ofa sum of money which under the 
agreement’ the plaintiff A had deposited’ withC. It 
was urged in defence, thatthe court at S had no 
jurisdiction to entertain the suit; `- > ù an 

‘Held; that although the contract ‘was. madeat M, 
even assuming that . the .breach’ took,” place .. at M: 
because the letter cancelling the agreement -was- sent 
from M, the contract’ was intended to`, be performed. 
within the jurisdiction of‘thé court at S and hence’ 
thàt. court -had jurisdiction :to try-the-suit-.- , - .4 


+ 
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` Held; also that the deposit being debt for money- to them which had occurred to them . at 
received, the defendants were bound to return the Surat; the letter of defendant No. 1 dated 


amount tothe plaintiffs atS and hence the courts November 10, 1929, was received in Surat; 


at Shad jurisdiction to try the suit. - Phillips v. 
London School Board (4), Ashpitel v. Sercomle (5; and and thea amount of Rs. 000 was sent from 
Soniram Jeetmull v. R.D. Tata & Qo. (6), referred Surat and was to be received py them 


to. . there. 

Oivil Revision Application froman order - The learned trial Judge framed an issue 
“passed by the District Judge, Surat, in as to jurisdiction, and examined plaintiff: 
Miscellaneous Appeal ‘No. 15 of -1930, con- No.2. Tk may be stated here that the: 
firming that of the Subordinate Judge, Surat, Contract*between the parties, as it appears: 
in Civil-Suit No. 198 of 1929. < from the agreement and correspondence: 

Mr. H. 'V:.Divatia, for the Applicant. put in, was brought about through’ the. 

MrT. N. Walawalkar; forthe Opponent. intervention of one Mr. Shroff. I am_ net: 

Judgment. =T hig Application arises told who this Mr. Shroff is. Plaintiff No. 2 
out of a sut. brought ` bys: the. plain- who was examined by the court on the: 
tiffs ~ <agaitist „defendant, No: 1, de- issue had no personal knowledge of the: 
fendant No.7. 2 Being formally joined contract. In any case there is no dispute: 
as he was" a partnér “of the plaintiffs “About the following facts: that the agree- 
in their. business. - The. facts material or. nent was Sereda into in Madras; that the 
-the purpose. of this: application are: The plaintiffs were to act assole agents in the 
plaintiffs and. defendant No. 2 carry on~ Gurat District and to secure business for. 
business at Surat in the name of- Jolly defendant in that District; and finally ‘the 
Bros. & Sons, and on November 4; 1928, sum of Rs. 475 forming part of the deposit: 
they entered into an agreement with ‘de: amount of Rs. 500 was sent from Surat to 
fendant No. 1, who carries on business at the defendants. j 
Mutupalayam in Coimbatore District in It will be seen from’ these ee that the 
the Madras Presidency, under which the: plaintiff's claim is for a breach of an agree- 
latter, agreed to employ, the plaintiffs- aS Ment on the part of the defendant company 
their sole agents to ““canvasss orders for to employ them in Surat as their sole ~ 
them in respect’ of tea and coffee in the, ~ agents for the purpose of canvassing orders . 
six Districts between Umergaum an d. for tea ‘and coffee in that District. “The 
-> Ahmedabad, including the Surat District ` . Material terms of the agreement are, that 
in the Bombay Presidency. On November}, the sole agents had to furnish a fixed cash: 
10, 1928, however, the. defendants by their ` deposit of Rs. 500 tobe paid to defendant 
letter of that . date cancelled the said» . No. 1, and: this deposit was to bear ‘nine 

agreement. The plaintiffs, therefore, sued per: cent. interest and to remain with defen- . 
for damages for: breach-of the agreement “dant No. 1 for the full “contract period. 
and for the recovery of a sum of Rs. 500 - “All the moneys. realised in respect of the’ 
which -under the agreement they: had de- orders were to be sent by the plaintiffs to 
posited with defendant No. 1. „the defendant at Madras. Clause 7 states: — 

The defendants raised various: defences, “The sole agents ‘shall ‘furnish to the ‘company ` 


one of which was that the Surat Court had: monthly report of orders booked and. executed 
showing therein‘the commission due to them, so as 


no jurisdiction to entertain thi: suit. io repobithe: olfice 00 the lace day of every ig 
mon 

This . defence was a accepted by... the trial The commission account: will “be verified upon. the 

Court; ‘which returned the plaint to be. aimount for ‘all orders’ executed and moneys realised -- 

-presented ’ to the proper court, and this and paid ‘for the agents as they, desire to do.” 

order of the trial Court was confirmedsin Clause 10 relates: to. the renewal of the 


appeal by the District Judge of, Surat. agreement and. runs . as follows: 
““When. the. agreement becomes cancelled and* the 


The plaintiffs. now apply in revision of 

teenie do. not Jike..to- continue to work | for the’ 
that order. ` The only queen is, whether . -company itis essential before the settlement of the’ 
the Surat Court has. JE iction to en- vaccounts of theagents. ‘that all records connected 
ter tain the suit. with. the - company, such as order books, samples, 


E fi nt.sets out t etc, ‘or any other documents that might be i in posses- 
: På tag raph: 7, of- the plai he sion of the agents should be returned to the company 


facts showing that the court had jurisdiction ‘in good order 'Railage Paid’ and on. due satisfaction, 
to entertain the suit. They are as follows: the deposit amount will be ordered to be refundea 
he work under the ..agreement,: with de- to the-agents and accounts settled. 

fendant No. 1 was:to‘be performed within: Clause 11 provides for payment of nine 
- fhe! jurisdiction of'„the Surat Court; the- per:cent.:commission onthe net amount of 
amount of- commission: had. to be paid. at the invoice to he ‘paid to the agents, such. 


ae the breach ane resulted in damages. , Panguni bèing credited ‘after the. inyoicg 
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amount was realised, “andi ‘the account 
settled every month. | af 

Into the causes which led defendant No. 
1 to conceal the contract itis unnecessary 
to enter. It is clear on these facts that the 
claim was in respect of damages - which 
the plaintifis alleged they had sustained 
by the wrongful: “breach of the agreement 
on the part of the defendant No. 1, and 


for recovery of Rs. 50) admittedly _ _laying 
with defendant No. 1. | 
Section 20 (c) of the Civil pa 


Code states that “subject to the limitation 
aforesaid, every suit shall be instituted 
in acourt within the local limits of whose 
jurisdiction—the | cause ob ‘action, wholly 
or in part, arises.’ The question is, whe- 
ther the cause of action in this. case arose 
within the jurisdiction'of the District Court- 
in part, as ıt is conceded that the whole, 
cause of actioù didnot arise within such | 
jurisdiction. ‘A causeof action’ means, as 
the authorities show, every fact which it 
is necessary for the. plaintiff to prove in 
order to support his right to the judgment 
of the court. In the Oude of 1882 we had 
Explanation III tothis section which ran as 
” follows:—. | 


“I splanation IT{—In™ suits arising out of a contract, 


the cause of action arises within the meaning of 


this section at any of the following places, name- 


y : 
(l ) The place where the contract was made ; 


(2) the placa where the’ contract was to be perform- 


éd or performanze thereof completed ; 

(3) the place where in performanceof’ the contract, 
any money to which the suit relates -was. expressly 
or impliedly payable.” 


Although that Explanation has “been : 
omitted from the present Gode, it is never-: 
theless a correct 
law is. Therefore, performance of the con- 


tract is part of the cause of action, and a”; 
suit in respect of breach can “always be 
filed at the place where the contiact should, 


have been performed or, its performance 
completed. As early as "1887 this cdurb Taid 
down this principle in Dhunjisha ? Nussér- 
wanji v. A. B. Fforde (1). In that case Mr. 
J Sau tice Farran observes as follows- at page 
652 

AN ona ol of the courts have doubted that the breach of a 
contract, occurring in the place where its perform- 
ee has ‘been stipulated for, Ka aa -part of the 
action,’ 


The same opinion . was expressed : in. a 
still earlier case in DeSouza v. Coles (2) 
by Mr. Justice Holloway in this way (page 
4137): “The place at which an - objection 

(1) 11 B 649. ae 

(23MH OR 384, 

*Pageof-Ll Bb.— Hd 

{Page of 3M, H. O. REJ. 
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is to be performed is its seat, and tha 
place of jurisdiction.” Supposing A in 
Bombay orders goods from B at Delhi, which 
the latter promises to deliver in Bombay, 
but after the contract B changes his 
mind and cancels the contract, it is diffi- 
cult ‘to see why acourt in Bombay has no’ 
jurisdiction, asthe contract had to ‘be 
performed in. Bombay, by delivery of the 
goods to:-A in Bombay. Exactly the same 


question arosein Ram.Lalv. Bhola Nath (3), - 


and the view taken there, is the same: 
Similarly, if. A: agreed’ at Madras to’ employ 
B on behalf of his business at Surat but 
after the agreement is made- refuses to 
employ him or cancels the agreement, I 
am unable to see why it cannot. be said 
that Surat Court has no jurisdiction, asthe 
“contract was interided_ -to be performéd. in 
-Surat and prima facie the placé of per- 


formance is the place of the breach ofsthe- 


contract., In his Civil Procedure Code (9th 
Edn.) Sir’ Dinshaw Mulla at page: 104 
observes. “The perfo: ‘mance of a contr act 
is‘ part of the“ causé ofaction and a suit 
in respect of breach can always be filed at 
the place where -the contract should ` have 
been performed or its performance com- 
pleted,’ and he mentions several cases as 
authorities for this proposition. . It is not 
necessary to refer to them. Therefore, 


: although in this case thecontract was made 


in “Madras, even assuming the breach took 
place in Madras because the letter cancelling 
the agreement was sentfrom Madras, there 
cin be little doubt that the contract. was 
intended to be performed within the juris- 
‘diction of the Surat Court, at least in part 
and thaj-being the case, I think 
would have jurisdiction to try this_suit. 
~ But assuming that this position 
‘tenable, there remains the second part -of 
the plaintiffs casein the suit, and that is 
the recovery of the amount of Rs. 500 de- 
pesited with defendant No. 1. Now it is 
clear that moneys deposited in ‘this ‘way, 


that is to say, moneys paid asa deposit, 


impliedly mean that it is a security for 
‘completion of the contract and a-guarantee 
of good behaviour and faithful performance 
of the obligations of the party making the 
deposit under the contract. Now here the 
plaintifis case is that the agreement was 


wrongfully put an end to by defendant. 


No. 1, and on that case it must follow that 
this amount becomes a debt received by 
. defendant No.1 to the use of the plaint- 
’ iffs, If, therefore, it is a debt for money 


(3) 59 Ind. Oas. 359; 42 A B19; 18 A LI 749; 24. 


PUR (A) 254, 


the court 


1s not- 
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received to the use of another, then the 
question would be whether a suit to re- 
cover such a debt can be brought in Surat 
where the creditor resides. In thecase of 
Phillips v. London. School Board (4),. Lord 
Mansfield is quoted as observing: “When 
the defendant has received money which in 
justice and equity belongs to the plaintiff, 
under circumstances which render a receipt 
by the defendant to the use of the plaintiff, 
an action for money had and received may 
be maintained.” The debt thus used to be 
“a charge technically in England as moneys 
received by the defendant to the use of -the 
plaintiff. oer 


‘Apart from this there is another aspect 
asto thenature of this debt, and I see no 


aiswer toit. The principle of law is that’ 


unless the right is excluded by the terms of 
the:eontract, money paid for ` consideration 
which fails may be recovered back as a débt 
for moneys received by the defendant to 
the use of the plaintiff. It was -held in 
Ashpitel v. Sercombe (5), that money: paid 
as a deposit upon applications for shares 

In a projected company, which is after- 
-= ‘wards abandoned, may be recovered back 
from the promoters or directors who received 


the:money. Ifthen it is a debt for money 


recelvéd; whether because the defendant on 
breach. of the agreement had no right ‘to 
retain’ it and the money in law and justice 
belonged to the plaintiffs, or as a debt on 
failure of consideration, the relationship, 
then, that arises between the plaintiffs and 


the defendant would be that of creditor and’ 


debtor. Section 49 of the Indian Contract 
. Act deals with the place of performance, 
and the principle laid down there is that 
where no place is fixed for the perform- 
ance of the promise, it is the duty of the 
debtor to apply to the creditor to appoint 
a reasonable place for thé performance of 
_ the promise and to perform it at such place. 
If the debtor fails to apply, then, as pointed 
out.by the Judicial Committee of the 
Privy Council in Soniram Jeetmull v. R. D. 
Tata & Co. (6), the law that would apply 
would be the law in England on the princi- 
ple that the debtor must find his creditor, 
Their Lordships observe at page 271* :— 

- (4) (1898) 2 QB 453; , 

E Tse ia ee at p. 453; 67 L J Q B 874; 79 


(5) (1850) 5 Exch. 147; 19 L J Ex, 69. cee 
He 82 ae aX, 52; 6 Rail. Cas, 
).102 Ind. Cas. 610; 54 I A 265; 29 B | 
1027 at p. 1030; A I R 1927 P`O 156; 53 M Ly oR 
W-N 676; 25. 


A LJ 690;5R 451; 39 T 79: 
LW 720(P 0), . -, M L T72; 310. W N 998; 26 
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“Their Lordships: do not think that in this state of 

the authorities it is possible to accede to the present 


contention thats. 49 ofthe Indian Contract Act gets 


rid of inferences, that should justly be drawn from 
the terms of the contract itself orfrom the necessities 
of the case, involving in the obligation to pay the - 
creditor the further obligation of finding the creditor 
BO as to pay him.” : e 


In this case admittedly there is no indi- 
cation appearing on the face of the con- 
tract or in the evidence or other circum- 
stances of the intention of the parties where 
on breach oftheagreement the deposit was 
tobe returned. But the plaintiffs, how- 
ever, allege in the plaint, and that state- 
ment has been overlooked by both the 
courts below, that as soon as they received 
the defendant’s letter the plaintiffs called 
upon defendant No. 1. to return the sum of 
Rs. 500. That being the case, it is clear, 
the creditor, that isto say, the plaintiffs in 
this case, appointed Surat asthe place for 
the performance of the contract. But sup- 
posing that no place was appointed, it can 
hardly be contended that a man residing 
at Surat would fix. Madras as the place’ of. 
performance forthe return of Rs. 500,-and 
onthe principle to which Ihave referred it 
must follow that it would be the duty of 
defendant No.1 toreturn the sum of Rs, 500 
to the plaintiffs-at Strat. I am unable to 
accept the view taken by the lower Courts. 
that this amount was a deposit and not a’ 
debt and that, therefore, the rule that the 
debtor should find his creditor did. not 
apply... As I, have shown above, the moment 


‘the agreement is broken there is either 


failure of consideration or there is an equity- 
in favour of the plaintiffs, which impliedly 
makes the retention.of the sum of Rs. 500 
ie debt due by defendant No.1 to the plaint- 
S. l Doa Eon 
In this view, therefore, I think the order: 
made cannot be sustaimed, and the Rule must 
be made absolute. Case sent back to the 
trial Court for trialonthe merits: - Opponent 
No.1 to.pay the costs of the petitioner of 
this application. Ccsts in the lower Appel- 
late Court and costs in the tral Court will 
be costs in the cause. 
NA, Rule made-absolute. 


. OUDH CHIEF COURT. 
Second Civil Appeal No. 273 of 1931. . 
October 1}, 1932. 
BIsHESHWAR NATH AND SMITH, Jd. | 
DURBALI PANDE—Dzrenpant— 

APPELLANT . 





23 versus ` 
‘SHIVA CHARAN AND oraeRs— 
PLAINTIFF8—RESPONDENTS, - - 

Civil Procedure Code (det. Y of - 1908), 6. lles 


; * 


au ket 
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Determination ‘of pariy's sharê in; prior- suifintêr 
: partes— Claim for larger. share in . subsequent suit, 
“whethér barred—Reb judicata—Practice—New plea 
—Question of law. ae N : ies 
`+- Where: the share to which a person is entitled ina 
. Sertain’ property hgs been determined in a previous 
. litigation inter partes, the decision operates. as res 
“judicata and’consequently he is debarred from re- 
‘opening :the-question and claiming a larger share’ in 
Subsequent litigation. Jagu Babaji v. Balu Laxman 
GQ) T 6, Mukerji v. Afzal Beg (2) and Madan Mohan 
v. Baikanta Nath (3), teferred to. [p. 341, col. 24 < 
_ „A pure question of. law not raised in pleadings 
may be raised for ‘the first time in appeal. -Lp. 
341, col. 1,7... MH Wkk Hi 
~ Seeond Civil Appeal against. the decree 
:of the, Sub-Judge, Sultanpur,” dated the 
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- Mr. H. N. Misra, for the Respondents: 
-. Judgment.—This is an appeal by Dur- 
-bali Panday, defendant No. 2,. against the 
-judgment and decree, dated 16th- April, 
-1931; of. the learned Subordinate Judge’'of 
Sultanpur, upholding ‘the judgment “and 
-decree dated 10th October; 1930, ol the 
‘learned Munsif of Amethi at‘Sultanpur. It 
‘arises out of a suit for partition of the fami- 
ly property. a ar ee 
: In order to elucidate: the: point of law 
. which arises for determination in this appeal 
“it is necessary. to state the family pedigree, 
-and some facts which are no-longer in’ dis- 


t 





16th April, 1931.- © ps o. 2. “puter: > ~ 
_. Mr: Ram “Prasad Varma, -for the Appel- > -= | = 
Jani 6 ee NG aay ek ês 
oa | Sen a BODHI. -7 |. 
f >f j . Die s a tes z a b . [ . , 
E ON a a ee SA, 
re oe Khushal a : os Norhi - 4 
a a ee eS Bie ee. e a > 
ce E RE SE BN ag KE A : 
| Podei-(childless): |. |.) Hanoman - 
ae ? eu sam i sS ace Tagen a E 5 A "7 3 ou ; 
sa en 8h RAL CO ‘childless; =Musammat Indrani (widow) (dead). 
J i - + - h mye Pa t + ta - 
t y 1 r Eni 2 1” a 
č AE ae ie: nes DA |. aN sy ee ahs oe 
~ 4 = = So A E Ka — 


a z - we NA Jagat Tam ; 


Nanku l 























_ Bheo Katan 
“171+ (childless, 


g E Mahabir (ehildless.) ` 


er ~ g . 
ieee stèr g b a? - et 4 7 rR ; 


- 4 Sital ` 


= ae ea 
Kali Charan a EN ee | igs 3 





[a 
‘Ghandka’- ` 





Datadin ( chidless. Sheo-Goral 





E | WA AN 
“Ajodhia ~.. Durga’ Sita Ram. 


Neemar ' tot 


_ Hardwar (childless ) 
ok < “ (childless.) 














i... GANG “Rama |, See 
0 J (childless) e, - ce JS 
Z oc. -Durbali Oe as : 
se a an ae >. -- defendant | . ~~ > - 
REN L. cae B No. 2 “2 ne a ' 
PTEE ARN D“ A a appellant. ka > 
> Ram Adhin ` Ramdat :: | Madho:: <{ . ae É A 
(Childless). (childless ) Aopo 
iO rs I NG aa Gajadhar ; A 
ik; mers ~ -Sheo Charan ~ ' i l 
< a u aes plaintiff. >: | : ~ =. 
, - ‘Jckhu (childlees.) Ram Narain Dwarka vda S 
sii E (childless.) ETIE < 
2 os _ Babu 
_ ae , 4 d - l _ we - = 
| EA | , 1 pe oo 
> Gangadin | RamPershad |" -- Rang Nath - l hath aa 
(childlees.) _ ,(childless.) ., defendant No, 1. ae Sa ae 
pe =O S Bag, ne ~ 3 T Cie 
- - - - f 7 . ahi F E 8 
a ar a nem NE a 2 Š: 


is : t 
Nand Kumar se 





“3 


s f 


_Bhaguram 


(childless, i 
-Basdeo, defendant No, 3 
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At the time of the first Regular Settle- 
ment Ramdat, Dwarka and Nanku, as re- 
presentatives of the family, obtained a 
decree for certain “Qabzadari” rights from 
the Settlement Court. By a mutual ar- 
rangement amongst the members of the 
family, the branch of Khushal held 7 annas 
share and the branch of Nohrithe remaining 
-9 annas share in the decreed lands. Baijoo 
the last surviving male member of the 
branch of Khushal,died about 1888, and was 
succeeded by his widow Musammat Indrani. 
On Musammat Indrani’s death, which took 
place about 1906 or 1907 Ram Narain took 
possession of the entire 7 annas share þe- 
longing to the branchof Khushal]. In the 
branch of Nohri, Hardwar died childless, 
thus making the line of Ajudhia extinct. 


As a result of this, each of the remaining - 


five branches of the sons of Nohri became 
entitled to a.one-fifth of 9 annas share. 
Neemar, son of Durga, was unheard of for 
some years, and his one-ñfth share also ap- 
pears to have been taken possession of by 
Ram Narain. Sheo Ratan disputed the 
right of Ram Narain to succeed to the entire 
share which had been held by Musammat 
Indrani, and to any portion of the share of 
Neemar and wanted to bring a suit to re- 
cover a half of the share of Musammat Ind- 
tani, and the whole share of Neemar from 
Ram Narain, on the ground that he was 
entitled to a moiety of Musammat Indrani’s 
share, and the whole of Neemar’s share. 
In order to raise funds for the suit he sold 
half of his actionable claim to Sheo Charan. 
In 1912 Sheo Ratan and Sheo Charan 
jointly brought a suit against Ram Narain 
to recover half of the 7 annas share of 
Musammat Indrani, and the one-fifth of 9 
annas share of Neemar. This suit was de- 
cided: by a compromise (Ex. 30), dated 31st 
January, 1913, under the terms of which 
Neemar's entire share was allowed to Ram 
Narain and the 7 annas share of Musammat 
Indrani was taken equally by Sheo Ratan, 
Sheo Charan and Ram Narain. Soon 
after this, on 15th February, 1913, Durbali 
filed a suit claiming joint possession of a 
one-fourth share in 7 annas of Musammat 
Indrani and the one-fifth of 9 annas share 
of Neemar. All the surviving male mem- 
bers of the family, namely, Ram Narain 
Sheo Raian, Sheo Charan, Basdeo and 
Rang Nath, were impleaded as defendants 
in the suit. This suit was dismisssed on 
12th August, 1913, (Exs. A-4 and A-3). In 
September, 1915, Durbali filed 
suit, claiming a one-third share in the entire 
46 annas of the property for which. a decree 
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had been passed by the Settlement Court 
against Ram Narain, Sheo Charan and 
Rang Nath. In this suit it was held that 
Durbali was not entitled to any share in 
7 annas of Khushal’s branch, or in the one- 
fifth of 9 annas share which was held by 
Neemar. As a result of these findings, Durbali 
was given a decree only for the one-fifth of 
9 annas share which represented the share 
of Sheodin’s branch. 

The present suit was instituted by Sheo 
Charan claiming partition of the one-third 
out of 7 annas which had been decreed in 
his favyour-under the compromise (Ex. 30), 
and of the one-fifth of 9 annas to which he 
was entitled as representing the branch of 
Jagat Ram. Rang Nath, Durbali and. Bas- 
deo were impleaded as defendants Nos. ], 
2 and 3 respectively. The suit was con- 
tested on various grounds which it is not 
necessary to state in detail because the 
controversy in this appeal is limited to one 
ground, namely, the plea of res judicata. 

The learned Munsif rejected all the pleas 
raised in defence, and decreed the plaint- 
iffs claim in full. He also directed that 
if defendants Nos. 2 and 3 will pay the 
necessary court-fee on their shares, their 
shares will also be separated from that of 
defendant No. 1. Rang Nath and Durbali 
appealed against the decision of trial Court, 
but both the appeals were unsuccessful. 
Durbali, defendant No. 2, alone has now come 
to this court in second appeal. 

The only contention urged on his behalf 
is that he is entitled to a share in 7 annas 
which belonged to Khushal’s branch and also. 
to a one-fourth share instead of a one-fith 
share in 9 annas which appertained to Nohri’s 
branch. The learned Subordinate Judge dis- 
allowed this contention on the ground that it 
was barred by res judicata by reason of the 
decisions dated 12th August, 1913 (Ex. A-4) 
and 7th April, 1916 (Ex. 27). We areof . 
opinion that the decision of the lower Ap- 
pellate Court is correct and must be up- 
held. Asstated before, the plaintiff Sheo 


SHIVA CHARAN. 


‘Charan, as wellas the defendants Rang 


Nath and Basdeo, were parties in the first 
suit brought by Durbali claiming joint 
possession of a one-fourth share inthe seven 
annas of Khushal’s branch and the one 
fifth of nine annas share of Neemar. This 
suit was dismissed in its entirety. The 
decision has becomefinal between the par- 
ties, 

In the face of this decision it is no longer 
open to Durbali.to claim the same shares 
again, The second suit, which was brought 
by Durbali and which resulted ip the deci- 
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sion dated 7th April, 1916 (Ex, 27), has 
also the same effect. It was held in this 
suit that Durbali was not entitled to any 
share either in the seven annas of Khushal’s 
branch, or in the one-fifth of nine annas of 
Neemar’s branch. This decision also has 
become final between Durbali on the one 
hand, and Ram Narain, Sheo Charan and 
Rang Nath on the other. If Durbali is not 
entitled to any share either in the seven 
annas of Khushal's line or in the share of 


Neemar, then it follows thatthe only share - 


to which he is entitled is one-fifth out of the 
nine annas which belongs to Neemar’s 
branch. We have therefore, no hesitation 
in holding, in-agreement with the lower 
Appellate Court, that Durbali is not entitled 
to anything more than a one-fifth in the 
nine annas share which hes been allowed 
to him. It was contended on behalf of 
the appellant that the plea of res judicata 
based on the judgments (Exs. A-4 and 27) 
was not raised in the pleadings. Thisseems 
to be so, but the question was purely one 
of law. All the necessary materials for the 
decision ofit were on the record. We are 
not, therefore, prepared to say that in the 
circumstances the learned Subordinate 
Judge was not justified in entertaining the 
plea in appeal. The appellant has not been 
able to show to us any prejudice which he 
might have suffered by reason ofthe plea 
being raised for the first time in the lower 
Appellate Court. We must, therefore, over- 
rule this contention. 

Next, reliance was placed upon the de- 
cision in Jagu Babaji v. Balu Laxman (1), 
T. C. Mukerji v. Afzal Beg (2) and Madan 
Mohan v. Baikanta Nath (3), in support of 
the argument that the present suit being 
one for paitition, the decisions in question 
cannot operate as res judicata, None of 
these decisions seems to us to be in point. 
In Jagu Babajiv. Balu Laxman (l), ina 
suit for partition in 1854 between two fami- 
lies, a decree was passed awarding a certain 
share to the members of one family. The 
decree remained unexecuted. Subsequent- 
ly, in 1904, a member of the other family 
sued for partition of his share. The de- 
fendants asked that their shares should also 
be awarded to them on partition. It was 


contended that the claim: of those defendants . 


who had obtained a decree in 1854 was 
barred by res judicata. It was held that 
the first decree was merely a declaratory 


(1) 17 Ind Cas 955; 37 B 397; 14 Bom. LR 1198. 
(2) pee Cas. 694; A IR 1915 AN. J; 37 A 155; 13 


AL J 98. 
(3) 10 O W N 839, 
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one, and did not operate as res judicata in 
the subsequent suit. It will be enough to 
point out that the decree dated 12th August 
1913, cannot in any sense be regarded as a 
declaratory decree. As stated before Dur- 
bali brought the suit claiming a decree for 
joint possession, and the suit was dismissed. 
T. C. Mukerji v. Afzal Beg (2) and Madan 
Mohan v. Batkanta Nath (3) are both cases 
in which a previous suit for partition had 
been instituted, but was not carried to a 
finish. It was held that as the right to 
bring a suit for partition is a continuing 
right, incidental to the ownership of joint 
property, afresh suit for partition was not 
barred by reason of the previous suit. 

No such question arises in the present 
case. Theright of the plaintiff, or for the 
matter of that of the defendant-appellant, 
to claim the share to which they are entitled 
on partition is not questioned. The only 
question is whether the appellant can claim 
a large share than that to which he was 
found entitled in the previous litigations 
inter partes. We are clearly of opinion 
that he cannot. The determination of the 
defendant-appellant’s share in the earlier 
suits is binding-on him, and he cannot be 
allowed to re-open it in the present suit. 
The result, therefore, is that the appeal fails 
and is dismissed with costs. The plaintiff- 


respondent also filed cross-objections com- 


plaining against not being allowed his costs 
in the trial Court. The suit was one for par- 
tition of the family property. We are not 
prepared tointerfere with the discretion of 
the lower Courts in making no order as to 
the costs incurred by the parties in the trial 
Court. We accordingly dismiss the cross- 
objections also with costs. 
N.-A. Appeal ‘and 
cross-objections dismissed. 





_ _ LAHORE HIGH COURT. 
Criminal Revision Petition No. 593 of 1932, 
September 7, 1932. 

; Jar LAL, J. 
BHAN SINGH AND anotHer—Convicts — 
PETITIONER 
VETSUS 
EMPEROR - RFSPONDENT. 

Excise Act (I of 1914), s. 75 -Criminal Procedure 
Code (Act V of 1898), 3. 188—Excise offence in 
Native State—Trial in British India—Accused dis- 
charged for want of certificate—Certificate granted 
after one year—Continuation of proceedings,legality of. 

A person who was sent up for trial in respect of 
an offence committed on the 17th June, .1930, was 
discharged by a Magistrate on the 25th of July, 


gil 2- 


3980, on.the ground that the genen was committed 
in the Patiala Staté territory and the “accused could 
ot “be tried without a certificate from the Agent tc 
the «Governor-General, Punjab States, under s 188 of 
the. Oriminal Procedure Code. Such a certificate 
was, then applied for and, granted on. the J6th of 
April. 1931, but an order was'not passed by the Dis- 
Lridt- Magistrate ‘till the 30th of July, 1931, that the 

agistrate concerned should proceed with the : case: 

.. Held,‘ that the production of the certificate sub- 
sequently. after the order of discharge haş been 
passed in this case‘does not amount toa‘ revival 
or Continuation of-the original - proceedings. ‘The 
trial’ therefore, in this case. was without jurisdiction 
baving “been commenced after one- year from the 


date of the commission of the offence: without . the 
sanction of the Local Goveramient, ; 

Li “Petition for revision :of an order 
of {hë ~-Séssious*: J udge, Ludhiana, 


dated the lst: February, 1932, affirming that 
‘ofl thé . Magistrate, First Class, Lu dhiané, 
dated the -8th December 1931. 

“Sardar Jhandd Singh, forthe Petitioners. 

.Judgment:—The petitioners in this case 
sire alleged to have been: atrested in the 
act of illicit distillation -of liquor on the 
7th” of. June, 1930.---They -were sent up 
fortrial on the 38rd of J uly, 1930, but were 
discharged ‘by a Magistrate on’ the 25th of 
July,’ 1930, on the - ecound that-the offence 
was ‘committed -in- the Patiala State ter- 
ritory and the accused could- not be tried 
‘without’. a certificate from the Agent to the 
Governor General, Punjab. States under s. 
188 :of the Criminal Procedure Code. Such a 
certificate was then applied for and granted 
‘on the 16th’ of April, 1931, but an order 
was not passed . by the District Magistrate 
til the 30th of July,- 1931, that the Magis- 
‘trate concerned should proceed with ‘the 
ease, -and the case was actually presented 
“before the Magistrate on the 4th of August, 
1931. Even the. order passed by the 
District Magistrate onthe 30th of July, 1931 
wasmore than-one year are the date of the 
offence. 


Section 75 of the™ Heise Act of 1914 
provides that, except with the sanction of 
the Local Government, no court shall take 
cognizance ofan offence, like ‘the. present, 
after the expiry of one year from the date 
of the commission of the offence. In the 
present case no! sanction of the Local 
Government has-been obtained snd the 
proceedings on which the petitioners have 
been convicted cannot be deemed to be 
-the continuation’ of the original proceedin ggs 
which: regulated in therr. discharge. ‘The 
production of the certificate subsequently 
yvafter the order of discharge has been. passed 

sin, this case -does not, ir my opinion, 


2 continuation’ of the 
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original proceedings. ` The trial, therefore, 
in this case’ was. without jurisdiction hav- 
ing been commenced after one. year from 
the date of the commission of the offence 
and : ‘accepting. the petition, I set. aside 
the conviction of the petitioners -leaving 
it to the. District Magistrate to- take such 
further action as ke may be advised. a 
Arsi Petition, accepted. 


t 
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PATNÄ HIGH COURT. eek 

. Civil Revision Application No, .58 of 1931. < 

September 7, 1932. 
ROWLAND, J. _ 
SÜSTLA BALA DAŞI AND OTHERS— - 
PETITIONERS © `o; n | 
" Versus. 
“UDAYNATH MAHANTY— OPPOSITE , 
PARTY. 

- Orissa Tenancy Act (II of 1918), sa 198 (h)— Suit 
for accounts against agent for money received during 
‘management of estate—Some items received as rent 
—Cognisability -of civil'Court—Permission to .with- 
draw claim in respect of rent items, whether can be 
given, 

-In a suit for accounts by a principal against his 
‘agent, almost the whole of the claim’ was in respect 
‘of money received or account kept by the defendant 
as,an,agent employed to manage an estate in the 
course, of his employment as such. As to the main- 
tainability of the suit in the civil Court: 

' Held, that so far as it referred to moneys received 
‘in respect of money lending and paddy lending, the 
‘suit was maintainable in the civil Court, butin 
respect of moneys received on account of rent collec- 
tions it was within the exclusive jurisdiction of the 
Revenue Court: 

Held, also, that an order passed by the civil Court 
by which it granted liberty to the plaintifi to with- 
draw that portion ofthe claim as was not cognis- 
-able by civil Court, isa proper order. 


. Civil Revision Application against the 
decision of the Additional Sub-Judge, Cut- 
aes dated the 16th July, 1931. 
Mr. S. C. Chatterji, for the Petitioners. 
. Messrs. M. S. Rao and À. S. Anan, for Ti 
Orai. Party. 


Order.—Thisis an application in revision 
against the order of the Additional Sub- 
“ordinate J udge deciding a preliminary. i issue 
which was as follows: 

“Has this covrt jurisdication to try’ this 
suit?” The nature of the suit was this: 
that” plaintiffs ate. holders ‘of -zamindari 
‘estate within” which’ undér the’-plaintiff’s 
‘predecessors, the defendant’ was employéd 
. 28 an agent and was acting as Sadar Tahsil- 
dar and was in char ge of camindari ` prop- 
erties. .He used to realize collections from 
‘sarbarakars,'to receive mutation . fees, carry 
on paddy lending and. money. lending,; Boll 
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the paddy ‘and receive the price . thereof, 
settle lands wıth tenantson receipt of salami, 
realize falkar and jalkar and the price of 


trees sold, and at times to realize rent from: 


tenants both amicably and by suits and was 
in charge of doing everything needful for 
_ the proper management ‘of the estate- in 
‘the elaka and also held a general power of 
attorney. The power of attorney was- cancell- 


ed on lst March 1927. The defendant has. 


not rendered accounts of money received by 
him and paid overthe balance due. Hence 
the suit is instituted for rendition of accounts. 
The objection-to jurisdiction is based on 
s. 193 (b). Orissa Tenancy Act, which 
gives the Revenue Court jurisdiction 
over : 


“all suits, by landlords and others in recepit of 
the rent of land, against any agents employed by. 
them in the management of land orthe collection of 
rents, or’ against sureties of such agents, for money 
received or accounts kept by such agents in’the course 
of such employment or for papers in their posses- 
sion 


The Subordinate Judge holds that the suit 
in so far as itrefers to money received in 
respect of paddy lending and money lending, 
was maintainable in the civil Court, but so 
far asit refersto money received on account 
of rent collections it was within the exclusive 
jurisdiction of the Revenue, Court.. Ac- 
cordingly on his finding he has granted - the 
plaintifis liberty to withdraw that portion of 
the claim so that they may institute a suit 
regarding it before the Collector. It is con- 


tended that the'Subordinate Judge should 


have held that the civil Court had jurisdic- 
tion to entertain the entire suit and for 
this reliance is placed on Kumud Narain 
Bhoop v. Purna Chandra Ray (1). That 
case does not appear to be on all fours with 
the present one. As stated in the judgment 
thereof, it wasa suit of which certainly not 
the whole, possibly not any part, was cogniz- 
able by the Revenue Court. It included a 
claim for money handed by plaintiffs to the 
defendant and not received by him as a 
Collector of rents and land agent. In the 
case before me it would seem that the 
majority if not all of the claim, is in respect 
of money (P. 3) receivedor account kept 
by defendant as an agent employed in the 
management of a landed estate in the course 
of, his employment .as such. It may bea 
question of fact whether the sale of paddy 
received as produce rent, etc., and the grant- 
ing of loans of rice or. cash to cultivators to 
enable them to finance’ the agricultural 
operations is within the scope.of employment 
of an agent employed in the. management 
' (1) 40 547; 30 L R258, "i 


au! 
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of land, but” it is beyond guesfion that a 
portion of the claim, is exclusively * ‘within 
jurisdiction of the Revenue Court. To the 
extent of that portion” the Subordinate 
Judge was clearly right in saying that 
the civil Court had no jurisdiction to give 
the plaintiffs a decree:: wide Secretary 
of State v, Natabar Mangaraj (1),,I do not 
find therefore that there is any cause’ made 
out for interfering with the orders passed 
by the Subordinate Judge at-this stage. The 
application is dismissed, ‘costs one gold 
mohur, S 
N-A, Revision dismissed.. ` 
Ma 103 Ind. Cas. 435; AIR 1927 Pat. 254; 6 Pat. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 26 of 1929, 
June 16, 1932. 
_ MUKERJI AND BENNET, JJ. - 
: GRESHAM LIFE INSURANCE | 

SOCIETY, Lrp.—Drrenpants— APPELLANTS 
. versus . oat -, 

COLLECTOR or ETAWAH —. 
PLAINTIFF — RESPONDENT. . A 
. Insurance company—Contract to pay money only 
to insured or assignor executor or administrator’ 
validity of—Persons bound by contract—Succession 
Act (XXXIX of 1925', s. 214~ Policy-holder éxecut- 
ing will in favour of adopted son—Refusal of com- 
pany to pay without production of - Probate or 
Letters of Administration, legality of. a 
There is nothing in law to prevent a company 
from entering into a contract with a proposer for 
life assurance thatthe company would pay the 
money to him or to his assign or to his executor or 
administrator, andan agreement that the money 
under the policy would be paidonly to the assured 
or to his assign or his executor or administrator 
is a good contract which must bind not only the 
assured but also anybody claiming title under 
him. [p. 345, col. 1.] 
Where a Hindu who had taken out a policy of © 
insurance payable on his death, adopted a minor 
and.executed a willin his favour, and when on his 
death the Court of Wards whohad taken over the 
management of the minor's estate demanded pay- 
ment of the money, the company refused to pay 
without production of either Probate or Letters of 
Administration, in a suit by the Court of Wards for 
thesum payable on the policy: | : sh 
Held, that the case was governed by s 214, Sauc- 
cession Act, and that the company was not liable 
to pay unless a Probate or Letters of Administration or 
a Succession Certificate were produced. Tp 314, col. 2.1 
First Civil Appeal against the decision 
of the Sub-Judge, Etawah, dated the 17th 


September, 1928. 7 


E : 
Messrs. B. E. O’Conor and Ram Nama 


‘Prasad, for the Appellant. 


Messrs. U. S: Bajpai and G. S, Pathak, 
for the Respondent; ` ee 


- we“ aa 
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(1), whether, the contract of policy by which 
the assured agreed»that the money would: 
be paid to either himself or to his assign 
or to his executor or administrator, 18, a» 
binding contract and (2) whether*sifiit,;,. 
is not, the defendant can insist -on*:the< 
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» Judgment.—This-appeal raises” a ques- 
ction which is of great importance to com- 
panies doing life insurance business. It 
appears that a gentleman named Raja 
Hukum Pratap’ Singh took out a Policy of 
insurance on 15th August, 1917, which was 


payable èither when the Raja attained the 
age of 40oron his death. The Raja died 
on 17th May, 1925. ` One day previous to his 
death he adopted a minor, who subsequent- 
ly became Raja Maha Bindeswari Pratap 
Singh, and he also executed a will in 
favour of the adopted son. The proprietor 
of the estate being a minor, the Court of 
Wards took over superintendence and 
management ofthe estate. The Policy hav- 
ing become payable on the death of the 
assured, the Court of Wards called upon the 
appellant to pay the sum of Rs. 15,000to 
the Court of Wards as represented by the 
‘Collector of Etwah. The company asked 
for proof of title and stated that they were 
‘ready to pay the money assoon as they 
were satisfied as to the title of the claimant. 
Their letler will -be found printed on page 
Əl of the record. It stated : 

‘Kindly now submit us the probate of the will of 


the deceased as mentioned in the court's decree, when 
we shall be pleased to give instruction for the final 


discharge.” 

The Court of Wards was advised by the 
Government Pleader of Etawah that there 
was nonecessity for taking out a probate 
of the will, as it would be a costly affair and 
without any legal necessity. The company 
having refused to pay without what they 
called proof of title, the suit, out of which 
this appeal has arisen, was instituted. The 
suit was decreed by the court below with 
cosis and future interest. The decree, how- 
ever, grants interest during the pendency 
of the suit. 

In appeal it has been contended by the 
learned Counsel that under the terms of 
the Policy granted to the late Raja, the 
company were entitled -to insist on the pro- 
duction of either a Probate or Letters of 
Administration. It was also contended 
that under the law for the time being in 
force the appellant was entitled to insist on 
the production of either a Probate or Letters 
of Administration or at leas) a ‘Succession 
Certificate, and, therefore, no decree should 
have been made against the Company with- 
out production of-any one of these docu- 
. ments. It appears that after the decree 

‘was made by the court below the company 
paid .the decretal amount in court under 
protest and filed this. appeal. Two ques- 
“lions arise for determination in this case : 


production of either a Probate or Letters 
of Administration or a Succession Certifi- 
cate ? l 

We shall take the second point first. As 
the suit is based on the ground that the 
young Raja Maha Bindeswari Pratap Singh. 
succeeded to the property of his- adoptive 
father by virtue of the adoption and also 
by virtue of the will this is, therefore, a case 
where thereisno allegation that the family 
was a joint one. It may be mentioned 
casually if the family be a joint one, the 
will would beinvalid in law and the right 
to obtain the property would be by survivor- 
ship and not under the will. The claim 
being, therefore, by one who claims to be 
the heirof a deceased creditor, we have to 
see what rule of law applies. Section 214, 
Succession Act, 1925, lays down that no 
court shall pass a decree against a debtor 
of adeceased person for payment of -his 
debt toa person claiming on succession to 
be entitled to the effects of the deceased 
except on the production by the person so 
claiming of either a Probate or Leitersof 
Administration (ii) ... .. (iti) a succession 
Certificate granted under part X and hav- 
ing the debt specified therein etc. . This 
is a case inwhich the plaintiff claims by 
right of succession the effecis of a-deceased 
person and wants that the debt dueto the 
deceased should be paid to the plaintiff, 
In the circumstances there is no escape 
from the provision of s. 214, Succession Act, 
and the plaintiff must supply either a 


-Probate or Letters of Administration or a 


Succession Certificate. 

In the case of a will executed by a person 
whois neither a Muhammadan nora Hindu 
nor a Buddhist nor a Sikh nor a Jaina 
mentionedins. 57 of the Act, ıt cannot be 
insisted that a probate shall be taken on 
(s. 213). Butthere is no prohibition against 
Letters of Administration being taken out in 


the case of the estate of a deceased Muham- 


mad an, Buddhist, Sikh or Jaina vide s. 218, 
Where the testator has not appointed an 
executor, asin this case (the will is printed 
on page 31),s. 233, Succession Act, permit 
Letters of Administration being granted to 
the plaintiff who claims asthe sole legatee. 


In any case there is no bar whatsoever to 


the grantof a Succession Certificate’ under 
S. 370, Succession Act. A Succession Cer- 
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tificate is permissible to be issued in the 
caseof even- a partictilar..debt. It is thus 
a comparatively lēš costly matter than 
_ taking out Letters of Administration to the 
_,entireestate, 
“-4-:@n ‘a consideration of the law on the 
-subject we are, therefore, of opinion that 
the appellant can insist on the production 
by the claimant of either a Probate or 
Letters of Administration or a _ Succession 
Certificate inorder to be satisfied that the 
person to whom he would pay the money 
was really the person entitled toit. It was 
argued by the learned Government Advo- 
cate that the production of any of these 
documents has become unnecessary by the 
fact that the plaintiff has established his 
title by the suit and the company must pay 
to him. This argument, however, ‘is not 
sound. A decree between the parties does 
not bind people who are no parties to it, 
and, therefore, if there be any claim for the 
money by any other person, the decree 
“would be no answer for the defendant to 
such a claim. It is only a Probate or 
Letters of Administration or a Succession 
Certificate which grants a complete 
immunity to the debtor who pays off his 
debt to the holder of any one of these docu- 


ments. These are called judgments 
in rem and have force as against all 
possible claims. We hold, therefore, 


that the defendants were entitled to succe- 
ed 


On the first point we are of opinion that | 


the defence is equally strong. There 18 
-nothing in lawto prevent a company from 
entering into a contract with a proposer 
for life assurance that the company would 
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erty by. right of survivorship may take out 
a Succession Certificate, see Banwari Lal v. 
Maksudan Lal (1). 


In the result, the appeal must succeed. 
The law does not contemplate the dismissal 
of a sulit where a suit has already been 


instituted.» All that it provides against 1s 


the. passing of a decree without the pro- 
duction of any of the title deeds. In the 
circumstances, it would not be desirable to 
dismiss the suit altogether. We should 
grant the plaintifi-respondent some time in 
order to enable him to produce either a 
Probate or Letters of Administration or a 
Succession Certificate in which last case the 
debt in question may be specifically. men- 


‘tioned. As regards interest and costs, we 


are of opinion that this litigation was 
entirely brought about without justifi- 
cation. The company was throughout with- 
in itsrighis and, therefore, when a Succes- 
sion Certificate or any of the other two kinds 
of documents is produced, the decree will be 
in favour of the respondent without any 
costs or interest and the respondent must 
pay the costs of the appellant in both the 
courts. We grant threemonths’ time to the 
respondent to produce either a Probate ora 
Letter of Administration or a Succession 
Certificate. l 


N.-A. Appeal allowed: 


(1) 122 Ind, Oas. 183; AIR 1930 All 99; 52A 252; 
(1930) A L J 280; Ind. Rul, (19380) All. 215, 


. pay the money only to him or his assign or 
“to hisexecutor or administrator. The law 
of succession varies in different paris of the 
country, and it cannot be expected of a com- 
pany doing life insurance business 10 know 
the law obtaining in different parts of the 
. country, nor can it beexpected that it would 
undertake an investigation into the title of 
_a claimant or ofclaimantsin general and to Criminal Revision Application No. 144 
decide for itself who is the person best of 1932. 
entitled to. the money. In the circuni- October 13, 1932. 

stances an agreement that the money under FERRERS, J.C. AND RUPCHAND, A.J.C. 
_the policy would be paid only to the assured BHAGWANICHOITHRAM— 

or to his assign orto his executor or. ad- (os APPLICANT 
-ministrator is a good contract which must 
bind not only the assured but also any- 
body claiming title under him. In this 
view also the defendant was entitled to 
insist on the production of any of the three 
documents mentioned above.. It. may be 
pointed out that even a successor toa prop- 
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. Versus 
DEOORAM— OPPOSITE PARTY. 
Evidence Act (I of 1572), s. 126—Privilege of legal 
adviser— Communications made in confidence— Failure 
‘of client to claim privilege when cross-examined, 
whether amounts to express consent—Fraud mot 
committed “during employment’ —Applicability of 
proviso TI tos, 126—Presence of clients' friends when 
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communication was made—Effect—Crown case— 
Communication between prosecutor, and attorney, 
wh rivileged. l _ 
Rh ovens afforded to a legal adviser under 
R 126, Evidence isa is of a se pea en 

ouly such communication 
E z the eaa A aA in confidence. When. the 
communication is not made in confidence, then no 
‘sort of privilege attaches to it. Haroon Mahomed v. 
Abdul Karim (1) and Framjt Bhicaji v. Mohun 
Singh Dhansingh (3), relied on. [p.:347, col. 1.]_. 

A: failure on the part of a client to claim privilege 
: when he is under cross-examination does not antount 
to “express consent” given by him to his legal 
adviser to disclose a communication which is other- 


ii ivileged. [p. 346, col 2] - 
hee is a allegation that so long as his 
employment continued, the Pleader observed any 
fact showing that an offence or fraud had been com- 
‘mitted; the offence of fraud if any having been com- 
mitted after his employment ceased, proviso II of 


i mot apply ibid] | l 
ih ee eee ofthe friends of the client 


i uch friends occupied ‘mcre’ or less 
be gana b ee as ‘he himself, having -themselves 
iriterest in the client, does not destroy the privilege 
-though it may be evidence of the communication not 
having made in confidence. [p. 346, col, 2;p. 347, col. 1 | 


Communications between a prosecutor in a om 
> e 


; ; ae In 
ge and his attorney are not privileged. 
mie of the petition of Belleleo’s (5), referred to. 


[p. 347, col. 2.) a ; 
- Criminal Revision Application against an 
order of the City Magistrate, Shikarpur. 
--! Mr.'Motiram Idanmal, for. the Applicant. 
- Mr. C. M. Lobo, for the Crown. a 
--- Judgment.—This is an application 
in revision against an order passed by 
the learned City Magistrate, Shikarpur, 
requiring Mr. Bhagwandas, Pleader, practis- 
ing at Shikarpur, to disclose a certain 
communication, made to him by one Madhav- 
das who: has been .examined . as a 
witness forthe Crown. = => | 
. The applicant 1s a minor girl 11 years 
of age, and it is said that the opponent 
used criminal force on her intending to 
outrage her modesty. A charge has been 
framed against the opponent under 8. 
354, Indian Penal Code. Inter alia his 
defence is that the witness Madhavdas 
and certain other persons who are at the 
bottom of-the- case, went at first to Mr. 
Bhagwandas, who is a senior Pleader to 
lodge a complaint and made.certain alleged 
statements of facts -to him for being in- 
corporated in the complaint, . that those 
statements. did not disclose any offence 
and inno case an offence under s. 354, and 
that Madhavdas had afterwards got the 
present complaint filed through a junior 
Pleader based. on different allegations of 
‘fact. Madhavdas was cross-examined; but 
‘He: denied’ ‘that the facts: given to -Mr. 
Bhagwandas were in any way different. 
After the. opponent had entered on. his 


us - 
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defence, he examined Mr. Bhagwandas a8 


a defence witness to find ont from him. the 
nature of the communication made to him, 
but the witness claimed privilege under 
s. 126, Evidence Act. The learned Magis- 
trate has ruled that Mr. Bhagwandas is 
bound to disclose the communication made 
to him -but has postponed the examination 
of the witness to enable the parties to obtain 
an authoritative decision from this. court, 
The learned Magistrate has based his order 
mainly on two grounds, but there is no 
substance in either of them. The first 
ground on which he has proceeded.is that 
as Madhavdas had divulged the com- 
munication made by him without claim- 
ing privilege when he was under cross- 
examination that privilege no longer exists. 
But the obvious answer to that argument 
is that a failure on the part of a client to 
claim privilege when he is under cross- 
examination does not amount to “express 
consent”, given by him to his legal adviser 
to disclose a communication which is 
otherwise privileged under the section. 
The second ground on which the learned 
Magistrate has proceeded is that if the 
facts given to Mr. Bhagwandas were 
different from those contained in the com- 


` plaint and had been subsequently twisted 


for the purpose of making out an offence, 
cl. (41), s. 126 was a complete bar to their 
non-disclosure.’ But again Mr. Bhagwandas 
is not being- asked to disclose any fact 
which he “observed in the course of his 
employment” which shows that 

“any crime or fraud has been committed since ‘the 
commencement of his employment” 
to bring the ‘case within the meaning of 
Proviso (ii) of the section, (although as will 
presently appear the principle on which 
this proviso is based might be made ap- 
plicable on certain rother considerations). 
“Mr. Bhagwandas is being asked what “he 
was told for the purpose -of comparing the 
statement made to him. with the case put 
forward in court subsequent to the termina- 
ction of h's employment, if any. There ig 
no allegation that so long as his employ- 
ment continued, .he observed any fact 
showing that an offence or fraud, had been 
‘committed, the offence or fraud if “any, 
having been committed after his employ- 
‘ment ceased. It was argued before us that 
the .communication having been made ‘in - 
‘the presence of others was not privileged, 
But, again, the mere presence of the friends 
‘of Madhavdas, specially when such friends 
occupied more or less the same- position as 
he himself, having interest themselves in 


~ 
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thé ‘applicant . whether - rightly or wrongly, 
‘and’ whéthe? “due tà~honest or “dishonest 
ynotives), would , not, -déstory the privilege, 
although it- may be evidance.of: the cam; 
munication ‘not having been made in ‘con- 
fidence. A third ` ground which-appears -tò 
ave - been’ passed ` before the learned 
Magistrate and: on which his order ` may 
well: be supported is that the communica- 
‘tion was not of a confidential character. 
Tt-is well settled that the privilege afforded 
to a legal adviser under s, 126 ofthe Act 
is:of a very limited character. It protects 
only such communications as are made to 
the: legal. adviser in; confidence, in - the 
‘course :and for the purpose -of his employ- 
mept.: It is. true that the section doesnot 
Bay in express. words that the communica- 
tion, should be. made in confidence. “But as 
pointed out, in, Haroon Mahomed v.. Abdul 
Karim (1) the word “disclose” shows, and 
common-sense, as remarked by ' Westropp, 
C. J., seems to demand, that the privileged 
communication must be confidential “Or 
-private.. That is no doubt the law in 
England and has been stated by Jessel, M. 
Roi in the leading case of ‘Wheeler v. Le 
Merchant (2) thus: ` 


“ What is protected is the amuin. neces- 
Bary to obtain legal advise. It must be’ a com- 
“munication made to the solicitor in that character 
“and for the. purpose is 

. There ‘is equally little doubt that the 
Taw in India is the same. Itis said, in 
‘Framji Bhicaji v. Mohan Singh Dhan Singh 
(3) at page 279*: 

' “The fact that it was intended to make the law 
on this point the same in India as in England 
appears from the idèntity of the language used in 
‘gs. ‘126, Evidence Act; with that employed by Mr. 
‘ Pitt Taylor in dealing with the subject.” 

The passage from Taylor on Evidence 
„Which is relied upon in the above - case 
.i$ "bo be found in s. 832 (Edn. 1864) and 
:is:as follows: .. 
~- ‘The: rule is now "well. settled that when a barris- 
“ter, solicitor, attorney is professionally employed by 
a client’ ‘all communications whith. ‘pass’ between 
“them inthe course and for the - pu po of that 
_empléyment are ‘so far privileged. that the legal 
. adyiser, whether he be called as a witness or be 
made a defendent in equity’ on-a bill of 
discovery being - filed against. him cannol -be 
Pe ‘ted to disclose them™: ` - 

1 The point therefore: to which the learned ` 
Magistrate and the parties should.. really . 
„have. applied. their mind 1s whether or not 
Mr. Bhagwandas was being asied fo dis- 
„Close ` any. communication made to “him. in 


()3 
: a (1881) 17'0h D 675; 50 LJ Oh 793; At LT B 


wis (3) 18. B 263. 4 
a. *Page of 16 -B.,— [Bd] 
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confidence. ` As so - stated: the reply ig 
obyious, Madhavdas had gone to Mr. 
Bhagwandas for the purpose of narrating 
to: him what according to his information 
had transpired and wanted him to file a 
‘complaint on those facts. Heis alleged to 
have made the statement openly and in 
presence of others arid for the purpose of its 
being disclosed to the court. That being so,so 
‘fay-as.the statement of the alleged facts 
narrated to Mr. Bhagwandas is concerned, 
Abdul 
‘Hussein v. Bibi Sona (4), Leggatt, A. J. C., 
‘permitted on a somewhat similar ground 
a disclosure of a Communication made to 
a Pleader .by his client for the express pur- 
aes óf. being incorporated in the pleadings. 
‘This: case was taken up to the: Privy 
‘Council’ but no objection appears to have 
been taken there tothe admissibility of 


-such-evidence. 


The applicantis not an accused person, 
and therefore no question arises.asto any 
admission made on her behalf. to the 
‘legal adviser of her having committed a 
crime or of obtaining advice as to the 
best way of saving her. She isa nominal 
complainant in this Case, it being a Crown 
case, and there is no allegation that any 
advice was wanted in the matter, unless 
it be’as to the legal procedure - which 
should be adopted to bring to book the 
accused. But the Pleader is' not being 
asked as to such advice, if any - ‘asked: of 
him. 

In In the matter of the petition of Belleleo’s 
(5), it was contended that -communications 
between a prosecutor in a Crown case and 
‘his’ attorney were not privileged, and 
this contention. was acceded, to by the 
Advocate- General, and accepted by the- 
court.” As the point was conceded, the :te- 
port contains no ‘afguments either in sup- 
port of this proposition or against it. But- 
“ genérally speaking this proposition i is correct 
and requires very few arguments In sup- 
port ofit. Itis hardly conceivable that a 
-prosecutor can make. any communication to 
a Pleader appearing for him -which is con- 
fidential, and which isat the same time 
made. for the purpose, and in the course 
of the employment. of the Pleadér as such. 
: So far as his. engagement is concerned, his 
` duty“ is to file. a “complaint on the facts- ‘dis- 


“selosed +0. “him. and to conduct the proseci- 


- tion according to the rules- of the court. 


: E a prosecutor applies: to his, ‘legal advis- 


(4) 8 Ind. Cas. 897;'4 S L RS Ea ii 
...6) 12 BH OR 249,. et er ae 
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er for advice intended to avoid a fair trial 
*‘and to guide him how to give false evi- 
dence orto commit any other crime or 
fraud leading to the conviction-of the 
accused, the communication made by the 
prosecutor for that purposeis in no sense 
privileged. It comes. within the principle 
affirmed in the leading case of R. v. Cox (6): 
“that communications made in furtherance of any 
criminal or fraudulent purpose are not privileged.” 
It is this principle which forms the found- 
ation of pioviso II, s.126. We think there- 
fore that Mr. Bhagwandas cannot claim any 
privilege and is bound to disclose the com- 
munication made to him in connexion with 
this case by Madhavdas. In this view 
it is not necessary for us to go into the 
further question raised before us that Mr. 
Bhagwandas’ nothaving been engaged, he 
was consulted as a friend and not as a legal 
adviser, and cannot therefore claim pri- 
vilege under this section. We accordingly 
dismiss this application. : 
N.-A. Application dismissed. 
(8) (1885) 14 Q B D 153; 51L JM O41; 52L T 25; 
33 WR 396; 15 Cox 00611; 49 J P 374. 
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LAHORE HIGHCOURT. 
First Civil Appeal No. 1589 of 1927. 
March 21, 1933. 
TEK CHAND AND COLDSTREAM, JJ. 
Sardar BACHAN SINGH, — 
DEFENDANT — APPELLANT 
versus 


Tun DHARAM. ARTH BANK, NABHA © 


AND ANOTHER—PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 85, 87, 0. 
XXIX, r. 1—Administrator of Native State—Power 
to sue in British Indian Court—Bank of Native 
State—Right to sue . as  such—Negotiable 
Instruments Act (XXVI of 1881), 8. 120—Evidence 
Act (I of 1872), 8. 92 (8)—Promissory note—Evidence 
to prove that it was only partof a benami transac- 
tion- Admissibility. . 

The Administrator of the Nabha State, who as 
representing the Government of India is ruling the 
State and whohas been appointed by the Govern- 
ment to prosecute suits, is competent -to institute 
suits on behalf of the State in British Indian Courts. 
[p 348, col. 2.] , , 

The fact that such an appointment is made after 
a plainthas been put into court will not render it 
ineffective, provided thatit is putinto court within 

‘the period of limitation. [p 350, col, 2.] | 
i The fact that the plaintif was described as the 
Administrator and Resident of Nabha and not as the 
Nabha State through its Administrator is a mere 
misdescription which the‘court may allow to be recti- 
fied. Maharajah of Rewah v. Swami Saran (11, 
Gordhan Das‘v. Powlett, (2) and Venkarav Raja 
Ghorpade v. Madhavrao-Ram Chandra (3), ‘referred 
to. [p. 351, col. 2.) : 

A Bank owned by a Native State which is not a cor- 
poration as distinct from the State but is a department 


r 
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Courts through its Secretary, Director or Principal 
Officer. ‘p 30,col.2] ~~ 

Section 120 of the Negotiable Instruments Act does 
not prevent the makerof a promissory note from 
proving thatthe note was executed in pursuance of 
an arrangement which constituted a condition prece- 
dent to the attaching of any obligation under the 
contract evidenced by the note [p. 349 col. 1! 

First Civil Appeal from the decree of the 
Senior Subordinate Judge, Ludhiana, dated 
the 30th April, 1927. "eo 

Messrs. J. N. Aggarwal, J. L. Kapur and 
Jhanda Singh, for the Appellant. — a 

Lala Badri Das, R. B., and Mr. 
Shamair Chand, for the Respondents. l 

Tek Chand, J.—On the 8th October, 1921, 


“in accordance withan arrangement between 


the present appellant Sardar Bachan 
Singh, a lawyer of Ludhiana, then employed 
as Chief Judge of the Nebha State,-and the 
Maharaja of Nabha, Sardar Bachan Singh 
executed a promissory note in favour of the 
Dharm Arth Bank of Nabha for Rs.-25,500. 
On the 20th October an entry was made in 
the Bank's cash book recording the grant of 
a loan carrying no interest to Sardar 
Bachan Singh for the purchase of a bunga- 
low called “Glenelg” in Mussourie on con- 
ditions previously agreed upon in the case 
of ‘The Nut and “Oak Lodge” (two houses 
in Mussourie). It was noted that the 
money had been made over to Sardar 
Bachan Singh for transmission to the vendö | 
at Calcutta. 

On the 2nd November, 1921 the bunga- 
low Glenelg was bought.: The conveyance 
deed in favour of Sardar Bachan Singh was 
registered five days later. i 

On 12th June 1922, the title-deeds were 
made over to the officer in charge of the 
State Banks. 

In July, 1923, the Government of India 
announced that the Maharaja of Nabha 
had been permitted to sever his connection 
with the State, the administration of which 
would betaken over forthwith by the Govern- 
ment of India. In September of the same 
year the services of Sardar Bachan Singh 
were dispensed with by the State Authori- 
ties. 

Forthe Administration of the State the 
Government of India appointed Mr. Wilson 
Johnstone. 


Onthe 15th May, 1925, a suit was institute, 
ed in Ludhiana by the Dharam Arth Bank 
(through the Controller. of ` Banks, Nabha 
State), and the Administrator of the State (Mr. 
Wilson Johnstone) against Sardar Badhan.” 
Singh torecover Rs.%25,500 on the bdsis- 
of the promissory note and the cash’ book- 
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entry, and Rs. 4,000 interest by way of” 


damages, on the allegation ` that the 


defendant had not mortgaged the bunga- | 


low Glenelg with possession to the Bank as 
he had ` promised to do but recovered the 
rent himself. p l 

Sardar Bachan Singh pleaded that neither 
of the. plaintiffs had a locus standi to sue, 
the Bank being merely a State Depart- 
ment.and not a corporation authorized 
bylaw tosue inthe British Indian Courts 
and the Administrator nct being the 
Prince or Ruler ofthe Nabha State, that 
the purchase of Glenelg was a benami 
transaction, .thereal purchaser being the 
Maharaja who. had ‘advanced the price 
and that he, the defendant-appellant, had 
fulfilled his part of the - agreement by 
handing over the 
promissory notewas inddmissible in -evi- 
dence. and could notin any case alone form 
the basis of the suit es brought, that the 
claim for damages was untenable, and 
that the matter had been referred to 
arbitration. The appellant also claimed to 
be entitled to set-off various sums of money 
alleged to be due to him by the State. 

The suit was tried by the Senior 
Subordinate Judge of Ludhidna who 
decided that the Bank andthe Administrator 
- were competent to sue, that the promissory 
-fote was admissible in evidence, that the 
‘loan wasnot a benami transaction and 
that s. 120 of “the Negotiable ` In- 
struments Act precluded the defendant 
from repudiating lability on the promissory 
note, that the defendant could not set off 
his claims against the State and- that 
there was no proper reference to arbitra- 
tion. He decided in favour of the plaint- 
iffs on the question of damages. On all 
these findings he decreed the suit with 
costs allowing interest during pendency 
of the suit and future interest. 1 
‘ Against this decree Sardar Bashan Singh 
has filed the appeal before us. His Counsel 
states that his client has now no claim to 
prefer against the State, nor does he attack 
the findings thatthe promissory note is 
admissible in evidence andthat there was 
no enforceable reference to . arbitration. 
His contentions are, firstly, that neither of 
. the plaintiffs has any locus standi, secondly, 

‘that the action as laid is misconceived in- 
‘asmuch as itis clearly established that the 
“mole. was ‘executed-in pursuance of an 
_ arrangement whichs constituted a condition 
- precedent to the atfa¢hing of any obligation 
-ünder the contract “évidenced’ by ‘the note 


fud which the law allowed to be proved 
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title-deeds that the- 
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(proviso (3) to. s. 92 of the Evidence Act) | 


even though s. 120 of the Negotiable In- 


struments Act precluded the appellant 
from denying the validity of the note. The 
appellant, it was argued, had carried out 
the contract agreed upon and the obliga- 
tion’ contingent on his failure to do.so 
did not arise. Inthe circumstances no suit 
lay upon the promissory note and the only 
reliefs, if any, which the State could ask 
was specific performance of the- contract 
by delivery ofpossession of the property 
purchased, the title-deeds of which had 
already been handed over to the State 
‘Authorities in pursuance of the agreement. 
I may here note that on 23rd November, 
1926, shortly before the hearing of the evi- 
dence concluded, Sardar Bachan Singh ex- 
ecuted a deed renouncing his rights in the 
svit property in’ favour of the Maha- 
raja. ' 

In reply Mr. Badri Das for the decree- 


holders) admits, in view of the 
plaintiffs’ own allegations in the plaint, 
where the ‘cause of action was stated 


to have accrued on 20th October, that tha 
suit is one based not on the promissory 
note alone but on the note taken with the 
entry in the cash book and that therefore, 
the appellant. was at liberty to prove cir- 
cumstances in repudiation of - his liability. 
The evidence makes it abundantly clear 
that the money was not advanced as a 
simple loan unconditionally upon the appel- 
lant's promissiory note but that it was 
advanced after the note had been executed 
and on certain conditions previously agreed 
upon between. the Maharaja and , Sardar 
Bachan Singh es to its disposal.  - 

‘ The question whether the Dharam Arih 
Bank.of Nebha is competent to sue in the 
British Courts as a corporation is not free 
from difficulty. It is not a- body registered 
or incorporated in British India and had 
it not been a foreign corporation, a suit on 
its behalf could have been entertained only 
if the procedure laid down in O.: XXIX, 
r. lor O. I, r.8, of the Civil Procedure Code, 
had been followed, that is to say, the suit 
could only have been lodged -as ‘one: on 
behalf of all the members of the corpora- 
tion or, with the courts permission, - by 
some of the ‘members as representatives of 
all. It is, however, contended ‘for the 
respondents that the Bank 1s- an‘independ- 
ent institution established by.`the -State 
Law- and given power to institute suits in 
the State Courts, and that the procedure 
laid: down in O, XXIX, r; 1, Civil Pros 
cedure Code, is applicable to such foreign 
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-corporations. The plaintiffs put in evidence . 


-¢ number of sections of the Hidayat Nama 
Diwani or Civil Law of the Nabha State 
-which refer to this Bank. . These sections 
-state that the Bank had been established 
-with the object that its profits should be 
used for charitable purposes (s. 192) that 
Brahmans, Pandits or -Mahants.. having 
knowledge of the principles of charity would 
be its.members (s. 193), that its capital 
would be provided from the Treasury of 
the State initially (s. 194), that it. may 
advance loans to agriculturists (s. 195) and 
borrow money (s, 205) and must sue in a 
‘civil Court if borrowers fail to repay loans 
-or-execute fresh bonds, and may recover 
debts by sale of a. debtor's -property :if 


the latter fails to appear, im - court, 
etc., (ss. _ 209, 215)... Our _ attention 
has also been drawn to ‘the oral 


idence ‘of Muka Lal- (P. .-W.-No.,. 2), 
mpeg e of the.Bank, that. the. Bank 
owns its capital, is controlled - by the-State 
through the Controller of Banks and the 
Maharaja, is registered in the State, that 
its funds are no part ofthe State Treasury, 
that it is a ‘legal person’ dealing with the 
Treasury by way of debt and credit accounts; 
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is clear from the appellant's’ letter of 1668 
Décember, 1923, (P. W. No. 1-1) and thé 
letter of 20th February, 1924, trom Mr. Cook, 
the officer-in-charge of. State houses, to 
Sardar Bachan Singh. The provisions. of 
the State Law- quoted are consistent with 
the Bank being no more than a Department 
of the State. “That it. was, to recovér its 
debts through the courts does not prove-that 
it’ Was’ anything else, while it is manifest’ 
that it. disposed! of ‘State. money” not in the 
exercisé of powers on behalf of its ‘mèt: bers’; 
depositors or sharé-holders büt. as ‘a. State 
Department controlled in ‘its .monéy deals 
ings‘by.the Maharaja. © o TG I 
. As a whole the evidence appears to mê td 
be’ insufficient prove that the Dharam Arth 
Bank was a corporation, as distinct from the 
State orthe Maharaja- and competent tosué 
in the British Indian Courts through. its 
Secretary, Director or principal -officer. bat 
‘As’ regards the. locus ‘standi, of the 
Administrator I- have. no doubt that Mr 
Wilson Johnstone as the representative of 
the Maharaja was competent to institute 
the suit.. Section 84 of the Code of Civil 
Procedure states that a Foreign State may 
sue. in a Court inBritish India and’ the 
provisions in s. 87that a Ruling Chief may, 


e 
z 
r 
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and that the Bank's . capital would be l a oe 
shared by the depositors in the event of itg sue in the. name of his State will not pre-, . 
being wound up., On the other hand, we clude. suits on behalf of the State when there. Sp, 
have no documentary-evidence of the exist- 


- ruler has ‘severed connection with. the Stately aa 
ence of any association: of persons forming 


the body, corporate. Certainly s. 193 of the 
Hidayat Nama, declares that Brahmans, 
Pandits or M ahants having knowledge of the 
principles of charity are to be the members, 
but obviously this merely defines the class 
of ‘persons’ who: may become members. 
We are not told how the Bank is constituted 
and its business managed. No list. of 
individual members or <share-halders is 
proved; nor isthere- any record produced to 
show how persons become members or whe- 
iher any person other than the Maharaja 
had asa fact any proprietary right or other 
interest in the Bank. At the same time; 
the. documents proved: appear to indicate 
that the Bank was merely a State Depart; 
“ment and not in any real sense -an ‘associg- 
~ -tion of private persons combined for business, 
The loan of Rs. 25,500 was. advanced in 
accordance with an order by, the Maharaja 
(page 15) conveyed. through the Prime 
Minister and Finance “Minister to the 
Officer in charge (Nazim) of Banks (pagé 

18). The entry recording the loan was made, 
- þy sanction of the ‘Banks Department’ 
page 


Bank's but the State's (i; en the Mahataja'a) 


2), That the mohey was not the’: 


for it would be vrireasonable to hold that. 


when the powers: of'a Ruling Chief are in . 


abeyance the State loses its right of. re~ 


 coursé tothe British Indian Courts. The. 


circumstances of the case appear to me to: 
have been provided for by s. 85 of the Code. 
which lays down that the Government may. 
by special order appoint a person to 
prosecute’ a suit on behalf of a Ruling: 
Chief, if so requested by any person com- 
petent in the opinion of Government to act on 
his behalf. Herethe necessary request was 
made by the Nabha Darbar (whom we must 
assume to be a person competent. in the 
opinion of Government to make’ the request, 
for the. question. of the competency of the: 
person’ making the request is left to. the 
sole discretion of’ Government), ` andi the 
Government on 19th August, 1925, appoint: 
ed the Administrator of.the State (who a 


desley 


from time to time.’ The .fact. that such. an; * 
appointment is made altéra plaint has þeëm: 


put into court will not ténder it inefféctyes 


providéd that itis put into court Within the : 


period of limitation, ` ~ 


representative of the Govérnment of India,’ i. 
was ruling: thé State) to.. prosecute’ suchi: 


stilts'as it might be necessary to prosécutel=. 


r; 
: 
sR 


4933 ; 
This is Gor disputed | by defendant's 
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“tk has no claiin pon its Ganam a fcr.a a. 


Counsel [see Maharaja of Rew ahv. Swami * “return of the money. 


Saran (1).] Ultimately Mr. Jagan Nath had 
to concede that his objection was merely to. 
the form and. order of the. words, inthe 
heading ofthe plaint, his contention being 
that instead-of the plaintiff being described. 
as the Administrator and resident ` of 
Nabha, the plaintiff should have been stated 
to bethe Nabha State, or Nabha Darbar, 
through the Administrator. Bvt- if there 
was a mistake here, it was merely a descrip- 
tion which the court may at any time. allow 
to be rectified. No possible prejudice could 
be caused by it tothe defendant who clear ly: 
understood from. the beginning that :the 
claim was being made -agalnst -him -on 
behalf of the State, Administration and not- 
on behalf either of the Administrator or the 
Government of India, 

Mr. Jagan Nath inthe course of his argu- 
ment on this point cited Gordhan Das Ve. 
Powleti (2) and Venkarav Raja Gharpade v.. 
Madhavrao Ram Chandra (3). In neither 
of these’cases does it appear that lhe plaint- 
iff had been appointed under the provisions 
of s. 432 (now 87) of the Civil Procedure Code 
arid itis, therefore, unnecessary for mé to ex- 
press my agreement or disagreement with 
the view laid down in those judgments.. 

z; Coming tothe meriis, the appellant’s plea’ 
sithat the suit as framed will not lie upon the. 

‘contract sued upon appears to me to have 
* “force, It is clearly manifest, from the: 
plaintiffs’ own evidence, that the’ appellant 
was nd more than a benamidar ` "for. the 
Mahar aja who was anxious to acquire prop- 
erty in Mussourie and did not wish to ‘have 
ib acquired i inhis name,.possibly because he 
was forbidden by the rules of Political De- 
partment from purchasing such property-with- 
out sanction ofthe Government of India, or 
' perhaps. because the price would be inflated 
against a would be purchaser known to be a 
Ruling Chief. (Their Lordships referred. . 


to the-evidencé as to the” nature of 
the purchase and” continued:—)It  fol-. 
lows inevitably that no suit will he 


on behalf of the State for the recovery of. 


the debt acknowledged by the promissory 
note, the money having been applied to the 
purchase of the property for the State for 
s Which purpose. it was“ advanced. Itis pcs- 
“sible that the State had good cause of action’ 
“fOr seeking other relief—such as a decree for 
Pa of the property but it is cléar.that: 


he 
[ya T, Sa 


~(2)2 A l der ele kee g 
ADIB, 53, 


he may have with regard 


SGjas os AW N 1903, 189, = a 


On this conclusion it becomes : unneces- 
sary to consider whether the a disa 
charged his obligation by handing, over. 
the title-deeds of the house to the State 
Authorities. 

The claim’ to damages and intéreél ge} 
with the claim to the principal on which it, 
is. admittedly dependent. 

The result 15 that the appeal must be 
accepted and the suit dismissed with Costs 
throughout. 

Coldstream, d. - I agree, 

A “Appeal accepted. 


os 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 
- Criminal Revision ee No: 147 
- of 1932. 
X November 8, 1932. a ry 
X er “CO, AND MEHTA; A. oe. 
“IBRAHIM AND OTHERS — APPLICANTS _ = 
` versus p N 
EMPEROR— OPPOSITE PARTY. 


Criminal Procedure Code (Act V of 1898), 83, $12, : 


aes Recording of deposition of witness called under. 


540—Re-examination of accused. under sa. 842,. 
whether imperative—Applicability of s.:842 to ‘Chan. ‘ 


VIII pr oceedings—Discreticn of court under s. 540—" 


Summoning of witnesses, when nah; Kapedi ena. 
—‘Discretion’, meaning of. , 
Per Ferrers, J. C—ltis not obligatory on a trying. 

Magistrate to reesxamine an- accused under is, 349, 

Criminal Procedure Code, after recording . the- 

depcsition-of a witness called under -s.` 540 of the’ 

Code, Allahdito v. Emperor (3), Emperor v. Mahadu 

Raghavji (4), Obedar’ Rahaman v. _Emperor (5). 

referred to. [p 353, col. 2.} 

There is, however, a rule of prudence which 
requires that before an accused is condemned. he- 
should have an opportunity of making any explanation. 
to the circumstances 
appearing in evidence against him. In ‘application’ 
of this general principle it has been held that when. 
a Witness called for the Crown has disclosed aby 
fresh facts, or when the evidence that he has given 
affects the decision of the case, thenit “is desirable’ 
that the accused should be examined a second ‘time. 
To decide whether this rule should be applied it is 
necessary to consider whether the: accused have, 
been in any way prejudiced by the omissiozi to 
examine them a second time. [p. 354, col. 1] 


‘Section 540, Criminal Procedure Code, i is not wholly: - 
section. ` 
imposes an obligation that the -court shall summon .: 
and examine all persons whose evidence ‘appears:to. 
be essential to the just decision of the , case. - Jf the - 
trying Magistrate was of opinion that . the evidence . 


discretionary, but the last part of the 


of certain witnesses was essential then ‘s.- 540. 
imposes upon him the obligation of summoning 
them. Even ifthe evidence,’ though not -essential, 

was yet expedient, the Magistraté does not exceed his ' 
aes E putting- those witnesses into..the box, . 


392, 
PS i e ‘liscretion’ “in itself implying | “vigilant” 


> 


E: 


circumspection and care, where the Legislature” 
imyoses a heavy’ 


concedes wide discretion, it also 
responsibility. [p. 352, col. 1.] ni 
“Per Mehta, A. J C.—Section 342, Crininal Pro- 
cedure Code, is not applicable to O hap. VIII, proceed- 
ings. It is merely confined to a person against whom 
thereis a regular complaint, 7.¢,an accusation that 
he has committed an offence (vide definition cf 
complaint,s 4, Criminal Procedure Oode) and has no 
reference to a person resp2ctiog whom information 
is received of the kiad setforth in s. 110 of the 
Code, [p 354, col. 2.] 

Mr. Motiram Idanmal, for the Applicants. 

Mr...C. M. Lobo, for the Crown. 
. Ferrers, J. C.—The Sub-Divisional Magis- 
trate, Kambra, has made an order directing 
the four applicants to furnish security under 
s. .118, Criminal Procedure Code. An 
appeal was made against this order to 
the Additional Sessions Judge, Larkana, 
who dismissed the appeal and confirmed 
the order. Both the Magistrate and the 
Judge have. written full and careful judg- 
ments; nevertheless, the applicants are 
not satisfied and they have moved this 
court to interfere in revision. The learned 
Pleader .who represents their case has used 
these words : | 

“After examining the prosecution evidence, the 
learned Magistrate called upon the applicants to 
enter on ‘their defence. The applicants examined 
some of the defence witnesses cited and gave up the 
others. The learned Magistrate however examined 
four out of those witnesses as court witnesses. The 
learned Magistrate also called two more court-witnes- 
ses and examined them without further examining 
the accused and giving them any opportunity to 


rebut-the aforesaid evidence. {From the above it 


will appear that the provisions of s. 540 lave been 
wrongly. used and also that the learned Magistrate 
has failed to comply with the imperative provisions 
of s. 342, Criminal Procedure Code”. 

“Ib appears therefore- that we are asked 
to deal with two distinct 
The first is: Has the -Magistrate made a 
wrong use of the discretion given to him 
by s. 540; and second, that their pro- 
ceedings have been vitiated by failure to 
comply with the imperative provisions of 
s. 342, Criminal Frocedure Code? Now s. 
540 confers upon {the court a very wide 
discretion. But-the word “discretion” in 
itself implies vigilant circumspection and 
care. It is therefore true to say that where 
the Legislature concedes wide discretion, it 
also imposes a heavy responsibility. The 
defects in the exercise of this discretion, 
~which the appellants’ Pleader supposes 
himself to have discovered, are these : he 
says, first; ihat the Magistrate was not 


exercising a proper discretion when he put: 


into the witness-box . witnesses whom the 


defence had called and whom on reconside-’ 


ration the defence decided not to examine, 
It ig saidthat the Magistrate shouldhave 
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known that theevidence cf all such’ wit 
hesses must be unfavourable; they were 
themselves practically prosecution witness- 
es. It is further argued that the Magistrate 
was wrong in calling as court-witnesses 
the two Khan Sahibs who were examined 
after the witnesses called by the prosecu- 
tion and defence had been heard and 
disposed of. The applicants argued that 
inso doing the Magistrate was coming to 
the help of the prosecution in calling these 
Khan Sahibs to counterpoise and to out- 
weigh the respectable zamindars who had 
thrown the weight of their position and 


influence into the opposite scale of the 
balance. 

These arguments do not induce us to 
believe that the Magistrate has misused: - 


his discretion. Discretion by s. 540 is wide, 
but the section is not wholly discretionary. 
The last.part of it imposes upon the 
Magistrate an obligation: it is, that the 
court shall summon and examine all per- 
sons whose evidence appears to be essen- 
tial to the just decision of thecase. If the 
learned Magistrate wasof opinicn thatthe 
evidence of these Khan fahibs was es- 
sential, then the section imposes upon him 
the obligation of summoning them. Even 
if the evidence, though not essential, was 
yet expedient, then the Magistrate did not 


exceed his authority in putting these wif--,>, 
objection ~~“. 


nesses inlothe box. The first 
falls to` the ground; we are not inclined‘ 
to interfere in revision withthe considered=* 
conclusion of the learned Magistrate and tne 
learned Judge on this ground. 
- The second point involves a consideration 
of s. 342, Criminal Procedure Code. As the 
exact language of this section has. 
been submitted to minute scrutiny, it 
is desirable to set it out in full at the 
outset. His Lordship quoted s. 342, 
and proceeded.) In considering whe- 
ther this section applies to the case which 
we have in hand the first: point to be 
decided concerns the meaning of the word 
“accused.” ` We gravely doubt whether 
a person against whom proceedings are 
taken under Chap. VIII, Ciminal Procedure 
Code, is an accused person for the purpose of 
s. 342. We are well aware that-in Queen-: 
Empress v. Mona Puna (1), it has been... 
held that by the word “accused” in si342%. : 
Criminal Procedure Code, is meant a person.’ 
over: whom the Magistrate ‘or, other’: court ` 
is exercising jurisdiction: ‘Thes case hass 
been followed elsewhere and thé definition. 
has found its way into the commentaries, 
(1) 16 B 661, ee ee 


` 
Ar - 


~ 
s 
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But in Benode Behari Nath v. ‘Emperor ż which has: been made in 8&8. 
“section originally stood thus: 


(2) this definition. has been - scrutinized 


by the-lea med Judges of the High Court.- 


of Calcutta. It is there pointed -out that 
the proposed interpretation would lead to 
somewhat startling results; for instance a 
witness who is compelled by a summons 
or a warrant to appear before the court 
and there give evidence is clearly a person 
over whom the court is exercising jurisdic- 
tion, Such a witness would, if this defini- 
tion be received, become an accused person; 
it would, therefore, be impossible to admi- 
nister to him the judicial oath. It is 
further to be observed that throughout 
Ch. VIL the Legislature has been careful to 
avoid the use of the word “accused.” How 
studious the avoidance has, been appears 
very clearly from a comparison of s. 117 
with s. 208. In the one case the words 
are : 
“when any person appears or is brought before a 
Magistrate under s. 114 the Magistrate shall proceed 
to inquire etc Š Pa ; 

In s. 208 the words are: . 

“The Magistrate shall, when the accused person. 
ores or is brought before him proceed to hear, 
etc 


It would plainly have been more natural 
ins. 117 to úse the word “the accused” if 
it had “been the intention of the Legislature 
~ to regard a person ‘against whom proceed- 
ings are taken under this section as being 
staccused. But rather than use the word 
Sta couged” the Legislature has been forced 
to make use of very inconvenient cir- 
cumlocutions. In s. 118, for instance, the 
words are “the person in respect of whom 
the inquiry is made,” elsewhere we find 
the person in respect of whom such order 
is made (s. 113), or “the person against 
whom proceedings are being taken,” each 
of these clauses is a periphrasis deliberately 
adopted to avoid the short and simple 
word “accused” a word which must have 
spontaneously offered itself to the draftsman 
who was drawing up this section. Torefer 
to the debate inthe Legislative Assembly 
for the purpose of interpreting the enact- 
ment is inadvisable; nevertheless it may 
legitimately be observed that throughout 
the“ debate in the Assembly the Law 

Member stated that in security cases the 
. “Syord “accused” is really a misnomer. 
. Thé* changes which were made in. Ch. 
XXXVI and, elsewhere show that the drafts- 
-manhad beén instructed to act upon this view. 
Even more significant is the amendment 
-  yg1tadsGas..909; AI R 1924 Oal. 392;:25 Or L 
J 1085; 50 07985.. 

1438—45 & 46 


IBRAHIM, V: EMPEROR: 


_given in 


‘that periphrasis is plain. 
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340, That 
“Every: person accusec| before any criminal court 
may of right be defended by a Pleader.” 
It has been amended to read : T 
“Any person accused of an offence before 4 


ciminal Court or against whom proceedings aré 
instituted under‘this Code in any such ~ Court). . 


This amendment makes it clear’ that `a 
person. against whom a court is exercising 


jurisdiction under the Code of Criminal 


Procedure, does not. tipso facto become an 
accused. A reconsideration of the definition 
gi in Queen-Empress v. Monu Pina (1), 
seems a necessary ‘consequence of fhis 
amendment. It may be a matter for regret 
that the English language should not 


-supply a single word, meaning æ persen 


not accused of an ‘offence against whom 
proceedings are instituted. Such a person 
is called by the Canon law “imputatus.’. 
The French Code calls him “le prervcnu.” 
An English legislator is forced to make 
use ofa periphrasis, but the meaning of 
in. For these ressons 
we are inclined to follow the High Court 
of Calcutta in doubting whether’ a person 
agains; whom proceedings are taken undėr 
Ch. VIII is an accused person for the purpose 
of's. 342. But for our present” purposes 
we need give no definite decision on this 


point. The section divides itself into “two 
parts. It is partly permissive and ‘partly 
mandatory. A stage there is at which the 


examination of the accused is obligatory. 


That stage occurs after the witnesses for 


the prosecution have been examined and 


“before the accused is called upon for his 


defence. Now at that stage in the proceed- 
ings now under consideration the examins- 
tion of the accused ` was duly taken and 1e- 
corded. The complaint of the applicants’ 
Pleader is that a second examination wes 
not held after the examination of the wit- 
nesses who were called under s. 540 for the 
Crown. i EL 
Now in Allahdito v. Emperor (3) it has 


“been distinctly held that s. 342; Criminal 
Procedure Code, does not specifically refer 


io cases such asthis. The same view has 
been taken by the High Court of Bombay in 
Emperor v. Mahadu Raghavji (4). It was 
there held that it’ is not obligatory on’a 
trying Magistrate to re-examine an accused: 
under ` s. 342, Criminal Procedure - Code, 
after recording the deposition of a witness 
called “under s. 540 of the’ Code.’ Very 

(3) 141 Ind, Cas. 852; A I R 1929 Sind. 5; 29 Or-LJ 


932; 23S Lk 1. nÀ 
4) 112 Ind. Cas 561; AIR 1928 Bom. 388; 29 Or L - 


J (osr; 30 Bom L R 1086, 


“Beh 


-similar is the decision of the Odléutta High 
Court in Obedar Rahaman v. Emperor (5). 
. The decision there was that when an accus- 
ed has been examined after the witnesses for 
the prcsecution have been examined in chief, 
- cross-examined and re-examined, there is a 
| Sufficient compliance with the provisions cf 
s. 342, Criminal Precedure Code, and no 
‘further examination of the accused is neces- 
_Sary. This being the Jaw there is not here 
any such defect as would in itself be irre- 
mediably fatal to the proceedings. 

There is however a rule of prudence 
“which requires that before an accused is ccn- 
demned he should have an opportunity of 
making any explanation he may have with 
regard io the circumstances appearing in 
evidence against him. In application of 
this general principle it has been held that 
when a witness’ called for the Crown has 
disclosed any fresh facts, or when the evi- 
dence that he has given affects the decision 
of the case, then it is desirable that the 
accused should be examined a second time. 
To decide whether this rule should be ap- 
plied, it is necessary to.consider whether the 
accused have been in any way prejudiced 
by the omission to examine them a second 
time. In the present case we find no such 
prejudice. In the first place the two Khan 
Sahibs, the court-witnesses, can scarcely be 
said to have disclosed any fresh facts. ` Their 
evidence is not of anything which they saw 
with their own eyes or heard with their own 
ears. ` They speak principally of general 
repute. Apart from this however the accus- 
ed have ample opportunity of putting be- 


fore the court whatever they might have to - 


say referring to circumstances appearing in 
evidence against them. They have them- 
Belves been examined end they were also 
represented in both courts by competent 
Pleaders. None of them availed himself of 
the opportunity to make an oral statement; 
each of them preferred to put in a written 
statement. The arguments on their behalf 
were ably put forward by professional Ad- 
vocates. For these reasons we are of opin- 
ion that the applicants have failed to make 
out any case why we should interfere 
in this case in revision and we, therefore, 

“dismiss this application. 
Mehta, A. J.C.—I would love to think 
the features of this case are not nor- 
mal.. -After the prosecution case was closed, 
and all the defence evidence was recorded, 
the learned Magistrate thought fit to exa- 

(5) 122 Ind. Cas. 291; A IR 1930 Cal. 219; (1930) 


Or Cas, 219; 31 Or L J 408; 56 O 1157; ind. Rul. 
4930) Gal. 227, i b z aS Ag 
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mine six persons as Court witnesses under 
s. 040, Criminal Prcecedure Code. The 
learned Public Prcsecutor contends before 
us that the prosecution evidence was believ- 
ed by the first court to be so strong and the 
defence evidence so unreliable that there 
was at that stage every justification to de- 
mand security; and that the, evidence of the 
additional witnesses examined by the court 
did not necessarily form a determining 
factor when the court arrived at its final 
decision to demand security. I am however 
not inclined to accept this exposition as 
correct. Personally I have no doubt that 
afler recording all the evidence that had 
been adduced by the Police and the defence 
the learned Magistrate did feel the neces- 
sity of Some more, in the interest of justice. 
and hence it was that he examined some ad- 
ditional witnesses who of course had to be 
treated as court witnesses. He was perfectly 
justified in doing so. At the same time 
it is the evidence of these subsequently 
examined witnesses, relied on with so... 
much emphasis. by both the courts below, 
that really turned the scales. That being 
50, it is not easy to urge that the record of 
the additiona] evidence, a dead set against 
the defence evidence, was not a circum- 
stance which called for an explanation of 
the applicants under s. 342, Criminal Pro: 
cedure Code, if that section did apply to 
the present proceedings. a 
Had I been of the opinion that the appli- .' 
canis who were called upon to “furnish 
security could be regarded as accused ‘per- 
sons in the sense in which the word “ac- 
cused” is used in s. 342, Criminal Procedure 
Code, 1 should have been inclined to think 
that the failure to record the statement of 
the applicants after the examination of the 
court witnesses was fatal; but for the 
reasons just given so ably by the learned 
Judicial Commissioner in which I entirely 
concur, I am of opinion thats. 342 is not 
applicable to Chap. VIII proceedings. 
From the studied avoidance of the use of 
the expression “the accused” in the provi- 
sions relating to security procéedings I have 
no doubt that it is merely confined ` to a. 
person against whom there is a regular 
complaint, 2. e. an accusation that he has 
committed an offence (vide definition’ of: 


. complaint, s. 4, Criminal Procedure Céde), 
.-and has no reference to a person respecting 
„whom information is recetyed:of the-kind 


rent ath, yr 
tee Sw = 


set forth ins. 110 of the Gader* . sifr vn., 
For the above reasons‘f“agree that the 


‘order passed against the applicants is.not- 


vitiated by any such illegality as is trged 


~ 


` 1933 


.in this application and must therefore be 
upheld. 


A. Application dismissed. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 1311 of 1929. 
October 19, 1932. 

JAI LAL, J. 
MANOHAR DAS - DEFENDANT— 
APPELLANT 
versus 


DARBARA. SINGH AND ANOTHER 
— DEFENDANTS — RESPONDENT 3 

Civil Procedure Code (Act V of 1908:, O. XI, r. 21, 
O. XVII, 7. 2—Absence of defendant on adjourned 
date—Iix parte order—Dismissal of application to 
set aside ex parte order without inquiry—Appeal— 
Applicability of O. XVII, r. 2—0. XI,r. 21, when 
applies— Effect of default to produce documents. 

In asuitfor rendition of accounts the defendant 
did not appear on the datefised’ and the case was 
adjourned for his appearance. He again made afdefault 
and the court decided to proceed against him under 
O. XVII,r. 3 U.P. C., but the plaintiff had not his 
evidence ready and as the books were in possession 
of the defendant he was summoned as a witness on 
behalf of the plaintiff. In the meantime the defend- 
ant made an application for the setting aside of the 
ex parte proceedings against him and alleged that 
lie was prevented by illness from appearing in court. 
He presented a medical certificate with his applica- 
tion. The Judge without making any enquiry dis- 
missed “the application and after examining the de- 
` fendant who was present with his books as a wit- 
‘ness on behalf of tbe plaintif passed a decree 
- against him : 

- Held, that O. X{,r. 21, didnot apply tothe facts 

-of the case, and. thatthe only effect ofthe defend- 
ant’s failure to produce the documents could be that 
he might lose the right to produce those documents 
at a later stage in support of his case, 

‘Held, also, that the circumstances which would 
enable a court tostrike off a plaint ora defence 
under O. XI, r. 2L had not come into existence in 
the case, and that the trial Court ought to have pro- 
ceeded under O. XVII, r. 2. 


Second Civil Appeal from a decree of 


the District Judge, Multan, dated the 28th . 


January, 1929, affirming that of the Junior 
Subordinate Judge, Multan, dated the 2156 
November, 1927. -— - © 
Mr.J. N. Aggarwal, for the Appellant. 
Mr. Ram Lal Anand, for the Respondents. 


Judgment.—In a suit for rendition of 
accounts the defendant did not appear on 
the date fixed and the case was adjourned 
. for, his. appearance. He -was directed to 
pay-Rs. 15’as costs of the adjournment, at-a 
subsequent .-héaring. He again made a 
default“and*:thé:court decided to proceed 
against himunder.O. XVI r. 3 but the 
_ plaintiff hadnot his evidence ready and as 
the books were in possession of the defendant 
he was summoned as a witness on behalf 
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of the plaintiff. In the mèantime the de- 
fendant made an application forthe setting 
aside of the ex parte proceedings against 
him and alleged that he was prevented 
-by illness from appearing in court. He 
presented a medical certificate with his 
application. The Judge without making 
any enquiry dismissed the application and 
after examining the defendant who was 
present with his books as a witness on be- 
half of the plaintiff awarded a decree for 
Rs. 1,800 against him. It was contended be- 
fore the District Judge on appeal by the 
defendant that proceedings under O. XVII 
r. 3 could not betaken against him and that 
-O. XVII, r. 2. applied to the facts of the case 
and therefore the trial Judge was bound to 
make an enquiry into the allegations made 
in the application by the defendant to set 
The Dis- 
trict Judge has held that O. XVII, r. 2 
applied tothe circumstances of case but he 
considers that the defendant was guilty of 
contumacious conduct and.was not, therefore, 
entitled to any indulgence. He also held 
that the defence could be and had been 
struck off under O. XI,r.21. He therefore 
dismissed the defendant’s appeal. 
Order XJ, r. 21, however, has no applica- 
tion to the facts of this case. The defendant 
had been directed as a party to the suit 
to produce his documents at a particular 
date and he failed to do so. The only effect 
of his default could be that he might lose 
the right to produce those documents ata 
later stage in support of his case. “The 
circumstances which enable a court to 
strike off a plaint ora defence under O. XI, 
r. 21 had not come into existence in this 
case. No interrogatories had been served 
upon the defendant and no order for dis- 
covery or inspection of documents such as 
is contemplated by O. XI had been passed. ` 
On the finding of the District Judge that 
the case was covered by O. XVI, r. 2 the 
trial Court was bound to adjudicate on the 
application to set aside thé order passed 
by the trial Court to proceed undér O. XVII, 
‘y. 2. The court, however, declined to do 
so. In view of the fact that there is a 
medical certificate on record in support of 
the defendant's allegation it would, in my 
opinion, delay the casé uniiecessarily if an 


-enquiry into the defendant's allegation is 
ordered. I. consider that the ends of justice 


would be met if the decree passed by the 
tria] Court is set aside and also the decree 
of the ‘District Judge on appeal and the 
case is remitted to the trial Court for deci- 
“sion, of the case an the mri” het 


356 
be conditional of -the appellant defendant 
paying Rs. 65 as costs incurred by the 
plaintiff in this court end also in the court 
of the District Judge, and also Rs. 15 ad- 
journment costs granted against the defend- 
ent by the trial Court. On payment of 
Rs. 65 within a month from today in the 
triel Court by the defendant that court will 
proceed with the case from the stage at 
whichit was left when the defendant made 
a default in producing the books before it, 
that is to say, the defendant will produce 
the books which he produced as a witness 
and others if he wishes on a date fixed by 
the court and then both the parties shall be 
given an opportunity to produce their res- 
pective evidence. The order of Rs. 65 as 
cosls is. irrespective of the result of this 
suit. 

A. Order accordingly. 


i 


LAHORE HIGH COURT. 
Criminal Revision No. 588 of 1932, 
July 15, 1932, 
l JAI LAL, d. 
lala VISHNU DATTA— Convict — 
PETITIONER 
VETSUS 
“EMPEROR $ Opposite Pasty. 

Oidinance (V of 19824, s. b— DPicketing— Mere fact 
that accused is Dictator of District Cong: ess Committee 
— Whether sufficient for conviction—Absence of pi oof 
of presence at time of picketing. A 

She mere fact thata person is the Dictator of tke 
` District, Congress Committee and that ordinarily 
‘picketing takes place under his directicns, is not 
bufficicnt to prove an offence under Ordinance V of 
1932, in the absence of proof of his presence at the 
time of picketing orthat it took place under his 
instructions. 

Petition for revision of an order of the 
Magistrate First Class, Karnal, dated the 1st 
March, 1982. 

‘Mr. Dev Raj Sawhney, for the Petitioner. 

-Mr-M. L. Batra, for the Government 
Advocate, for the Crown. 

‘Judgment. - There is no legal evidence 
against the petitioner on which he could 
be convicted of having abetted the offence 
of picieting. All that is proved and 
“admitted is that he was the Dictator of 
the District Congress-Committee. He was 
not present when the picketing took place 
and there 1s no evidence that it took 
place under his instructions. The Sub- 
Inspector stated that when he arrested the 
picketu.s they stated that they had 
‘acted underthe orders ofthe Dictator, the 
‘petitioner. This has rmghtly been held to be 
wadmissible against the petitioner. The 
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remaining evidenceisthat ordinarily pick et- 
ing tekes place under the directions of the 
Dictetor, This alone, in my cpinion, is: not 
legally sufficient to piove the guilt of the 
petiticner. I accept the petition set aside 
the conviction of .the petitioner, and di ect 
that he be released from Jail forthwith. 
The fine if paid shall be refunded to the 
petitioner, 


A. Petition accepted. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 150 of 1932, 
with 
Rule No. 391-M of 1932. 
June 6, 1932. 
GUHA AND M. C. Guossz, JJ. 
RAM DASS GOSWAMI— APPELLANT 
- versus 
SUDHA KRISHNA LAIK AND OTHERS— 


RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885',s, 58—Ex Tarte 
decree in rent suit—Application by tenants to set 
asidejes parte decree— Surery bond—Munsif erronecu:- 
ly accepting ‘surety bond instead of deposit—Accept- 
ance, if without jurisdiction—Surety, lability of. 

A lardicrd obtained an ea parte decree agairet 
his tenants ina rent suit and an application to ect 
aside the decree being made by the tenants,it wes 
admitted and registered on the appellant standirg 
surely on behalf of the tenants defendants. The 
application was ultimately dismissed for want of 
prosecution and this decree-holder landlord applied 
lor execution against the surety. Objection was 
raised by the surety under s. 47, (wil Procedure 
Code, outhe ground that the Munsif had no jurisdic- 
tion under the law, to accept a surety tond in lieu 
of deposit, as contemplated by s. 153 (a) Bengal 
Tenancy Act, and that the surety was not, therefore, 
liable as such. The objection was allowed by the 
Munsif : 

Held, that although’ the order of the Munsif ac- 
cepting a surety bond fromthe appellant was an 
erroneous order under the law, so iar as the provi- 
sions of 8.153, Bengal Tenancy Aet, went, it could 
not be said that the error in law ccmmitted by tke 
Munsif, in the matter of the acceptance of the surety 
bord, in compliance with the provisions of s. 153 (a) 
was withcut juriediction and it could rot, therefore, 
be held that the appellazt, as surety, was not a per- 
son against whom the execution could be levied by 
the decree-holder. : 

Appeal against an order of the Sub- 
Judge, Burdwan, dated the 22nd Febru ary, 
1932. 

Mr. Purna Chandra Chatterjee, for the 
Appellant. 

Mr. Gopendra Krishna Banerjee, for the 
Respondents. : at 

Guha, J.—The respondent in thiétappeal 
as a landlord succeeded in obtaining an 
ea parte deci:ee in the Rent Suit No. 956. of 
1929 in the Court of the Munsif at Asansole, 
against his tenants, the défendants in the 


suit, for a sum of Rs, 422-1-9, with. costs 


- 
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and interest. After the ex parte decree 
was passed the tenants, the defendants in 
the suit for rent, filed an application under 
s. 153 (a), Bengal Tenancy Act, for an order 
to set aside the ex parte decree passed 
against 
by the tenants, was, in due course, admitted 
and registered, on the appellant before us 
standing surety on behalf of the tenants 
defendants, against whom the decree for 
rent was passed. The application was 
ultimately dismissed for want of prosecu- 
tion. The decree-holder landlord, the 
respondent in this appeal, thereupon 
filed an application for execution of his 
decree, by means of attachment of mov- 
ables, and in the alternative by arrest. 
So far as this application for execution 
was concerned, it was made against the 
surety, that is, the appellant before us. 
An objection was preferred on behalf of 
the surety, under s. 47, Civil Procedure 
Code. It was stated that the Munsif had 
no jurisdiction under the law, to accept a 
surety bond in lieu of deposit, as con- 
templated by s.- 153 (a), Bengal Tenancy 
Act, and the surety objector was not, 
therefore, liable as such. The objection 
so raised under s. 47 of the Code was 
allowed by the Munsif. On appeal by the 
decree-holder, the respondent in this court, 
the decision of the Munsif was reversed, 
and the execution has-been allowed to be 
proceeded with so far as the surety, ap- 
pellant in this ccurt, was concerned. The 
grounds that were raised by the surety, 
before the Munsif, have been pressed before 
us in support of the appeal. It -appears 
to us that although the order of thejMunsif 
accepting a surety bond from the appellant 
was an erroneous order under the law, so 
far as the provisions of s. 153, Bengal 
Tenancy Act, went, it conld not be said 
that the error in law committed by the 
Munsif, in the matter of the acceptance of 
the surety bond, in compliance with the 
provisions of s. 153 (a) was without juris- 
diction and it could not, therefore, be held 
that the appellant, as surety, was not a 
person against whom the execution could 
be levied by the decree-holder. In this 
view of the case the appeal must be dis- 
missed, and we direct accordingly. We 
make no order as to costs in this appeal. 
The rule which was granted by this court 
in connection with this appeal stands dis- 
charged. Let the record be sent down as 
early as ‘possible. 
M. C. Ghose, J,—I agree. 
N, Ve Appeal dismissed., 
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them. The application so made’ 
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e LAHO 2 HIGH COURT.’ 
- Civil Revisi”. Petition No. 208 of 1932. 
; / aly 14, 1982. 
Jat LAL, J. 
NUR F N—Dsr2nDant—PETITIONER 
VETSUS 


KHAIR JIN-—PLAINI IFF— RESPONDENT. 
Civil Prol- ure Code (Azt V of 1908), 5. 20, Expl. 1— 
Defendant residing permanently at one place and 


temporarily at another—Proper place to sue. 


The petitioner had his original family at Qila. 


Sobha Singh, Tehsil Narowal, District Sialkot, but 
he was actually residing at Ohapra, in Bihar and 
Orissa, where he carried @ business. The plaintiff 
sold some goods to him at Ohapra and got him to 


execute documents in hss favour. On the basis of. 


these documents he instituted a suit in the Court of 
Subordinate Judge at Natowal. It appeared that the 
petitioner had not abandoned his permanent dwelling 
at Qila Sobha Singh : 

Held, thathemust be deemed, therefore, to have 
his temporary residence at Chapra and as the cause of 
action, which is the subject-matter of this suit, arose 
at Chapra he must be deemed to be residing both at 
Qila Sobha Singh and at Chapra and consequently a 
guit could be instituted against him on this cause of 
action at both places. 
Nath Sarkar (4), followed. Ugar Chand Mulchand v. 


Suraj Mal Leherchand (3), not .followed: [p 358, col, 


” Civil Revision Petition from an order.of the 
Senior Subordinate Judge, Sialkot, dated the 
28th January 1932, reversing that of the Sub- 


ordinate Judge, Foarth Class, Narowal, 
dated the 27th August 1931. 
Mr. Charanjiv Lai, and Sheikh Muham- 


mad Amin, for the Petitioner. 

Mr. Badri Nath, for the Respondent. 

Judgment.—The only question raised 
in this petition fo? revision relates to the 
jurisdiction of the trial Court to enter- 
tain the suit. 

The facts arethese:—The petitioner has 
his original family at Qila Sobha Singh, 
Tahsil Narowal, District Sialkot, but he is 
actually residing ai Chapra, in Bihar and 
Orissa, where he carries on business. The 
plaintiff, it seems, sold some goods to him 
at Chapra and got him to execute docu- 
ments in his favour. On the basis of 
these documents hə instituted a suit inthe 
Court of Subordinate Judge at Narowal. 
In the plaint the plaintiff stated —and 
this has been found to be wrong—that 
the documents were executed at Qila Sobha 
Singh. The trial Court, holding that it had 
no jurisdiction to entertain the suit, return- 
ed the plaint for presentation to the court 
having jurisdiction. The Senior Subordi- 


nate Judge on appeal has held that the 
trial Court had jurisdiction to entertain 
the suit because she defendant had his 


permanent dwellirg in Qila Sobha Singh 
and his temporary residence at Chapra 


Scanath Bhadra v. Jatindra ,` 


4 
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where the contract in suit was made fand 
where, therefore, the cause of action in 
favour of the plaintiff arose. In coming 
to this conclusion the Senior Subordinate 
Judge relied upon the Explanation J to 
s. 20 of the Civil Procedure Codewhich is 
where a person has a permanent dwelling 
at one place and also a temporary residence 
at another place, he shall be deemed to 
reside at both places in respect of any 
cause of action arising atthe place where 
he has such temporary residence. This 
explanation must be read with s. 20 (a) 
which provides that a suit can be institut- 
ed in a court within the local limits of 
whose jurisdiction the defendant, at the 
time of the commencement of the suit, 
actually and voluntarily resides. The Senior 
Subordinate Judge consequently remanded 
the case to the trial Court for decision on 
the merits. 

Against this order of the Senior Subordi- 
nate Judge this petition for revision has 
been presented and it is contended that 
Explanation I to s.20 is of no assistance to 
the respondents because the defendant- 
petitioner cannot be deemed to have a 
permanent dwelling in Qila Sobha Singh. 
Some objection also was raised that the 
plaintiff has not mentioned these facts in 
the plaint, but there is no force in this 
objection because they were expressly 
raised beforethe Senior Subordinate Judge 
and it appears that before the trial Court 
also this matter was agitated, The Coun- 
sel for the petitioners relies upon Allah 
Ditta v. Shankar Das(1) and Guran Ditta 
Mal v. Ram Das (2). The case first men- 
tioned, however, is not of much assistance 
in the present case. In Guran Ditta Mal v. 
Ram Das (2) it was found that though the 
defendant had originally a permanent 
dwelling in: Nurpur in the District of 
Jhelum he had been carrying on business 
in Peshawar fora long time where he had 
settled down and had no intention of 
returning to Nurpur. This by no means is 
the case in the present case. In the first 
instance,: a power of attorney executed by 
petitioner has been produced in which he 
describes himself as a resident of Qila 
Sobha Singh and has authorised his attorn- 
ey to generally represent him in suits to 
be brought by him or that may be brought 
against him or in suits which are already 
pending against him. He was further 
examined on interrogatories and was defin- 


(9) 38 Ind. Oas. 953; 42 P R 1916; 98 P WR 
1916, 
(2) 38 Ind, Oas. 62; 112 P R 1916. 
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itely asked whether he had no intention of. 
returning to Qila Sobha Singh and he 

stated that he had the intention of re- 

turning to Qila Sobha Singh. It seems, . 
therefore, that ihe petitioner has not aband- 

doned his permanent dwelling at Qila Sobha . 
Singh. Ugar Chand Mulchand v. Surajmal ` 
Leherchand (3)seems to favour the conten- 

tion of the petitioner but Sita Nath Bha- 

dra ¥. Jatindra Nath Sarkar (4) supports , 
the conclusion of the learned- Senior Sub- 

ordinate Judge. 

In my opinion the Calcutta view is the 
correct one, and it is obvious from the 
wording of Explanation I to .s. 20, which 
contemplates the case of a defendant who 
has apermanent ‘dwelling at one place 
and a temporary residence in another place 
that the petitioner in this case has been 
residing in Chapra for the sake of busi- 
ness and he intends to return io his ances- 
tral or permanent dwelling ultimately 
is beyond doubt. He must be deemed, 
therefore to have his temporary residence - 
at Chapra and as the cause of action, 
which is the subject-matter of this suit, 
arose at Chapra he mustbe deemed to 
be residing both at Qila Sobha Singh and 
at Chapra and consequently a suit 
could beinstituted against him on this 
cause of action in both places. 

I dismiss this petition with costs. 

N. Petition dismissed. 

(3) 2 Bom. L R C05. 

(41125 Ind. Cas 320: 57 O 65; A I R 1930 Cal 347: 
Ind. Rul. (1930) Cal, 544. 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1501 of 1931, 
May 6, 1932. 

ABDUL QADIR, J. 

GOBIND PARSHAD—Cowptatnant— 
PETITIONER 
VETSUS 
EMPEROR- Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 517, 
and 318—Sale vroceeds of stolen property—Confisca- 

tion—Legaliiy of. 

The sale proceeds of stolen property are property 
to which’ s. 518, Criminal Procedure Code, relates and, 
therefore, may be made over to the persons claiming 
it, and so longas thereisany one entitled to the 
possession thereof such proceeds should not be con- - 
fiscated. In re, Khaja Saheb (1), relied on. 


Oase reported by the Sessions Judge, Delhi, 
with his No. 1293 of 16th December, 
1931. 

Criminal Revision: petition against 
order of the Magistrate, First 


an 
Class. 


2 


- 1933 


Delhi the 27th July 
1931. 


Mr. Kanshi Nath Aggarwal, for the Peti- 
tioner. - | 
Order.—One Gobind Pershad, a clerk in 
the Office of the Accountant General, Posts 
and Telegraphs, Delhi, was informed onthe 
llth of February 1931, about noon time, 
that his house was on fire. 
found that there had been a fire in his house 
but it had been put out by the neighbours, 
who had taken out someof his belongings 
from the house. On entering ‘the house he 
found some boxes, which contained clothes 
and ornaments of gold and silver, opened 
and thesaid articles missing from them. He 
made a report to the Police. Suspicion fell 
on Musammat Vidya Vati; who was a relative 
of-his and used to live with him before, but 
was living separately atthe time. Musam- 
mat Nanhi and her husband Roshan were 
also suspected. Musammat Nanhi had 
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worked as a cook with Gobind Parshad for 


some time and therefore knew all about his 
house. The Police traced the greater part of 
the stolen property, on clues given by 
Musammat Nanhi and Roshan. Musammat 
Vidya Vati absconded and is still absconding. 
The property had been taken to distant 
places, inculding a village in Moradabad 
District. Part of it had been sold to a shop- 
keeper named Har Phuland ‘some articles 
_ were deposited with certain relatives by 
Musammat Nanhi. The learned Magistrate 
found the identity of the property recovered 
with that stolen from the house of the complai- 
nant established and convicted both Roshan 
andMusammat Nanhi and passed sentencesfof 
imprisonment and fine against them.The arti- 
clesof clothing and Jewellery that had been 
found in their original condition were ordered 
to be returned to the owner. Among other 
things a sum of Rs.100 had been produced 
by Har Phul (P. W. No. 2), to whom some 
gold and silver ornaments had been sold by 
the convicts. About this money the learned 
Magistrate expressed the opinion that the 
said Rs. 100 “were apparently the sale 
proceeds of -the stolen property,’ but in 
disposing of thissum he observed:—“They: 
cannot be given to Gobind Pershad as he 
has been given the ornaments. The accus- 
ed are not entitled to them. Babu Lal and: 
Muni Lal, prosecution witnesses, also should 
not be given anything because they should 
feel-the necessity of being careful in 
purchase of ornaments. Under the circum- 
stances I believe that they should be con- 
fiscated.” l ; 
.Gobind. Pershad applied-for a revision of. 
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this order of the learned Magistrate about. 

the disposal of the sum of Rs, 100- and the 
learned Sessions Judge of Delhi has-reportud 
the case tothis court, with the recommend- 
ation that: “the Magistarte’s order be re- 
versed and the money be ordered to be. 
made over to the complainant, as the ex- 
planation to s. 517, Criminal Procedure 
Code, would make it clear that this money 
which the Magistrate “has” found to be 
the sale-proceeds of stolen property, is 
itself “property” to which s. 518 relates 
and may therefore be made over to the 
persons claiming it by the court.” 

The learned Sessions Judge adds that 
as “Gobind Pershad has been put to 
considerable loss by the theft, it is equitable 
that this sum of money should be made 
over to him and that the Government. 
should not benefit by this confiscation.” 
I entirely agree with this view and accept 
the recommendation of the Sessions 
Judge. 

‘Mr. Kanshi Nath Aggarwal, who appears 
on behalf of the petitioner, refers to a 
Division Bench ruling of the Bombay High 
Court, In re Khaja Saheb (1), which shows - 
that “in cases covered by s. 517, Criminal 
Procedure Code, regarding the disposal 
of stolen property by a court, the Govern- 
ment cannot lay any claim to such pro- 
perty so long as there is any one entitled 
to the possession thereof”. 

It is ordered, therefore, that the sum of 
Rs. 100 recovered from Har Phul (P. W. 
No. 2) may be made over to Gobind Pershad 
petitioner. 


N. Recommendation accepted, 
(1) 2 Bom. L R 768. 
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CALCUTTA HIGH COURT. 
Civil Reference No. 8 of 1932. 
November 24, 1932. 
COSTELLO AND JACK, JJ. 


In re Mr. H., PLEADER. 

Legal Practitioners Act (XVIII of 1879), s. 14— 
Pieaders acting in proceedings in Revenue Office— 
Applicability of s. 14—Casting imputations on 
integrity of Officer of Court—Irritation on disap-- 
pointment—Whether a justification for observations— 
Contempt of court. 

„Section 14, Legal Practitioners Act, is material even 
when any Pleader is acting in his professional capa- : 
city on behalf of his client in.a proceeding inga. 
revenue office and if he is guilty of any grossly un- 
professional or improper conduct while so acting, he 
brings himself within the disciplinary jurisdiction 
of the High Court. [p. 361, col. 2.] | : a 

No amount of irritation or disappointment would 
be any justification for any legal practitioner casting 
imputations upon the honesty and: integrity of one 
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of the officers of tha corit before which- he was 
appearing. Jf such anobservation is made aclually 
when the proceedings before an officer are taking 
place, the Pleader may be dealt with on the footing 
anne it is a gross. contempt of court. [p. 362, col. 


` Civil Reference made by the District 
Judge, Jalpaiguri, dated the 22nd July, 1932. 

’ Messrs. Amulya Chandra Chatterjee, 
Prokas Chandra Pakrashi and Biswanath 
Naskar, for the Pleader, 

Costello, J.—This matter comes before 
us ona reference by the District Judge 
of Jalpaiguri; under s, 14, of the Legal 
Practitioners Act of 1879. It appears that 
H whois a Pleader practising at Alipurduar, 
while acting on behalf of a man named 
Bhojai Christian of that place in connection 
with an application for remission of what 
is described as a jotedari donation, made 
a statement in the presence ofthe Tahsil 
Officer of Alipurduar who was dealing 
with the matter, as it appearsin a judicial 
ora quasi8judicial capacity, as a revenue 
officer, which statement was to the effect 
that if Rs.5 had been paid tothe Peshkar 
of the tahsil office, the remission would 
have been granted. The Peshkar concerned 
not unnaturally took exceptionto that remark 
and construed ‘it, as indeed it might well 
have been, an imputation against his 
honesty and integrity in the execution of 
his office. The Peshkar instituted a case 
in the criminal court against H under the 
the provisions of s. 500, Penal Code, which 
is the section dealing with defamation as 
a criminal offence. It appears that the 
complainant,‘the Peshkar and the accused in 
that, criminal proceeding, that is to say, 
the. Pleader with whom we are now con- 
cerned, arrived at some kind of compromise 
on the basis of which the criminal proceed- 
ing terminated. 


As a part of that compromise H expres- 
sed his regret for what he had said and 
he further undertook to pay the expenses 
of Babu Asoke Ray who was the Tahsil 
Officer before whom the offensive observation 
had been made. He had been summoned 
as a witness for the prosecution in the 
criminal proceeding. The criminal proceed- 
ing terminated in the manner es I have 
described on 30th November, 1931. On 
15th January, 1932, Babu Asoke Ray sub- 
mitted a travelling allowance bill in which 
he claimed a sum of Rs. 40-1-0; but upon 
H being asked to pay this amount he 
endorsed upon the bill a note in these 
terms; ' 

“I think Sarat Babu, the Peshkar, ought to pay 
Asoke Babu's expenses, if any, as it was to his 
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interest that the case was compromised; otherwise 
the result of the case would have been most serious 
against him. It was he who compromised the 
case.” 

It appears that the real terms of the 
compromise with regard to the question of 
this travelling allowance, were that H would 
pay to Babu Asoke Ray his expenses if 
the latter insisted upon payment, whether 
he was disposed either to forego it in entirety 
or in part. Subsequently through the 
intervention of the Sub-Divisional Officer of 
Alipurduar H agreed topay to Babu Asoke 
Ray a sum of Rs. 27-3-0 in: six monthly 
instalments, and thereupon the Sub-Divi- 
sional Officer made an order in these 
terms : l 

“As H agrees to pay the reduced amount of 
Rs. 27-3-0 in six instalments ccmmencing from this 
month at Rs. 5a month for five months and balance 
in the sixth month, and ashe writes that his remaiks 
of 18th January, 1932, do not arise, Sarat Babu need 
not take any steps now as the money will not be 
recovered from him. H will deposit the money 
with me every month, with necessary money orcer 


fee.” 
“That order was dated 6th February, 
1932. We are of opinion that it must be 


taken that that order was made by the 
Sub-Divisional Officer acting in a judicial 
capacity, Inasmuch as he was the Magis- 
trate who was dealing with the criminal 
case to which I have referred and who 
would have tried H upon the charge under 
s. 500, Indian Penal Cnde, had that case 
been proceeded with. The position, there- 
fore, was that on 6th February, 1932, there 
was a definite order by a court upon H to 
pay the sum of Rs. 27-3-0. 

The next thing that happened, however, 
was that the person who was entitled to 
the travelling allowance, Babu Asoke Ray, 
did not agree to accept the sum of Rs, 27-3-0 
in discharge of the bill which he had put 
forward which bill, as I have already said, 
was for the sum of Rs. 40-1-0 and it is 
clear that he who was himself a Sub- 
Divisional Officer,- caused a letter to be 
sent to the Deputy Commissioner of 
Jalpaiguri in which he claimed the full 
amount. The Deputy Commissioner there- 
upon noted on the letter which he had 
received from Babu Asoke Ray a memoran- 
dum in these terms: 

- “S, D. O. Babu A O Ray has submitted this letter 
for my perusal. I agree that he should receive tLe 
travelling allowance to which he is entitled as a 
Government servant and that it should be paid 


in full by 15th March, 1932, without fail. Jt is 
cbytous that H requires firm handling.” 


Upon receipt of that memorandum the 
Sub-Divisional Officer concerned made a 
note to this effect: “Inform H and ask 
him to pay Rs, 40-1-0 by loth March, 1932 
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without faii” The information was conveyed 
to H in what is described, a notice on him 
to pay the amount, dated 24th February, 
1932. Itis in these terms: - ~ 

“To Babu H , Pleader, 

As directed by the Deputy Oommissioner you 
are informed that you will have to pay Rs 40-1-0 
as travelling allowance of Babu Asoke Chandra 
Ray in the case tuder s. 500, Indian Penal Code, 
against you by 15th March, 1932 without fail io 
full. I request you, therefore, to deposit the money 
with me, with eight annas as money order commis- 
sion by that date positively.” 

Now, in passing, I would point out 
quite emphatically, that the question of 
the payment of this travelling allowance 
was entirely a matter to be dealt with by 
the Sub-Divisional Officer who had function- 
ed as the Magistrate dealing withthe case 
under s. 500, Indian Penal Code.. It was 
essentially a matter to be dealt with by a 
Judicial Officer, as something incidental to 
judicial proceedings and it was in nosense 
a matter with which any Executive Officer 
should have concerned himself as such. 
Therefore, if the memorandum endorsed 
on a letter for Babu Asnke Ray, dated 
19ih February, 1932, by the Deputy Com- 
missioner was intended io be anything in 
the nalure of an: order or even a direction 
of the Sub-Divisional Officer, on the ques- 
tion of the amount which should be paid 
by H to Babu Asoke Ray or as to the 
conditions on which it should be paid, 
then in our view that wes something which 
ought not to have been done. 

We are of opinion that the Sub-Divisional 
Officer ought not, in any event, to have 
treated the memorandum made by the 
Deputy Commissioner, as if it was some- 
thing in the nature of an order which he, 
as a Judicial Officer, could properly take 
‘ notice of. The Sub-Divisional Officer ought 
to have dealt with the matter solely upon 
the footing that he was a Magistrate in 
charge of the criminul case. Therefore 
we areof opinion that the real and effec- 
tive order with regard to the payment of 
the travelling allowance ta Babu Asoke 
Ray was the order made by the Sub- 
Divisional Officer himself, in the first in- 
stance, and dated 6th February 1932. That 
in outline, is the substance of the case 
out of which the present proceedings before 
us arise. The;conduct of H in connection 
with this matter both as regards the obser- 
vations which he made before the Tahsil 
Officer and in connection with the payment 
or rather.with the non-payment of the 
travelling allowance to Babu Asoke Roy, 
was called in question and was inquired 
by the District Judge of Jalpaiguri and 
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four charges were laid against H. The 
first was concerned with the allegation or 
imputation which H made against the 
Peshkar. The second had reference to the 
endorsement which he put on the travelling 
allowance Bill of Babu Asoke Ray to the 
effect that Sarat Babu ought to pay the 
expenses as it was to his interest that the 
the criminal case was compromised. | 

I have already quoted the remark in 
question. The third charge related to H's 
non-payment of the promised and indeed 
the ordered instalments of the amount due 
from him to Babu Asoke Ray under the 
terms of the compromise in connection with 
the travelling expenses. And the fourth 
charge was a general allegation that H 
had procured the case, brought against him 
under s. 500, Indian Penal Code, to be com- 
promised by means of false inducement and 
false promises. (After considering all the 
charges seriatim, the judgment pro- 
ceeded: —) Looking at the matter asa whole, 
it seems to us. that the question really 
resolves itself into this: as to what view 
we ought totake concerning this Pleader’s 
conduct in making the observations as 
he did and the implied insinuation against 
the character of the Tahsil Officer's 
Peshkar. 

We are of opinion that it cannot be 
argued that this Pleader was doing other- 
wise than in acting in his professional 
capacity, when he appeared on behalf of 
Bhojai Christian before the Tahsil Officer 
in Alipurduar. Therefore we have to ask. 
ourselves whether we ought to come to the 
opinion that he has brought nimself 
within the terms of s. 14, Legal Practi- 
tioners Act, read with s. 13, cis. (b) and 
(f)of that Act; in other words, whether 
he was guilty of grossly improper conduct .- 
in the discharge of his professional duties, 
Section 14 is material even when any 
Pleader is acting in his professional capa- 
city on behalf of his client in a proceeding 
in a revenue office. Therefore there can be 
no question whatever that this Pleader at 
the time when he made the remarks about 
the Peshkar, was acting professionally and ~ 
therefore if he was guilty of any grossly 
unprofessional or improper conduct, ‘he 
would bring himself within the disciplinary 
jurisdiction of this Court. 

We are inclined to take a lenient view 
in this cass however having regard to 
the fact that the aggrieved Peshkar 
thought fit to seek his own remedy for the 
insult which had been put upon him and 
for the injury which he suffered, by taking 
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_ proceedings in a Criminal Court for defam- 
ation.: The Peshkar chose to compromise 
those proceedings accepting the apology 
which was offered to him by the Pleader 
concerned. At the same time however we 
should not be doing our duty if we do 
not condemn in the strongest possible 
manner the actionof the Pleader in making 
an observation of the kind complained of, 
No doubt it was made in the heat of the 
moment and possibly when the Pleader was 
irritated at having failed to secure what 
he was seeking on behalf of his client, 
Atthe same time no amount of irritation 
or disappointment would be any justifi- 
cation for any legal practitioner casting 
imputations upon the honesty and integrity 
of one of the officers of the court before 
which he was appearing. Had the obser- 
vation been made actually when the 
proceedings before the Tahsil Officer were 
taking place, he might have dealt with 
the matter on the footing that it was a 
gross contempt of court. In. this cdse so 
far as the actual hearing before the 
Tahsil Officer was concerned that had 
been concluded, Mr. Chatterjee on behalf 
of the Pleader H has very ably and forcibly 
said all that could be said in extenuation 
of. the offence which the Pleader committed 
and has in effect apologized once more on 
behalf . of his client. In all the circum- 
stancesof this case we are disposed to accept 
that apology, believing that this Pleader 
will take noticeof what I have said with 
regard to the impropriety of his conduct and 
- that he will take good care to avoid any 
“yectirrence of an offence of a like nature. 
As regards the other charges all of which 
in one way or other were concerned with 
the payment of the travelling allowance, 
we are of opinion for the reason which 1 
have given astothe validity of theorder of 
24th February 1932, that H must obey the 
order of the Sub-Divisional Officer made on 
6th February 1932, and pay to Babu Asoke 
Ray the sum of Rs. 27-3-0, which was 
directed to be paid by him. No other order 
is necessary andthe Reference is disposed 
of accordingly. 
Jack, J.— I agree. 
N. Reference disposed of accordingly. 
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LAHORE HIGH COURT, 
Criminal Appeal No, 510 of 1932, 
June 28, 1932, a. 
BHIDE AND CURRIH, JJ. < 
FAZAL HUSSAIN—Convict— 
APPELLANT 
Versus : 
EMPEROR —Opposirs Party. 

Confession —Construction—Must be taken asa whole. 
— Penal Code (Act XLV of 1860), s. 100—Reasonable 
apprehension of death—Right of private defence, 

The confession of an accused, where it isto be 
the sole basis of the conviction must be taken in 
its entirety. 

Where a person is waylaid and attacked by others 
armed with deadly weapons and he snatches a weap- 
on from one of them and hits one of the assailants 
in order to save his life he cannot be held guilty of 
any offence. Such a case would be covered by s. 100, 
Penal Code [p 364, col. 2 ] 

Where a person is attacked and his life is in 
danger every moment he cannot be expected to 
modulate his defence ab every step -or be able to 
guage the precise forces or number of blows which 
would have been just sufficient to save his life, 
[ibid] 

Criminai Appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 4th 
March, 1982, 

Mr. Nazir Ahmad, for the Appellant. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Crown. < 

Bhide, J.—The appellant Fazal Hussain . 
has been convicted in this case under s. 302, 
Indian Penal Code, of the murder of one 
Din, and sentenced to transportation for. 
life. 

The prosecution case was that the appel- 
lant had an intrigue with Musammat Lalan, 
a widowed sister-in-law of the deceased - 
Din. The deceased remonstrated with the 
appellant upon which the appellant was 
offended and threatened to kill him. On 
the date of the occurrence Din had gone 
with his brother Mohammad Gul andhis 


` son-in-law Mohammad Afsar to the thrash- 


ing floor of Chandi to help him in gathering 
his moong crop. At about rotiwela Din 
was going towards his house to have a drink 
when he was suddenly assaulted by the 
appellant andithree other persons who were 
armed with hatchets. 


“The incident is said to have been seen 
by Badar Dih chaukidar who was on his 
way to his fields and also by Mohammad 
Gul and Mohammad Afsar who came to the 
spot while the deceased was being beaten. 
Mohammad Guland Mohammad Afsar are 
said to have left the thrashing floor of 
Chandi soon after the deceased and were 
going to the house of Chandi to have a 
drink. Mohammad Gul remonstrated with 
the appellant upon which he was also - 
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given a hatchet blow. Chandi went to the 
spot on hearing the .row and he was also 
attacked and injured witha stone by one of 
the culprits. The matter was reported to 
the Police by Badar Din chaukidar. On the 
way tothe Police Station he also informed 
Sher Jang inam khor as directed by the 
lambardar, of the village. Sher Jang went 
to the spot and upon his enquiry the appel- 
lant Fazal Hussain issaid to have confessed 
his guilt and produced the hatchet with 
which the offence was committed. Din died 


as a result of the-injuries shortly after the 


arrival of Sher Jang. 

. The appellant pleaded not guilty. In the 
court of the Committing Magistrate he made 
‘a statement to the effect that on his way 
from his dhok to the village he was attacked 
‘by the deceased Din and his brother Moham- 
mad Gul, that a stone was thrown at him 
by Din and while he was grappling with 
Din Mohammad Gul aimed a blow at him 
with a hatchet which struck Din by mistake. 
In the Sessions Court he made a different 
statement. Hestated there that he was 
~ attacked by Din and Mohammad Gul and 
in trying to save himself he inflicted a 
blow with a hatchet on the head of the 
deceased. | ; 

The learned Sessions Judge did not con- 
sider the evidence of the eye-witnesses to 
be satisfactory as it was not consistent with 
the probabilities of the case. He did not 
think it likely thatthe appellant and his 
companions would have been lying in wait, 
armed with hatchets, to murder Din as 
alleged by the prosecution as they could 
not have anticipated that Din would be 
passing that way atthe time, and the place 
being populated it was not likely that it 
could have been chosen for the commission 
of such an offence. The learned Sessions 
Judge'was of opinion that the fight took 
place between Fazal Hussain appellant 
and Din and it was doubtful whether any 
ofthe other accused took part in the affair. 
As regards the appellants plea of self- 
defence, he did not consider it as establish- 
ed and held in view of the nature of the 
injurieson-the head of the deceased that 
the offence-fellunder s. 302, Indian Fenal 
Code. He accordingly acquitted the ac- 
cused with the exception of the appellant 
and sentenced him to transportation for 
life. 

It has been urged on behalf of the appel- 
lantthat the learned Sessions Judge has 
practically disbelieved the evidence of all 
the eye-witnesses, that he did not also 
attach importance to the “extra-judicial” 
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confession alleged to have been made by. 
the appellant to Sher Jang and in the 
circumstances, the conviction of the appel- 
lant was not justifiable. It was contended 
that the so-called confession of the appellant. 
incourt, ifit was to be accepted, should 
have been accepted in its entirety and that 
according to that confession the appellant 
was clearly within his right of private 
defence. Lastly, it was urged that even 
ifthe appellant is held to have exceeded. 
his right of private defence, he could at the. 
most be convicted under s. 304, Indian’ 
Penal Code and that the sentence should be 
much less severe. < 


Asregards the first point the learned: 
Sessions Judge has definitely held that the 
alleged eye-witnesses Mohammad Gul and- 
Mohammad Afsar reached the spot after 
the attack on the deceased had ended,’ 
The learned Sessions Judge has given: 
good reasons in support of this view and 
his finding in this respéct was not challeng- 
éd before us. The learned Counsel who: 
appeared for the Crown, however, contended 
that there isno good reason why the testi- 
mony of Badar Din chaukidar should not 
be accepted. The learned fessions Judge’s: 
finding in respect of this witness is not’ 
very clear. After considering the probabili 
ties of the case and the evidence of the eye- 
witnesses, he gives his conclusion as 
follows: “In any case the only safe 
conclusion to arrive at under -the circum- 
stances is thatthere was a fight between. 
the deceased and the accused Fazal Hus.” 
sain, during the course of which the latter- ` 
inflicted injuries on the deceased with the 
hatchet thathe had. As there is nothing’ 
very definite to connect the other three ac: 
cused with the crime, they must under the- 
circumstances of the case be given the bene- 
fit of doubt.” Now this conclusion is 
wholly inconsistent with the testimony of 


Badar Din, who definitely deposed that 


all the four accused persons were armed 
with hatchets and inflicted injuries on the 
deceased. Itdoes not appear that Badar 
Din had any motive for falsely implicating , 
any of the accused. There is, therefore, no 
good reason for accepting his testimony in 
respect of Fazal Hussain and rejecting it 
in respect of the other three accused. It 
seems tome that in the circumstances of 
the present case, the testimony of Badar 
ae oe either be accepted or rejected as a 
whole. 


The most important point for determina- 


-tion in the present case therefore is whether 
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the testimony of Badar Din can be safely 
: accépted as reliable. 
` 5 After carefully considering all the facts 
I do not think the testimony of Badar Din 
‘could. be safely accepted es reliable en- 
ough for convicting the appellant. If then 
the testimony of Badar Din and the other 
eye-witnesses is excluded, as I think, it must 
be, we areonly left withthe “extra judicial” 
confession alleged to have been made by 

the appellant to Sher Jang and his state- 
ment in the Sessions Court. The former 
cannot be attached much importance. All 
that is deposed is that the appellant said 
that he had committed a mistake, but he 
“also stated atthe same time that he had 
himself been attacked and injured. So the 
alleged confession cannot be said to be 
inconsistent with the plea of self-defence, 
which the appellanthas put forward in the 
- Sessions Court. All that is necessary, there- 
fore, is to consider whether any conviction 
can be based on the statement made by the 
appellant himself in the Sessions Court. 
The contentionof the learned Counsel for 
the appellant that this statement must be 
takeninits entirety, if it,is to be the sole 
basis of a conviction, is sound and its cor- 
rectness was not disputed by the learned 
Counsel for the Crown. According to the 
- appellant's: statement before the Sessions 
Court, he was attacked by the deceased 
and his brother Mohammad Gul, who were 
lying in wait. The deceased threw a stone 
on the appellant which hit him on the lett 
Shoulder. Then the appellant threw a 


. -stone at the deceased which hit on one side- 


6f-the head. Thenthe deceased and the 
appellant grappled with each other. In the 
meantime Mohammad Gul gave the appel- 
lant two blows with a hatchet on the left 
arm and on the head. The appellant 
snatched the hatchet from Din’s hand and 
hit him on the head. The appellant gave 
Din another blow with the hatchet and 
then Din fell down. 

The appellant has thus tried tomake out 
that he inflicted the injuries on the deceased 
in’the exercise uf his right of private defence. 
There is nothing inherently improbable in 
the story put forward by the appellant that 
he was attacked by the deceased and 
Mohammad Gul. As I have said already, 
owing to the appellant’s alleged intrigue 
with the deceased's sister-in-law, the deceas- 
ed and his brother Mohammad Gul had a 
stronger motive for attacking the appellant 
than for theappe:lant to attackthem. It is 
true that according to the appellant only three 
injuries were inflicted by him on the 
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deceased while the medical evidence shows 
that the deceased had received five injuries. 
But even assuming that the five injuries 
were inflicted by the appellant; the ques- 
tion still: remains ‘whether he can be 
convicted of any offence on the basis of 
his statement alone. I am of opinion that 
he cannot be convicted on that basis. 
According to the appellant’s statement he 
was waylaid and attacked by two persons, 
who were armed with hatchets and if he 
snatched the hatchet from one of them 
and hit one or both of them in order to 
save his life, he. cannot be. held guilty of 
any offence. The attack clearly gave him 
reasonable apprehension of death or grievous 
hurt and the case would be covered by 
s. 100 of the Indian Penal Code. Nor can 
it be said that the appellant exceeded his 
right by inflicting more harm than was 
necessary for being attacked with hatchets. 
His life was in danger every moment and: 
he could not be expected in such cir- 
cumstances to modulate his defence at- 
every step or be able to guage the precise 
force or number of blows which would 
TA been just sufficient to save his 
life. 

I accordingly holdthat the evidence on 
the record is not reliable enough to sustain 
the appellant’s conviction end giving him : 


the benefit of the doubt would acquit 
him. 

Currie, J.—I concur. . 

Ne Appeal accepted - 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 971 of 1928. 
November 14, 1932. 
Broapway, C. J., AND MONROE, J. 
Firm PALA MAL-NARAIN DAS— 
PLAINTIFF - APPELLANT 
Versus 
MUHAMMAD ALI AND OTHERS — 

DEFENDANTS — RESPONDENTS, 

Civil Procedure Codz (Act V of 1908, O. XXII, 
r. 4£—Suit relating to mortgage—Deaih ef some of 
co-mortgagors—Abatement, whether total—Tests 

B mortgaged his properties to. the plaintiff and 
after his death they were mutated in the names of 
his descendants C, B and E. C madean applitation 
before the Assistant Collector for redemption and ob- 
tained a decree for possession. on payment of Rs. 695. 
The plaintiffs then brought the present suit for a 
declaration that the land could only be redeemed on 
payment of Rs. 1895. D diedafter the institution of 
the suit and his representatives were not brought on 
the record within time : 

Held, that this was one ofthe special cases where 
the rule of total abatement must be applied and the 
appeal abated in toto: The testin euch cases is 
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whether the interests of the deceaeed fnd the otLer 
defendants are severable anda deciaraticn can be 
made defining the rights cf the plaintifis against the 
surviving cefendants without reference to tLe pegi- 
tion of the deceased's share. 
Per Monroe, J.—- The rule of total 

a highly technical rule. and should not 
unless it must be." 


Second Oivil Appeal from the decree of 
the Additional District Judge, Lahore, dated 
the 22nd December, 1927, affirming that of 
the Subordinate Judge, Second Class, 
Lahore, dated the 3lst January, 1997. 

Mr. Daulat Ram, for the Appellants. 

Mr. Asghar Beg, for tne Respondents. 


Monroe, J.—This is an appeal from the 
judgment of the Additional District Judge 
at Lahore affirming an order of the trial 


abatement is 
be applied 


Court by which the: suit was dismissed on | 


the ground that it had abated against all 
the defendanis. The land now in dispute 
was- formerly the property of one Baja; he 
mortgaged it tothe’ plaintiffs and on his 
death the land descended in three shares 
one of-which was mutated in favour of each 
branch of his descendants, the first branch 
bheing now represented by the defendants 
Amir and Ismail, sons of Jaimal, the second 
by Khair Din andthe third-by Ismail; son 
of Kamal and Musammat Bakhtewari; there 
has been no partition. The defendants 
made an application to the Assistant Col- 
lector at Kasur for redemption of the land 
and obtained an ex parte decree for posses- 
: ion on payment of Rs. 695. The plaintiffs 
then brought the present suit for a decla- 
ration that the-land could only be redeemed 
on payment of Rs. 1,895. 

Khair Din died onthe 17th April, 1926, 


after the institution of the suit and his re- 


presentatives were not brought on the re- 
cord within time; the lower courts have 
held that there was no proper application 
for an extension of the time and that in 
consequence on the death of Khair Din, the 
sult has abated in toto. Against this deci- 
sion the plaintiffs have now appealed on 
both grounds. 

__ [have no hesitation in agreeing with the 
lower courts when they hold that there has 
been -no application- on the part of the 


plaintiffs which can be treat:d as an ap-" 


plication for extension of time; the only ap- 
plication on the record is the belated appli- 


cation to bring the representatives of Khair- 


Dinon the record. On the second point, 
the plaintiffs contend that the suit has 
abated only against Khair Din and his re- 
presentatives. The present suit has been 


brought in accordance with the provisions - 


fs, 12 of the -Funjab Redemption Act: 
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No. II of 1913 and its object is to obtain a 
declaration of “the right of the mortgagee.” 
As a result- of the death of Khair Din, the 
Collector's order has become final at least 
in respect of the share which belonged to 
him. The only statutory provisions appli- 
cable are contained in the Civil Procedure 
Code which by O. XXII, r. 4, provides that 
where no application is made to substitute 
the legal representatives of the deceased 
defendant within the time limited by law 
the suit shall abate as against the deceased 


defendant and by O.1,r, 9 provides that ` 


no suit shall be defeated by reeson of the 
misjoinder or non-joinder of partiesand the 
court may in every suit deal withthe matter 
in controversy so faras regards the rights 
and inleresis ofthe parties actually before 
it (see judgment of Jai Lal, J., in Sant Singh 
v. Gulab Singh (1). No case has been cited 
to us which governs the present case, nor 
have I been able to find eny authority which 
I can apply to it and we must prceceed on 
generel principles. i rune 

The rule of total abatement; a: highly 
technical rule, should not be applied unless 
it must and it seems to me that the result of 
the present appeal depends on whether the 
interests of Khair D:n and the other defend- 
ants are severable and a declaration can be 
made defining the rights of the plaintiffs 
against the surviving defendants without 
reference to the position of Khair Din’s 
share. W hat declarationcan now be made 
inthis case? If it is held that the total 
amount due on the moitgage is ke. 1895, 
the amonnt still to be paid by the surviving 
defendants can only be ascertained by. a 
reference to the sum already paid not for 
the redemption of their shares only but for 
the whole of the mortgaged land. If they 
then pay the full difference in order to 
recover their shares, they are compelled. 
to pay more than their due proportion ; for 
the effect cf the Collector's decree is that 
Khair Din's share hes ceased to besubject: 
to the mortgage and no remedy for con- 


tribution against it would now be allowed,’ 


and in the result, the surviving defendants 
by reason of no fault of theirs © lose toe 


remedy ordinarily awarded to one of seve-. 
ral mortgagors who is compelled to - pay’ 


more than -his due proportion towards the’ 
mortgage debt. So farasI cam see. only- 
one other declaration is possible and 7 
have no doubt that it would have the 
merit of being just. Ifthe total debt is 


Rs. 1895, the share and liabilities being. 
Gd) 114 Ind.’ Cas. 417; 10 Lah; 7 at p. 22; A I R 1998. 


Lah, 572; 30 P-L R 453 (F B), 


pe 
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‘equal, it may be said that each of the 
sirviving defendants’ shares would bear its 
proportion of the total sum, the position 
remaining undisturbed in the case of Khair 
Din’s share ın such case, Khair Din’s re- 
presentatives would hold the advantage 
which they have acauired by the neglect 
of the plaintiffs and the surviving defend- 
ants would have to bear no greater burden 
than they would have had to bear, had 
Khair Din survived. But sucha decree 
requires an apportionment of the mort- 
gage debt andl think that itis a fatal 
objection that no such apportionment of a 
mortgage debt can be made without the 
coosent of all the parties interested, and 
further, the terms of such a decree could not 
be ascertained without a. reference to the 
liability borne by Khair Din’s share. I 
reluctantly come tothe conclusion that 
this is one ofthe special cases where the 
rule oftotalabatement must be applied and 
accordingly I would dismiss this appeal 
with costs. 

. Broadway, ©. J.—I concor. 
_ NA. Appeal dismissed. 





CALCUTTA HIGH COURT. 
Second Civil Appeal No. 219 of 1929. 
May 26, 1932. 

f RANKIN, C. J., AND MITTER, J. 
KANAI LAL MISRA— APPELLANT 
VETSUS 
RAM NIBASH BAJAJ AND OTHERS— 

RESPONDENTS. 

Parties—Death -of defendant— Substitution of third 

party—Procedure—Treatment . of petition as plaint, 
impropriety of —Amendment of plaint, necessity of— 
Person merely in possession of some movables, whether 
liable for debts. - 
_2 If itis desirable that somé person who is not an 
heir ex concessis of a deceased defendant should be 
substituted in his stéad, it is necessary not merely 
that the name of the person should be substituted or 
added in the cause title but that the plaint should 
also be properly amended making the allegations 
according to which the plaintiff claims to treat the 
added defendant as in some” way responsible for the 
debt of the deceased defendant. 

Where on the death of the defendant in a suit 
the plaintiff impleaded another person alleging that 
he was in possession ‘ofgsome of the movable prop- 
erties of adeceased and a decree was passed against 
the latter : 


Held, that as there was no allegation that the 


person impleaded had intermeddled with the estate 
there was no cause of action -dgainst him and the 
decree against him could not be supported. f 


` Second Civil Appeal from a decree of Ad- 
ditional Sub-Judge, 
gnd May, 1929. - Ba ain aa 
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_appeal succeeds. 


Burdwan, dated the 
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Messrs. Bijan Kumar Mukherjee, Sanat 
Kumar Chatterjee and Montial Bhattachar- 
jee, for the Appellant. F 
Messrs. Atul Chunder Gupta . and Nagen- 
dra Nath Bose, for the Respondents. a 
this 


Rankin, C. J.- In my judgment i 
The plaintiff brought his 


suit asking for relief in the alternative : 
first of all, for declaration of title and 
possession of 200 bighas of land in Mauza 


“Jaba in the Asansol District and alter- 


natively, for judgment for Rs. 7,400 or, in 
default compensation. His case was that 
Rani Shyama Sundari Debi had given him 
a lease for 999 years of this property in 
Mauza Jaba and had received from him 
selami of Rs. 6,000 and nazar of Rs. 1,000 
on or about 29th July, 1920, that he was 
resisted by certain persons, defendants 
Nos. 2 and 3 in the suit, and had not 
obtained possession ofthe land demised and 
that he was entitled to a decree either for 


‘possession or else for recovery from the 


lady or her estate the sum of Rs. 7,400 
which he had paid on that account. ‘The 
suit itself was brought on 12th July, 1922, 
and the lessor, Rani Shyama Sundari Debi, 
died on 18th February, 1927, pending the 
suit. Now,the heir of the Jady’s stridhan 
and also the person who was the rever- 
sioner after the lady's Hindu widows’ 
estate to her husband was defendant No. 2, 
Raja Promotha Nath Malia, he being the 
son of her husband’s brother and when .the 
lady died it was, of course, quite proper 
that her heir should represent her estate. 
On 19th July, 1927, however, the plaintiff 
made an application to the court: saying 
that the present appellant. Babu Kanai 


Lal Misra ; 
“has been possessing the Rani’s movable’ properties. 
Hence, for the purpose of meeting all sorts of objec- 
tions, it is necessary to include the said Kanai Lal 
Babu also inthe category of the defendants” 

and upon that an order was made on 19th 
July, 1927 : 

“Plaintiff applies for substituting Kanai Lal of the 
address and particulars as mentioned in the petition 
in place of the deceased defendant No. 1. Be it so 
and the petition be treated as part.of the plaint.” 


Upon that I desire to say that it seems to 
methat thisis a signal example of a very 
bad practice in the lower Court. If it is 
desirable that some person who is not an 
heir ex concessis of a deceased defendant. 
should be substituted in his stead, ıt seems 
to me to be very necessary not merely that 


. the name of the person should be substituted 


or added in the cause title but that the plaint 


‘should also be properly amended making 


the allegations. according to which the 
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plaintiff claims to treat the added defend- 
ant asin some way responsible for the debt 
of the deceased defendant ; and this method 
of treating the petition as part of the plaint 
is particularly objectionable because a 
petition is generally drawn very differently 
from a proper plaint. In the present case, 
this petition discloses no cause of action 
against the person proposed to be added 
except that it says that he 

“has been possessing her movable properties. Hence, 
for the purpose of meeting all sorts of objections, it 


is necessary to include the said Kenai Lal Babu also 
in the category of the defendants "' 


Now, in that unfortunate state of things, 

the appellant filed a written statement. He 
Stated that the plaintiff had no cause of 
action against him and that he was not 
concerned with the present suit. He further 
stated that : 
‘the late Rani made a gift of some of her moveable 
stridhan properties to this defendant; but, for that 
reason, this defendant cannot by any means be 
liabie for the money mentioned by the plaintiff.” 

The issues in the suit were settled long 
. before. No issue was framed at the hear- 
ing with reference to this appellant and 
no reference to the appellant appears 
to have been madein the judgment until at 
a very end wherethe learned Judge says 
this: 

“The decree money will berealized from the assets 
of the deceased defendant No. 7, Shyama Sundari in 
the hands of herrepresentatives defendants Nos. 1 ka 


to 1 gha, -od 
thereby holding on some facts or other 
which do not appear to have been consider- 
ed that for the purposes of the suit to 
establish a debt due by the deceased defend- 
ant this appellantis a legal representative. 
Of course, ifhe is alegal representative he 


would be liable only to the extent of the ` 
assets in his hands. In this case, the appel- . 


lant has been held Jiable with certain other 
people. On what ground he has been 
added Ido notknow. Even if heis alegal 
representative at all, he can only be so 
added because he has intermeddled with 
the estate of Shyama Sundari which she left 
at her death. No facts whatever are to be 
discovered from the judgment in support 
of any such case: there is neither plead- 
ing, issue or evidence. nor discussion of the 
matter. Now, beforeus it has been point- 
ed out that the plaintiff putin evidence two 
deeds of gift executed by Rani Shyama 
Sundari Debi in favour of theappellant: 
one on 16th January, 1919, and the other on 
28th April, 1920. These are deeds of gift 
relating toimmovable properties. They are, 
I imagine, noevidenceat all that the lady 


did notalso make a gift of movables. In, 
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addition tothem certain documents were 
put inevidence which merely show, ifthey 


are evidence at all against the appellant, 
that he at various times claimed that bya 


_deedof agreement, according to one docu- 


ment registered on 20th July, 1922, he 
became entitled to certain movables that 
at that time belonged to the Rani, The 


-lady did not die till 18th February, 1927. 


That, in no way, assists the plaintiff. The 
position is, asfar as I can see, that, even 
assuming that il wascompetent to a person 
who sought to establish a debt due from 
the estate of the lady to raise in the same 
suit the question as to whether or nota 


stranger in addition to her heirs had inter- 
-fered with her estate afterher death, there 


is noevidence to show that this appellant 


had at any time interfered with anything 


that at the date of her death was part of 
her estate. In my judgment the decree, 
in so far as it is passed against ihe pre- 
sent appellant, ig entirely without founda- 
tion and must be reversed. The appellant 


must getthecosts of thisappeal and of the 


suit. 
Mitter, J.—I agree. 


N. Appeal allowed. 


r Karya laa E a, akah 


CALCUTTA HIGH COURT. 
Second Civil Appeals Nos. 62 to 93 and 191 to 
198 of 1928. 

WITA Oross-OBJECTIONS IN Nos. 191, 192, 

l 19£ and 195 of 1928. 
August 5, 1931. 
GHOSE AND Martre, JJ. 
COLLECTOR or DACCA—APPELLANT 


Versus 

ASHRAF ALI AND OTHERS -- RESPONDENTS. 

. Land Acquisition Act (I of 1894), s. 1 —Compensea- 
tion —Test for determining amount of compensation— 
Valuation of land—Principles—Evidence Act (I of 
1872), 8. 74— Letter to Collector forwarding proceed- ~ 
ings of a public meeting — Whether public docu- 
ment. 

In a land acquisition cage the true test of deter- 
mining the amount of compensation which ought to be 
awarded to the proprietors isto ascertain the market 
value of the land. The land tobe acquired is to be 
valued in the first instance including all interests 
and the amount so ascertained has then to be appor- 
tioned amongst the parties interested according to 
their interests. Raja Pittapuram v. Revenue Divi- 
sional Officer, Coconada (1) and Collector of Jalpaiguri 
Hf The Fd Tom Tea Company (2) referred to. [p. 

38, col. 2 ' 

A letter to the Collector forwarding the proceedings 
of a public meeting is not a public document within 
the meaning of s. 714; Evidence Act. [p. 693, col. 2.] 


Second Appeals against original decrees 
of Aditional District Judge, Dacca, dated 
21st July, 1927, | 
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Messrs. Sarat Chandra Basak and Nasim 
Ali for the Appellant 


Mesrss. Nagendra Nath Dutt, Sris Chandra 
Dutt, Bhudhar Haldar, Bhupendra Kishore 
Basu, Brojo Lal Chakravarty, Radha Benode 
Pal, Radhika Ranjan Guha, Nagendra Nath 
Bose, Rajendra Chandra Guha, Amar endra 
Nat. Bose, Sachindra Kumar Roy, and 
‘Suresh Chandru Ma:umdar for the Res- 


pondents. 


F. A. Nos, 191 to 198 of 1928. 

Judgment.- These are eight appeals 
by the Collector of Dacca and arise out 
of eight references under s. 16, Land 
“Acquisition Act, at the instance of the pro- 
prietors of the land which have been com- 
pulsorily acquired for the purpose of certain 
sewerage works in the town of Dacca. 
The Collector valued the interest of the 
proprietors on a certain basis. He first of 
all determined the average rate of rent 
per bigha which the tenants were liable to 
pay to the proprietors and he ascertained 
dhe- same at the rate of Rs. 2 per bigha. 


_ After ascertaining it the Collector was of 


opinion that the proprietors will get 25 
years purchase of this after deduction of 
ihe collection charges and the Government 
revenue. To this the Collector added in 
favour of the proprie'ovs. a futher sum 
equal to 4th share of the compensation 
assessed for tenancy interest on account of 
the loss of selami. This. was lhe method 
adoptéd with ‘reference to lands in the cc- 
cupation of tenants. With regard to the 

ihe pro- 
prietor he valued his interest for garden 
and tank at Rs. 500, for raised bhiti at 
Rs. 400, for ordinary bhiti èt Re. 375, for 
raised nal at Rs. 325, for ordinary nal at 


Rs. 300, for kacha roed at Re. 125 and for 


nala at Rs. 50 per bigha. 
Eight references were made befove the 
Land Acquisition Judge of Decca and it 


was contended before him that the Lend ° 


Acquisition Deputy Collector has adopted a 
wrong method for-escertaining the ccm- 
ienanied . lands It was 
argued that the proper method which the 
Collector should “have adopted was to 
ascertain the market value of the lafids 
and then to deduct the value of the oc- 
eupancy right. fer awarding compensation 
to the proprietors. Adopting this as the 
basis on which compensation should be 
allowed the. Land Acquisition Judge 
proceeded to determine the market value of 
the lands ‘in these eight references, and 
after considering several documents, in 
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prior to the date of the declaration, he has 
increased the amovnt of compensat on to a 
much larger sum than that awarded by the 
Deputy Collector. In these eight cases, it 
is to be noticed no evidence was given ` 
on behalf of the Collector of Dacca as will 
appear from the order made in the order 
sheet, namely, order No. 26, dated 22nd 
July, 1927. The Land Acquisilion Judge 
has increased the compensation and the 
increase is shown at page 48 of the printed 
paper book in part 1 of Appeal No. 192 of 
1928: [tis not therefore necessary to slele 
in detail the amounts by which the com- 
pensation hes been increased by the Land 
Acquisition Judge. 


has alépted a wrong method in awerding 


oe te FAS 


. éémpensation lo the proprietors and he 


esniends that the method adopted by the 
Land Acquisition Collector was the right 
method. The respondents have however, 
pointed out that this contention pul forward 
on behalf of the Collector is opposed to 
the principle laid down in the Land 
Acquisition Act and is opposed toʻa series 
of authorities both of this court and of the 
other High Courts in India. The true 
test for determining the amount of com- 
pensation which ought to be awarded to 
the proprietors is to ascertain the market 
value of the land. As was pointed out by 
Sir John Wallis, Chief Justice of Madras 
aa he then was, inthe case of Raja Pit- 
tapuram. v. Revenue Divisional Officer 
Coconada (1), the coy ect rule in all cases 
of this class is that the land to be acquired 
is to be valued in the first instance 
including all interests init and the amount 
so ascertained has then to be apportioned 
amongst the parties interested according to 
their interests. This is also the view which 
has been recently adopted by the learned 
Chief Justice and Mukerji, J., in an un: 
reported decision in Collector of Jal- 
paiguriv. The Jalpaiguri Tea Company (2) 
which was decided on 19th February, 1931 


(1) 51 Ind. Cas. 658: A I R 1919 Mad. 2225: 42 M644; 


36 M L J 455. 
(2) 135 Ind.Gas, 438; 58 O. 1345; Ind. Rul. (1932) 


Çal. 118; A. I. R. 1932 Oal. 143, 
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and the precise argument which has now 
been advanced on behalf of the Collector 
of Dacca - was. advanced in that case on 
behalf of the Collector of Jalpaiguri and 
was negatived.. Having regard to tbese 
authoritiés the contention of the Collector 
regarding the principle on which com- 
pensation should be. awarded must be 
- negatived. 

“An argument has next been addressed 
with reference to the paucity of the evi- 
dence furnished on’ behalf of the pro- 
prietors with reference to the market value 
of lands near about the disputed lends, 
and it is said that the Land Acquisition 
Judge was not justified in proceeding to 
determine the market value of the lands 
practically on two documents one of which 
is Ex. 1 which is a lease which was taken 
by the witness who was examined on behalf 
of the claimants (one Mahammad) of some 
nal land in mourasi right on payment of 
selami of Rs. 1,050 per bigha on 21st July, 
1921. It is said that the sum which is 
mentioned in this deed as selami for the 
lease was really excessive and did not 
really represent the value of the. land in 
or about the locality. Considerable’ stress 
has been laid on the circumstance that 
whatever may be the value as indicated 
in the document of 31st July, 1921; there 
has been considerable depreciation of 
that value by. reason of ths construction 


of the sewerage works prior to. the date. 


of the acquisition, of the land now in 


question, and itis said that the value in. 


documents with reference to lands which 
were situated’ in the same locality prior 
to the opening of the sewerage works 
cannot furnish a true criterion of the value 
of lands after these works have been 
started, and reference has been made to 
the evidence of some of the witmesses ex- 
amined on behalf of the claimants . to 
show that the locality has become uninhabilt- 
able by reason of the bad smell which 
issues out of the outfall works. 

Reference in particular has been made 
to the evidence of witness No. 1 for the 
claimant Mahammad who stated at page 
35 that he had not purchased any land 
after the construction of the dumping 
ground. But the same witness states that 
the price of lands in the locality has 
increased notwithstanding the construction 
of the dumping ground, and we have 
besn asked by the learned Senior Govern- 
ment Pleader to discredit his evidence in 
view of the statement made by some of 
the witnesses that bad smell issues from 
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the outfall works. In support of this 
contention. a document Ex. E has been 
sought to be relied on on behalf of the ap- 
This was a letter to the Collector 
of Dacca forwarding the proceedings of a 


‘public meeting which was heldin the town 


of Dacca. It seems to us difficult to under- 
stand how this document can be admitted 
in evidence. It is surely not a public 
document within the meaning of s. 74; 
Evidence Act. All that is proved is that 
a letter was sent by one Rebati Mohan 
Das who happened to be the president of 
that meeting. This evidence again had 
not been given in the cases in which 
these eight appeals arise and Mr. Brojo 
Lal Chakravarty, who appears for the res- 
pondenis in some of the cases, rightly 
contends that this should not in any 
event be admitted in evidence against his; 
clients. l i 
: It has next been argued with reference 
to the situation of the land covered by 
Ex. 1 as appears from the map No. 2 of 
the big book of maps in Appeals Nos, 191 
to 198 of 1928 that the document Hx. 1 


refers to one particular plot which is just- - 


outside. the Municipal limits of the town 
of Dacca and that the other plots acquired 
are at a considerable distance from it, and it is 
said that the valuation with reference toa plot 
which is very close to the acquired land 
cannot form the basis of the valuation with 
regard to other lands which are far apart. 
It has however ‘been pointed out on behalf 
of the respondents that the distance at any 
rate as regards some of these lands is only 
about 714 yards and we do not think that 
it makes any difference when valuing a 
land on the locality if the valuation 18 
based on a document with reference to one 
plot in the locality which is of the same - 
description with similar advantages as the. 
other plots. The learned Senior Govern- 
ment Pleader saw the force of this argu- - 
ment and tried to point out that with 
reference to this plot there was considerable 
road frontage which advantage was not 
enjoyed by the other plots acquired, and 
he refers in. particular to the situation: of 
this land covered by Ex. 1 and to the © 
road which was intended to be connected . 
with the public road. Special reference was 
made io the recital at page 20of the paper 
book Part 2 of Appeal No. 120 of 1928 
which is to the following effect :— l 
“Towards the western side of the aforesaid land 


‘there will be a road 15. feet in width extending 


towards the north where it meets another road 
coming from the west at a point -forming the south- 


- enst corner of Hrishi Keeh(Babu's garden from which 
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‘entitled to use this road.” 

This recital: however does nct show ihat 
‘the land which formed the subject of Ex. 
1 was in a better situation then oher lands 
-by reason of there having been an ex- 
‘tensive road frontage. ‘Then it . was 
argued that the Land Acquisition Jucg3 
has been unmindful of the circumstance 
that land outside the Municipality is not 
to be valued in the same way as land 
which is in close proximity to the Municipal 
area. We do not see any force in this 
contention and we are not prepared to 
accept it. On all these grounds we are of 
opinion that the conclusion arrived at by the 
Land Acquisition Judge regarding the 
amounts of compensation awarded by him 
seems to be right. I'he result is that all 
these eight appeals must be dismissed with 
costs. We assess the hearing fee at two 
gold mohurs in each of these appeals. 
There are cross-objections in F. A. Nos. 191, 
192,194 and 193, and they have not been 
pressed. They are dismissed without 
costs. (Then their Lordships took Appeals 
. Nos. 62 jto 93 of 1925 and dismissed them 
- with costs). 
“A, Appeals dismissed, 


Co amana 


| CALCUTTA HIGH COURT. 
” Second Civil Appeal No. 392 of 1928. 
ae March 17, 1932, ` 
_ + MuKERJI AND QUBA, JJ. 
_ ASHARAM AGARWALLA ~ PLAINTIFF — 
ee APPELLANT 


a 


Y 


- : VETSUS 

-` UMESH CHANDRA BHOWMIK — | 

i -` DEFENDANT— RESPONDENT. 

' | Civil Procedure Code (Act V of 1908), O. XXXIV, 
y, 4—Preliminary decree for sale—Deeree directing 
account to be taken, and sale in default-of payment 
—Appeal from decree—Competency of. 

Where in a suit for enforcement of a mortgage the 
amount secured by which was payable in instal- 
ments, the lower Court held that toe mortgage lieu 
proportionate tothe values of the jotes that came 
into the mortgagees’ possersion, was discharged but 
remained attached to other jo‘es duly proportionate- 
ly to their values, and a decree was passed in a form 
directing an account'to be taken of what would be 
due to the mortgagee and it was ordered that in 
default of payment of the amounts, within a time 
prescribed, the property or a part of it might be 


sold : 

Held, that the decree was a preliminary decree for 
sale in accordance with O. XXXIV, r. 4, Civil Pro- 
cedure Code,and an appeal lay from it, [p. 371, col. 2./ 

‘Second Appeal from an order of the 


Sub-Judge, Dinajpur, dated the 31st July, 


r 


1928, 


4 ASHARAM Ù. 
road it will. lead one -to this land; you shall be - 


dated 40th 
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Messrs Girija Prosanna Sanyal and 
Bijali Bhusan Sanyal, for the Appe!lant. 
Messrs. Bireswar Bagchi and Jatindra 
Mohan Chaudhuri, for the Respondent. 
Judzment.—'his is an appeal by the 
plaintili f.m a decree fo: sale passedin a 


suit for enforcement , of a mortgage the. 
‘amount -secured by which was payable 


in instalments. The bond was for a 
principal amount of Rs. 7,500 and was 
Aswin 13827=16th October, 
1920. The first instalment was payable 
in Chaitra 1327 and in default of pay- 
ment thereof the whole amount was to. 
fall due on- Ist Baisakh 1328=14th April 
1921. On 28th March, 1922 the suit was 
instituted, the claim being laid .at Rs. 
7,000 as principal, and Rs. 862-8-0 as 
interest. The defendants filed a written: 
statement challenging the bond as fraudul-, 
ent and void for want of consideration 
and upon other grounds, and also setting 
up a part payment of Rs. 92. A decree 
was passed ex parte against defendant No.. 
l. On the same day the claim against the 
other defendanis was given up on com- 
promise and as against them the suit was 
dismissed. On 8th January, 1924, defendant- 
No. 1 applied for setting that decree aside. 
under O. IX, r. 18, Civil Procedure Codae.. 
This application was dismissed for default - 
on 14th June, 1924, but was eventually 
restored and ultimately dismissed .on the 
merits on 27th June, 1925. On appeal. to. . 
the High Court this dismissal was, by an 
order made on 12th April 1927, set aside 
and the suit was restored to hearing. on . 
condition that defendant No. 1, appellant, 
paid tothe plaintiff all costs incurred Dy. 
him in the restoration proceedings in the 
trial Court as also in the appeal within a | 
given time. The condition was complied . 
with and on llth August 1928, defendant ; 
No. 1, who was now the sole defendant . 
in the suit and will hereafter be referred ` 
to as the defendant, filed an additional 
written statement in which it was alleged: ` 
(1) That the plaintiff had in execution 
of the ex parte decree got the mortgaged 
properties (34 items of jotes) put up to sale . 
and purchased some of them in his own . 
name and others in the benami of other - 
persons; (2) that thereafter the landlord - 
of jotes Nos. 1, 2, 3,4, 5, 6, 7 and 21 got 
the said jotes sold up for arrears of rent _ 
and the plaintiff deposited the decretal: - 


. amount and damages, that the landlord ` 


raised objection as to the plaintiffs locus ` 


-standi to: make ‘the deposit, and a date 


was fixed for the hearing of the objection, ` 


| 

| 

7933 | 
but the plaintiff in the meantime’ secretly 
entered into {an arrangement with the 
result that the sale was not- set aside and 
the plaintiff himself took settlement of the 
said jotes: from the landlord; and (3) that 
the plaintiff, without the knowledge of the 
defendant collusively put up jotes Nos. 29 


and 32 to auction and purchased the same. 


. | e . e A 
himself and was in possession and making 


large profits out of them. ~ p E 

The Subordinate Judge found that 13 of 
the jotes had been sold for arrears of rent, 
that all of them were sold in execution of 
decrees for rent obtained by the land- 
Jord and shortly thereafter the plaintiff 
obtained settlements of them from the 
landlord." He held that in those circum- 
stances it could not be said that the 
plaintiff wasin; possession’ of the jotes as 
mortgagee and so- he overruled the de- 
fendant’s coniention that the plaintiff was 
bound to render account of the profits that 
he had taken. He found that the rent 
sales had taken place on 2nd 
1924 and the plaintiff thereafter purchased 
the mortgaged property in execution ‘of 
his ex parte decree on 19th September, 
1924, and that therefore at the time of the 
rent sales. the mortgage lien was in force. 
The ex parte decree as well as the. sale 
thereunder were subsequently set aside 
and with those we are no longer concerned. 
He held thatifthe landlord desired to annul 
the incumbrance it was incumbent on him: to 
issue notices under’s. 167, Bengal Tenancy 
Act, but such notices were never issued. 
He found that the plaintiff fraudulently and 
in collusion with :the landlord gave ‘up 
his éfforts to set aside the rent sales and 
withdrew the deposit he-had made only 
with a view to get settlement ‘of the jotes 
from -the - landlord; which he did in ‘fact 
obtain thereafter. ‘In-these circumstances 
he held that: * 


“the most equitable course would be to split up the 
mortgage and to hold . it satisfied to the extent 
of the properties so taken leases of by the plaintiff.” 


. As neither party had 
evidence to prove the values 
jotes it was not possible to 
mortgage dues - 
directed an inquiry by a Ccmmissioner as 
regards their values and in the meantime 
made 4 decree the terms of which: will 
hereafter be- set out. 


adduced any 
of the’ several 
apportion’ the 


the plaintiff was primarily- responsible for 
the protraction of the suit, his view being 
that the constitution -of the suit itself was 


pnwarranted, and that-the ex parte decree’ 
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amongst the jotes. He. 


t. On the question of’ 
interest the Subordinate Judge held that ` 
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was not properly obtained, and that there- 
fore for the four years that it took the 
defendant to get that decree set aside no. 
interest should be allowed. The relevant 
portion of the decree, in the light of the 
contentions urged before us, is as follows: 
“The suit is decreed in part for that portion of 
the claim which may be found due on apportion- 
ment between the 13 jotes sold for arrears of rent 
and taken leases of by the plaintiff. The portion of 
the principal amount so decreed would carry interest 
at the bond rate from institution of the suit up to 
the period of grace minus such interest for four 
years. . , . defendant No 1. is given six months 
time for payment of the amount found due on 
apportionment and after the amount ‘is declared. 
If no such payment is made by the defendant 
within the period of grace the jotes Nos. 10 to 15 
aud 17 to 20 and Nos 22 to 28 and 31 to 34 or a 
sufficient part thereof would be sold.” oo 
. A preliminary objection was taken on 
behalf of the respondent as regards the com- 
petency of the appeal, it being said that 
the decree is not a final decree for sale 
but is merely a decision embodying 
certain conclusions and directions under 
which the Commissioner is to hold “an 
investigation,” and that a final decree can 
only be passed after the Commissioner has 
ascertained the values ol the properties and 
on such valuation the defendant’s liability. 
has been fixed. We are not prepared to 
uphold this: objection. A final decree: for 
sale would, no doubt, ordinarily contain: 
the ascertained amount of the mortgagor's 
liability. But in view of- the events that 
had happened during the pendency of the 
suit the mortgage lien proportionate to the 
values of the jotes which came to be in the 
plaintiffs’ possession was regarded by the 
Subordinate Judge as discharged and he 
held that it remained attached to’ the ` 
other jotes only proportionately “lo | their 
values. In such circumstances a decree 
passed in a form which directs an account . 
to be taken” of what would be due to the 
plaintiff‘ and orders that in default of pay- 
ment of the amount so due on a day 
within six ‘months from the date of. 
declaring in” court the amount so due, the 
mortgaged, property or a sufficient part 
thereof be sold, is clearly a preliminary 
deeree for sale in accordance with r. 4, O. .. 
XXXIV. It may be that an application . 
under sub-r. (2), 1. 5:would be ‘necessary 
and a final decree for sale will have to be: 
made under that sub-rule before a. sale 
takes place. But a decree under 1. 4 is 
nonetheless a decree.. from which an 
appeal lies. On the mérits of.the appeal 
two questions arise: ~First whether’ the 
order as to interest made by the Judge-is 
right ; and second whether the order as to thg 
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splitting up of the security and a propor- 
tionate mortgage lien to attach to. the 
remaining. jotes .in proportion to their 
value is proper. 
The second ‘question may be dealt with 
first. (His Lordship then dealt with the 
second question and concluded that the 
decree made by the court below splitting 
up the mortgage lien, was just and fair.) 
As regards the other question, namely, 
whether the order as regards interest made 
by the learned Judge is right, we are of 
opinion that such an order was not justifi- 
able and should not have been made. We 
cannot see how the plaintiff could be held 
liable for the protraction of the litigation for 
the period taken in setting the ex parte 
decree. aside. We do not see -why the 
learned Judge took the view that the suit 
was intentionally framed with unnecessary 
parties-as defendants or that the-ex parte 
decreé was improperly obtained.. His 
remarks in this connection seem to us 
entirely unsupportable. Indeed, there was 
enough said in the judgment.of this court 
dated 12th April 1927 which would indicate 
that it was more as a matter of indulgence 
than anything else that the ex parte decree 
was set aside. As therefore we must hold 
that this appeal which the plaintiff has 
preferred was not altogether without justi- 
fication, we cannot with propriety make 
an order disallowing him interest for the 
period during which it has been pending. 
We cannot therefore find any reason on 
which we can support a deduction of 
interest for four years as the Subordinate 
Judge has made or for any period at all. ` 
The result is that the appeal should be 
allowed in part, the decree of the court 
below being varied by deleting the 
orders as to deduction of interest for four 
years contained therein. With that varia- 
tion the said decree will stand. On a 
careful consideration of the tracts and 
circumstances of the case we think we 
should make no order for costs in the 
appeal, 


Ni ' Order accordingly. 
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—Transfers by transferee from insolvent —Whether 
can be set aside—Proceedings under s. 53~Onus of 
proof—S. 4, scope of—Jurisdiction of court 

In proceedings under s. 53, Provincial’ Insolvency 
Act, though later transactions by a transferee from 
an insolvent-cannot be questioned on a ground pecu- 
liar to themselves and independent of the attack in 
the main transaction, yet if the sale-deed by ithe 
insolvent was not bona fide the further transactions 
by the transferee also fall to the ground along with 
it. Jagannadha Ayyangar v. Narayana Ayyangar 
(5), In re, Vansittart, Ex parte, Brown (6) and In re, 
Brall, Ex parte, Norton (7), referred to. [p 375, col 2:| 

Even ife,53 does not apply, such transactions 
can be declared void under s 4 Biseswar Choud- 
ri v. Kanhia Singh (8), referred to. |p. 376, col; 
1.) ` 
Jahe proceedings under e, 53, the burden of proof 
is upon the Official Receiver or on the party who 
questions the bona fides of the sale-deed. Oficial 
Assignee of the Estate of Cheah Soo Tuan v, Khoo 
Law Cheow (1), relied on. [p. 375, col. 1.| 


Per Madhavan Nair, J.—Section 4 is very widely: 
worded and gives Insolvency Oourta powers not only 
to decide all questions of title or priority but all 
other questions. ..................which the courts may 


deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a com- 
plete distribution of property. The jurisdiction conx 
ferred unders.4 on the insolvency Court is not 


limited in any way by ss.53 and 54 of the Insolvency 
Act. [p 377, col, 1.] 


Appealagainst an order of the District 
Judge Kistna, dated the 18th December, 
1923. dh. i 


Messrs. P. Somasundaram and V. Krishna 
Mohan, for the Appellants. . 

Messrs. Chandra Raghava Rao and B. T.’ 
M. Raghavachari, for the Respondents, - 


Ramesam, J.—The facts out of which 
this Civil Miscellaneous Appeal. arises. may 
be stated as follows: lhe properties: which 
are the subject -of dispute originally 
belonged to one Mantravadi Suryanaray- 
ana Bastri. He had no children and he 
adopted his brother's son Kutumba ‘Rao. 
This Kutumba Rao, soon after he attained 
majority, seems to have entered. on a 
career of extravagance. A deed of partition - 
was then brought about between the adoptive 
father and the son. This is -Ex: O, 
dated 23rd July, 1914. We then have 
got a sale-deed, Ex. 1 (a) dated: 26th 
July, 1914, ofthe whole of the son’s. share of 
the properties in ravour of one Nallanchakr- 
vartulu Venkatacharyulu. - It-- appears 
from the evidence that thig Venkatacharyulu 
was a studentof Suryanarayana Sastri for 
two or three years and studied Maha 
Bhasbyam (Patanjali’s great ‘work: -in 
Sanskrit grammar) under him: vide 
R. W.1.. The partition deed and the sale 
deed: were registered on the same “day, 
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namely, 28th July. The inference is 
irresistible thatthey are partsof the same 
arrangement that thesale was agreed upon 
even before the partition was made effec- 
tive by the execution ofa registered deed. 


This sale-deed was for Rs, 20,000.. The: 


details given for the consideration are: 
(1) the amount due in respect of the pre: 
‘vious loans, Rs. 11,463-8-0; (2) the 
amount received in cash on the date of 
the sale-deed, Rs. 4,436-8-0; and (3) 
the amount agreedto be paid before the 
Sub-Registrar, Rs. 4,000. 
. Two decrees were obtained against 
Kutumba Rao: (1) by Sukavasi Veerayya 
O.S. No. 92 of 1915. and (2) another in 
O. 5. No. 72 of 1915. One of these - suits 
was institutéd prior to the sale-deed, 
Ex. 1 (a). The other was filed a few days 
afterwards. In execution of these decrees the 
decree-holders attached the properties 
sold by theson Kutumba Rao as if they 
still belonged to him. The purchaser 
under Ex. l-a i. e. Venkatacharyulu, filed 
a claim petition which came on for orders 
before the District Munsif who passed the 
decree and his order is now filed as 
Ex. L. In that order he found that the 
two prior debts now filed as Exs. 6 and 4 
.and marked before. the District Munsif's 
inquiry as Exs. Band C were not bona 
fide transactions. He also found as to the 
sale deed Ex. l-a (then marked as Ex. A) 
that the vendee went to the Registrar's 
Office to see its execution. The vendee’s 
statement thatit was registered at Ganna- 
varam Was erroneous, andhe did not take 
the sale deed from-the Registrar's Office 
andneither henor his witnesses knew who 
took from the, Registrar's Office. The 
claimant didnot produce the. receipts for 
the sircar cists which he claimed to have 
paid. He never saw the lands before 
purchasing them. The judgment-debtor 
was a young man of admittedly bad 
character. Suryanarayana Sastri was 
present at the execution of the sale deed 
and the District Munsif inferred that it 
must have been'returned to him. He found 
that the salé-deed was a bogus transaction 
- and dismissed the claim petition. 


It is doubtful how far the reasons given in 
this order can be regarded. as evidence in 
the present matter. Iam not to be under- 
stood as referring to the contents of Ex. L 
as evidence. I am only narrating what hap- 
pened in thatinquiry: Venkatacharyulu had 
given evidence, and though by the time the 


present proceedings were started he was 


-, GUNTURU PULLAYYA V, OFF, REC, KISTNA 


B28 

still living he did not care.to give evidence 
in the present inquiry. He was respondent 
No. 1 inthe court below. In the appeal 
originally filed in the High Court he was res- 
pondent No. 2, but during its pendency he 
died. He was not available to give evidence 
when the case was sent back for fresh evidence. 
The fact remains that he was not examined 
in support of the'sale deed. On llth April 
1917 Venkatacharyulu executed an agree- 
ment in favour of Suryanarayana Sastry 
agreeing to resell the whole property to him 
for Rs. 18,000 (Ex. 7.) On the same date a 
receipt was executed reciting the payment of 
of Rs. 18,000 as the consideration (Ex. 8), but 
curiously, and it seems tome an extraordi- 
nary circumstance, no sale-deed was actual- 
ly executed in favour of Suryanarayana 
Sastry. After the Transfer of Property Act 
has beenin force for 85 years, itis very 
rare to find sale-deeds without registration, 
especially when the amount involved was very 
large; and it 1s so unusual that I regard the 
circumstance as extraordinary. It suggests 
that the original sale deed itself was a benami 
transaction and that the parties themselves 
were of opinion thatthe title ‘never really 
changed and no fresh sale-deed was really 
therefore necessary, However mere suspicions 
will not amount to proof and one has to look 
into it more fully before coming to any deci- 
sive conclusion. At present, I only mention 
the suspicion that arises. Suryanarayana 
Sastry executed an agreement on 9th Dec- 
ember 1917, in favour of his brothers wife 
Venkatalakshmamma, that is, the natural 
mother of his adoptive son. lt recites that 
he purchased the property from Venkata- 
charyulu on 11th April 1917, and obtained 
possession, and the receipt of Rs. 18,090 and 
agrees to convey the land to her and 
directing that she herself should get a deed 
of sale executedin her favour by the said 
Venkatacharyulu and purports to deliver 
possession of the lands. -Thus we see the 
property has come back to the mother of 
Kutumba Rao in a roundabout way through 
three transactions. Here again I pause to 
remark that a suspicion naturally arises 
that the transactions werereally benami and 
constitute an attempt to screen the property 
from the creditors of Kutumba Rao and were 
intended really io benefit the family 
of Kutumba Rao and his mother, the title 
being ostensibly made to rest on the mother. 
Kutumba Rao was adjudicated insolvent 
by the District Court on 26th March 1917 
ona petition dated 22nd September 1915, 
The dateis very significant. On 7th October 
1917 Suryanarayana Sastry executed 
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a will, Ex. D. He says his brothers wife 
. Venkatalakshmamma should protect him in 
‘future and thereis nobody else to look after 
him. Soon after the dismissal of the claim 
- petition of Venktacharyulu by Ex. L, suits 
were filed in thename of Venkatacharyulu 
‘against the decree-holders. These are O- 
S. Nos. 129 and 130 of 1916 on the file of 
the Distict Munsif’s Court of Bapatla. They 
were afterwards numbered as 725 and 726 
on the file ofthe District Munsif Court of 
Tenali to which court they were transferred. 
J. will later on show ihat these suits 
were conducted andthe expenses connected 
with them were really incurred hy Surya- 
narayana Sastry- himself and not by 
Venkatacharyaulu as one would except if 
the sale deed was-a real transaction. After 
Suryanarayana Sastry's death towards the 
-end òf. 1917, Venkatalakshmamma sent her 
brother to demand. a sale-deed from Venkata- 
charyulu. This attempt resulted in sale-deed 
from Venkatacharyulnu, in favour of Manda 
Venkayya. father-in-law of Venkatalaksh- 
mamina’s brother Ex. 3, dated 18th March 
1920. Venkatalakshmamma naturally attack- 
ed. the bona fides of this  sale-deed. 
“One recital in the sale-deed is very signifi- 
cant: - 

“Iin respect of.the schedule-meniioned property 
covered by the sale, any others should institute any 


suit you should yourself bear the loss and profits and 
also bear the costs of the suit.” 


. -We -have here got a clause which is 
opposite ‘tothe usual warranty of title in 
a.-Sale deed. -He.e the vendor is not io be 
responsible for -any dispute regarding the 
sale, but the vendee has to look to it. 
This adds to the suspicion that the 
vendor himself had -not much interest 
in‘the property. However, as I have said, 
the bona fides of Ex. 3 was in question and 
the matter was ultimately settled by the 
execution of Ex. 22 by Manda Chinna 
Venkayya, vendee, under Ex. 3, in favour of 
Venkatalakshmamma. The document is des- 
cribéd as a sale-deed or a deed of conveyance. 
But it was only for Rs. 4,000. It recites 
that” -Venkatalakshmamma questioned the 
bona fides of the sale-deed, Ex. 3, dated 
18th March 1920, and therefore he relinquish- 
ed: all- the rights possessed ‘by him in ‘ 
favour of Venkatalakshmamma for.a con- 
sideration of Rs. 4,000. Strictly it does not ` 
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vey .any title to Venkatalekshmamma. -It 
shows the consciousness of the parties that 
Venkayya had no title to convey. If Ven- 


_ for further evidence. 
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katalakshmamma is to get a valid title from 
Venkutacharyulu, the proper thing is .to 
obtain a sale-deedfrcm him. Such ə, sale- 
deed has never been obtained to this day 
in spite of the agreement; Ex. 7, and of the 
receipt Ex. 8 and the agreement, Ex. I-A. 
That throws some light on the title possessed 
by Venkatacharyulu in the belief of the 
parties. The present proceedings were start- 
ed by a petition filed by the Official Receiver. 
of Kistna in September 1921. He prayed 
for annulment of the sale-deed, Ex. 1 (a), 
dated 26th July 1914, and thefurther sale- 
deed, Ex. 3, dated 18th March 1920. | The 
District Judge, Mr. Lakshmana Rao, dis- 
missed the petition. A Civil Miscellaneous 
Appeal was filed against that order. 

This appeal came on before us on a former 
occasion, namely, on 2nd December, 1927, 
and we passed an order on that date in, 
which most of the facts now stated were 
mentioned. Many of the suspicious cir- 
cumstances now referred to by me. were also 
inentioned. We formed the tentative opi- 
nion on that occasion that the sale-deed, 
Ex. 1 (a) and further transactions following. 
it were not bona fide transactions. But it. 
was complained before us by the learned 
Advocate for the respondent Venkataleksh- 
mamma that he was not able to adduce 
full evidence in the matter because the: 
Official Receiver was not seriousiy pressing: 
his petition. The District Judge himself has. 
noted that the Official Receiver stated before 
him that he pressed+he claim only formally. 
Tt may be mentioned here that the services, 
of the Official Receiver were since dispensed. 
with by. Government on the recommenda-, 
tion of the High court, and having regard 
to this fact we thought it was possible that - 
the respondent did not place before the court 
all the available evidence and we thought it 
proper to give another opporturi y to Ven- 
katalshmamma to adduce all her evidence. - 
We regarded the opinion we then formed 
as merely tentative and without arriving at 
any final conclusion we sent ihe case back. 
In the order passed , 
on the former occasion several deficiencies in 
the evidence were noticed. 5 


“It was suggested by the learned Advocate: ` 


look’. like'a deed of‘ conveyance andit looks | 
more like a document ofreleese. It simply. 
says that-Venkayya will not dispute her title” 
to.the property; that Ex. 3 was a document 

obtained ` improperly by -.Venkayya irom “that the guardian in taking the sale-deed,. 
Venkatacharyulu and is inoperative to con- . Ex, 1 (a) adjusted. the amount due under - 


-r a — 


that Venkatacharyulu wes the guerdien of 

Lakshminarasimhacharyulu who was sup- : 
peséd-to be the creditor under the promissory , 
note, Ex. 6, dated 1913. The suggestion is - 
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' Ex.-6 in the. accounts between himself and 
the widow (mother. of Lakshminarasimha- 
charyulu). The further evidence now taken 
proves the guardianship. The promissory 
note itself was not then filed. The ágree- 
ment of saleby Venkatacharyulu in favour 
of Suryanarayana Sastry to sellthe property 
Ex. 7, was not .then filed. The final deci- 
sion in the regular suit in the Tenali 
Munsif's Court on the dismissal of the claim 
petition wes not then filed. It is now filed 
as Ex. 26. Having regard to these gaps. 
in'the evidence we thought the Advocate's 
complaint was justified. Fresh evidence has 
now been adduced on both sides and the 
matter comes on before us for final disposal. 
- At the outset I must recognize that the 
burden of proof is upon.the Official Receiver. 
or the creditors who want to question the 
sale-deed. Prima facie when a. registered 
sale-deed is produced, the presumption is 
in favour of the transfer of title under ib.” 
Even ina proceeding under =. 58, Provincial: 


Insolvency Act, it was recently held by the’ 


Privy Council in. Oficial Assignee, of the 
Estate of Cheah Soo Tuan. v. Khoo 
Saw Chew (1), that burden of proof is on 
the party who questions the bona fides 
of the sale-deed.- Though at the time of 
the former order it was thought that the 
respondent had to adduce further evidence, 


as a matter of fact both parties have. 


adduced further evidence and all evidence 
in the case is before us. We can, there- 
fore, deal with it on the footing that the 
burden is on thecreditors and the Official 
Receiver. The first thing to be noted is 
that Kutumba Rao was declared insolvent 
on his own petition filed on 22nd September, 
1915. .That suggests that even in -41914 


he must have been in very .involved cir... 


cumstances. The consideration for the sale 
Ex. 1 (a) consists of two promissory notes 
besides cash payments. It is always easy 
to. get a promissory note in support of 
other transactions. It is not usual to lend 
large sums on promissory: notes, that is 
without any security except in commercial 
transactions. (After considering some of 
the exhibits, the judgment proceeded). On 
thig.second occasion when the case was 
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. transferee. 


heard, a question of law was raised by | 


the learned Advocate for the respondent 
ihat in proceeding under s. 53, Insolvency. 
Act, only the transfer by the insolvent 


can be annulled and the further transac-. 2 


tions by. the transferees cannot be set. 
(l) 128 Ind. Gas. 682; AI R 1930 P, O 265; (1931) 

AO. 67; 100-LJ PO 45; 44 L T 120; 32 G W 574; 

SUM LINCO. eo NG 


- Oas 135. 


. (7) (1893) 2 Q-B 381; 62 LI”, 
440... a Se 


- 
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aside. He referred to a decision of thd 
Lahore High Court ‘in Hayat Muhammad 
v. Bhawani Das (2), and Sudhu v. F.N. C. 
Daulat Ram (3). ` : nor : 

There is also a decision of this court it — 
Ponnamai -Ammal v. District Oficial- 
Receiver, Tinnevelly (4) to which my brother 
Madhavan Nair, J., was a party. But. 
when the facts of the case are examined 
it scarcely supports the proposition con-, 
tendedfor. The learned Judges have found 
in that case that Ex. “10 ought to be 
upheld. That being so there is no ground | 
to- attack Ex. 11, the further’ transfer by: 
the vendee. On these’ facts really no such 
question arises. What the learned Judges. 
seem to have meant in that case was that’ 
later transactions by thetransferee cannot, 
be questioned on a ground peculiar to 
themselves and independent of the attack 
in the:main transaction but surely there 
can be no objection to holding that ifthe 
sale deed by the insolvent was not bona 
fide the further transactions-by the trans-. 
ferees also fall to the ground along with 
it. The matter was further considered by. 
another Bench of this cctrt in Jagannadha 
Ayyangar v. Narayana Ayyangar (5). 
One of the learned Judges (Oldfield,-J:) 
points out that the’ practice in England 
is different and refers to In re Vansittart, 
Ex parte Brown (6), and In re Brall Ex- 
parte, Norton (7). He, “however, thinks 
that the language in the Indian Act is 
different: and proceeds to disallow the 
contention by pointing out that the real 
point in that case was that there was no - 
real transfer by Ex. 3 by the first transferee | 
but only a concealment of the insolvent’s . 
property and if that is established there 
isreally no real transfer to any intermediate , 
That is exactly the point in 
the case before us and the learned Judge's | 
distinction equally applies now. The 
learned Judge also says that even if under 
s.36 of the old -Act (corresponding to s. 
53 of the present Act) “only the frst 
transfer can be annulled, he was not ex- 
pressing any opinion in fespect -of the - 
validity of ‘the later transfers as the 
foundation for further legal proceedings. | 

i2; 90 Ind. Cas,1037; A IR 1926 Lah. 146; 2 Lah 

(3) 83 Ind. Cas. 89; AI R 1925 Lah | 295; 2 Lah 
Cas 162; 7 Lah. L J 160. 


(4) 97Ind Cas, 918; AIR 1927 Mad. 58; 51ML J. 
28 : 4 


(5) 52 Ind. Gas, 761; A I'R 1920 Mad. 917. 


(6: (189312 Q B 377: 62L JQ B 279; 5 R289; 68- 
L T 233; 41 W R 286: 10 Morrell 44. - 
Q.B 45; 5 R- 
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Seshagiri Iyer, J., thinks even under the 
Indian Act all the transactions can be 
annulled and he relies on the English 
-Cases. . 


Th + 


-*;-J.am inclined to- agree with the opinion 
of Seshagiri Iyer; J., and even if. ib can 
be really said that later transactions by 


the transferees from the insolvent cannot 


be considered in a petition under s. 53 


they cannot be considered only on grounds 


peculiar and not-as consequential on ‘the 
main transaction. If we remember that 
distinction, I do not think there is any 


real difficulty. Moreover the question does. 


not really arise in the present case. There 
is no sale-deed by Venkatacharyulu -in 
favour of Venkatalakshmamma 
Official Receiver does not seek to set aside 
any such sale-deed: ` No doubt, the Official 
Receiver wanted to have Ex. 3 cancelled. 


But that relief is now unnecessary.. The: 
parties themselves have cancelled Ex. 3. 
by. the relinquishment deed, Ex.-22. Chinna. 


Venkayya himself admits that he has no 
more right to the property. No formal 


annulment of Ex. 3 is now necessary and: 


the only sale-deed that has strictly io be 
annulled is Ex. 1 (a) of July, 1914. The 


point has been raised at a very late stage 
technical. - 


in the case and it is purely 
Even if s. 53 does not apply we can 
declare such transactions void under s. 4: 
see Biseswar’ Chaudhuri v. Kanhai Singh 
(8). Both on the merits and on the other 
grounds indicated I decide this point 
against the respondent.. A : 
“The result is the appeal must þe al- 
lowed and the sale-deed, Ex. 1 (a) is 
annulled as a fraud on the creditors. The 
Official Receiver is declared entitled to 
proceed against the properties in the sale- 
deed for the benefit of the creditors. I 
understand that most of the creditors have 
either been paid or.did not take interest 
in the metter. Only one creditor, one who 
filed O. M: A. No. 314 originally, has to 
be’ paid up. If his debt is paid up, 
Venkatalakshmamma can still enjoy the 
property which ‘once belonged to her 
husband's family and her son. We hope 
the parties will settle the matters on such 
afooting. If they do not, the property 
must be available for distribution among 
the creditors: Venkatalakshmamma must 
pay the costs of this appeal and in the 
court below to the original appellant. 
Madhavan Nair, J.—I agree with my 
learned brother; but on the point of law 


' (8) 136 Ind. Cas. 269 ATR 1932 Pat. 129; 
Ind, Rul. (1932) Pat. 75; 13 P L T 298, pare a 
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14310 


argued by Mr. Raghava’ Rao’ relying -on 
Ponnamai Ammal v. District Official 


Receiver; Tinnevelly (4), I will add a few 


words. Strictly speaking, the point raised 
by the learned Counsel does not arise -in 
this case as there is no sale-deed by 
Venkataraghavulu, the insolvent in favour 
of respondent No 4. It is true that the 
Official Receiver desires to have Ex. 3 
cancelled but that has been cancelled by 
Ex 22. However, as the point has. been 
argued, I will express my opinion. In 
Ponnamait Ammal v. District Official 
Receiver, Tinnevelly (4), Wallace, J., and 
I pointed out, basing our judgment cn 
the words of s.-53, Provincial Insolvency 
Act, that it was not open to the Official 
Receiver to attack a transfer from the 
transferee of the insolvent. In that case 
it must be noticed that- the transfer by 
the insolvent which was questioned was 
upheld; and then the Official Receiver 
sought to question the transfer made by 
the transferee on altogether ‘independent 
grounds and we held that this could not 
be done under s. 53, Insolvency Act.: In 
the present case the transactions in ques- 
tion including. the alienations made -by 
the transferee from the insolvent are all 
attacked as links in a chain of fraudulent 
and connected transactions intended to 
screen the property from the claims of the 
creditors, so that while the transaction in 
favour of respondent No. 4 is attacked 
what is really attacked is the original . 
alienation made by the insolvent himself. 
Viewed in this light the alienation made 
by the insolvent cannot be considered apart 
from the alienation in favour of respondent. 
No. 4. The transactions, in question are 
all interlinked. The decision in Ponnamat 
Ammal v. District Official Recewer Tin- 


-n velly (4), is thus distinguishable on the 


facts from the present. case. I may here 
add that in Ponnamat Ammal `v. Dis- 
trict Official Receiver, Tinnzvelly (4), 
it was not argued. before us whe- 
ther the validity of the transaction 
could be questioned under any other 
provision of the Provincial Insolvency Act. 
In a case like the present, if the facts . 
are proved, I donot think it can be said — 
that Insolvency Court has no jurisdiction 
to declare the transactions to be’ invalid : 
Though. 
s. 53 of the Act may not strictly apply, 
in a proper case I think the court” has 
jurisdiction under s. 4, Insolvency Act, to 


‘declare the transactions invalid. Section 
‘4, cl, 1, Act V of 1920 is as follows: 
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- “3ybject to the provisions of this: Act,. the court 
shall have full power to decide all questions whe- 
ther of title, or priority, or of any nature whatsoever 
and whether involving matters ofglaw or of fact, 
which may arise in any case of insolvency coming 
within the cognizance of the court, or which the 
court may deem it expedient or necessary’ to decide 
for the purpose of doing complete justice cr making 
a complete distribution of property in any such 


It will be seen that this section is very 
widely worded and gives insolvency courts 
powers not only to decide all questions 
af. title or priority ‘but all other questions 
which the courts may deem it expedient 
ar necessary to decide for the purpose of 
doing complete justice or making a complete 
distribution: of property. The jurisdiction 
conferred under s. 4 on the Insolvency 
Court is not limited in any way by 858. 
53 or 54, Insolvency Act. In my opinion, 
in a case like the present, s. 4 may be 
relied on by the Official Receiver in support 
af the contention that the court has juris- 
diction to declare that the transactions In 

estion are invalid. -I would, therefore, 
hold: that the decision in Ponnamai Ammal 
v. District Official Receiver, Tinnevelly (4), 
is inapplicable to the present case. 

N. K-A. Appeal allowed. . 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 36 of 1929. 
eG February 18, 1932. ; 
MUKERJT AND GUHA, JJ. 
GOPAL UKERA— PLAINTIFF— APPELLANT 
f VETSUS 
“B.N. Ry. Co. Lrp.—DEFENDANT — 
i - RESPONDENT. i 
Damages, suit for—Work done for Railway Com- 
pany—Defendant not producing 
for ascertaining measurement—Burden 


Claims for work done and 
penses incurred in getting ready for promised work— 


of proof— 


Maintainabiliity—C. P. C.(Act V of 1908) O. XLI,’ 


rr. 22, 8838—Appeal by one .party—Damages as to one 
item Liable tobe enhanced and as to another to le 
reduced—et off—Permissibility of. 

In a duit by a contractor againsta Railway Com- 
pany, theclaim was based on two causes of action, 


one based on the original contract for which the claim - 
was for price of work done, and the other based on a © 


promise for some other work and a requisition to 
maintain, therefor, an efficient staff for which he had 
ta incur expenses. He claimed to be re-imbursed by 
way of compensation : ` l 

Held, (i)so long as the damages claimed are not 
regarded’ as damages for breach of the original con- 
tract, but may be- treated as compensation for less 
incurred by reason of the plaintif having had to 
arrange for the new werk that was promised, the 


said claim would not be obnoxious to the claim for . 
the price of work ‘done under the original con- 


tract, [ps 379, col. 2:]- 


relevant material 


_re-imbursement jor ex=. 
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. (ii) the rule that it was for the plaintiff to prove 
his claim could not be applied to the case as the 
defendants’ measurements were not properly made 
and the defendants have not been able to produce all 
relevant materials in connection with the measure- 
ments they made [p. 378. col. 2.] 
. Where a decree has been passed for damages and 
an appeal preferred therefrom even though some 
particular item or items in an account may be found 
by the Court of Appeal against the respondent and 
on that footing the amount for which a decree has 
been granted by the lower Court may have to be 
enhanced, still the decree might be supported by 
showing that in respect of some other item the court 
below made a mistake This rule js sound subject to 
the qualification that the rule does not apply to deci- 
sions founded upon different rights or . causes of 
action. |p. 380, col 2] i 

Under O. XLI, r. 22 it is not open to a respondent 
to have adjudicated by the Appellate Court rights or 
causes of action which have been decided against 
him in thecourt below and in respect of which he 
eat no appeal or memorandum of objections 
1010. _ >` 

As regards O. XLI, r. 33 though the terms of the 
rule are very wide, the rule should be cautiously 
applied and only incasea where but for  re-course 
to it the ends of justice would be defeated. Sri 
Ranga Tathachariar v. Srinivasa Thathachariar (6) 
and ShibChandrav. A. C. Dulcken (7), referred to 
[p 38], col. 1] 


Second Civil Appeal from a decree of the 
Sub-Judge, 4th Court, 24-Parganas, dated 
the 15th November, 1928. 

‘Messrs. Rupendra Kumar Mitter 
Promatha Nath Mitra, forthe Appellant. 

Messrs. Bagram and Prosanta Bhusan 
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and 


' Judgment.—This is an appeal bythe 
plaintitf whose suit for price of work done’ 


and for damages, together with interest, 
has been decreed in a modified form against 
the defendants, the B. N. Ry. Co. Ltd. 
The plaint is not quite artistically drawn, 
but the plaintiff's case, put quite shortly, 
was us follows: in - February, 1920,: the 
defendant company gave the plaintiff 
contract work in connection with .the con- 
struction of ihe. Talchar -Coal Field Rail- 


way for a portion designated as from - 


chainage 314 to 330; that the plaintiff com- 
menced work under the -contract -and. con- 
tinued to doso till llth September, 1924; 
that before the date last mentioned: the 


work from chainage 324 to 330 was su-. 


spended pending decision of a proposed 
change in the plan; -that by that date the 


earthwork in chainage 314 to 315 ‘had been . 


almost completed, while that from chainage 


the total work done in chainages 314 to 324 
being two-thirds of what had been pro- 
posed; that. on the said J1th. September, 
1924, the defendants stopped the work 
which the plaintiff was doing, but at the 
same time required him ‘to-maintain ‘an 


' 315to 324 had been partially ` completed, . 


Mee 
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efficient arrangement 80 that, when neces- 
“sary, he might resumé the work ortake up 
any other work that might be -given him in 
| substitution; and that by the end of Decem- 
‘Per, 1924, the defendants asked the plaintiff 
to discontinuethe arrangement and there- 
after finally cancelled the contract. The 
suit was instituted on 18th August, 1926. 
The claim was laid at Rs. 42,000 odd after 
deduction of payments which the plaintiff 
had received. - The work which the plaint- 
iff did; fell under three categories, viz., 
earthwork, bridgework, and buildings and 
miscellaneous work. .The rates for’ the 
different items of these works were sche- 
duled in three’contracts, viz. Ex. A, Ex. A 
(1) and Ex. A (2) respectively, and the 
plaintiff also claimed that in respect of 
certain matters there were modifications 
or variations made subsequently on his: 
representation: — 

“in the written statement filed on behalf 
ofthe defendants many of the allegations 
in the plaint on ‘which the defendant's 
liability was founded were denied, and 
appended thereto were three schedules 
which show ata glance on what points the 
parties differed on the question of measure- 
ments, rates or accounts. Some of the 
statements. contained in the written state-_ 
ment arenot quite accurate: the Subordi- 
nate Judge has pointed out in what way 
they are wrong, and nothing has been said 


before us to challenge the correctness of- 


these findings. It was pleaded that the 
plaintiff could legitimately get Rs. 2,221 as 
his dues for works done. A further amount 
of-Rs, 2074-4-0 was afforded on the ground 
of alleged loss due to stoppage of work, etc., 
but without prejudice. The Subordinate 


Judge was of opinion that the plaintiff was . 


entitled to these two amounts, viz., 
Rs, 2,221+ Rs. 2 074-4-0= Rs. .4,295-4-0, and 
allowing a further amount of Rs. 3,172-13-0 
on certain heads gave the plaintiff decree 


for Rs. 7,468-1-0 with costs in proportion to 
his success. i : 
The ‘contentions urged on behalf ofthe 
appellant fall under certain specific heads 
and it will be convenient to deal with them 
separately item by item. We first of all 
take up the main item of work, 1. e., earth- 
work inSch. Ato the plaint.: (The judg- 
ment after considering the evidence on 
record and finding that no reliance could 
be placed on the measurements produced by 
“either party proceeded:) In this unsatis- 
factory state of things it is not quite easy to 
determine how the -case'is to be decided. 


~ 
- 
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Here, we. cannot. follow. the rule which Mr. . 
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Tulloch suggested in Ex. 8, to which refers 
ence hes already been made, and say that 
the quantity claimed by the contractor 
should be paid, because we are of opinion 
that the plaintiff's claim is not a genuine 
one. One view that may be taken is that it 
was for the plaintiff to prove his claim, and- 
if the evidence he has called forthe pur- 
pose is not reliable he can get nothing, 
beyond what the defendants have admitted, 
But this rule can hardly be applied toa 
case where, as here, the defendants’ 
measuremenis were not properly made and 
the defendants have nut been able to pro-, 
duce all relevant materials in connection 
with the measurements they made. Mr., 
Austin’s evidence mzkesit perfectly plain 
that the Railway Engineers have a double 
duty to discharge: they have to see to the 
interest of their employers and they havea 
further duty to the contractor and see that 
the latter is satisfied that his just dues are 


paid. Consequently once the measure-, 
ments made by the defendants are consider-, 


ed unsatisfactory the contractor's claim ac- 
quiresa good deal of strength. The ques- 
tion is to what extent can we or should we 
accept the plaintiffs case. l 


There are two facts established upon the 
evidence about which there can hardly be 
any doubt or dispute. One such fact is that 
the plaintiff was not satisfied -wiih the 
measuremen's as regards the banks, while 
he ieaci y agreed tothose 2s regards most 
of the cuttings.. His conduct in refusing 
to,sign the measurements, his complaint to 
Mr. Tulloch and to the Agent [wide Ex. É 
and Ex. H (12)], hisinsistence in getting 
Mr. Tulloch and the other;high officials to 
the spot io look into his complaint, are 


matters which point unmistakeably to his: 


having entertained a genuine grievance, 
On the other hand there is not the faintest 
doubt that his allegation that he had com- 
a two-thirds of the entire work and 
that 


“the defendants did: not take the measurement .at tbe 
proper time when he told them to measure the banks 


and three lacscft. of earth was thus washed away in 


all” i 
is a myth. The correspondence to which 


reference has already been made establishes . 


beyond doubt that hewas not particularly 


anxious to have his work measured and that, - 


in fact, it was with-some difficulty that the 


defendants could get him to dress upthe | 


banks and make them ready for : measure- 
ment. The story of so large a quantity of 
work having been washed away was in our 


judgment an invention resorted : to because - 


bad 
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‘the plaintiff knew: that: he: would not be able 
to support his claim on thespot at least to 
that extent. 
ward that quantity must be excluded. -As 
regards the restitis not possible to arrive 
at any conclusion with any degree of 


mathematical precision. But regard being- 


had -to the fact that the defendants in 
whom the duty lay of making a proper 
measurement have not been able te place 
before us such first-hand materials as would 
have ‘satisfied us that these measurements 
were ‘right, 


this -distance of time to re-measure the 


work we think we ought to allow the rest- 
(Their Lordships- 


‘of the plaintiff's claim. 
then considered the plaintiff's claim with 
regard to rates, classification, rates and 
stores recruiting and fuel charges and 


cost sa building. cooly ‘sheds and Proceed- 


ed.) So fər we have dealt with the part 
of the plaintiff's claim -under Sch. A to 
the plaint which relates to prices for work 
done: We have now to turn tothe plaint- 
iffs' claim under-Sch. B to:the plaint, 
i. e. -under the head of -damages. Mr. 
Bagram, appearing’ on behalf of the res- 
pondents has complained, and in our 
opinion rightly,-.that-from a perusal of the 
plaint -it is not easy -to ascertain what is 
the contract or. whether it is one contract 


or more, or whether the plaintiff has sued ` 
on. their basis or for their ‘breach. He 


has ‘contended that if an employer prevents 


completion. of .the work given to a con-- 


tractor, and if the work is only partially 
completed, the contractor may sue for 
damages or -he may treat the' contract as 
at an. end and may sue for priceof the work 
done,- but that these are only alternative 
remedies and he cannot have both. He has 
cited the following passage, ın support of 
tis contention, from Hudson on Building 
Contracts Edition 4, Vol. I, page 495: 


“Where the employer prevents completion, eg, in ` 
the case of wrongful forfeiture, or of the builder., 


being ejected from the site the builder may sue for 
breach of contract. 1f the builder has done nothing 
the measure of damages is the loss which he would 
otherwise have earned. on the principle involved in 


Inchbold y. Western Neligherry Coffee Co (|) and see - 


Masterton v. Brooklyn Corporation (2,. If the work 
is partially completed the measure of damages is 
the-contract prics,- deducting therefrom what it 
would have cost to complete the work when it was 
stopped.. But 
builder may, | at his option, treat the special contract 
as at an’end, and sue’ for the value of the work- 


actually done and of the material supplied, or ha ` 


may sue alternatively for damages or for the value 


‘(1) (1864) 17 CB ‘(n 8) 733; 34L J O P15; 10 Jur. 
ws). 1229; 11 LT.(n 8) 345; 13 W R95. 
(2) (1815) 7 Hill (ws) 16.. ea”. tee. Meets ge 
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-From- the claim he put for- - 


“and as it is not possible at- 


instead of suing for damages the - 


/ *Page of (1901)-A,. O.—-[Ed.] --- — - 
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of-thə: work and haterials; Mayne’on Damage, 
Planche v Colburn (3),. Prickett v. Badger (4) and 
Lodder v. Slowey (5), page 453*. ji 

‘Tt seems to us that--the - plaint, though 


very clumsily drawn, need not necessarily 


be read as laying a claim for price of work. 
done and alsofor damages under one and.the’ 
same contract. Thecontract in the present’ 
case was only a contract as regards - the. 
rates having regard to the kinds of work: 
that were tobe done and did not fix the 
work itself as lying within’ particular. 
chainages: it gave the defendant the right 
to stop the work with10 days’ notice; and 
it was open tothe defendants to call upon 
the ‘plaintiff to do any substituted work in’ 
the place ‘ofthe original one. The. true view 
totake of the pleint is that it combines 
two distinct causes of action: one founded . 
onthe original contract for which the 
claim was price of work done, and the 
other founded on a promise for other work 
and a requisition in connection’ therewith 
under whichthe plaintiff was to maintain 
an efficient staff. in order to comply with 
which he had to.incur expenses and ‘for 
which expenses he claimed to be reimbursed - 
by way of compensation. Sv Jong as the’ 
damages claimed are not regarded as 
damages for . breach of the original contract ` 
but may be treated as compensation - for 
loss incurred by reason of the plaintiff. 
having had to arrange for the new work 
that was promised, the said claim would 
not be obnoxious to the claim for’ the price ` 
of work done under the original contract: ° 
Judged by "this test the first alternative. 
claim for Rs. 3,000 for “loss of profit over’ 
remaining, work” can not possibly. stand; ` 
and it has not been pressed before us. As’ 
regards Rs: 400 for costs of implements -and ' 
Rs. 900 for costs of building shed that too ` 
have been. abandoned, obviously because. 
such a claim has. no ‘legs to stand upon. ° 
The remaining’ items canvassed wee us 


are the following : 
1. Advance lost upon labour : 


_ _ 8 Masons at site. Rs. 3f0 

_ 150 ccolies at site. 1,09 . 
a coolies abroad (being recrui- = 
ted). » 4,000 
2. Costs of Staff: . aes 
‘ 2Qagentsat Rs 50 for 4 months 

from September 1924 to De- W 
cember 1924; ` » 400° © 

I LJ. 


(3) (1831) 8 pe 14; 1 Moor- & Scott ol; 
(Ns)O P7; 5 Car. & 58 

(4) (1856) 10 B (ws) 296;26 LJ O P 133; 3 Jur,- 
(N s) 66; 25 LT (os) to; 5 W, R 117; 107 R R ; 
668. 


t5) (1904) A O 442; 73 L JOP 823; 20 T'L' R 597; 
53°W R 131; 91 L T 211. 
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- 2 servants at Rs. 15 for Ditto. - 4, J20 
i 3, Damages for unemployment. 
Of the plaintiff as he had to wait for 
Bik months at Rs. 500 per month. ,, 3,000 


` All these items in Nos. 1, 2, and 3 are, ac- 
cording to the plaint, claims for damages 
on the “footing of the men concerned being 
detained at the spot by reason of the alleged 
requisition of the defendants that the 
plaintiff was to remain in readiness for the 
work.that was promised in substitution. 
Regarded as aclaim for damages on the 
round of the defendants not having given 
him. the substituted work which they pro- 
mised we do - not think the plaintiff has 
really any case. The promise wasa purely 
gratutitous one, made only for the plaintiff s 
benefit, and Mr: Mitter “who has placed 
the 2 plaintiff's case before us with 
great ability and care has not been able 
to lay his finger on any material which 
would go to suggest that the plaintiff was 
called upon to maintain eny staff or incur 
any expenses. Such a claim in our judg- 
ment, is entirely unsustainable. But the 
Subordinate J udge has given the plaintiff 
a decree for a certain amount on these 
heads and we have therefore to ‘examine 
his. grounds for his doing so. 

| The judgment of the Subordinate Judge 
oñ. the question of damages is faulty. He 
has treated the question of damages as if 
it arose both on account ° of breach of 
the original contract and also on account 
of nonfulfilment of the promise for sub- 
stiluted work that was made. He held 
that so far as keeping masons, recruiting 
coolies and maintaining a staff was con- 
cerned, the story-was in the main untrue 


ahd ori the weekly statements Ex. J. series; 


= hée held that the men who were there were 
“ not sufficient to complete the dressing of 
the banks in order to get them ready for 
measurement. He found however that the 
defendants had offered to pay Rs. 559-7-0 as 
damages for sudden stoppage of work, and 
being ‘thus misled into thinking that a claim 
for damages on that ground was maintain- 
able he went into the question as-to what 
should be the measure of such damages. 
He found that the plaintiff's account 
showed that the plaintiff -had advanced 
Rs. 3,000 or a little less which he had not 
been ‘able torecover. It would a appear from 
what he has said in his judgment that if 
. the .old work had not been stopped or if 
any substituted work had been given the 
plaintiff could have recovered the advances. 
He seems further to have been .of the 
opinion thatif this loss was taken into 
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consideration in making the classification: 
and Rs. 10-8-0 had been allowed as the 
initial rate for the chainages for which the 
said rate was claimed, the plaintiff would 
have got an additional sum of Rs. 2,887-12-0 
whichis very nearly what the plaintiff 
alleged he had lost upon advances on 
account of labour. He therefore ‘allowed 
Rs. 2,887-12-0 on the ground of damages in- 
the place of Rs. 559- 7 -0 which the defend- 
ants had offered. As already observed this 
part of the Subordinate Judge's judgment 
cannot be supported, at least not on the 
ground on which it was based. But we 
have already said that the learned Judge 
was not entirely to blame for it; because it 
does not appearto have been urged before 
him thatan alternative claim for damages 
for stoppage of work was not maintainable 
along witha claim for a price of work done, 
and also because an offer to the extent of. 
Rs. 559-7-0 on account of such damages 
was made by the defendants themselves. 
We have been asked by Mr. Bagram to 
hold that thisclaim for damages has been 
wrongly allowed. 

The defendants have- not filed eny ap- 
peal from the decree of the court below 
and have noteven preferred any cross- 
objections to the plaintiff's -appeal. Mr. 
Bagram has relied upon the words O. XLI, 
r. 22 and O. XLI, r. 33, for his conten- 
tion that itis open 5 us to consider the 
validity of the judgment in so far as it 
has dealt withthe question of damuges. His 
contention 1n substance is that even though 
some particular item oritemsin an account 
may be found by the Court of Appeal 
against the respondent and on that footing 
the aniount for which a decree has been 
granted by the lower Court may have to he 
enhanced, still the decree might be supported 
by showing that in respect of some other 
item the court below made a mistake. We 
think thiscontention is sound subject to 
the qualification that the rule does not apply 
to decisions founded upon different rights 
or causesof action. Weare in agreement 
with the interpretation put upon O. XLI, 
r. 22 by Srinivasa Ayyangar, J., ın the case 
of Sri Ranga Thathachariar v. Srinivasa 
Thathachaiar (6) in which he held that under 
r. 22 itis not open to a respondent to have 
adjudicated by the Appellate Court rights 
or causes of action which have been decided 
against him in the court below and in 
respect of which he has filed no appeal or 
memorandum of objections. As regards 

(6) 104 Ind. Cas 472; AIR 1927 Mad. &01;£0 M 
866; 26 L W 125; 53 M L J 189; 39 ML T 234, 
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O. XLI, r. 33 we think it would be enough 
for us to say that though the terms of the 
rule are very wide, the rule should be 


cautiously applied and only in cases where . 


but for recourse to it the ends of justice 
would be defeated: Shib,Chandra v. A.C. 
Dulcken (7). i 


In the present case the claim for 


damiges “that “has been allowed by the . 
though it is unsup- . 


Subordinate Judge, 
portable in law as a claim for damages 
for breach of a contract, cannot be re- 
garded as unjust on its merits, seeing 
thatin the opinion of the learned Judge 
the plaintiff was put-to loss and this loss 
wasnot sufficiently taken into account in 
making the classfication. Though we are 
not prepared to rely on the account filed 
by the plaintiff it is more than . clear to 
our minds thatthe plaintiff had made a 
bad bargain in going in for this contract. 
The insistence with which he clamoured 
for higher rates forthe hard soil before 
all the superior authorities concerned is a 
clear indication that he had incurred some 
loss; no matter through whose fault or in 
whatever way it may have happened. He 
had worked well and was in the good books 
of the defendants as appears from the letters 
already referred to. He did not hesitate 
to forego all his prospects by taking re- 
course to a devise to hoodwink Mr. Bennett 
if only to get a better classification in order 
to: be able to recoup. himself as appears 
from the letter Ex. 4 (b). In his letter Ex. 
4- (m) to the Deputy Chief Engineer he 
complained that he had made _ advances 
to coolies to.the ` extent of Rs.- 2,000 
but that-the coolies had absconded. The 
railway authorities themselves considered 
him as somewhat hard hit or else- they 
would scarcely have offered him some 
compensation for stoppage of work. We 
are therefore unable to regard the decree 
for damages which the Subordinate Judge 
has made as calling for our interference 
even though such interference would be 
warranted by r. 33, O0. ALI of the Code. 
There remains now only the question of 
interest, which is the claim under Sch. C to 
the plaint to be considered. 

Interest. —We'see no reason to differ from 
the view which the -Subordinate. Judge 
has taken of this matter. The result is that 
in our opinion the appeal should be allow- 
ed in part, thie decree: passed by the court 
below being enhanced by Rs. 1,912-8-0+ 
Rs. 131-12-0=2,0444-0. As. regards the 
costs.of this appealin -view. of .the highly 

(7) 48Ind, Gas, 78, = aoe 
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inflated claim which. the appellant made, 
we would ellow him only the paper-book 


costs and Rs. 100 as hearing-fee. 
N. ` Appeal partly allowed. - 
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Civil Procedure Code (Act V of 1908), 3.11, Expl. 
bh, 0O. XXI, rr. 97, 108—Plea that might- and ought 
to have been raised—Scope of—Execution—~Executing 
Court not giving delivery—O. XXI, r. 97,1f applies 
—Limitation Act (IX of 1908), Sch. I, Art. 11-A.. - 

A deed of gift was executed by A` in favour of. 
two persons whomade a simple mortgage of the 
property infavour of B. B secured a final mortgage 
decree against the mortgagors in 191, and in execu- 
tion purchased this§property in 1918, and immediate- 
ly after A sued for a declaration that the gift deed 
was not bindingon her. On A's death CU wassub- 
stituted inher place. The suit was dismissed but 
C continued in possession and as B could not obtain 

ossession of itfrom C, the Official -Assignee (B 

aving been adjudicated insolvent in the meantime) 
sued C for possession in 1920. A's and’ after her. 
death C's adverse possession was admitted’ since 
1896. C pleaded adverse possession. The plaintiff 
urged that as C did not raise the plea: of adverse 
possession in the previous suit, C was barred from 
raising it in the subsequent suit: 

Held, that although the former suit debarred C from 
raising the pleathat the title of the plaintiff had 
been extinguished in 1918, (when. B purchased the 
property infexecution) by C's ‘adverse’ possession, it 
was open toB tosay that for12 years before: the 
date of the present suit, she was in adverse posses- 
sion of the property, and that this was a complets 
answer to the Official Assignee’s suit, |, a 

Order XXI, r.97, Civil Procedure Code doesnot 
apply when there is no attempton the part of the 
executing Court to give delivery to the decree-holder 
or auction-purchaeer. ee 

Where a decree-holder or auction-purchaser applies 
to be put in possession of property alleging that 
despite repeated demands the person in possession 
was unwilling to give him possession, the applica- 
tion isnotone under O XXI, çr. $7, nor isthe 
orcer onemade under O.: XXT, r. 99. A suit filed 
thereifter fcr possession of such property ‘is not à 
suit under O. XXI, r., 1083, soasto make Art.: 11-A, 
Limitation Act, applicable. Sobha Ram: - v.-Tursi 
Ram (1), not followed. : 


7 
- « -4 
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Second Civil -Appeal. from a decree 
of Buckland, J., dated the -llth 
August 1931. i o 

The Advocate-General,- Messrs. S. C. 


Mitter and S. P. Sinha, for the Appellant.. 
Messrs. W, W, K. Page and Laha, for the 


Respondent, -~ > 
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<” Rankin, C. J. In this case the de- 
+fendant, 2 lady of the name of Kiron 
Soshi Dasi, appeals from “a decision of 
my learned brother Buckland, J., in a 
suit brought against her by the Official 
Assignee of Calcutta for possession of 
premises No. 10, Sonagachi Lane, in the 
town of Calcutta together with mesne 
profits. On 25th February 1896, it ap- 
pears thata woman of the name of Bhu- 
ban Mohini Dasi executed a _ deed. of gift 
of theproperty in suit in favour of two 
persons, Gora Chand Dhur and Gour Mo- 
han Dhur, sonsof one Kunja Behari Dhur 
and these. persons on 14th March 1912 
granted a mortgage of that properly in 
favour ol” one Maharaj Kishore Khanna. 
InJuly 1914,° Khanna instituted a mort- 
gage suit against Gora Chand and Gour 
Mohan which resulted in a final decree 
“being passed in 1916 and a sale of the 
property in execution of the decree tcok 
place on 10th August 1918. On the day of 


this sale, Bhuban Mohini not only protested” 


‘tothe Registrar that the property still 
remained in herandthat the deed of gift 
‘under which the mortgagors claimed was 
null and void but she commenced a suit for 
declaration of her title, for a declaration 
that the deed of gift wasnot binding on her 
and for other reliefs against the mortgagee. 
She died afterwards and the present defend- 
ant Kiron Soshi Dasi was substituled in 
that suit in Bhuban  Mohini’s place and 
stead. While that suit was proceeding, 
the mortgagee Khanna in his own mort- 
gage suit obtamed a sale certificate on 
12th March 1919. On 13th March 1923, 
the suit of Bhuban Mohini which had become 
the suit of the present appellant Kiron 
Soshi was ‘dismissed by Page, J. There- 
upon, on 25th April 1923, Khanna the 
mortgagee, in his own suit applied for an 
order against the present appellant or any 
other person to vacate and make over 
vacant possession of the mortgaged pre- 
mises No. 10, Sonagachi Lane, on the 
allegation that a certificate of sale had been 
granted to him but that the premises were 
in the occupation of the said Kiron Soshi 
Dasi who refused to give up possession in 
spite of repeated demands. 

In that application, Kiron Soshi Dasi 
produced evidence of various tenants of 
the property who, deposed to the fact that 
she and Bhuban Mohini had beenin posses- 
sion for many years. She -did not 
dispute that she .was in posseseion of 
the : property or contend for a single 
moment that she was minded to 
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“give 
' the end dismissed by an order 
' Greaves, J. 

‘sary to detail 
‘that the present suit was brought ‘by the 
Official Assignee 


‘by Greaves, J., 


‘adverse possession admitted 
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it up. That application was :in 
made by 
Thereafler it is not neces- 
the events except to say 


because Khanna the 
mortgagee was adjudicated an insolvent on 


` 25th September 1929: : 


The plaint in the suit which is before 


-us was filed on 9th August 1930. At the 
“hearing of the suit, it was 
-that Bhuban“ Mohini and the defendant 


not disputed 


after her had been in adverse possession’ of 
this property ever since the date of the 
deed of gift which Bhuban Mohini had 
executed to Khanna’s mortgagors. At the 
settlement of the issues, a plea of 
limitation was taken and a plea of adverse 


‘possession and Mr. S; M. Bose on behalf of 
the plaintiff gave an express admission that 
the possession had been adverse possession 


from 1896 onwards. In these circumstan- 
ces, the defendant who was concluded ‘by 


the judgment of Page, J.,from denying that 
‘title was in the Official Assignee on the 
‘footing that the deed of gift was valid and 


that- the mortgage to Khanna was a good 
mortgage contended, first, that the suit 
was barred by limitation because it was not 
brought within one year of the order .made 
in 1923 dismissing the 
application for possession. She also conten- 
ded that her title by adverse possession 
‘was a complete defence to the suit. On 
this pointthe plaintiff said that Page, J.’s 
judgment made it impossible for. her in 
this suit toset up Art. 142 or Art. 144 
Limitation Act, as a defence. 

Now, the first question is a question on 
the merits, that is to say, whether or not this 
since 1896 
leaves the defendant without any answer 
tothe Official Assignee. In my opinion, 
it affords a complete defence: The con- 
tention on behalf of the plaintiff which the 
learned Judge has acceded to is as follows: 
The suit before Page, J., had been brought 
in August 1918. The.lady had in her plaint 
set up that the deed of gift was obtained by 
undue influence and had never been 
acted on or given effect to and that Khanna, 
the mortgagee had notice of all these facts. 
Page, J., was not convinced that. there was 
anything defective inthe deed of gift. He 
thought it valid and operative. Thereupon 
learned Counsel for the plaintiff in that 
case requested Page, J., to. allow 
hım to aménd the. plaint and’ plead an 
‘alternative case to the effect that, even if the 
deed of gift was valid and ellectivé, the 
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grantor, contrary to the deed of gift, had 
been in possession ever since, that that 
was adverse possession for more than 12 
years and that the title of the grantee under 
the deed of gifL had thus become extinguish- 
ed under s, 28, Limitation Act.‘ The 
learned Judge finding that this case had 
not been pleaded for one reason or another. 
refused to allow the amendment. 
therefore dismissed the suit for declaration 


as to the deed of gift and for an injunction. 


restraining the mortgagee from proceeding 
against the mortgaged subject. ‘The learn- 
ed Judge in the present case has discussed 
the question whether, although adverse 
possession was not a subject-matter of deci- 
sion before Page, J., the question of the 
lady’s adverse pcssession for 12 years prior 
to August 1918 isa matter within the ex- 
planation to s.11 of the Code a matter 
which might 


am notin the least disposed io disagree 
with that opinion. 


adverse possession. 


ant to-see whether or-notshe had madè out 
that for 12 years prior to 10th August 1918 
she had been in adverse possession. It 
must be taken therefore that before 10th 
August 1918 she had not been for 12 years 
in adverse possession, that is to say, she is 
not now able to say that the title of the 
Official Assignee was goneon 10th August 
1918 by. reason of 12 years: adverse pos- 
session. - i 


‘It has been pointed out by the learned : 


Advocate-General that the judgment of 
Page, J., cannot be taken to mean that 
her possession hereafter ceased to be 
adverse. Her possession thereafter be- 
came all the more actually adverse by 
reason of Page, J.’s judgment. Then the 
question is: Does: Page, J.’s judgment ne- 
cesarily mean more than this: that she 
cannot be taken to have had in, August 
1918 adverse possession for 12 years. Iam 
of opinion that 16 means no more than that. 
Had she been in adverse possession for two 
years before that judgment, she would 
have had no case whatever and, if she had 
raised the case and the case had been nega- 
tived, it would not in the least have been 
necessary to infer that the- court had come 
to the .conclusion that, for those two years 
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and ought to have been: 
raised in thesame suit and he has come to - 
the conclusion that itis such a matter. I. 


I think it was for the. 
lady to put forward a case inher plaint not - 
only on title, but any case which she had to~ 
enableherin August 1918 to get relief 
against the mortgagee on- the footing of. 
If that question chad . 
been raised it would only have been relev- - 


693: 22 A L J 626; 
(FB). 
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she had not been in adverse possession. -In 
my judgment notwithstanding the judgment 
of Page, J., it is quite open to the lady, in 
the circumstances of the present case,. to 
say that for 12 years before the date of the 
present plaint she was in. adverse possession 
of the property. That is acomplete answer. 
to the suit and, on that ground alone, it 
seems to me that the suit should have been 
dismissed with costs.. 

“The question- of limitation which the 
learned Advocate-General raised in this 
appeal was .to the effect that the plaintiff's 
suit was bad under, Art. 11-A, because it 
was not brought within one year of the 
order made by Greaves, J., on 25th April. 


1923, dismissing the mortgagee’s application ` 
for possession under his sale certificate. The 
learned Judge has held and I think rightly. 
that these proceedings cannot -be said to- 


be proceeding upon an application under 
r. 97, O. XXI, of the Code and the order 
cannot be held to be an order under r. 99. 
“The case of Sobha Ram v. Tursi Ram (1), 
has been pressed in argument before us. 
In my judgment, the position of the matter 
under the Code is as follows: If a-person 


hasin a suit succeeded in getting ‘a decree 


for possession of certain property, he is en- 


titled to get an order from the court for de-. 


livering that property to him by way of exe- 
cution against any person who is bound. by 


the decree, - In like manner, if a person is ` 


an auction-purchaser of a property in a suit 
constituted in a certain way, he is entitled 


to get possession of that property ‘at the 


hands of the court by way of execution 
against persons who are bound by the sale. 
When in either of such cases the decree- 
holder .or the auction-purchaser desires the 


assistance of. the court to put him-into pos- - 
session he need not invoke the court’s assis- - 


tance if he can get possession peaceably 
without it he has to make up his mind as 


tothe kind of possession he is entitled to- 


claim and whether he is entitled by way of 


. 


mere execution to get possession against - 
the other party at all; for example, to take - 


the case which is the present case before us 


cannot for one reason or, another get posses- 
sion, he has to make up his mind -whether 
he will cn the strength of his title bring a 


-guit against whoever is in possession. or whe- 


ther he will get amere summary and equally 
successful remedy by execution. Ifhe wants 


_—the case of a person who has purchased a | 
‘property under a mortgage decree, if ‘he 


(1) 83 Ind. Cas. 923; AI R 1924 All. 495; 46 A - 


LR. 5 A 488 Oiv, 
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execution,hehas to make up his mind whether, 
having regard to the persons whom he desires 
to remove and having regard to the persons 
who are likely to object to his getting pos- 
session, the case is one within r. 95 or 
r..90. o 

If it is not, that is: to say, if someone is 
in possession who is under no duty to obey 
the decree in the particular suit, that is a 


- fact which he has to take into-account be- 


fore making up his mind to apply for exe- 
cution at all. That is a fact which points 
to this that he is unlikely to get an effective 
remedy merely by executing his decree or 
the sale certificate. In these circumstances, 
it may very well be that the proper course 
is not to attempt-to recover in'- execution 
without bringing an independent suit. It 
is only if he is prepared to say that the case 
isone within r. 95 or r. 96 that the -certifi- 
cate-holder or decree-holder has any business 
to approach the court in that suit for 
execution and when he does apply, ib 
appears to me that the order he ought to 
get is an order of the character in form 
No. 389in Appendix E of the Code, not an 


order directed against any particular person 


but a general order directing the officer of 
the court to put him into possession witha 
general direction to remove any person who 
refuses to vacate; else jit will be purely a 
general order of the character specified in 
r. 95. Having in that way invoked the 
assistance of the'court to put him into pos- 
session of two, things one or the other will 
happen; either he will get or he will fail 
to get possession because of the resistance 
or obstruction of somebody and when that 
happens it appears tome that it is opento 
him to apply under r. 97. In that case, 
the court will. investigate the question of 
the character. of the possession or the 
claim of right of the party objecting to the 
execution and will make an order. under 
r. 93 or.r. 99 the consequence of which 
will be that the order will be final subject 
always to the bringing of a suit such as 
is contemplated byr. 103, O. XXI. 

Inthe Allahabad case already cited, it 
appears to have been assumed that. without 
any order for execution under r. 95, or r. 
93. the decree-holder or the certificate- 
holder who goes on the law by himself and 
demands possession and does not get it can 
come ‘straightaway tothe court under r. 
97, O XXI, and that has given rise to the 
further question whether knowing that the 
person in possession is not minded to give 
it up it is necessary for him to go physical- 
ly and he really obstructed or régisted or 
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or whether it is enough -in such a 
case merely to show that the person was 
objecting to his possession. Jam not pre 
pared to accept the authority in the Allaha- 
bad case in so far as it appears to hold 
that r. 97 has any application in the absence 
of an attempt on the part of the court in 
execution to give delivery to the decree 
holder or the auction-purchaser. The words 
which appear as the rubric of the par: 
ticular rules of which r. 97 is the first one 
“resistance tə delivery of possession to 
decree-holder or purchaser” and the form 
provided in Appendix E is plain to the 


effect that resistance is resistance 
to the carrying out of the execution 
by the office of the court. Form No. 


40 is headed “summons to appear and 
answer charge of obstructing execution of 
decree” and it proceeds : mM 

“Whareas the decree-holder in the above. suit 
has complained to this court that you have resisted (or 
obstructed) the officer charged with the execution of 
the warrant for possession, ycu are hereby etc.” 

The language of the rule is: 

“Where the holder of a decree for possession or 
the purchaser of ‘any such property sold in exe- 
cution of a decree is resisted or obstructed by 
any person in obtaining possession of the prop- 
erty.” 

_ That language does not, it seems to me, 
Indicate that because an amicabie deliver- 
lug up ofthe property to the decree-holder 
or the certificate holder is refused, the 
matter is to come summarily before the 


court, there being no previous execution . ` 


directed for the purpose of giving possession 
[cf 1.93]. The great difficulty in my judg- 
ment is this: Both the court and the parties 
are apt to suppose that in order to- get a. 
warrant under r. 95 the question--of the 
character of the possession of the person 
likely to obstruct ought to be raised and 
decided. I am more particular in saying 
that that is not the intention ofr. 95 because 
one of the Judges in the Allahabad case 
already mentioned seems to have taken 
that view and I ses that in 1919 in the 
present case an order was made by me 
sitting on the original side purporting to 
be under 1. 95 and purporting to direct 
Kiron Soshi to vacate. That order was 
afterwards set aside. But it appears to 
me that the correct way of working these 
rules is this: First of all, to find _out 
whether the applicant claims to be within. 
r 95 orr. 95. Ifhe does not, dismiss his 
application then and there and leave him 
to. bring a separate suit. ae a 

Tf on any reasonable right he claims to ba 
under_r. 95 or r, 96, let him have a 
general warrant mentioning. nothing about. 
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any particular person who is likely to give 
trouble; wait and see “what particular 


person ‘does give trouble when the officer’ 


ofthe court comes to put theapplicant into 
possession; and according to the claim of 
the person who there gives trouble, an ap- 
plication may successfully be made under 
r. 97. In my judgment, it would be 
unsafe for this éourt to follow the ex- 
position given by any of the Judges in 
the case cited from 
Turni. Ram (1). The question in this 
suit iswhether an application having been 
made to Greaves, J., on -12th April, 1923, 
by Khanna saying that inspite of repeated 
demands Kiron ‘Soshi was unwilling to 
give him. possession, the dismissal of “that 
application meant that Khanna had one 
year only within which to bring his suit. 
Inmy judgment, that isnot so. Khanna’s 
application was not-.an application within 
r. 97; the order was not an order within 
r.99 and this suit is not within r. 103 
there having been no. execution proceeding 
or no order made by the court at any time 
directing that Khanna should be. put into 


possession of the property on the strength’ 


of the sale certificate. The: application 
may have been dismissed for this very 
reason. 

-One way to-test the matter: aul be to 


‘take the case of a decree-holder who falls- 


within O. XXI, r. 22. He cannot get ex- 
ecution— Whether under r.35 or otherwise 
without giving notice under r. 22. Can 
hethen go informally and -without even a 
warrant or a copy of the decree: to demand 
possession and on refusal bring an applica- 
tion. under 1. 97 against anyone he finds in 
possession? I think not; on this point 
therefore the appeal fails, but as the ap- 
pellant succeeds on the first- point, the 
result is-that the appeal must be allow- 
ed with-.costs and the suit dismissed with 
costs. - 

- Costello; J. = agree. 

N.-A. Appeal allowed. 
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tract-Bank endorsing Bills of-exchange in favour of 
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séllers—Suit by s-llers biséd on accepted Bills—Stay 
of suit—Propriety of—Arbitration clause, . 

Where under the terms ofa C. I. F. Contract, the 
Bills of Exchange drawn by the sellers, direct the 
purchasers to pay tha invoice value of ‘the goods to’ 
a certain Bank andthe purchasers accept the Bills“ 
befora maturity, the effect of such a transaction 
ordinarily is that the liability of the purchasers to, 
the sellers for the invoice value of the goods is dis- 
charged and a liability tothe Bank under the Bills- 
is substituted, therefor. 

. Where a- olause i in the contract empowers the aslie 
to claim the invoice value in spite of the acceptance 
of the Bills, it is implied that if the seliers elect 
to sue forthe invoice ` value on the basis’ of the 
original contract they would sécurefor the buyers’ 
immunity against any claim on thə basis of the Bill’ 
and, conversely, if the buyers’ acceptance of the Bill: 
is enforced, they are absolved of their liability under 
the original contract. 

Ia the above cass, the Bank gidoi the’ Bills of: 
Exchange to the sellers who brought a suit:based on 
accepted Bills of Exchange, and the purchasers ap- 


-` plied under s. 19, Arbitration Act, for ‘stay of suit, 


basing their application on the ground that any dis- 
pute arising from contracts entered into ‘in-connec- 
tion with the agresment should bs referred to arbi- 
tration: 

Held, thatthe sellers in bringing the suit. on the 
basis of the Bills of Exchange were in the position of’ 
the Bank and there being no agreement between the. 
sellers as holders and the buyers as acceptors. of the: 
Bills of Exchange containing a clause authorising. 
reference to arbitration, s 19, Arbitration Act, was: 
not applicable. |p. 387, col. 2. 


First Civil Appeal against an order of the- 
First Additional District J udge, Cawnpore, 
dated the 4th February 1932. 

Messrs. P. L. Banerji, T. B. Baner and 
Ram Narain Verma, for the Appellants. 

Mr. N. P. Asthana, for the Respond- 
ents. ; | 

.dJudgment.—This is an appeal 
from an order of the First Additional: 
Subordinate Judge of Cawnpore on an. 
application by ‘the. defendants- -appellants: 
under s. 19, Arbitration Act, for stay'-of a 
suit ‘brought against the appellants-de-. 
fendants -by the “plaintiffs. The: plaintiffs 
are Sir Jacob Behrens and Sons: of Man-- 
chester, England, and the defendants 
Dhiraj Lal Ram Prasad, cloth - dealers in 
Cawnpore. These parties have entered into’ 
an agreement known as a C. I. F. -con-’ 
tract, in the terms of which the defendants. 
purchased cloth from the plaintiffs. : Under 
this contract transactions: are -carried-: out 
inthe following manner: The purchaser’ 
orders: certain goods. The seller; - after’ 
accépting the order, despatches the -godds, 
dh. the same time drawing Bills of. ‘Exchange 
directing the purchaser to pay the Chartered: 
Bank- of Cawnpore asum representing ‘the 
cost of goods, freight and insurance, up -to 
the arrival of the goods in- ‘India. The 
Bank tenders to the purchaser the Bills- 
of. Exchange, invoices, Bills of Lading -anq 
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other documents. The purchaser accepts 
the Bills of Exchange and gives the neces- 
sary instiuctions for tbe clearance of the 
goods. The bills of exchange ave then pre- 
sented on maturity to the purchaser who 
makes the payment and receives delivery 
of the goods. 

‘Inthe present case several orders for 
dhotis were placed with the plaintiff firm 
by the defendants, and the procedure out- 
lined above was adopted until the time 
came for the defendants to honour their 
acceptances of the Bills of Exchange and 
take delivery of the goods. In each case 
the defendants refused to do so. At first 
they asked for an extension of time, and 
subsequently asked that the matter might 
bereferred to arbitration in accordance 
with the terms of the agreement. Ulti- 
mately a suit was instituted for recovery of 
a sum of upwards of one lac of rupees 
due on the Billsof Exchange accepted 
by the defendants. The defendants there- 
upon made an application..under s. 19, 
Arbitration Act, forstay of the suit. The 
Subordinate Judge dismissed this appli- 
cation onthe following grounds: First he 
held that this is a suit based on accepted 
Bills of Exchange, andis not a suit for 
goods. delivered. Secondly he held that 
ina C. I. F. contract no question of arbi- 
tration can arise as in such contracts it 
is the duty ofthe buyer to pay the drafts 
drawn against shipment, and the only 
defence which he can takeis that docu- 
ments tendered were not proper documents. 
In other words no defence can be enter- 
tained without previous payment. Thirdly 
He held that no dispute had actually 
arisen which could be referred to arbitra- 
tion; and fourthly, he held thatin any case 
if such a dispute could be said to have 
arisen, 1t had not been made within 30 days 
ofthe date of the acceplance of the Bills 
of Exchange and therefore, under the terms 
of the agreement could not be referred to 
arbitration. 

Undoubtedly the learned Subordinate 
udge was asked to give a decision on 
all these points, and arguments have been 
addressed to usalso onall the matters 
dealt with in the judgment, but in our 
opinion the court should have confined 
itself strictly toa decision asto whether 
there was orwas not an adequate reason 
for not allowing this application in the 
terms of s. 19, Arbitration Act. If the 


decision of the Subordinate Judge on the. 
referred 


first point, to which we have err 
- aboye, is correct, it is not, in our opinion 


DHIRAS LAL RAM PRASAD V. JAGOB BEHARENS & SONS. 


+ 


143 10 


necessary at this stage to givea decision. 
on the other questionsdealt with by him. 
The agreement between the parties was 
enter alia. — 

(a) “lf euch firm offers are accepted by the sellers 
they shall refer ths despatch from Manchester of 
the goods draw upon the buyers or the buyers’ 
indentors at 60 days sight for the price so stated 
in such firm offer with documents attached through 
the National Bank of India Ltd. or such other. 
bank as the sellers hereafter select or agree to; 
(b) should the sellers, at the request of the buyers, 
draw any drafts onthe buyers’ indentors the buyers 
shall bs and remain liable as guarantors or sureties 
forthe acceptance and payment of such drafts 
and the sellers shall hold and continue to hold the 
buyers and the buyers indentors equally liable; 
(c) the sellers shallalso be entitled and remain 
entitled to recover the invoice of the goods from the 
buyers whether ornot the property inthe goods 
has passed tothe buyers and whether or not the 
drafts have been accepted; (d) disputes of whatever . 
nature arising outofany contract entered into in 
connection with this agreement including the ques- 
tion of the construction of such contract or of any 
trade usage governing the goods covered by such 
contract unless an amicable seitlement can be 


arrived at must be referred to arbitration 
under the rules of the Delhi Piece goods Asso- 
ciation.” 


In the present case the Bills of Exchange 
directed the defendantsto pay the invoice 
value to the Chartered Bank (which the 
plaintiffs selected as they could under the 
agreement). Thedefendants accepted the 
Bills before maturity. The effect ofsuch a 
transaction ordinarily is that the defend- 
ants’ liability to the plaintiffs for the 
invoice value of the goods is discharged, . 
anda liability tothe bank under the Bills 
is substituted therefor. The defendants 
could not beliable to both, thatis to the- 
plaintiffs for the price of goods and to the 
bank for acceptance of the Bills under s. 32, 
Negotiable Instruments Act, which clearly 
providesthatthe acceptor before maturity 
ofa Bill of Exchange is bound to pay the 
amount thereof at maturity according 
tothe apparenttenor ofacceptance. Clause 
(c, however, quoted above, (the numbering. 
is our own, adopted forthe sake of conven- 
lence) empowers the sellers to claim the 
invoice value in spite of the acceptance 
of the Bill. It isof course implied that if 
the sellers elect to sue for the invoice value 
onthe basis of the original contract they 
would secure ` for the buyers’ immunity 
against any claim on the basis of the Bill 
and, conversely, if the buyers’ acceptance 
of the Bill is enforced, they are absolved 
of their liability under the original con- 
tract. Butfor cl. (c) the legal position 
would have been only this; after acceptance 
followed by maturity of the Billthe buyers 
would have been liable only to the bank 


1933 


which alone would be liable tothe sellers- 


according tothe terms of the agreement 
between them, under which the sellers drew 
the Bill of Exchange in favour of the bank. 
Thesellers have however, reserved to them- 
selves an alternative remedy of falling 
. back on theoriginal consideration. It is 
only if they avail themselves ofthis remedy 
and- their claim is contested that a dispute 
will arise “out of a contract entered into 
in connection with this agreement” within 
the meaning of ihe arbitration clause 
quoted above marked (d). If, onthe other 
hand, the suit is based onthe Bill and a 
dispute arises in such suit; it cannot be 
said to arise out of any contract between 
`- the parties “in connection with the agree- 
ment’ but it arises between one of the 
parties toit and a third person in con- 
nection with the acceptance of the 
Bill, a transaction collateral to but not 
arising out of the agreement. 

In our opinion the agreement clearly 
gives to the seller an option to sue for 
the price of goods, but this option has not 
been exercised, and the main argument 
addressed tousisthat this is actually 
a suit for the price of goods. If it were 
so,no doubt inthe terms ofthe agreement 
the buyer would be able to refer to 
arbitration any objection which he had to 
make asto the quality or quantity of the 
goodssupplied but we are not of opinion 
that thisis in any sense a suit for the 
price of goods. Itis in form.and in sub- 
stance asuit based upon the acceptance 
by the defendant firm ofthe Bills of Ex- 
change. Itwas open to the plaintifis to 
sue for the price of goods, but it was also 
open to them to avail themselves of their 
position. as holders of the accepted and 
dishonoured drafts and to enforce against 
the defendants the terms of s. 32 Negoti- 
able Instruments Act, XXVI of 1881. 
Mr. Banerji forthe defendants-appellants 
has argued that the decision of the 
Subordinate Judge is entirely based 
upona judgment of the Lahore High 
Court in Radha Bihari Diwan Singh v. 
G. B. Alexander (1), and he has shown 
that that decision, although to some extent 
in point, is based upon a contract con- 
taining a clause whereby the sellers bound 


themselves < 
“to accept the draft on presentation and pay at 
maturity notwithstanding any objection they 
might have regarding or on account of any varia- 
tion inthe terms of the ‘Indént’.”’ 

There is no such clause in the present 
(1) 66 Tod. Cas. 48; A IR 1922 Lah. 353; 2 Lah, 
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agreement, and for that reason we preferred 
toleave out of account the judgment of the 
Lahore High Court which has been relied 
on by the learned Subordinate Judge. Our 
view in the case is as follows: The draft 
was drawn infavour of the Chartered Bank, 
and it was the Chartered Bank who had in 
the first instance a right to recover the 
sum due on the draft from the acceptor. 
Had the Bank sued on the acceptance, 
clearly the acceptors could not have pleaded 
that under an agreement between them- 
selves and a third party, namely, the 
sellers of the goods, they had a right to 
refer the matter to arbitration. No question 
asto the nature of the goods arose between 
the present appellants and the Chartered 
Bank, and there was no agreement bet- 
ween them containing any clause autho- 
rising a reference to arbitration. The 
Chartered Bank endorsed the Bills of 
Exchange to the plaintiffs, and the plaintiffs 
in bringing this suit on the basis of the 
Bills of Exchange are in the position of the 
Chartered Bank, and therefore entitled to’ 
frame their suit accordingly. Their posi- 
tion in this respect is the same as that of a 
total stranger to whom the Bank might en- 
dorse the Bills. A suit brought by them 
for the price ofthe goods will bring into 
operation the arbitration clause of the 
agreement between themselves “as sellers: 
and the defendants as buyers. But there 
is noagreement and no arbitration clause. 
which can comeinto force as between the 
plaintiffs as holders- and the defendants. 
as acceptors of the Bills of Exchange. 


In our opinionon this finding alone the. 
defendants’ application to refer‘ the dispute: 
to arbitration unders.19, Arbitration Act, 
should have been dismissed. The effect of 
such dismissal is that the defendants would. 
beat liberty to defend thesuit inthe Court 
of the Subordinate Judge on such grounds 
as they may be entitled to take. They 
can there raise the plea allowed to them 
by s. 43, Negotiable Instruments Act, that 
there has been a failure of consideration. . 
It is also open to them to institute their own: 
suit against the plaintiffs for any com- 
pensation to which they may be entitled 
forthe alleged breach of the agreement in. 
that the plaintiffs are said to have sent 
dhotis which are not of agreed dimensions, : 
if such a defence is not open to them in- 
this suit, a question on which we express no 
opinion. - Consequently we. deprecate those. 
findings of the Subordinate Judge. which 
appear to cutoff from the - defendants - the. 
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defence which they mightraise in the trial 
of the suit in the Court of the Subordinate 
Judge orin a suit of their own. These are 
the third and the fourth findings to which 
we have referred above. On one ‘of these 
‘findings we cannot agree with the view 
taken by the Judge, and we think it 
proper toset aside that finding. He has 
held that no dispute has arisen which could 
have been referred to arbitration had the 
arbitration clause of the agreement come 
into operation.. In our opinion such a 
dispute has arisen. Before the filing of 
the suit the defendants’ complained that 
on information received from customers they 
had reasons to suppose that ‘the dhotis 
supplied in these consignments were not in 
accordance with the specifications in the 
invoice. The Judge appears to have 
overlooked thefactthat this is one of the 
matters-which the defendants wished to 
refer to arbitration, and as they. clearly 
putforwardthis claim before the suit was 
filed, it cannot be said that there was no 
dispute which should have been referred to 
arbitration under the agreement if the 
arbitration clause in the agreement had 
come into operation. 
The Judge has alsoheld that the objec- 
tion, if made, was beyond time, having 
been made morethan 30 days after the 
acceptance. In our opinion thisis a matter 
which should not be decided in the present 
proceeding. It is true that there is a 
decision of. a Bench of this Court in the 
case of Kedarnath Motilal v. Sukhamal 
Bansidhar (2), which seems to hold that a 
decision by arbitrators on an objection 
raised::beyond a period allowed for making 
such objections in an agreement is. void, 
though one of the Judges expressed the 
opinion.that the arbitrators themselves 
should decide the question whether the 
objection. was or was not made within 
time.. We do not think it necessaiy in 
these. proceedings to express any opinion 
on..this matter. We consider that the 
finding of the Subordinate Judge is pre- 
mature and that this matter may bereopen- 
ed, if parties wish to doso in the trial of 
the suit.or in another suit. We consider 
that at the present stage the duty of the 
Subordinate Judge, and, therefore, our own 
duty, was. merely. to decide whether this 
suit should be stayed in order that the 
matter may be referred io arbitration. under 
the agreement between the parties or not. 
In, Gur, view no case for reference has been 
:(2): 86 Inds Cas. 691; A I'R 1022-- All, 522; 44-4 
481; 20;A,b-J:385; URL R (A) 640 22 Nan 
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made out and the suit is, therefore, oné 
which must be heard on its merits as a 
suit based on the acceptance of a Bill of 
Exchange. We do not wish to record any 
finding or to support. any finding which. 
might preclude the defendants from setting 
in the written statement 
now to be filed which is open to them in 
a suit of this nature, and we accordingly 
set aside all those findings of the Sub- 
ordinate Judge, other than the finding which 
we affirm, that no reference to arbitration 
can be made in the terms of the agree- 
ment between the parties in the present 
suit as framed. Subject to this observa- 
tion we dismiss this appeal with costs. | 

N. Appeal dismissed. 





‘ALLAHABAD HIGH COURT... 
Second Civil Appeal No. 1372 of 1930. . : 
June 1, 1932. | 
SULAIMAN, C. J., AND BANEBJI, J. 
Babu SHAHZAD SINGH - PLAINTIFF 
APPELLANT - 
VETSUS ' = 
Musammat JIACHHA KUNWAR AND .- 
OTHERS — DEFENDANTS — RESPONDENTS. 
Specific Relief Act (I of 1877),s 27 (b)—Agreement 
by one party to transfer property to the other in case 
of contemplated transfer—Deed of exchange between 
representatives of one party anda stranger for value 
without notice— Suit by representatives of other pariy 
to enforce agreement—Enforceability of prior agree- 
ment. Wu. 
Where in 1874, two sets of persons agreed that in 
case ofa contemplated transfer, the “property dealt 
with inthe agreement was to be transferred to’ the. 
other party fora proper price,and in 1928, a deed: 
of exchange was executed between the representa- 
tives of one of the parties and a stranger, who had 
no notice of the agreement and a suit was brought 
by the representatives of the other party to enforce | 
the previous agreement : ae, oes 
Held, that the provisions of s. 27 of the Specific 
Relief Act, applied and that the transferee for yalue 
without notice was protected and the contract could 
not be enforced against such transferee.- Aulad Ali 
vy, Ali Athar (1), distinguished. f E 
Second Civil Appeal from the decision of 
the Additional District Judge, Ghazipur, 
dated the 6th August, 1930. - i 
Messrs. Haribans Sahai and S. N. Verma, 
for the Appellants. ' 
Messrs. P. L. Banerji, Janki Prasad and 
A. P. Pandey, for the Respondents. 
Judgment.—This is a plaintiff's ap- 
peal arising out of a suit for specific per- 
formance of a contract entered in an ag-- 
reement dated the 24th of January, 1874 
between the predecessors of the parties: 
Two sets of persons agreed that in case of 
a contemplated transfer the property dealt. 
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with in the agreement was to be transferred 
to the other party for a proper price: 

On the 30th of July, 1928, a deed of ex- 
change was executed between the repre- 
sentatives of one of the parties and Musam- 
mat Jiachha Kunwar. The representative 
of the other party brought asuit to enforce 
the previous agreement. Both the courts 
below have dismissed the claim. The 
lower Appellate Court has distinctly found 
that Musammat Jiachha Kunwar had no 
notice of this deed of agreement when she 
roe the property for valuable considera- 

ion 
_ The learned Advocate for the plaintiff 
in second appeal first urges that this find- 
ing must not be accepted because the plea 
was not clearly taken in the written state- 
ment there was no specific issue’on the point, 
and because Musammat Jiachha Kunwar 
was Not examined on oath. We however, 
find that in para. 5 of her written statement 
she stated that she had no knowledge of 
this agreement. The issue framed by the 
first court was very comprehensive and 
was to the effect 

“Ts the plaintiff entitled to get the property in suit 

by virtue of the agreement and has the plaintiff any 
preferential right of pre-emption as against the de- 
fendant first set.” 
’ Both the courts below have gone into 
this question and found that she had no 
notice. It seems to us that when there was 
a denial by her in the written statement 
and when she led evidence and produced 
her son who was looking after her affairs 
that she had no knowledge of it, and when 
the agreement was more than 56 years old 
and there was no evidence whatsoever to 
show that she could have had any know- 
ledge of it, the court below was justified 
in recording the finding that she had no 
notice, particularly as she was a stranger 
to the family and an illiterate ‘pardanashin’ 
lady and there was nothing which would 
excite her suspicion or put her on inquiry. 
We think that the finding of the lower 
Appellate Court that she had no notice of 
the deed of agreement must be accepted 
in second appeal. 

The learned Advocate for the appellant 
relies on the Full Bench case of Aulad 
Ali v. Alt Athar (1). That case is un- 
doubtedly an authority binding upon us 
that a contract of this kind not only binds 
the parties thereto but also their represen- 
tatives. In that case one of the parties to the 
agreement was the defendant transferor 
who obviously had knowledge. ‘The trans- 

(1) 100 Ind. Oas. 683; 494A 527; AI R1927 All. 
170; 25 A L J 289 (F B), 
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ferée from him did not apparently plead 
want of notice, and this point was not 
pressed before the Full Bench which accord- 
ingly did not decide it. 

In the present case the transferee has 
been distinctly found to have been a bona 
fide transferee for value without notice. It 
seems to us that whethers. 37 of the Indian 
Contract Act, or general principles of 
equity justice and good conscience applied 
to the heirs of the promisor, the transferee 
for value was protected, If the principles 


- 
- 


embodied in s. 40 of the Transfer of Prop- 


erty Act, were applicable, even then the 
obligation cannot be enforced against a 
transferee for consideration and without 
notice of it or against the property: in his 
hands: The contract in dispute was-enter- 
ed into in 1874, before the coming into 
foree of the Transfer of Property Act, but 
after the Contract Act had been passed. - It 
is clear that specific performance of the 
contract can be enforced only unders:; 27 of 
the Specific Relief Act which section: makes 
an exception in favour of transferee for 
value who has paid his money in good faith 
and without notice of the original contract. 
We, therefore, think that no matter what 
principle or statute governs the- obligation 
of the representatives, the provisions con- 
tained ins. 27 of the Specifie Relief Act, 
must apply, and the defendant, who is a 
transferee for value without notice, is pro- 
tected and the contract cannot be enforced 
against him. 
- The plaintiff alleged that the transaction 
was one of sale, but the finding of the 
lower Appellate Court that it was a trans- 
action of exchange is conclusive against 
him. The suit has, therefore, been rightly 
dismissed and we dismiss appeal with 
costs. sn 
NA. Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civil Revision No. 166 of 1932, 
November 15, 1932, 


Maonarr, J. O. 
TIKARAM -PLAINTIFF —APPLICANT 


: ù VETSUS 
Tur BENGAL NAGPUR RAILWAY 
AND ANOTHER — DEFENDANT3— NON- 
APPLICANTS. 


Railways Act (IX of 1890), s. 72—Risk Note-B 
—Consignment of goods for carriage— General 
strike of employees—Damages—Whether due to 
misconduct—E fforts to minimise effect of strike by 
Railway— Whether material, : 
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Where. certain perishable goods were consigned 
for carriage under Risk Note-B and owing to 8 
- strike of Railway employees, along time elapsed 


_ before the goods reached the destination and the - 


consignor suffered damages : 

= Held, that the refusal to work by a single 
“employeeor by general strike must be considered 
‘misconduct of the Railway and that it was immaterial 
whether or not the Railway Company did all in 
their power to minimise the effect of the misconduct 
_ofsome of their servants. G J. P. Railway Co. v. 
Firm Gurdayal (1) referred to. 

- Application for revision of the decree of 
‘the Small Cause Court Judge, Chhindwara, 
‘dated the 4th March 19382. 

- ` Mr. A. V. Wazalwar, (with him Mr.. T. D. 
‘Zal),for the Applicant. 

- Mr. S. C. Dutt Choudhry, for the Non- 
Applicants. 

Judgment.—The applicant consigned 
certain perishable goods at Chhindwara 
on the 1st of February 1930 for carriage by 
Railway .to Amraoti Station. He signed a 
Risk Note Form “B” (Exh. D-2) by which he 
undertook to hold the Railway Aministra- 
tion harmless and free from all responsi- 
bility for any deterioration of the consign- 
ment whatever except upon proofthat such 
deterioration arose from the misconduct of 
. the Railway Administration’s servants. 
This agreement ‘was deemed to be made 
separately with all Railway Administrations 
whichshould be carriers for any portion 
of the transit. The consignment reached 
Ajniin good time. Owing to a strike of 
Railway employees more than a month elaps- 
ed beforeit reached Amraoti. The learned 
SmallCause Court Judge has held that 
‘the plaintiff hassuffered damages but that 
there was no misconduct onthe part ofthe 
Railway employees. 

Now thedamage arose from the strike, 
that is-from the refusal of Railway 
émployees to work. It is not suggested 
before me that this refusal was justified 
in the written statement, It is merely alleg- 
ed that the strikeofthe Railway employees 
was beyond the control of the defendants. 
In:my opinion, the refusal to work must be 
considered misconduct: my opinion is 
supported by G. I. P. Railway Co. v. Firm 
Gurdayal (1). I addthatif the misconduct 
ofasingle employee had involved the des- 
truction of the - consignment, the carriers 
would clearly be liable; it makes, in “my 
opinion, no difference that many servants 
were guilty of misconduct. It is not material 
whether or not the defendants did all in 
their powertominimise the effect of the 
misconduct of some of their servants. | 
-` (1) 103-Ind.:Oas, 655; LGR 6 Pat. 369; A IR 1927 

Pat. 397. : 
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The decision of the learned Small Cause 
Court Judge appears due to misapprehen- 
sion- I reverse his judgment. There isno 
decision onthe point whether both defend- 


“ants are liable, nor regarding the amount 


of damage suffered. The learned Small 
Cause Court Judge ‘is, therefore, directed 
to come to fresh decision: costs in this 
court will be borne by the non-applicants: 


Counsel’s fee Rs. 20. ; 
N.-A. Appeal accepted, 


ALLAHABAD HIGH COURT. 
-Miscellanous Case No. 653 of 1931. 
April 22, 1932. . 
SULAIMAN, C. J. AND MUKERJI, J. 

Messrs. JA1 DAYAL MADAN 


GOPAL or BENARES, In re 

Income Tax Act (XI of 1922), ss. 2 (2), 26-A, 55 
—Contract Act (IX of 1872), 2. 2389—‘Person'—If 
includes a firm—Whether firm can be partner in 
another firm—Firm of two  partners—Pariners in- 
terested in other firms also—Income from other firms 
credited in accounts of one firm—Income-tax liability 
of. 
The word ‘person’ ins. “83, Contract Act, should 
not be interpreted to include a firm, and a firm can- 
not be a partner in another firm. Seodayal Khemka 
v. Johanmull-Manmull (1) and Basanti Bibt'v. Babu 
Lal Poddar (3), relied on. [p 3¢2, col. 2.] l 

A firm in Benares consisted of two ` partners with 
equal shares. Besides owning this firm, the two part- 
ners had an interest in numerous firms bearing the 
same name and carrying on business at different 
places. The firm had, in the year of assessment, made 
no profits butthe other firms in which the partners 
were interested,had made considerable profits and 
the income received from these were credited into 
the books of the Benares firm : 

Held, that subject to the limitation that it did not 
necessarily follow that theincome received by the 
Benares firm was no part of its own income, the 
Benares firm could not Jegally bea partner in the 
other firm. [ibid ] 

Per Mukerji, J.- The Income-tax Act being a 
fiscal enactment must be liberally construed and 
administered with leaning always in favour of the 
subject, where they may be possible 

As to the question of the assessabilily of the amount 
to incomé-tax: ' 

Held, Per Sulaiman, C. J.—That ifthe money be- 
longed to the Benares firm and was invested by it 
as such and profits on tke amount bad been received 
back by it, that capital continued to belong to it, 
and the income earned would be the property of the’ 
Benares firm. - 

Miscellaneous reference made by the 


Commissioner of Income ,Tax, U. P., under - 
s. 66, sub-s. (2), Income-tax Act. 
Messrs. K. N. Katju and 
Prasad, for the Applicant. ; 
. Mr. U. S. Bajpai, Government Advocate, 

for the Crown. 
Sulaiman, C. J.—The question referred ' 
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to the High Court by the Commisioner is 


in the following words : - 

“Whether having regard to the! ‘deed of Datar 
ship, dated 16th April, }»28, and to other relevant 
evidence on the record, the finding that the registered 
firm Jai Dayal Madan Gopal of Benares is in its 
corporate capacity a partner’ in nine other firms 


bearing’ the same name was a legal and proper: 


finding?” 

Tt 1s obvious that the Commissioner has 
assumed that a registered firm can under 
the law be a partner in another firm in 
its corporate capacity, and. he has asked 
to answer the question whether having 
regard to the deed of the partnership and 
to other relevant evidence on the record, 
the firm Jai DayalMadan Gopal of Benares 
is a partner in the other firms. Strictly 
speaking the question of law that one firm 
cannot legally be a partner in another 
firm in its corporate capacity has not 
been referred to us. This would be clear 
if we see the grounds in the petition of 
the assessee for reference to the High 
Court. The first three grounds did not 
refer to this question at all. The fourth 
ground was confined to the proper con- 
struction of the instrument of partnership, 
and the fifth ground was 
“whether the income from various partnership con- 
cerns mentioned in the assessment order referred 
to in the appellate order is the exclusive income of 
the applicant firm or the individual income of the 
partners of the applicant firm under -the instrument 
A Aka read with the proviso tos. 55 of the 

cb. 


_ The question of the impossibility of one 
firm being a partner in another firm was 
not asked to be referred to. It is, how- 
ever, clear from the way in which the 
question has been put by ihe Commis- 
sioner, challenging, as it does, the legality 
and propriety of the Income Tax Officer 
it may well be said to include the ques- 
tion of law as stated above. 
power to reframe the question so as to 
answer ib correctly. But when reframing 
it we must take care that we do not answer 


the new question in a way which would- 


lead the income tax department to imply 


an answer to another- question not directly. 


included. The real matter with which the 
department is concerned is whether the 
income received by the Benares firm from 
the various partnership concerns in other 


places is a part of the taxable income of. 


ihe Benares firm or not. It is in a pro- 
ceeding relating to the assessment of tax 
on the income “of the Benares firm that 
the question whether the Benares firm can 
legally be a partner in the other firms 


arise3. The instrument of the partnership 


ane In re JAY DAYAL MADAN GOPAL, 


We have 


“8891 


begins as follows : 

“Whereas a partnership firm in the name of the 
head of our family Seth Jai Dayal Madan Gopal is 
carried on at Kashi Benares) and other places, 
in which we are share-holdera of half and half, 


ete.” 
If. the question had turned entirely on 


an interpretation of the instrument of the 
partnership, I would have said that it 
means that there is one partnership firm 
in thename of Seth Jai Dayal Madan Gopal 
carrying on business at Kashi (Benares) 
and other places in which the two persons 
are partners to the extent ofa half-share 
each: If an answer were sought as to 
whether the Benares firm a partner in the 
other firms on the basis of the deed of 
the partnership and other relevant eviden 
ce on the record, I would decline to answer 
the question because that is not a question 
of law at all but one of fact. Where the 
evidence is both oral and documentary. 
in addition to the deed of partnership I 
would not say that the matter is merely 
one of legal inference from found facts, 
but I would say that it is a question of 
fact itself. Rut if a question was asked 
whether one firm can legally bea partner 
in another firm, then I would unhesitatingly 
proceed to answer if. 

There is authority for the view that one 
firm cannot legally be a partner in ancther, 
firm. Section 239, Contract Act, defines a 
partnership as the relation which subsists 
between persons who have agreed to combine 
their property, labour or skill-in some- 
business, and to share the profits thereof 
between them. The view has been expres- 
sed that the word “person” in this section 
does not include a firm. I may refer to 
the case of Seodayal Khemkav. Joharmuil 
Manmull (1), at page 558* where Page, J., 
remarked that a firm is not a person; it 
is not an entity but is merely a collective 
name for the individuals who are members 
of the partnership. ` This case was followed 
by a Division Bench of tha Calcutta High 
Court in Brojo Lal Saha v. Budh Nath 
Pyare Lal & Co. (2), where it was held 
that a partnership entered into by two or 
more persons is not a legal person and’ 
that a firm is not a person within the- 
megning of s. 239, Contract Act, A Bench 
of our own High Court in Basanti Bibi v. 
Babu Lal Poddar (3), expressed a similar 


(1) 75 Ind. Cas. 81; A I R 1924 Oal. 74; 50 0. 
143;55 O. 
25; Ind. Rul, 


49. ; 
(2) 105 Ind. Oas 519; AI R 1928 Oal. 


l: 
(3) 124 Ind Cas. 19; A I R 1931 -All. 
(1930) All 451: (1930) ‘ALJ 1517, 


—*Pago of 50 U-|Ed] ~ 





392 


view that the owning of a five annas share 
in the factory could not be regarded as 
forming a separate partnership, but that 
thers was only one partnership owning 
the whole factory. The facts of the last- 
mentioned case were, however, peculiar. 
But it may be pointed out that the 
definition of the word “person” as given 
in the General Clauses Act, 1868, which 
was in force when the Contract Act was 
passed, | 
reproduced in the Act of 1897, was not 


expressly considered in the above cases.- 


According to that definition a person 
includes any company or association or 
body of individuals, whether incorporated 
or not s. 2 (3) of 1868 -and s. 3 (39) of 
1897. In Kader Bax v. Bukt Behari (4), 
another learned Judge of the Calcutta 
High Court when considering the argu- 
ment that a. partnership which purports 


to. exist between a firm and an 
individual is unlawful according to Indian, 
‘law, pointed out the fallacy that 


' “conceding that a firm is not a legal person, a person 
| within the meaning of s. 239 may yet be a combination 
of persons,” 


but pointed out that “person” is not defined 
in the Contract Act, and the definition of 
“person” in the General Clauses Act 
permits of this being the case: the terms 
of the section do not render unlawful or 
Impossible 'a partnership between an asso- 
ciation of persons, although unregistered, 
and an individual. But the learned Judge 
Went on to say: i 


- “that afirm is nothing, but an association of indi- 
viduals, and that when such an association under a 
firm name enters into a partnership with another in- 
dividual or another association of individuals, it is 
not the aggregate that ‘combines with the individul, 
but the individuals composing that aggregate.” 


If the definition of “person” as given in 
the General Clauses Act were to be applied 
` to the word “person” in s. 239 there would 
be absolutely no reason to exclude a firm 
from the scope.of that word. No doubt 


the definitions in the General Clauses Act 


apply only when there is nothing repugn- 
ant in the subject or text. But it would 
be difficult tosay that there. is something 
repugnant in s. 239-itself to the applicability 
of that definition of person. No doubt 
there are other sections in Chap.. II, of the 
Contract Act dealing 
with the death or disability of partners 
which would not be applicable to a firm. 
There is nothing absolutely incongruous in 
. holding that a firm isa legal person. Indeed 


(4) 140 Ind, Cas 759; AT R 1932 Cal! 768; 26 Ọ 
W. N 489; Ind, Rul. (1932) Cal, 33, ~ 
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such a conception exists in some systems 
of law. The English Partnership Act of 1890 
(53 & 54 Vict. CO. 39), s. 4, sub-s. (2) lays 
down that in Scotland a firm is a legal per- 
son distinct from the partners of whom it is 
composed. The question is not free from 
difficulty but having regard to the previous 
authorities, particularly of this court, I am 
not prepared to dissent from the view that 
the word “persons” ins. 239, Contract Act, 
should not be interpreted so as to include 
a firm. Such an interpretation avoids com- 
plications in dissolution of partnerships 
and may well be accepted. But the ques- 
tion whether a firm cennot be legally a 
partner in another firm so to be able-to 
enforce all rights of a partner and be 
burdened with all the liabilities of a part- 
ner, is entirely different from the question 
whether the income received by a firm 
which was wrongly admitted as a partner 
paid over to that firm is not legally money 
belonging to that firm. 

The question before us arises under the 
Income-Tax Act. The firm Jai Dayal 
Madan Gopal of Benares is the assessee in. 
this case. According to s. 2 (2) of that Act 
an  assessee means a person ~ by 
whom income-tax is payable. The present 
reference under s. 66 arises in the course of 
an assessment and has been made at the 
request of the assessee. We must for the 
purposes of the Income Tax Act regard the 
assessee, namely, the Benares firm, as a 
“person,” otherwise the department can- 
not tax the assessee at all. Under s. 239, 
Contract Act, the firm of Benares is a 
partnership firm. It can own property and 


have its own income. It can have a Manager 


authorized to aet on its behalf and to disg- 
pose ofits funds. The Income Tax Act re- 
cognizes a firm which got itself registered 
under s. 26-A, Income Tax Act. It therefore 
seems to me that the firm of Benares is a 
distinct legal entity - recognized ` ` by 
law, separate from the two individuals 
who. are. its partners or proprietors. If the 
Benares firm had some funds of its own 
and a part of its funds was invested in 
some other firm under a mistaken view of 
the law that the firm can be a partner in 
the other firm,'and some profit was earned 
on that income end has been paid over to 
the Benares firm and received by-it es its 
own income, the money belongs to the 
Benares firm and it is income received by 
that firm for purposes of the income-tax. Itis 
immaterial whether in the eye of the law 
the status of the Benares firm was that of 
a‘ partner in the other firm or not,- and 
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quite immaterial whether the Benares firm 
could: have in a court of law enforced its 
rights as a partner in the other firm or that 
other firm could have enforced the liability 
of the Benares firm as a partner. Money 
that has already been paid over to the 
Benares firm without protest as profits ‘on 
that firm’s-own funds has become apart of 
the income of the Benares firm. 

If once it is conceded that the Benares 
firm exists as anentity, separate from the 
two individuals who own it, it cannot be 
said that a part of its funds ceases to be 
the property of the firm as soon as it is 
ynvested in another firm. Surely, even if the 
relationship of a partner does not legally 
come into existence, the money so invested 
continued io be the property of the Benares 
firm and its return can be claimed. If profit 
earnedon it has been paid to the Beneras 
firm, the profif must be the property of that 
firm. In my opinion the question whether such 
income belongs to the firm or tothe part- 
ners in their individual: capacities is 
entirely one of fact. If money had been 
taken by the partners out of the Benares 
firm andre-invested by thèm inthe other 
firms, then itis their money and the 
profits earned on it belonged to them in 
their individual capacities, If, on the other 
hand, the money belonged to the Benares 
firm and was invested by the Benares 
firm as such and profits on the amount had 
been. received back by the Benares firm, the 
capital continues to belong to the Benares 
firm and the income earned thereon is the 
property of the Benares firm, although the 
Benares firm cannot in the eye of the law 
have the statusof a partner in the other 
firms. Subject to the limitation that it 
does not necessarily follow that the income 
received by the Benares firm is no part 
of its own income, I would answer the 
question referred by saying that even 
though the finding may be justified on 


evidence, the Benares firm cannot legally’ 


be a partnerin the nine other firms.. 
Mukerji,J.—This is a reference under 

s. 66, sub-s. (2), Income Tax Act, by 

the Commissioner of Income-Tax Act, U. P. 


There is a firm in Benares known as Jai: 


Dayal Madan Gopal. It 
partners with 


consisis of-two 
equal shares, one being 


Lala Jai Dayal and the other Rai Sahib- 


Ram Ratan Des. There seems to be a 
slight clerical mistake- in the nameof the 
second partnerin para. lof the statement 
of the case. . 
“The firm has an extensive business. Be- 


sides owning this firm-the, two partners’ 


ca IN re TAL DAYAL MADAN-GOPAL. 


503 
have: an interest in numerous firms bear- 


ing the same name and carrying on busi- 
ness at different parts of the country. In 


the year, of which the income for the pur- 


pose of assessment was under investigation 
it was found that the firm made no-pro- 
fits. It was however, calculated that the 
other firms in which the two partners at 
Benares were interested made considerable 
profits which after a slight correction was 
declared to be Rs 1,83,338. On this am- 
ount the tax and super-tax leviable has 
already been realised in the hands of the 
different firms. It appears that under the 
proviso tos. 55, Income Tax Act, where 
profits of an unregistered firm have been 
assessed to  super-tax no further 
super-tax can be levied on that 
sum in the hands of an individual partner 
of thefirm. If the two gentlemen, Mr. 
Jai Dayal and Rai Sahib Ram Ratan Das 
be treated as partners of the numerous 
firms which have yielded the income de- 
scribed above, they would not be any 
longer liable to pay super-tax on their 
individual share in the profits. The firm 
Jai Dayal Madan Gopal has been’ register- 
ed within the meaning of s. 2 (14), Income 
Tax Act. The view taken by the Income- 
tax department is that the registered firm 
Jai Dayal Madan Gopalis a corporate 
body and asa corporate body isa partner 
in the nine unregistered firms the profits of 
which have come to Rs. 1,81,338. If this view 
be correct, the exemption from super-tex 
contained in .the proviso tos. 55, Income- 
Tax Act, will no longer be applicable to 
the shares of the two individuals Lala Jai 
Dayal and Rai Sahib Ram Ratan Das. 
The contention of these gentlemen is that, 
as a matter of law, the firm Jai Dayal Medan 
Gopal is nota corporate body and could 
not be, having regard to the provision of 
s. 239. Contract Act, a partner of any other 
firm. They further contend that as a matter 
of law they namely Lala Jai Dayal and 
Rai Sahib Ram Ratan Das arethe partners 
in the.nine firms mentioned, in their - in- 
dividual capacity and are therefore -not 
liable to be taxed with super-tax on one 
half of the amount, Rs. 1,81,338, 

A preliminary objection was taken by 
the learned Government Advocate that the 
reference itselfis incompetent because the 
controversy arises not because any tax is 
sought tobelevied on thefirm Jai Dayal 
Madan Gopal but because of a controversy 
that arises out of assessment on the indivi- 
duals Lala Jai Dayaland Rai Sahib Ram 
Ratan Das, This contention... however is 
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‘not sound because the question has arisen 
“in the course of the assessment” on the 
firm Jai Dayal Madan Gopal. The reference 
is correct and compelent. The question 
that has been referred to us by the learn- 
ed Commissioner of Income Tax runs as 
follows : ; 
“whether having regard to the deed of partnership 
dated 16th April 1928 and other relevant evidence 
on the recordths finding that the registered firm 
Jai Dayal Madan Gopal of Benares is in its corporate 
capacity a partner in nine other firms bearing the 
same name wasa legaland proper finding.” 

. In framing this question for determine- 
tion by the High Court the learned Com- 
missioner has taken it for granted that 
the firm Jai Dayal Madan Gopal is a cor- 
porate body and it was possible, under 
the: law ascontained in the Contract Act, 
for a firm like this to bea partner of an 
another firm. The assessee firm hes aways 
contended that the income of Rs. 1,81,338 and 
odd is their individual income and not the 
income of the firm Jai Dayal Madan Gopal. 
The question was very prominently and 
very clearly put before the Commissioner 
of Income-tax in paras. (4) and (5) at 
page 25 of the printed reference. The 
same questions were raised before the 
Assistant Commissioner of Income-tax in 
their appeal by the assessee firm in para. 7 
at page 20 which runs as follows: 


“Because the finding of the learned Income-tax. 


Oficer- as treating the registered firm Jai Dayal 
Madan Gopal partners in other partnerships is illegal 
and is self-contradictory by treating the registered 
firm as capitalist partners.” 


Tt has been held in this court that when 


a Commissioner of Income-tax states a. 


case, it is open to this court to find out for 
itself what are the question or questions 
oflaw that do arise between the parties, 
namely, the assessee and the Income-tax 
department for determination by the High 
Court and to decide-those questions: see 
Sheo Prasad v. Commissioner of Income-tax 
OF and In re Kajori Mal-Kalyan Mal (6). 
Thisview has been followed in Bombay in 
the case of .Income-tax Commissioner V, 
National Mutual Life Association Ltd., (7). 
In this view of the law this court has to 
determine first what was the real point of 


controversy between the parties and then 


to pronounce an opinion on it. The real 
controversy between the parties is whe- 
ther the partners of the ‘nine unregistered 
firms which yielded profits are Lala Jai Dayal 


(5) 124 Ind Cas 467; A IR 1929 All 819; Ind. Rul ` 


(1930) All 515, 


(6) 122 Ind. Oas.741; A IR 1930 All. 209; (1930) A 


LJ 7&:Ind, Rul. (1930) All, 293. 
(7) 134 Ind, Cas. 555; AI R 1931 Bom. 448; 55 Bom. 
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and Rai Sahib Lala Ram Ratan Das 
individually or whether it is the firm Jai 
Dayal Madan Gopal, 7. e. the partner. 
This is alsoclear from para. 3 of the state- 
ment of the case. There can be no doubt 
that under s. 239, Contract Act, a firm can- 
nct be a partner of another- firm. 
According to the Income Tax Act, the words 
“firm” “partner” and “partnership” have 
the same meaning respectively as in the 
Gontract Act, 1872: vides. 2, sub-s. (6) (a). 
A partnership as defined in s. 239, Contract 
Act, is the relation which subsists between 
persons who are agreed io combine their 
property, labour or skill in some business 
and io share the profits thereof between 
them. Persons wha have entered into a 
partnership with one another are called 
collectively a firm. 

It is true lhat under the definition of the 
word “persons” contained in the General 
Clauses Act, 1868, a person includes a 
number of individuals associated for a 
purpose, although they may not be a cor- 
porate body. But this definition would 
apply only if any other meaning is not 


indicated by the context of,the law to be. 


interpreted. Now by para. 2 of the defini- 
tion of “partnership” persons who have 
entered into a partnership with one an- 
other are called collectively a firm. Then 
if a firm can be a partner, wehave this 
position that in defining a “partnership” 
the law uses the word “firm” which is 
hardly tobe expected. For the definition 
of “partnership” would then run something 
like this. Partnership is the relation which 
subsists between Individual persons or a 
firm and another firm or a firm and 
individual persons who have agreed etc. 
This way of defining aterm of law is hardly 
satisfactory. Then if we look tothe other 
sections of the Act, we shall ind that Ch. II, 
Contract Act, never contemplated that an 
incorporate body like a firm could bea 
partner. Take for example s. 254, which 


runs as follows : 

“At the suit of a partner the court may dissolve the 
partnership in the following case: (J) when a partner 
becomes of unsound mind ” 


“Now cana firm become of unsound mind? | 


Then again let us consider s. 253. Almost 
each of the rules regulating the relations of 
partners inter se presupposes that the 
partners are individuals and not-an in- 
corporate body likea firm. My own opinion 
therefore, is that a firm cannot be a partner 
in another firm. This opinion of mine was 
expressed by my brother Bennett, J., (sitting 


“with me), in Basanti Bibi v. Babu Lal Pod- 


dar (8).- This view has also.been taken 
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in Calcutta: see Sheodayal Khemka v. 
Joharmull Manmull (1) which was approved 
in BrojoLal Saha Banikya v. Budh Nath 
Pyarelal & Co. (2). The latest Calcutta case 
Kader Bux v. Bukt Behari (4) does not take 
a contrary view as was urged by the learn- 
ed Government Advocate. It being then 
the settled law that a firm cannot be a 
partner in another firm, the income-tax 
Officer was undoubtedly in the wrong when 
he held that the firm Jai Dayal-Madan 
Gopal was a partner in the ninefirms carry- 
ing on business at different places under 
the style Jai Dayal Madan Gopal. The 
question of law that does arise in this case 
is “whether as a matter of law the firm 
Jai Dayal Madan Gopal of Benares 
could be a partner of the nine unregis- 
tered firms of the same name carrying 
on business at different places and. whe- 
ther or not, it follows also as a matter 
of law, that the participation in the nine 
firms by Lala Jai Dayal and Lala Rai 
Sahib Ram Ratan Das was in their in- 
dividual capacity.” From what I have 
already stated it seems to me clear that 
there could be only one answer to this 
question and that is “that the two gentle- 
men Lala Jai Dayal and Lala Rai Sahib Ram 
Ratan Das are partners in their individual 
capacity in the nine unregistered firms 
styled Jai Dayal Madan Gopal.” 

It was argued on behalf of the Income- 
tax department that the income received 
from the unregistered firms was credited 
into the books ofthe Benares firm, namely, 
Jai Dayal Madan Gopal (registered), and 


therefore the income should not--be. treated- 
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. because of the law of Income-tax that the 


question has now arisen. But an individual 
however clever, cannot be expected to take 
precaution against the language employed 
by the Income-tax enactment, the pro- 
visions of which are so often obscure and 
exercise the minds of Counsel and Judges 
so much. In any case the Income Tax 
Act being a fiscal enactment must be 
liberally construed and administered with 
leaning always in favour of the subject, 
where that may be possible. In the result 
I would frame the question of law as 
stated above and would answer it also as 
stated above. In my opinion the asgessee 
has succeeded in this reference and. there- 
fore the Crown must pay his costs includ- 
iug the sum of Rs. 100 that was deposited 
by the assessee for the reference. I would 
assess the fee of the learned Government 
Advocate at Rs. 250 as considerable time 
was occupied in court in hearing this 
reference. l 
By the Court.— Subject to the limitation 
that it does not necessarily follow that the 
income received by ihe Benares firm is no 
part of its own income, we answer the 
question referred to us by saying that even 
though the finding may be justified on the 
evidence, the Benares Firm cannot legally 
in the nine other firms. 
The Crown must pay the costs of the 
assessee including the sum of Rs. 100 that 
was deposited by the assessee for the re- 
ference. We assess the fee of the learned 
Government Advocate at Rs. 250. We 
assess the costs of the assessee in this court 
at the amount certified by his Counsel 


as the income of two individual partners.-- up to Rs. 250. 


In my opinion this argument has no force. 
It may be that the two partners who con- 


stituted the registered Benares firm Jai_ 


Dayal Madan Gopal were not aware of 
. the law and for this reason or for some 
reason of convenience the money was 
deposited in the firm account of Jai Dayal 
Madan Gopal (registered), But this fact 
and this fact standing by itself could not 
make the income, the source of which is 


known, the property ofthe firm and not- 


the property of the two partners consider- 
ed individually. In the registered Benares 
firm the two partners had equal shares, 
and therefore it was immaterial to them- 
selves whether the amount was recorded 
as belonging jointly tothem or whether one 
half of the sum received was credited to 
each of them separately. It is only 


(R) 134 Ind Cas. 555: AIR 1931 Bom. 448; 55 B 
637; 33 Bom. L R 807; Ind, Rul. (1931) Bom. 491." 


N.-A. Answer accordingly. 


PRIVY COUNCIL. 
Appeal from the Oudh Chief Court. 
January 12, 1933. 
Lorp WRIGHT, Str GEORGE LOWNDES 
AND SIR DINSHAH MULLA. 

RAJA MOHAN AND OTHERS — APPELLANTS 

> VETSUS 

NISAR AHMAD KHAN AND ANOTHER— 

RESPONDENTS. 

Oudh Estates Act (I of 1869), ss 10, 14—Settle- 
ment— Order that settlement should be with three 
persons jointly—Subsequent arrangement among the 
three for granting sanad to one as sole owner— Whole 
interest covered by sanad, if comes within the Act— 
Succession to estate—Single heir—Property outside 
talukdari esiate—Succession—Presumption as to. 

On the death of a Raja, his widow claimed the 
settlement with herself onthe ground that she was 
the owner in her husband's place, and stated that two 
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: nephews of her husband lived with her and under 
her control and asked that one of them should 

` succeed her as’ owner. It was ordered by the settle- 

‘ment authorities that the settlement should be with 
the widow and the two nephews jointly and that a 

- patia be granted accordingly. 


Subsequently allthree parties came to an arrange- 
„ment by. which the sanad was to be granted to the 
--widow as sole owner and she was to be entered as 
~ talukdar under the Oudh Estates Act subject to cer- 
` tain restrictions agreed to between them : 

1 Held, (i) that the widow must be considered as 
having been atalukdar under the Act, -that the full 
title conferred by the sanadand the entry in the 

`- statutory lists vested inher, but subject to the obli- 

"gation under which she held the title; [p 397, col. 1] 


(ii) that thé title conferred under the 
“give the registered talukdar the absolute legal 
-titl as against the State and adverse claimants 
«to the taluka, but it did not relieve the talukdar 
-of any equitable obligations, to which, witha view 
‘to the completion of the settlement, he might have 
~subjécted ‘himself by his own valid agreement; [p, 
> 897, col 2) 

--, (iit) that when the estate descended to her successor 
| the beneficial rights had become merged and had 
* 6xpired and the absolute title, both legal and equit- 
able, vested in him astalukdar under the Act with 
-succession to a single heir. [p. 400, col. 2.] ; 
- | Held, further, that there was a rebuttable pre- 
‘sumption that on the death of a talukdar, property 
Gutside thetalukdari estate descended in the same 
- way -as the taluka; Murtaza Husain Khan v. 
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` Messrs. ‘A.M. Dunne, and K. V. L. Nar- 


asimham, for the Appellants. | 
Messrs. L. De, Gruyther and W. Wallach, 


> 


for the Respondents. -- 


Lord Wright.—These are consolidated 
appeals from two decrees of the Chief 
Court of Oudh, dated 15th October 1929, 
which affirmed two decrees of a single 
Judge of that court dated 8th October 1928, 
passed ‘on Suits Nos.1 and 2 of 1928 
respectively. The main point for decision 
in the appeals is whether appellants 
(plaintiffs) Nos.2 to 8 were entitled to 
succeed as Sunni Mahomadansto a share in 
the property left by Mohammad Ewaz Ali 
Khan, Talukdar of Mahona who died on 24th 


July 1915. Appellant No. 1 who had a 


financial interest in the property’ and was. 
financing the action may be disregarded 


- herein as his claim was not pressed in this 


appeal, having been rejected by the courts 
below. Respondent No. 1 who alone appear- 
ed on the appeal, claims the property as 
having descended to him as single heir of 
Ewaz Ali, either in virtue of Act I of 
1869 or according to family custom. 

The relationship between the parties is 


- Mahomed Yasin Ali Khan (5), relied on |p. 401, col 1.} -shown in the following pedigree ; 
oA eo FAZLE ALI KEAN | , 


i | 
Raja Ali Bakhsh Kban Ali Mardan Khan 
(died in 1857, married 
i Rani Sadha Bibi, who 
4 died on 29th August . 
< 1873). i 


Nabi Baksh 


Zenatun Nisam 
(died July, 1913). 


= Raja Jamshed Ali Khan 
(died on lith December 1876). 


(predeceased Ali Baksh), 


(predeceased Ali Baksh). 


BE ak aaa aaa ee 


| 
Ahmed Bakhsh Khan 
(married Hubba Bibi), 


Rajab Ali. 
(died issunelegs). 


Raja waz Ali” 
(died on se July 1915), 


OF? ka aa aa naa aa E EN S ka aaa e ang NG 


- | | l 
Yar Mohammad Dost Mohammad Mohammad Mustafa Behi ddia 


Khan (died on (died 
(died on 


31st January 1924). 


Badar-ud-duja 
(plaintiff No. 3). 


. 
| 
- 


on 
29th March 1917), 30th Octobér 1920.) 


aoe 
Iltifat-Ahmad 
(plaintiff No.2)... (died on 
10th November 1921). 
Five sons, who are : * 
plaintiffs Nos. 4 to 8 


ee, 


Nisar Ahmed 
(defendant No. 1) 


Suit No. 1 related to the property left by 
Eost Mohammad on his death in 1917; Suit 
No. 2 related tothe entire property left by 
Bwaz Ali on'his death in- 1915; the > appel- 
lants claimed in their respective proportions 


| 
_ Ahmed Yar Khan 
(died on 5th December 1924), - 


Ishtiyaq Ahmed Khan (defendant No. 2). 


a three-fifths share in the latter property 
and a one-fourth share in the former. 

The estate in question was known as 
the Mahona estate and had been for some 
generations in the family of Raja Ali 


- 


1933 


Bakhsh Khan ; he was killed after the end 
of the Mutiny in November 1858. The 
Government were then proceeding with the 
Second Summary Settlement of the. entiré 
land of Oudh which they had annexed, 
and they were inviting applications from the 
existing proprietors. Shortly after her hus- 
band’s death, the widow, Rani Sadha. Bibi, 
executed the form of application Form A: on 
that form thenames of the malguzars were 
stated to be those of herself, Jamshed Ali 
and Ewaz Ali. The Rani stated that the 
estate was a Raj, without pattidars or co- 
sharers, and ‘ancestral property, having 
been long in the possession of the family. 
She claimed the settlement with herself on 
the ground that she was the owner, in her 
husband’s place; she stated that the two 
nephews lived with her and under her 
control; she asked that Ewaz Ali should 
succeed her as owner. This application 
appears to have been provisionally granted, 
buton 15th March 1859, it was ordered _ by 
the settlement authorities that the settle- 
ment should bewiththe Rani and the two 
nephews jointly and a patta be granted 
accordingly. On the same day the patta 
was granted in the names of all three and a 
kabuliyat was executed by all three. The 
summary settlement was originally tempor- 
ary in character, being Jimited to three years, 
but as the talukdars were apprehensive that 
their tenure might be uncertain and it was 
desired to dispel these fears, a letter was 
published by the Government of India 
declaring that 


“every talukdar with whom a summary settlement 
has been made since the re-occupation of ‘the 
_provinee, has thereby, acquired a permanent 
erdia and transferable proprietary right, 
namely in the taluka for which he bas engaged, 
including the perpetual privilege of engaging with 
the Government for the Revenue of the taluka.” — 


The letter went on to provide for the 
preparation of a list of talukdars upon 
whom a proprietary right had thus been 
conferred and for the preparationof sanads 
to beissued tothem. This letter constitut- 


ed anact binding on the Government and- 


as applied tothe personsin question here, 
constituted the Rani and her two nephews, 
tenants-in-common of the taluka and a 
sanad ought to have been issued to them 
accordingly. Butin fact when the sanad 
for the taluka was issued on lith April, 
1862, it was inthe name of the Rani alone, 
and when lisis were prepared under Art. I 
of 1869, the name inserted was that of the 
Rani alone in lists I and II asthe talukdar, 

The main contention in this case has 
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been that the succession to the property 
was governed bythe Act, that is, thet the 
Rani was talukdar of the estate, and that the 
succession as under list II was that of 
devolutionupon a single heir; hence, it 
was claimed that Jamshed Ali-as single 
heir succeeded his aunt in 1873; then 
he was succeeded, as he had no issue, 
by his only brother Ewaz Ali as heir, 
on whose deathin 1915 the estate passed 
to his eldest son as heir, and finally to 
the latter’s eldest son, respondent No. 1. 
The appellants contended that the estate 
was outside the Act altogether, and hence 
they were entitled to succeedin accordance 
with the Sunni Muhammadan Law bothin 
respect of the estate possessed by Ewaz Ali 
at his death and also in respect of that 
portion of the estate which before his death 
he had transferred to his second son Dost 
Mohammad ; before their Lordships the 
former item was modified and it was ad- 
mitted that one-third portion of the Mahona 
estate was within the Act as being the pro- 
perty of the Rani under the settlement, she 
being the registered talukdar in respect of 
that share; the claim was therefore limit- 


ed to the two-thirds portion which was 
outside the Act. 


Respondent No. 1, while 
claiming that the whole estate was within 
the Actand that the Rani was the register- - 
ed talukdar, alternatively claimed’: that by 
the custom of the family, succession was 
on the basis of single heirship and hence 
that in any case the estate of Ewaz Ali 
descended ashe claims. Both the single 
Judge and the Chief Court in appeal have 
decided in favour of that latter contention. 

A. question was raised whether the rele- 
vant custom of the family was that of the 
family of the Rani’s father or that of her 
husband. But her sole claim was to her 
husband’s estate as representing his family 
and whatever grant was made to her by 
the Government was on that basis; all 
such grants were made by the Government 
as of lands which the Government had. an- 
nexed asabsolute owners, and though in | 
the main the grants were made to former 
proprietors, the grantees held solely under 
the new title given by the Government. 
Their Lordships think thet the courts be- 
low were right in holding that the rele- 
vant custom, if material to be considered, 
was that of the Rani’s husband’s family. 
It is immaterial whether the nephews 
are to be regarded as her hushand’s. heirs 
or. herown since as. both courts have held 
they were not only his, but also. her heirs, 
being the sons of her own sister. and 


398 


nearest surviving relatives. 

It is necessary to trace as shortly and in 
as summary a form as possible the mate- 
rial events subsequent to the Government 
letter of 10th October 1859, whereby as at 
that stage the estate was jointly vested in 
the three persons as talukdars, and to as- 
certain by what circumstances and with 
what consequences it came about that not 
only was the sanad granted tothe Rani 
alone, but she alone was registered as 
talukdar under Act I of 1869. The his- 
tory has been examined with great care 
and completeness in the courts below, 
especially by the Chief Judge, and may be 
summarized here. The Rani, as she had 
claimed atthe outset to be owner of the 
estate, still persisted in that claim and 
resisted any attempt by her nephews, who 
were 24 and 21 yeais old respectively, to 
assert their rights orto acquire a share in 
the management or control. The settle- 
ment authorities seem from time to time 
to have been perplexed as tothe position; 
at some periods they proceeded on the 
basis that all three persons were talukdars 

and at other times they treated the Rani 
as sole talukdar, subject to her providing 
due maintenance for her nephews and guar- 
anteeing their succession as heirs. But on 
23rd August 1861, all three parties came 
to an arrangement, eventually sanctioned 
by the’ Government, under which the Rani 
‘was to pay the nephews Rs. 1,200 a year 
and put them in possession of certain land 
as sir 

On the basis, as it seems to their Lord- 
‘ships, of that arrangement the sanad was 
granted to the Rani in her sole name: it 
was dated 8th April 1862. The Rani re- 
mained in possession though various dis- 
putes and contentions arose between her 
and her nephews between that date and 
the dates of making up the lists under Act 
I of 1869. No more than a reference to 
certain crucial matters during that period 
need here be made. Thus in 1864, the 
nephews were claiming to have the mana- 
gement taken away from the Rani, - but 
without success. Then in 1868 comes a 
very important document, a deed of lhe 
Rani dated 28th April 1868, registered at 
Lucknow, in which describing herself as 
talukdar of Mahona, she agreed that if 
the estate were left undivided in her pos- 
session as it was settled with her in the 
late Summary Settlement under the Gov- 
ernment sanad in her name alone, she would 
never alienate the estate by will or other- 
wise during her lifetime and ater her 
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death the estate should remain in 
force with the nearest male heir or 
heirs as it might be decided. When 


Act No. Lof 1869 was passed and it became 
necessary to draw up the lists, the settle- 
ment authorities were in some doubt how 
to deal with the question of the Mahona 
estate. 

The authorities seem to have heard all 
the three parties who appeared before them, 
and it was eventually recorded on the file 
that asettlement of the disputes has been 
arrived at, so that the parties were all of 
onemind and that before entering the 
Rani’s name under list J under the Act, 
the succession of the nephews had been 
provided for. In fact the Rani’s name was 
entered in respect of the Mahona estate in 
List I and List IJ, and she continued in 
full possession till her death on 27th 
August 1873. When that happened, Jamshed 
Ali Khan applied for possession, but his 
claim was contested by the younger brother, 
Ewaz Khan, on the ground that Jamshed 
Ali had agreed to give way to his brother: 
the dispute however was compromised on 
the terms that Jamshed Ali should have 
possession for life but without power to 
alienate, on condition of making certain 
-allowances to Ewaz Ali, who was to have 
in remainder a life estate, which was to 
become an absolute estate in theevent of 
Jamshed Ali dying without issue but Ewaz 
Ali leaving issue. These events in fact 
happened. On ist February 1875, Jamshed 
Ali was entered as talukdar of Mahona in 
succession to the Rani. Jamshed Ali died 
on llth December 1876, and Ewaz Ali 
was duly entered as succeeding, as he in 
tact did, to the taluka. He died on 24th 


‘July 1915, and was succeeded by his eldest 


-son Yar Mahommad Khan who died on 
3lst January 1924, and was in turn suc- 
ceeded by his eldest son, Nisar Ahmad 
Khan, respondent No. 1 herein. In July 
1927, suits Nos. 1 and 2 were commenced. 

The numerous cases already decided by 
this Board in regard to the Oudh settle- 
ment do not afford any complete parallel 
to the problems raised in the present 
appeal. Act I of 1869 defines a talukdar 
as any person whose name was entered in 
the first of the lists mentioned in s. 8 of 
the Act: the Rani’s name was so entered. 
Section 10 provides that po persons should 
be considered talukdars, except persons so 
entered and that the entry should be con- 
clusive evidence of the fact. Hence the 
Rani must be considered as having been 
a talukdar under the Act, 
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Section 3 provided that every talukdar 
with whom a summary settlement of the 
Government Revenue was made between 
lst April 1858 and 1Gth October 1859,. and 
to whom beforeihe passing of the Act, and 
subsequent to lst April 1858, a talukdari 
sanad -had been granted should bedeemed 
to have thereby acquired a permanent herit- 
able andtransferable right in the estate 
named in the list attached to the agree- 
ment -or kabultyat executed by such 
talukdar when such settlement was made. 
The Rani fulfilled all these requirements, 
but the appellants rely on the fact that 


the summary settlement was made with 


her not as sole proprietor but as 
prietor jointly with 
hence they claim that her rights were 
limited to that third which they now ad- 
mit, though ihey previously denied, he- 


pro- 


came vestedin her in accordance wiih the 


Act: astothe remaining two-thi. ds interest 
inthe estate they claim that that interest 
never fell within the Act at all, but was 
and remained the property of the nephews 
under thesummary settlement, as confirmed 
by the Government's letter of 10th October 
1859, so that its descent was never affected 
by the statutory rules prescribed ins. 22 
of the Act or by the statutory presumption 
based onthe placing of the estate in -list 
ITunder s. 8 read withs. 10 of the Act. 
They claim that therights so vested inthe 
nephews could not beaffected by the fact 
that the sanad was issued in respect of the 
whole estate in the name of the Rani alone 
or by the fact that her name alone was 
entered in the lists under the Act. 
contend that the sanad could not cancel 
rights already conferred by the Govern- 
ment and that the Act could not divest 
rights which had already been granted 
before it was passed. The latter conten- 
tion stated in the abstract cannot be contrc- 
verted ; the principle is clearly laid down 
by the Board, though in regard to very 
different facts, in the case of Muhammad 
Abdussamad v. Kurban Husain (1) though 
even in that case it had to be considered 
ee in Lord Lindley’s words, there had 

een 
“some family arrangement to the effect that the en- 
tries in question (that is in tke statutory. lists) should 


have been made and that the succession should be 
changed.” | 


What respondent No. 1 contends is that in . 


the present case there was a- family ar- 
rangement between the Rani, and two ne- 


(1) 26 A 119; 31 1A 30; 7 Ò O 254; 8 O W N 201; 8 
Sar, 593; 6 Bom, L R 238 (P 0) E a : 
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phews, to the effect that notwithstanding 
the terms of the settlement of 1859, the 
sanad should be granted to her as sole own- 
er and she alone should be entered in the lists 
under the Act as talukdar on condition 
that she should not in her lifetime alienate 
the estate but leave it to descend to her 
nephews as her heirs under the Act and’ 
meantime in her lifetime pay them: main- 
tenance. It was on this basis, respondent 
No. 1 contends, that the sanad was granted 
to the Rani alone, and her name alone was 
entered in the statutory lists. Their Lord- 
ships are of opinion that this contention, 
as an inference of fact, is justified by the 
history of the events summarized in the 
earlier portion of this opinion. 

The legal position thereby constituted 
may, their Lordships think, be shortly stat- 
ed to be that the full title conferred by the 
sanad and the entry in the statutory lists 
became vested in the Rani, but subject to. 
the obligation under which she held that 
title, and in consideration of which the 
nephews withdrew their opposition and the 
Government did what otherwise they cer- 
tainly would not have done, that is, granted 
the sanad and made the statutory entry in 
a form which was inconsistent with the 
summary settlement. It is not necessary. 
to determine whether the obligation so as- 
sumed by the Rani is to be deemed to con- 
stitute a declaration of trust or a covenant. 
It was, as their Lordships think, acted up- 
on by the nepbews and was binding on 
the Kani. The title conferred under the 
Act did indeed give the registered 
talukdar the absolute legal title as against 
the State and adverse claimants to the’ 
taluka, but it did not relieve the talukdar 
of any equitable obligation, to which, with 
a view to the completion of the settlement, 
he might have subjected himself by his 
own valid agreement. Numerous decisions 
of the Board have recognized and enforced 
as against a registered talukdar trusts or 
obligations of this character: as instances 
reference may be made to such authori- 
ties as Thukrani Sookraj Koomar v., 
Government (2) and Hasan Jafar v. 
Muhummad Askari (8). The latter case 
shows that such a trust may be constituted 
by the’ undertaking or agreement of the 
grantee together with the fact that it was 
on such agreement or undertaking the 
Government made the grant: as Lord Mac- 
neghten said at page 233* ; 

(2;14 MI A 112; 2 Sar. 705 (P. O.). 
ees 26 0 879; 26-1 A 229; 40W N 65;7 Sar. 550 


m a | 
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“Whatever Karam Ali took under the summary 
settlement and the sanad which followed it he took as 
a gift from the Government, It was, of course, 
competent for the Government when making the 
gift to impose on the recipient of their bounty any 
term they pleased not inconsistent withthe law. Jf 
the intention of the Government is clear it cannot 
make the least difference whether the terms were 
imposed by the Government of its own motion or 
suggested. by the grantee and assented to by the Gov- 
ernmeat.” 

There the sole grantee had given assu- 
rance that he would admit his former co- 
sharers and he was held to be a trustee ac- 
cordingly. In the present case, in their 
Lordships’ opinion, the Government made 
their final grant on the terms of the Rani’s 
registered deed on 28th April, 1868, and she 
was bound accordingly. Indeed she never 
disputed that. In this case however the 


real 
alone constituted by the sanad and entries 
in the lists under the Act of 1869 conflicted 
with the title conferred, under the letter 
of 10th October, 1859. According to that 
latter title the Rani was co-sharer with her 
two nephews; the case, therefore differs 
from the cases previously decided where 
consistently throughout the grant has been 
to the single donee who has then .been held 
bound by a trust in favour of the co- 
sharers in their due shares. Such a case 
was Kedar Nath v. Ratan Singh (4). The 
converse case of a discrepancy between 
the title under the summary settlement and 
that under the sanad and Act of 1869 is 
afforded by the authority already cited 
herein of Muhammd Abdussamad v. Kur- 
ban Hussain (1): it was held on the facts of 
that case that entries in the lists of Act I of 
1869-had not changed the succession, which 
depended on the settlement of 1899, 
but ‘Lord Lindley, as already ‘noted, 
in his opinion, was prepared to con- 
template that the entries would have 
changed the succession if madein accord- 


ance with a.family arrangement to that, 


effect. This is exactly what respondent 
No. 1 contends has happened in this case, 
Indeed, from the standpoint of the co-sharers 
it.does not appear to make any practical 
difference whether the family arrangement 
was made before the summary settlement or 
after the summary settlement but before the 
grant ofthe sanador, the making. of the 
entries under the Act, thoughno doubt it is 
material from the standpoint of the Govern- 
ment, who would not change from the terms 
of the summary settlement of. 1859. unless 

(4) 7 Ind. Cas. 648; 32 A415; 37 1A 161,14 O W 
N £85; (1910) MW N 311;8 ML T 193; 12O0L J 


995: 12 Bom. L R 696; 13 O O 332; 20ML J £00. 
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convinced thata relevant family arrange- 
ment had been arrived at. In the present- 
case, as their Lordships have already: 
explained, the Government were convinced 
ofthat fact at the two crucial epochs, that. 
is,on the issue ofthe sanad and the making, 
of the entries under the Act, though if is 
true that in the various intervening disputes. 
and discussions there were periods when 
occasional confusion and uncertainty exist- 
edin the minds ofthe settlement authori- 
ties. 

On the whole their Lordships conclude that: 
the settlement of 1859 was duly varied in 
accordance with a family arrangement and 
the effect of the sanad of 1*62 and of entry” 
in the lists under the Act No, 1 of 1869 was 
to vest the whole estate in the Rani as 
talukdar under the conditions ofthe Act, 
though subject to beneficial rightsin the. 
nephews to receive from her the agreed, 
maintenance and to succeed to the estate in 
the agreed order of succession, andto be 
guaranteed that she would not alienate the- 
estate. All this was duly carried out and, 
when the estate came to Ewaz Ali the bene- 
ficial rights had become merged and had 
expired and the absolute title, both legal 
and equitable, vested in him as talukdar 
under the Act with succession to a single. 
In due course the respondent succeed- 
edassingle heir to his father. It follows 
thatthe claim of the appellants fails.in: 
regardio Suit No. 2. The same result: 
follows in Suit No.1. The property there 
in question was part of the talukdan™: 
estate and was transferred by Ewaz Ali. 
when talukdar to his younger son Dest, 
Muhammad. When the latter died the 
property followed thesame line of devolution 
toa single heir under s. 14, Act I of 1869 
as amended by the United Provinces Act III 
of 1910, and thus in due course became 
vested in the respondent. 

This conclusion rendersit unnecessary to- 
consider the alternative case set up by res- 


` pondent No. 1, viz., that if he failed in his 


contention that the succession was governed 
by the Act he was still entitled to claim the 
same rightsas heirs on the ground of the 
custom of the family. Their Lordshipswill 
only say that if, contrary to their opinion,’ 
ActNo.I does not govern the succession: 
they are in full accord with the reasoning 
of the Chief Judge that the respondent has 
established a custom of the family of 
descent to asingle heir. Their Lordships 
need not repeat the Chief Judge’s careful 
analysis of the evidence which in their 
opinion, is sufficient tp establish the custom, 
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quite apart from the presumption given effect 
to by the Board in Murtaza Husain Khan v. 
Muhammad Yasin Ali Khan (5), that on 
the deathofa talukdar, property outside the 
talukdari estate descendsin the same way 
as thetaluka; in this case to asingle heir 
under list2. On any view Ewaz Ali must 
have been deemed, if their. Lordships had 
accepted the appellant’s main contention, 
to have been a registered talukdar, holding 
as talukdari estate the one-third share of 
Mahona, of which in that view the Rani was 
registered ralukdar, and hence the pre- 
sumption would apply to the residue of the 
property which he possessed on her death. 
It is true that this presumption-is rebuttable 
but the appellants called no evidence to 
rebutit. The custom would apply to the 
property which was the subjectof Suit No. 1. 
In the result their Lordships are of opinion 
that the appeal fails on all points, and 
shouldbe dismissed with costs, the decrees 
of the Chief Courtof Oudh being affirmed. 
They will humbly so advise His Majesty. - 

N.-A, Apperl dismissed. 
= Solicitor the Appellants :—Mr. 
H. Shephard. 

Solicitors for the Respondents :—Messrs. 
Hy. S. L. Polak & Co. 

(5) 36 Ind. Cas. 299; AI R 1916 P O 89; 431 A 
269: 19-0 O 290; 38 A 552; 20 M LT 362; 14 A L 
J 1083; 18 Bom. LR 88; 3l M L J 804; (1916)2 M 
Po. IPL W122;4 OLJ 8&4 L W 538 
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ALLAHABAD HIGH COURT. 
Execution: First Appeal No. 17 of 1931. 
‘July 11, 1932. 

MUKERJI, AG C.J :, AND BENNET, J. 

- BAHU RAM KISHORE —APPELLANT 

Versus 
Seth CHIRANJELAL— RESPONDENT. 

Civil’. Procedure- Code-(Act Vof 1908), s. 145— 
Mortgage decree=Suit by défendant- -Application by 
plaintiff. in the suit for stay of execution of decreé— 
Third party executing bond in plaintiffs’ suit— 
Decree, if. can be executed against executant of bond— 
Applicability.of s 145. 
_A was.the holder of a mortgage decree against G 
and others G. filel asuitand made an application 
for air injunction’ directing that the sale in'execution 
of the mortgage decree should be stayed; during 
pendency of his. suit'and oman -undertéking: by Fy, 
by execiiting atbond-that it the suit of G was dis- 
thissed and A suffered ,any’ loss, the loss might be 
made; ggod -from certain specified properties of It, 
the sale:was-stayed. Ths boad was filed in G's’ suit; 
which was ultimately dismissed and’ Athe: decree- 
holder who could not realize the whole amount-from 
the, sale, proceeded: to execute ths decree against 


Held,.that' the decree: could not. be executed against 
R inasmuch as: the. undertaking was giver in’ G's 
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suit and not in the proceedings in exectition relat* 


ing to the decree,sought to be executed by A, to 


which he was a perfect stranger. Se'tion 145, Civil 
Procedure Code did notapply to the case. Subba- 
raya Pillai v. Sathanatha Pandaram (|), referred 
to.- 

Execution First Appeal against the decision 
of the Sub-Judge Aligarh, dated the 22nd 
Novembér 1930. ; 

Messrs. G. Agarwala,S.K.Dar and Gopi 
Nath Kunzru, forthe Appellant. 

Mr. Panna Lal, for the Respondent. 

Judgment.—All fhe necessary facts of 
this case could not be discovered when the 
appeal was before usona former occasion 
and we had to adjoura the arguments for 
summoning of records. The facts materially 
are briefly these. One Chiranji Lal, the 
respondent before us, had a mortgage decrée 
against Keshab Deo and others, being Decree 
No. 424 of 1920, which wes made final on | 
90th August 1921. To this suit one Gauri 
Shanker wasa party. Gauri Shankar for 
some reason with which we are not con- 
cerned filed Suit No. 514 of 1922 and made 
an application for an injunction directing 
that the sale fixed for 18th January 1923 
should not be held at the instance of the 
dercee-holder, Chiranji Lal, pending the 
disposal of the suit. The court ordered 
that if Gauri Shanker furnished security to 
the amount of Rs. 5,000; the sale should 
be stayed. An undertaking was given by 
the dppellant. before us, one Ram Kishore, 
by execution of a bond, dated 29th January 
1923; that if the suit of Gauri Shankar was 
dismissed’ and Chiranji Lal suffered any 
loss, the loss might be made good from 
certain specified properties of Ram Kishore.. 
This uhdertaking was given and the bond 
was filed in Suit No. 514 ōf 1922 institrited 
by Gauri Shankar but not in the course of 
the execution proceedings in Decree No. 414 
of 1920. Gauri Shankar’s suit was heard 
and the execution: proéeedings’ in Décreé 
No. 424 of 1920 were stayed. Gavri Shankar's 
suit failed bothin the court of first instancé 
and ultimately in the High- Court on Ah 
November’ 1928. Chiranji Lal thereafter 
took out: executién-: of- Decree No, 424-of 
1920 and: got the-proferty sold’ twice. The 
first sale: that was-held-on- 5th December 
1924 »wasfor - Rs? 68:000- but- the’ sale was-set 
aside ‘andthe: sale-that- was: ultimately: hél 
on 3rd March 1926 was for Rs. 55,000 only. 
The -xesult: wae that-the’ money received*by 
the: sale-was ‘Tiot enough to ‘satisfy thë decréé 


‘in itsiétirety. -Atsmall balance of Rs. 1,000 


odd was: léft- and’. Obirênji Gal-obtained' a 
personal déerée agaist his jud gfient-débtors 
for-the:balancé'duey Thig- décreé' hé-could 
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not successfully execute because the judg- 
ment-debtors 
‘the decree-holder could be paid. 


Thereupon Chiranji Lal proceeded to 
execute Decree No. 424 of 1920 against Ram 

shore, Ram Kishore’s objections - were 
many. One was that the decree-holder 
suffered no loss and he was not liableto 
pay ecnything. Another ground was that 
the decree could not be executed against 
him, et any rate, by sale of the property 
mortgaged. Both the points which did not 
find favour with the court below have been 
repeated here. In our opinion the first point 
has no force. It is true that if the first 
sale had held good, it would have wiped out 
the entire debt and there would have been 
no occasion for Chiranji Lalto ask for the 
recovery of the small sum that remains 
unpaid. But it was no fault of Chiranji 
Lal that the sale wasset aside atthe instance 
of the judgment-debtor. There can be no 
doubt thatthe delay dueto Gauri Shankar’s 
suit resulted in an increase of the interest 
on the decretal amount and the interest 
for the period of 18 months and 925 days 
during which the suit was pending ought 
to be made good by Ram Kishore. We 
say this without prejudice tothe merits of the 
case that may be hereafter instituted by 
Chiranji Lal against Ram Kishore. The 
next point is whether Decree No. 424 of 1920 
may be executed against Ram Kishore. We 
are of opinion that it cannot be. The under- 
taking that was given was given in’ Suit 
No. 514 of 1922, and there is nothing “on 
the record of the proceedings in Suit No, 
424 of 1920 by which any liability may be 
fixed on Ram Kishore whether the 
liability be personal or against his pro- 
perty. 


The language ofs. 145 has been relied 


upon by the learned Counsel for the res- 


pondent. Butyin our Opinion, it does not 
help him. Section 145 is divided into three 
clauses and the liability is imposed on a 
person who has become liable as a surety. 
In the case before us Ram Kishore did not 
undertake to perform any decree or any 
part thereof. All that he said was that he 
would compensate the decree-holder in case 
the suit of Gauri Shankar was dismissed. 
The amount of his liability has to be 
computed. Further Gauri Shankar did not 
even appear in the execution of Decree 
No. 424 of 1920. So far as the record of 
that suit goes, including execution pro- 
ceedings, he is a perfect stranger. Clause 
(6) does not apply for obvious reasons. 
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Clause (c) again does not apply, because 
Ram Kishore has not made himself liable 
for payment of money under Decree No. 
424 of 920 or in any prcceeding consequent 
on Suit No. 424of 1920. As we have sald, 
Ram Kishore is entirely a stranger both 
to Suit No. 424 of 1920 and to its execu- 
tion proceedings. If the undertaking ‘given 
by Ram Kishore in Suit No. 514 of 1922 
could bring him in as a surety in exect- 
tion of Decree No. 424 of 1920, he might 
as well be treated as a surety in execution 
of Suit No. 424 of 1920 if he had given a 
private undertaking to Chiranji Lal by 
execution of a bond in his favour. It can 
never be argued that in such a case Ram 
Kishore would have been liable. In Sub- 
baraya Pillai v. Sathanatha Pandaram 
(1), a bond outside the court had been 
given by a surety to the decree-holder, and 
it was held (reversing the decree of a 
learned Judge of the Madras High Court) 
that the liability did not attach and the 
decree could not be executed against the 
surety. We agree with this decision. For 
the reasons given above, we allow the 
appeal, set aside the execution order of 
the Court below and dismiss tle applica- 
tion for execution as against the appel- 
lant Ram Kishore with costs throughout. 

h.-A, Appeal allowed. 


(1) 48Ind Cas 940; &L W 507; (1918) MW N 
764; 24 MLT 416, 
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VETSUS ` 
PROBODH CHANDRA SARKAR AND 

OTHERS — RESPONDENTS, - 
Will—Construction—Creation of absolute estates 
with two life estates intervening—Limitation Act 
(IX of 1908), s. 18, Sch. I, Art 20—Suit for recovery 
of share of property in possession of co-legatee— Art. 
120, if applicable—Co-sharer having duty to disclose 
knowledge about preperty—Non-disclosure by co- 
sharer—Effect— Whether extends limitation— Burden 
of proof of knowledge— How discharged—Release 
deed— Whether effects relinquishment of property 
existence of whichis not disclosed by executee of 
deed—Estoppel, plea of—When available. 
A will executed on lith April, 1868, provided, that 
certain Government Promissory Notes should devolve 
on the testators' wife and on her death to his daughter 
and on the death of the daughter to his grand-sons 
by the daughter. The daughter had two sons A and 
B. A died before his mother and grandmother 
leaving a son P. After the death of the testator's 
wife, his daughter died leaving a will, which made 


-a 
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no specific mention of the Government Promissory 
Notes. Soon after P attained majority in,1901, B 
took from him a conveyance of his entire property. 
Subsequently B died in 1915, leaving him surviving 
his widow D and a willby which he left all his 
ancestral and self acquired properties to her in ab- 
solute right. In 1922, P executed a release deed 
relinquishing all claim against the estate of B in 
return for a deed of gift executed by D in favour of 
P's wife of the properties which P had conveyed to 
B in 1901. No mention of the Promissory Notes 
was madein either of thesedocuments. In 1926, P 
instituted a suit against D for declaration of title 
and recovery of possession of a half share of the 
Government. Promissory Notes on the ground that 
he came toknow of the Promissory Notes only in 
1922.: It wasfound as a factthat this last allegation 
was true, knowledge ofthe Promissory Notes not 
having been disclosed to him at any time: 

Held, (4) that the intention of the testator was 
that the bequest would go tothe widow for her life, 
then to the daughter for her life and, therefore, to 
the grand-sons absolutely, in other words to create 
an absolute estate inthe grand-sons with the two 
life estates intervening, a thing not unknown or 
repugnant to Hindu Law, and hence P, whose father 
was alive at the timeof the death of the testator, 
was entitled toa half-share in the Promissory Notes 
as prayed for. Hallifax v. Wilson (1), referred 
to. [p 405, col 2, < 


(ii) that the case was governed by Art. 120, 
Limitation Act, and that the plaintiff had six yeas 
to sue from the date when the right to sue accrued 
Ghulam Muhammad v. Ghulam Hussain (2) and 
Mahomed Reasat Ali v. Hasin Banu (3, referred 
to. [p 406, col 2.] 

(iii) that being a co-sharer with P, a duty was 
cast upon his uncle B to disclose the facts about the 
Promissory Notes and if be remained silent when 
there was sucha duty, there was concealed fraud on 


his parton which P, the plaintiff could justly rely 
to get over the bar of limitation; and that the 
burden wason the defendant to show that the 


laintifi had ‘clear and definite knowledge’ of the 
acts which constituted fraud which is too remote to 
allow him to bring the suit. To discharge this 
burden, itis not enough for the defendant to show 
that the plaintiff had means available to him for 
coming toknowof the fraud. Mahomed fReasat Ali 
v. Hasin Banu (3), Rahimbhoy-Habibbhoy v. Turner 
(4), Biswanath Chakravarti v. Rabia Khatun (5) and 


Brother RADHA MOHUN ..... wa PAM KAMAL MONDAL .. es nari 


died 2156 April, 1868 
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ee v Betjamann (6), referred to. [p.40°, 
col, 2. 

(iv) that the plaintiff wasentitled to rely ons 18, 
Limitation Act and time began to run against himi 
only from 1922, when ha acquired knowledge of the 
Promissory Notes. [p. 408, col. 2.] 

(v) that as regards the deed of release executed by 
P it did not operate as a relinquishment of Ps claim 
to the Promissory Notes there having heen the con- 
cealment on the part of B regarding him and that 
the defendant who has obtained the properties left 
by his will, can have no higher rights and equities 
in her favour than B himself had, She is not in the 
position of a bona fide purchaser for value or an 
innocent third party. To her willapply all such con- 


siderations as could, inlaw andequity, apply to B 
hibit | Broderick v. Broderick (8), referred to. 
ibi 

vi) that there was no estoppel by the deeds of 


release and of gift and that the defendant claiming 
through B whoseconcealed fraud kept P ignorant 
of his rights, could not set up the pleaof estoppel. 
Sarat Chandra Dey v Gopal Chunder Lala W), 
referred to. [p. 404, col. 1 | 


Civil Appeal against original decree of the 
Additional Sub-Judge, 24-Pargannas, dated 
the 28th July, 1928. 

Messrs. Brojo Lal Charavarty and Kar- 
unamoy Ghose, for the Appellant. 

Messrs. Sarat Chandra Roy Choudhury, 
Amarendra Nath Bse, Panchanan Ghose, 
Durgadas Roy, Probodh Chandra Chattcr jee, 
Bireswar Chaterjee and Hara Krishna 
Pramanik, for the Respondents. 

Judgment.—In this suit the, plaintiff 
Probodh Chandra sircar, asked for a 
declaration of title to and recovery of 
possession of an 8-annas share of certain 
Government promissory notes of the face 
value of Rs. 100,100, or in the alternative 


‘for the value thereof, together with interest 


thereon, and for other consequential reliefs. 
The Subordinate Judge having decreed 
the suit the defendant Swarnamoyee Dasi 
has preferred this appeal. 

The parties are related thus: 


=W. Bhagabati Dasi died 


6th August, 1890 


aee we Brother Rap HARAMAN © 
Iswar Chandra. Another 
Brojendra. 


Debrani, died 3rd August, 1892 


er ef a 


Brojendra K. Sircar 
Died 181-839 


| 
Probodh plaintiff 
(Born in 1881, 
attained majority in 
- 1899). 


Jadunath Sircar, 
Died lst February, 1915 
=W, Swarnamoyee Dasi, defendant, 
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On 11th April, 1868, Rem Kamal Mondal 
executed a will ‘Kx. 1) under which “he 
left an 8-annas share of his paternal pro- 
perties lo his brother Radha Mohen snd 
the other 8-annas thereof to Iswar Chandra 
end Biojendra, the son and grandson 
respectively of his other brother Radhara- 
“man, and, providing that Radhamohan 
-should pay Rs. 25 a month, and Iswar 
Chandra and Brojendra Rs. 25.a month, 
4. e. Rs. 50 in all, to Ram Kamal’s widow, 
daughter and daughter’s sons; he provided 
that Government promissory notes of. the 
. value of rupees-two lacs odd, which had 
been dedicated to the worship of the 
.„ ejmalų deity Sridhar Jiu Thakur but stood 
in his name should, on his death, go to 
his brother Radhamohan who would perform 
the sheba of the deity with the interest 
thereof; he recited that he had already 
dedicated some of his self-acquired pro- 
perties to the deity Sri Raghunath Jiu 
Thakur installed by him, but they proved 
‘insufficient; and he accordingly left some 
other self-acquired properties to his wife 
Bhagbati Dasi and on her death to his 
daughter and daughter’s sons so that the 
income thereof might be applied for the 
worship of the said deity and also for the 
maintenance and other necessary expenses 
of the daughter and the grandson enjoin- 
ing them to perform the worship of the 
said deity in the said manner; and as 
regards other Government promissory notes 
which he had, that is to say besides those 
which had been dedicated to the ejmali 
‘deity as aforesaid, he provided: 

Tixcepling these, my wife Bhagabati 
Dasi and on her death my daughter and 
‘on her death my daughter's sons shall, on 
my death, be entitled to get. the Govern- 
ment promissory notes exclusively belong- 
ing to me whose numbers are mentioned 
in the aforesaid court papers, and in respect 
of those lastmentioned papers neither my 
brother, nor my nephews nor my brother's 
grandsons shall be competent to make any 
claim, and even if they do the same will 
not be accepted. It is these Government 
promissory notes, or rather aneight annas 
share thereof which the plaintiff alleges 
he is entitled to, which forms the subject- 
matter of the suit. A few more facts 
require to be stated. Ram Kamal died 
on 21st April, 1868. Probate ‘of his: will 
was taken by the executors of whom his 
widow Bhagabati Dasi was one. On 6th 
August, 1890, Bhagabati Dasi died. On 
12th March, 189], the daughter Debrani 
filed an application fur Letters of Ad. 
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ministration (Ex. 10) alleging that Govern- 
ment promissory notes of the value of one 
Jac one hunded which Ram Kamal had 
bequeathed in the aforesaid manner had 
been endorsed over to Bhagabuti Dasi as 
she had a life interest therein, and that 
Lhe said Government promissory notes were 
in her possession since Bhagabati Dasi’s 
death. Sheobtained the Letters of Adminis- 
tration and her son Jadu Nath Sircar who 
held a power-of-attorney from her dated 
drd August, 1878, (Ex. 12) bound himself 
as surety for her in that matter (Ex. 11). 
The plaintiff was born in 1881. His father 
Brojendre, brother of Jadu, died in 1884 
or 1885. In 1892 Debrani died leaving 
a will (vide Ex. 3) in which no specific 
mention wes made of these Government 
promissory notes, but it was said that-she 
had movable and immovable properties, 
as her stridhan, acquired from ` presents 
given to her by her father and her mother 
and that she had on her mother’s death 
obtained certain movable andimmovable - 
properties under her father’s will as his 
heir, from the income whereof she had 
also purchased some other properties of 
her own. She purported to make the will 
saying that all her properties, with the 
exception of those that she got under her 
father’s will as his heiress, belonged to 
her absolutely. The properties which thus 
belonged to her absolutely were disposed 
of by the will. By the will she gave, 
subject to certain bequests, a moiety theréof 
to Jadu absolutely, and she provided that 
the other half, subject to an allowance-for 
maintenance of Probodh’s mother, was to 
be held in trust by Jadu for Probodh until 
Probodh attained the age of 25 years. The 
will piovided that if Probodh behaved in 
a certain way he would be laken to have 
an absolute interest under the will, but 
in case Probodh died without any issue 
this moiety would go to Jadu and his 
heirs. On 8rd May, 1893, Jadu obtained 
probate (Ex. 3)of Debrani's will. Probodh 
attained majority in 1899. It is common 
ground that by this time he had acquired 
vices and had contracted debts and gone 
astray and that it became impossible to 
restrain him in the wild career into which 
he had launched himself. Soon after he 
attained majority, that is to say, on 24th 
November, 1901, Jadu took from him a 
conveyance, of his entire properties. This 
conveyance is not before us, but it is said 
that it was for.an adequate consideration. 
On lst February, 1915, Jadu died leaving 
him surviving his widow Swarnamoyee, 
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the defendant in this suit, and a will by 


which he left all his ancestral and self- 


acquired properties to her in absolute 
rrght. Prior to Jadu's death Probodh had 
married, and, he, his wife and his mother 
evidently were by this time in want, 
living mainly if not entirely on the bounty 
of Jadu. It is fairly clear that after Jadu's 
death, trouble from him was apprehended; 
and in consequence of this apprehension 
Swarnamoyee, before applying for probate 
of Jadu's will, took a letter from Probodh, 
his wife and his mother (Ex. C) dated 3rd 
April, 1915, in which it was said: 

“The revered Jadu Nath Sirear left by hia will 
all his ancestral and self-acquired properties to 
you’ for: good in absolute right. We were his 
dapendants and were supported by him. In order 
that there might not be any difliculty in faturs ag 


regards our maintenance'he ‘had made up his minä- 


to settle with us Srimati Nityakali Dasi {the mother) 
and Srimati Pankajini Dasi (the wife) the proper- 
ties purchased by him fram Probodh Ohandra Sircar. 
But on account of his sidden death he could not 
give effect to it Now that wa requested you for 
thik purpose, you ton out of affection for us hare 
agreed to make a proper settlement and have said 
Bo. So we and our Probodh Chandra all convey 
our thanks and inform you tbat none of us have any 
objection or claim at all -with regard to his estate. 
You may soon take out probate without Any 
trouble and go on maintatining us. This is our 
prayer.” 

On 28th March 1922 two déeds of re- 
lease. were executed, one by Probodh (Ex, A) 
end the other by Nityakali Dasi (Ex, B), 
and 1b is said that on the same day 
Swarnamoyee executed a deed of gift in 
favour of Nityakali Dasi in respect of all 
the properties which Probodh had con- 
veyed to Jadu in 1901. After the aforesaid 
documents were executed there appéars. to 
have been several litigations between the 


parties: two suits.were brought by Probodh’ 


against Swarnamoyee to recover arrears of 
annuity due upon. the term of Ram 
Kamal’s will, and asuit was instituted by 
Nityakali against Swarnamoyee to recover 
a sum of money which shealleged she had 
kept with Jadu; but it is not necessary 
to state what the results of these litigations 
were. Thereafter on Ist October 1926 the 
present suit wasinstituted. The suit was 
resisted by the defendant upon various 
grounds amongst which such as have been 
urged before us in this appeal will now be 
dealt with. The first contention urged is 
put inthe defendant's- written statement in 
these words: 

“This defendant further submits that as there ig a 
provision in the will of Ramkamal Mondal décéasad 
that his wife Bhagäbati Dasi, and on- her death her 
daughter, andor her death her daughter's sons, would 
acquire all his aelfi-acquired Government Promissory 
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notes andas thesaid Rhagabati Dasi and Debrent 
Dasi were alive after the death of the said Ramkamal 
Mondal and as the plaintiff's father, the late Brojendra 
Nath Sirear, died during the lifetime of the gril 
Bhagabati Dasi and Debrani Dasi, the said Brojendra 
Nath Sirear or the pleintiff did not or could nob 
legally acquire any titleto the self-acquired Govern: 
ment promissory notes which were left by the late 
Ramkamal Mondal." 


The question is one of construction, It 
has been argued that the use of the word 
Tad avarthamane (on her death) and the 
omission of any restrictive words as re- 
gards the estates that were conferred on 
the wife, the daughter and the grandsons, 
indicates that not successive estates but 
substitutional estates were intended to be 
conferred, In other words, it has been 
contended that the whole object of the wilt 
was to keep these Government promissory 
noles away from the brother and his line 
and thas nothing else was done by the 


“will than to leave them to his widow, and 


then to his daughter and thereafter to his 
daughter’s sons, as 1t would be in the 
case of intestacy. We are unable to agres 
in this view, Putting ourselves in the 
testator’s armchair for the moment, as we 
are bound to do, we can conceive of no reason 
why the testator should think of mention- 
ing the daughter and the daughter's sons 
if it was his intention to postpone the be- 
quets themselves in their favour in that 
way; we think it was his intention to make 
gifts in presenti in their favour, only 
postponing the enjoyment thereof in the 
casé of the daughter till on the death of the 
widow, and in the case of the grandsons till 
tHe livesof the widow and the daughter 
were over. We have been asked to con- 
strue the words used in their natural mean- 
ing; itis true that it isnotexpressly stated 
inthe will that the estate tothe widow was 
for her life, or that the estate to the daughter 
was for her life,and itis alse true that so 
farasthe widow and the daughter are 
concerned the devise apparently is no 
more restrictedin its character than in 
the caseof the grandsons. But taking the 
whole of the bequest together and giving 
the words their natural meaning we are 
driven to the conclusion that what was 
meant wasthat it would go to the widow 
for her life, then to the daughter for 
her life and thereafter to the grandsons 
absolutely. In other words the intention 
was to create an absolute estate in the 
grandsons with thetwo lifeestates interven- 
ing, a thing not unknown or repugnant to 
Hindu Law: The will, having regard to its 
date, is not governed by the Succession 
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Act, but even ifthe principles of that Act 
ave applied to il thes me result is reached 
because the interests created are not “con- 
tingent” but “vested.” The expression “on 
her death” must be taken to indicate 
merely the time when the gift over is to be 
reduced to possession and not the time 
when the right to such possession vesis; see 
Hallifax v. Wilson (1). The principle 
underlying thisruleis that no contingency 
is imported by the fact that the legacy is 
given after a life estate in the property 
bequeathed. As nothing is more certain 
than that every person who lives must die, 
the deathofa life-tenant is an event not 
contingent but certain. 

' But if the bequest had been not 
merely after the death of the life-tenant 
but to such of her sons as may be sur- 
viving on her death, then clearly the 
condition of surviving or being alive at her 
death would be a condition precedent to 
the vesting itself and the bequest would be 
a contingent one. As the plaintiff's father 
was alive at thetestator’s death the plaint- 
ifs right to a halfshare of the Govern- 
ment promissory notes cannot, in our 
opinion, be disputed. (Here the judgment 
considered matter noi material for this 
report, and taking up the question of 
limitation, proceeded asfollows.). Be that 
asit may, the question of limitation really 
depends upon the article to be applied. 
On behalf of the appellant it has been 
contended that the article applicable is 
Art. 49 or Art. 62,and on the respondent's 
behalf it has been said that either Art. 
123 or Art. 120 is the. article to apply. 
That Art. 123 will not apply has now 
been conclusively settled by the Judicial 
Commitieein the case of Ghulam Muham- 
mad v. Ghulam Hussain (2). Their Lord- 
ships have said in that case: 

“This article (meaning Art 123) only applies where 
the suit is vrought against an executor or adminis- 
trator or!some person legally charged with the 
duty of distributing the estate.” 

It cannot be contended 
capacity or 
Swarnamoyee. In the case of Muham» ad 
Reasat Ali v. Hasin Banu (3), in which a 
Muhammadan widow had sued to recover the 
cash and movables left by her husband on 


(1) (1809) 16 Ves. 168; 10 RR 146. 

(2, 136 lnd Cus, 454. AT R1932 P O 81, 507 A 
74: 54 A 93 (1932) A LJ 215; 34 Bom L R 510; 36 
OWN 310: 62 M L J 3871; 385 LW 
464; Ind. Rul. (1932) PO 118,90 W N 399; 550 L 
J 479(P C) 

(3) 21 © 157:20 LA 155; 17 Ind. Jur. 484: 6 Bar. 
(PO ` 374; Rafique & Jacksons PO No. 133 


that any such 
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the ground that she was her husband's 
heiress, their Lordships observed : l 

“this is not a suit for 2 distributive elare of 
property (Art.123), nor asuit for specific movable 
property wrongfully taken (Art. 49). This latter 
article does not appear tobe applicable toa suit to 
establish a right to inherit the property of a 
deceased person. Article 120 provides for a period 
of limitation of six years in a suit for which no 
period of limitation is provided elsewhere in the 
schedule.” 

Article 62, in our opinion, is wholly 
inappropriate. Arlicle49 isin our judg- 
ment, equally so in a case where, as here, 
a half-share in ceriain movableis sought 
to be recovered on declaration of title, 
such asuit not being a suit for “specific 
movable property,” which means. property 
of which one can demand the delivery in 
specie. In our opinion it must be held 
thatthesuit is governed by the residuary 
Art. 120. Theplaintiff had six years from 
the date when the right to sue accrued. 
That right accrued to him when the half- 
share of the Government promissory notes 
became due to him and so the question 
is whether he canrely, as he does, on s. 18, ` 
Limitation Act. As regards the circum- 
stances under which and the extent to 
which he may do so, the following pro- 
positionis well settled: Except when the 
plaintiff's knowledge is an ingredient of 
his cause of action the plaintiff's ignorance 
of his right to sue does not prevent time from 
running against him. But itis otherwise 
if such ignorance is brought about by the 
fraud of the defendant. In order to 
constitute fraud there must be some abuse 
of confidential position, some intentional 
imposition, or some deliberate concealment 
of facts: a designed fraud, by whicha 
pariy knowing to whom the right belongs 
conceals the facts and circumstances giving 
that right. The right of the party so de- 
fraudedis not affected by lapse of time, or 
by anything done or omitted to be done, 
so long as he remains, without any fault 
of his own, in ignorance of the fraud which 
has been committed. In the case of 
Rahimbhoy Habibhoy v. Turner (4) their 
Lordships of the Judicial Oommiitee 
observed: 

“When aman has committed fraud, the onus is on 
him to show that the injured perscn had clear 
and definite knowledge of the facts which con- 
stituted fraud, at a time which is too remote to 
allow him to bring the suit. The burden is not 
discharged by proof ofthe fact that some hints and 
clues had reached plaintifs which might have led to 
sith knowledge.” 

It is not the defendant’s case that Jadu 
had informed the plaintiff about his right 
PO 17 B 341; 20 I A 6; 6 Sar. 256; 17 Ind, Jur. 40 
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to the Government promissory notes under 
the will. Indeed, that cannot be her case, 
because such a case would be repugnant 
to her contention that the plaintiff had 
no suchright at all. Insuch circumstances 
it may safely be taken that the plaintiff's 
case that Jadu never disclosed to him his 
right to the Government promissory notes 
under the will is true. It is not also 
difficult toinfer that when Jadu took the 
Government promissory notes, endorsed over 
to himself and dealt with or disposed of 
them, he never disclosed that fact to the 
plaintiff. Indeed, judging from the posi- 
tion that the plaintiffwas occupying in 
‘the family and the relations which exis- 
ted between him and Jadu and consider- 
ing that Jadu took a conveyance from the 
plaintiff in respect of all his other prop- 
erties evidently with a desireto save them 
from being wasted, it is inconceivable that 
Jadu would ever think of doing so. To 
establish that such non-disclosure constitut- 
ed fraud three different attributes have been 
ascribed to Jadu. It has been urged that 
he was in the first place the skartaof the 
joint family, and nextly, that he was a 
trustee appointed under Debrani’s will, and 
thirdly, that he was the plaintiff's co-sharer 
in the matter of the Government’ promissory 
notes. l l 
Having regard to the recalcitrant career 
which the plaintiff had begun to pursue 
and the transaction in the shape of the pur- 
chase of plaintiff's properties which Jadu 
had made in 1901, it is difficult to attribute 
to Jadu, by reason of his being the senior 
male member of the family, the fiduciary 
character which is attributable to the karta 
of Mitakshara joint family, even assuming 
that, so far as such a character is concern- 
ed, a karta ofa Dayabhaga joint family 
does not stand on a different footing. The 
trust that Jadu wasto hold the properties 
dealt with by Debrani’s will on behalf of 
the plaintiff wasclearly not in respect of 
the Government promissory notes. But a 
co-sharer he certainly was, for the will 
gave him only a {half share in the Go- 
vernment promissory notes, the other half 
belonging, under the will, to the plaintiff 
on the termination of Debrani’s death. I£ 
during the lifetime of Debrani he got 
possession of the Government promissory 
notes from her he upon a true construc- 
tion of the will, was but a sharer therein 
and could claim no higher rights and 
privileges than a partner or a co-sharer 
could. A partner is always entitled to 
rely on the good faith of his co-partner, 
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And a co-sharer coming into exclusive 
possession of property belonging to himself 
and his co-sharer will be presumed to have 
done so not only for himself but for 
his co-sharer as well until there is ouster: 
see Biswanath Chakravarti v. Rabia Khatun 
(5). There was, therefore, a duty on the 
part of Jadu to speak, and if he Iremain- 
ed silent when there was such a duty, 
there was concealed fraud on his part on 
which the plaintiff can justly rely to get 
over the bar of limitation: Betjamann v. 
Betjamann (6). Once this position -is 
reached the burder would lie on the 
defendant to show that the plaintiff had 
“clear and definite Knowledge of the facts 
which constituted fraud which is too remote 
to allow him to bring the suit.” To dis- 
charge this burden it is not enough ‘for 
the defendant to show that the plaintiff 
had means available to him efor coming 
to know of the fraud. As Rigby, L. J., 
observed in the case of Betjamann v. 
Betjamann (6): l 

“What is the duty of a: man to inquire? To 
whom does he owe thai duty? Certainly not to 
the person who has committed the concealed fraud. 
For a man in that position to come and say: ‘you 
ought to have inquired, and if you had inquired, 
you would have found me out’ is utterly opposed to 
every principle of equity." 

The positive evidence which the defen- 
dant has brought tc prove thatthe plain- 
tiff in fact had knowledge of his rights : 
under the will is not believable and what 
the defendant herself has said in her 
evidence as to the plaintiff having had 
every access to the persons and, therefore, 
having had every opportunity of knowing 
how matters really stood falls far short 
of making out facts on which it might 
be held that time began to run. against 
the plaintiff. As the suit was instituted 
well within six years from 1922, when the 
plaintiff says he acquired knowledge of © 
the facts, the claim, in our judgment is 
not barred. ; 

Then it has been contended that the 
deed of release executed by the plaintiff 
in 1922 (Ex. A) absolves the defendant from 
her liability. But the deed is entirely 
silent as regards tha Government promis- 
sory notes, and it is nobody’s case that 
any claim to or repudiation. of a liability 
in respect of the Government promissory 
notes, in respect of which the deed could 


‘be regarded as constituting a disclaimer, 


was, at the date of zhe deed, in the con- 


(5) 117 Ind. Cas, 593; AIR 1929 Cal. 250; 56 O 616; 
330 WN 46 bine 


` (6) (1895) 2 Oh. 474; 64 L J Ob, 641; 12 R455; 73 
L R 182, 
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templation of the parties. We have read 
the terms of the deed with care, but not- 
withstanding the wide words in which they 
have been expressed we are not able to hold 
' that they can be read as including a dispute 
which thé-parties never thought of at the 
time. The words of the deed run thus: 
“Be it further stated that with regard to the 
mangement of my properties during my minority 
by my. said father’s elder brother, 4 e, your husband 
the. said late Jadu Nath Sircar, as truste ou my 
behalf as well as any money dug Dg 

tome that came'into hishands or control in con- 
nection therewith, as.aleo with regard to any act 
done by him in conhéction with my properties after 
my attainmentof majority I did not make any claim 
or epee against your husband, and ‘of this 
I informed your husband and yourself repeatedly 
long ago. But as there was nothing in writing 
about» thesame and’ as you demanded a written 
disclaimer from ma with regard thereto, I accord- 
ingly hereby, ete." ae 


‘ 
~ ‘ 
y 


“Reading the deed asa whole it seems 
ta us that its Intention was to effect a 
release in respect of all claims arising on 
account of the properties described in the 
schedule tothe deed and which had been 
taken by Jadu under the conveyance of 
1901, and on account of all liabilities con- 
sequent on the management thereof and 
also ‘all demands that could be made 
‘against Jadu for his dealings as trustee 
appointed by Debrani’s will. But assum- 
ing thatthe words, which are very general 
and wide, may be read as including all 
claims ofall kinds the position is that 
the defendant who has obtained the pro- 
perties left by Jadu by his will, can have no 
higher rights end equities inher favour 
than Jadu himself had. She is not.in the 
position ofa bona fide purchaser for value 
oran innocent third party. To her will 
apply all such considerations as could in 
law and equity, apply to Jadu himself. 
The proposition is as old asthe hills that 
a release shall be avoided where -there 
1s suppressio vert, suggestio falsi see 
Jarvis v. Duke (T) and Broderick v. Bro- 
derick (8). The proposition is, expressed 
in Story’s Equity Jurisprudence ss. 217 and 
219, thus: — i oe 

‘It ig upon the same ground that a court of 
equity proceeds where an instrument isso general 
in its terms ag to, release the rights of the party 
iopropefty to which he was wholly ignorant. that 
ho-had nny title, and whichis not within 
contemplation of the bargain at the time: when 
ib was made. In such cases the court restrains the 
instrument to the purposes of the bargain, and con- 
fins; the release “to ‘the right intended to be 
released’ or extinguisked Noris it in every 
case whereeven a materiel fact is mistaken or 
toknown without any default ofthe parties that 
(7) (681IJ LV rn. 20. 

(6) 17151 1 PW (N e.) 237, 
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a courbof equity will interfere. The fact may be 
unknown to both parties, orit may be known tg 
one party and unknown totheother litis known 
to one party and unknown tothe other that will 
in some cases afford a solid ground for relief, 
as for instance where it operates asa surpijse or a 
fraud upon the ignorant party. But in all cases 
the ground of relief. is mot the mistake or 
ignorance ofthe material facts alone, but ihe un- 
conscientious advantage taken by the party by-the 
concealment of them. Forif the’ parties act fairly. 
and-it isnot a case where one is hound to com- 
municate thefactstothe other upon the ground of 
confidence or otherwise, there the court “will dot 
interfere” | 
-Lastly it has been urged that by rea- 
son of the fact that the defendant was 
induced to execute the deed of gift there 
is an estoppel against the plaintiff. The 
estoppel is pleaded thus in the written 


Teena 


tbe administration and management of his properties 
and forany work dono byhim dming the time nor 
had hs any claim for any money in that connection 
aud thathe had no claim whatever in thatecors 
nection against the estate owned, beld end left by 
bim, and accordingly executed on 28th March, 1922, 
the nadabior deed of release etc. (para. 13). `` ; 
ee“This defendant relying on the statements of the 
releage executed by the plaintiff and also on his 
promise madea gift of property worth at least two 
lakhs inthe name of his motherfor the benefit of 
him and his family; the plaintiff's claim is barred 
by waiver, acquiescence and estoppel and the plaint- 
if is legally debarred from bringing the present 
guit (para 15).” f 
Strictly speaking, the averments set out 
above are not. sufficient for a plea of 
estoppel. But it is not unreasonable to 
assume that they mean that the defendant 
in making the gift acted on the representa- 
tion: of the plaintiff that he wovld have 
no further claim if the gift was made; 
and inasmuch as she did make ib the 
plaintif cannot be permitted to tusn round 
and run contrary to the representation 
that he then made. There are, hovyreyer, 
several difficulties in ihe way of this plea 
of the defendant being allowed. In the 
first place the defendant who derives her 
title through Jadu cannot plead any 
higher estoppel than Jadu could, and in 


-view. of: the concealed fraud that Jadu.. 


_ 
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was guilty of, the defendant’ can hardly 
plead an estoppel of this character, 


which, after all, embodies a doctrine of 
equity. Ithad been pointed out by the 
Judicial Committee in the case of Sarat 
Chandra Day v. Gopal Chander Lala (9) 
that the existence of the estoppel does not 
depend ‘on the motive, or on the knowledge 
of the matter on the part of the person 
making it, and in that way it does not 
matter whether the plaintiff's intention 
in making the representation was fraudv- 
lent or was due to mistake or misapprehen- 
sion and itis enough that the defendant was 
misled. So far however, as the present case 
is concerned the defendant can hardly be 
permitted to take the plea of estoppel 
claiming as she does through... Jadu, 
through whcse concealed  fratitl- the 
plaintiff was kept in ignorance of his real 
tights, Then again ihe essence of the 
doctrine is thatthe defendant should have 
been misled: but when none of the parties 
had any idea, at the time of plaintiff's 
tights tothe Government promissory notes 
and the representation did not expressly 
Include such rights, it is not possible to 
hold thatthe defendant was misled into 
thinking thatthe plaintiff was giving up 
such rights. 

In our opinion the contentions urged on 
behalf of the appellans cannot succeed. 
We . eccordingiy dismiss ihe appeal 
with costs to iespondent No. 1] only. 

The application not being pressed is re- 
jected. 

N. A. Appeal dismissed. 


(9) 20 © 298;-19 I A 203, 6 Sar. 224 (PO), 
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RESPONDENTS. 
Mortgage ~ftedemption—Clog on redemption— 
Stipulation giving fright te mortgagee to 


recover with interest at 2 per 
building or re-building 
- stipulation. 

Where a mortgage-deed provided that the mort- 
gages. was to, be in possession of the, premises aad 
he would be free to build of re-build a house there- 
in and in that case, on redemption, the mortgagor 


cent. money spent for 
house—Enforceability of 
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would pay the amount of the money spent in build- 
ing orre-building with interest at 2 per cent. per 
mensem : 

Held, that the stipulation was not a clogon the 
equity of redemption and the contract was enforceable 
at law andthat mortgagee was entitled to interest at 
2 per cent as stipulated for 'p.4lr, col 2.) 

{Case law discussed.] 

Broadly speaking a stipulation, which gives the 
mortgagee an advantage which does not arise legiti- 
mately out of the mortgage eontract, istreated as a 
stipulation io clog the redemption. [p. 41], col. 


Second Civil Appeal against the decision 
of Second Additional Sub-Judge, Gorakhpur, 
dated the 25th Novamber 1930. l 

Mr. M. H. Faruqi, for the Appellants 

Mr. Haribans Sahai, for the Respond- 
ents. : 

Judgment - This appeal arises ont of a 
suit for redemption instituted ‘by. the res- 
pondent, Dhanpat Gadariya. The mort- 
gage was made by the respondent's father 
on 30th October, 1905, for a term of sixty 
years in consideration of Rs. 75, The 
mortgagee was one Abdullah Weaver, the 
predecessor-in title of the defendants and 
the terms were as follows: The mort- 
gagee was to be 1a possession of the pre- 
mises. The rent of the premises wag 
taken to be annas 8 per mensem. he 
interest carried by the mortgage money 
was 2 per cent. per mensem. Thus, after 
deducting 8 annas per mensem as the rent 
of the house the mortgagor had to: pay 
Re, 1 per mensem at the end of sixty years 
at the time of the redemption: It. wag 
further agreed that the mortgagee would 
be free to build or rebuild the house and 
in that case, in the case of redemption, 
the mortgagor would pay the amount of 
the money spent over the building or 
rebuilding with interest at 2 per cent. 
per mensem. 


j 

The plaintiff alleged in the plaint that 
the mortgage had been made by his father 
without legal necessity, that the House was 
ancestral and ihat therefore he was. 
entitled to redeem the property by re- 
moval of the onerous term. The allegation 
that the house was ancestral was challeng- 
ed in the written statement but no issue 


= was framed by the courts. below. The 


first court decreed the suit on condition 
of payment of Rs. 2300. The plaintiff 
appealed, but in his memorandum of 
appeal he did not ask the question of the 
churacler of the ‘property to be tried. The 
lower Appellate Court came to the cons 
clusion that the redemption should he 


-allowed on payment of Rs. 711 only. It 


held that the cost of the building wag 
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Rs. 300, but as the house was capable of 
fetching a vent of between Rs. 5 and Rs. 6 
per month the interest would be set off 
against the usufruct and thus only the 
principal amount of Rs. 300 was to be 
paid on this head. The learned Counsel 
forthe appellants, thet is to say, the mort- 
gagees, has argued that the courts below 
were not entitled to interfere with the 
terms of the contract, and we think he is 
right. This case leads us to consider the 
law of mortgage with special reference to 
what is known as the-clog on redemp- 
tion. 

In England the law of mortgage is 
essentially different from our law. Cases of 
mortgage used to come in England under 
the jurisdiction of the equity courts, and the 
rules of equity apply to the cases of 
mortgage. Here in India we have got a 
codified law of mortgage and it would be 
improper for us in India to ignore the 
law obtaining in India and to look for the 
English cases as our guide, Where our 


statutory law will not help us, it may be. 


open to us to look to the English cases, 
for rules of equity, justice and good con- 
science, as laid down by.their Lordships 
of the Privy Councilin the case of Waghela 
Rajsanji v. Shekh Masludin (1), Mehrban 
Khan v. Makhana (2) and Mahomed Raza 
v.. Abbas. Bandi (3). In the last mentioned 
case s; 10, Transfer of Property Act, was 
applied as embodying a rule of justice, 
equity and good conscience. It has been 
held by their Lordships of the Privy 
Council that the mere fact that the term 
of redemption is large is no ground for 
holding that the agreement is bad and 
should be relieved against: see Bakhtawar 
Begum v. Husaini Khanum (4). The Courts 
below therefore were wrong in holding 
that because the term of redemption was 
sixty years it was a bad stipulation and 
the plaintiff was entitled to redeem within 
the term. The defendants however did not 


` (1) 11 B 551; 14 I A 89; 11 Ind. Jur. 315; 5 Sar, 16 
PO 
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(2) 123 Ind. Cas. 554; A I R 1930 P O 142; 57 IA 

168; 11 L 251: Ind. Rul. (19380) PO 186; (1930) A 
LJ 544; 51 0L J 427; 340 WN 529; 3LP LR 
583; 32 Bom. L R 882; 58M L J 714; 31 LW 732 
P OQ). 
(3) 137 Ind. Cas. 321; AI R 1932 PO158;59 TA 
236: 7 Luck. 257; Ind. Rul. (1932) PO 181; 36C W 
N 774; 34 Bom L K 1018; 90 W N 577; (1932) A 
L J 709; 36 L W 69;63 MLJ 180; (1932)MW N 
1011 (P 0). 

(4) 23 Ind. Oas. 355; AIR 1914P O 36;41I A 
84° 36 A 195;18 C W N 586; 26 M LJ 474; 12 A 
L J 473, 19O0L J 477; (1914) M W N411;15M L 
T 389; 16 Bom. L R 344; 1 L W 813 (P 0), 
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appeal and a redemption having ` been 
decreed, we have only to see on what terms 
the redemption should be decreed. 

The plaintiff stated in the plaint that 
the stipulations contained in the mort- 
gage deed were unconscionable, and there- 
fore not enforceable in a court of law. 
On this point the law is clearly defined in 
s. 14 and subsequent sections of the Con- 
tract Act. Where a contract is not tainted 
by coercion, undue influence, fraud, mis- 
representation or mistake, the contract has 
to be upheld in its entirety, unless there is 
any other law under which a relief can 
be granted to either party. For example, 
where the contract amounts to a penalty, 
s. 74, Contract Act, provides for relief at 
the discretion of the court. Again, where 
the Usurious Loans Act applies, it is 
open to the court to modify the terms of 
the contract. But apart from special 
rules of law, there is nothing to authorise 
the courts to interfere with the sanctity 
of contracts. This has been laid down by 
their Lordships of the Privy Council in 
numerous cases. 


The plaintiff did not allege 
his father entered into the mortgage 
under any mistake of law or was in- 
fluenced by fraud or there existed any 
other circumstance which would vitiate 
the contract. It was open to the plaint- 
iff's father to sell the house outright. If 
he had sold the house vutright for Rs. 75 
the plaintiff could never have asked for re- 
demption. It is therefore wrong to say 
that the terms entered into by the father 
were onerous and unconscionable and the 
plaintiff should be relieved against them. If 
the plaintiffs father knew that he was enter- 
ing into terms which would make it im- 
possible for him to redeem the property later 
or for his descendants to redeem tne prop- 
erty atthe end of sixty years, it was cer- 
tainly open to him not to enter into the 
contract and go to the creditor who could 
have given him better terms. Thus, under 
the law of the land, a contract has to be 
respected and cannot be interfered with 
except on well-known lines. Mere vague 
grounds of equity will not justify a court 
in interfering with the terms of the con- 
tract. In certain cases, the courts in India 
have followed the English rule which sets 
aside what it calls “clogs on equity of re- 
demption.”” Those rules have to be applied 
within well defined limits, and what con- 
tract may be set aside in England as a 
mere clog on redemption need not necegsari- 


that 
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ly-be set aside having regard to the con- 
ditions of the Indian law. Broadly speak- 
ing a stipulation, which gives the mort- 
gagee an advantage which does not arise 
legitimately out of the mortgage contract 
is treated as a stipulation to clog the redem- 
ption. Thus where the mortgagee and 
the mortgagor agree that after redemption 
the mortgagee would remain in possession 
of the lands mortgaged as a-tenant of the 
mortgagor with occupancy rights, the stipu- 
lation would beset aside as a clog on re- 
demption, The reason is clear. After the 
mortgage is redeemed, there remains no con- 
sideration for the subsidiary contract by 
which the mortgagee wants to remain in 
possession. The contract therefore fails. 
The contract is no part of the original con- 
tract of mortgage. Similar cases may be 
cited. i 


In the case of Sher Khan v. Swami Dayal 
(9), the stipulation was that there would be 
a redemption atthe end of five years, but 
if no redemption was asked for, then it 
could not be asked for another twelve years. 
Their Lordships of the Privy Council said 
that under s. 60, Transfer of Property Act, 
a party had an absolute right of redemp- 
tion after the mortgage money fell due and 

Lany stipulation that sought to interfere 
with that right of the mortgagor was bad 
in law. The case came under s. 23, Con- 
tract Act, and was therefore covered by 
Indian law. Two cases have been cited be- 
fore us as showing that rules of equity 
have been applied by this court and the 
stipulations between the parties have,been 
interfered with. One case is that of Rajat 
Singh v. Randhir Singh (6), This wes a 
case of mortgage of occupancy holdings. The 
mortgage ilself was bad and according to 
the view held in thiscourt, the redemption 
is allowed, because the mortgagor was enti- 
tled to get back his occupancy holdings, 
But by rules of equity he must pay back 
what he ha3 received from the mortgagee. 
Their Lordships who decided the case point- 
ed out that there were two kinds of cases, 
one kept the parties strictly within the 
terms of the mortgage and the other appli- 
ed the English rules of equity. Their Lord- 
ships say: 

“That is in which 


evident from the way 


(3) 66 Ind.Cas. 853; A IR 1922 POl7; 49I A 
60; 44 A 185; 30 MLT 290-90 L J 81:42MLd 
584; 25 OC & 20A LJ 476; 35 OL J 468: 24 Bom. 
L R 695; (1922)M WN 378;4U PLR (PO) 50; 
2BO WN 79 (PC), 
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matters of this kind are treated in England as exem- 
plified in the case of Morgan v Jaffers (7)." 

The other case, that has been cited be- 
fore us and was also cited before their 
Lordships was Sarabdawan Singh v. Bijai 
Singh (8). Their Lordships pointed out that 
it bore the influence of English authorities. 
These two cases may be distinguished, the 
first onthe ground that it was a case of 
occupancy tenancy and the second on the 
ground that it was covered by the ruling 
of their Lordships of the Privy Council in 
the subsequent case of Sher Khan v. Swami 
Dayal (5). Thecase Bakhtawar Begum v. 
Husaini Khanum (4) need not have been 
decided on the grounds of equity. -It could 
have been decided on the terms. of s. 60, 
Transfer of Prope:ty Act, on which the 
Privy Council relied. There being there- 
fore no abstract rules of equity applicable 
to the present case, the present case being 
governed by established rules of law made 
by the Legislature, we have to see whether 
we can cut down the interest or whether we 
can direct that the usufrucl of the house 
would be set off against the interest payable 
under the terms of the mortgage. 

In our view neither the court of fist ın- 
stance was right in reducing’ the” interest, 
nor was the lower Appellate Court: right in 
setting off the usufruct against the interest, _ 
there being no stipulation to that effect. 
The stipulation was that the mortgagee 
would be entitled to interest on the money 


laid out by him in building or rebuilding 


the house. The lower Appellate Court has 
held that Rs. 309 were spent in building the 
house. The interest-on this sum isat 2 per 
cent per mensem; appellants, therefore, are 
entitled io interest from 1908 when -the 
building was erected to the date of the decree 


which wetake to be the present date. The in- 


terest will ‘be calculated in complete years, as 
the exact dates are not forthcoming, 1. e., for 
94 years. The interest will be simple. A dec- 
ree under O. XXXIV, r. 7, Civil Procedure 
Code, will be framed. We allow six months 
topay. The decree will stand in other res- 
pects. The appellants as mortgagees will 
have the costs of the litigation throughout, 
The cross-objections fail and they are dis- 
missed with costs. 

N.-A. Order accordingly. 
(7) (1910) 1 Ch. 620; 79 L J Oh. 360; 74 JP- 154; 
26 T LR 324. 

(R) 24 Ind Cas, 705; A IR 1914 All, 331;.36 A 
551:12 AL J 927. l 
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MADHAVAN Narr AND Jackson, JJ. 

JUJISTI MAHAPATRO - APPELLANT 

l d VETSUS 
KORADA MAGATA PATRO AND OTHERS — 

RESPONDENTS. 

: Limitation Act (IX of 1£08),Sch. J, Art. 18 1— Preli- 
WG | decree--Appeal_ against—Withdrawal of 
appeal—Disinissal with costs—Application jor. final 
decree— Limitation, when begins to run. 

An appeal was filed against a preliminary decree 
ina mortgage suit and was formally before the court 
for disposal. The appeal was subsequently with- 
drawn by the appellant andit was dismissed on 21st 
January, 1924, with costsof the respondents that 
appeared. ‘The transferee decree-holder then pre- 
sented an application for final decree, on 2lst 
. January, 1927: 

Held, that:the order passed by a decree dismiesing 
tHe appeal with costs notwithstanding the fact that 
the appeal was withdrawn bythe appellant should 
ke held to bean order finally disposing of the ap- 
peal superseding the order of the court appealed 
against and that for thé purpose ofthe present case, 
time bagan to run from the date of the order of the 
High Uourt and, therefore, the application for pas- 
sing of the final decree was not barred by limitation, 
and that the time for applying for final decree under 
Art.181, Limitation Act, 1an from the} date of the 
order dismissing the appeal and not from the date 
fixed in the preliminary decree. [p. 415, col. 2 ] 

-Case Law discussed. 

Per Madhavan Nair, J.—The decision in Abdul 
Majid v. Jawahir Lal (1) should be interpreted 10 
be aonfined strictly to cases which have been 
dig nissed for default of prosecution and not to cases 
in’ which .the appeal was formally brought before 
the court, but was withdrawn and dismissed. [p. 
415400]. J.) O, 

-Second Civil Appeal against the orders of 
the District Judge, Ganjam, dated the 9th 
March, 1928, in I. A. No. 22 of 1928, 
and I. A. No. 36 of 1927, in O. S. No. 7 of 


1918. 

‘Mr. B. Jagannadha Doss, for Mr. S. A. 
Seshadri Ayyangar, for the Appellant. 
Prd C. Sambasiva Rao, for the Respon- 

ents. 


‘Madhavan Nair, J.—I have had the 
advantage of reading the judgment which 
my, learned brother is going to deliver and 
I agree with him. As the question involved 
in the appeal is of some importance, I will 
briefly. record my reasons in support of my 
conclusion. he 


The appeal arises out of an application 
filed by the transferee-decree-holder for pas- 
sing a final decree in a mortgage suit. 

The facts of this case are not disputed. In 
O. S.No. 7 of 1918 on the file of the Dis- 
“trict Court of Ganjam which was a suit on 
a mortgage, a preliminary decree for sale 
was passed on 12th December, 1921, fixing 


= JUJISTI MAHAPATRO V, KORADA MAGATA PATRO. 


143 10 - 


six months for the payment of the des 
cree amount. An appeal against the 
decree was filed in the High Court—Ap- 
peal No. 259 of 1923—by the 5th judgment- 
debtor. Notice was ordered in the appeal 
and some of the respondents were served. 
At this stage the appeal itself was with- 
drawn by the appellant and it was dis- 
missed with the costs of those respondents 
that appeared. The order passed by the 
High Court runs thus: “The appeal is with- 
drawn. It is dismissed with costs. The 
costs will be proportionate...... “ This order 
was passed on 2lst January, 1924. On 21st 
January, 1927, the transferee-decres-holder 
presented I. A. No. 36 of 1927 in the Dis- 
trict Court for a final decree. The question 
that arises for decision is whether this 
petition is in time. 

Under Art. 181 of the Limitation Act, 
which is applicable to the case, the period 
of limitation for applying for a final decree 
is three years from the time when the right 
to apply accrues. In the present case the 
right to apply accrued on the 12th June, 
1922. The time for filing the application 
for the final decree expired on the 12th 
June, 1925. I. A. No. 36 of 1927 presented 
on 2lst January, 1927, would therefore, be 
clearly barred by time. But the petiticner 
argues that having regard to the fact that 
an appeal was filed to the High Court 
against the judgment and deeree in O. 8. 
No.7 of 1918, that judgment and decree 
became merged ın the final decree of the 
High Court in Appeal No. 259 of 1923, 
that limitation runs from 2lst January, 
1924, the date of the final decree and that 
since I. A. No. 36 of 1927 was presented on 
21st January, 1927, within three years ofthe 
High Court’s decree, the petition is in time. 
The respondent argues that since the ap- 
peal filed against the preliminary decree 
was withdrawn and dismissed without con- 
sideration of merits, it cannot be said that 
the original decree has been merged in 
the appellate decree and that, therefore, 
the filing of the appeal cannot be availed 
of by the petitioner for the purpose of 
getting a fresh stariing point of limitation. 

The question for determination is whe- 
ther in a case where an appeal against a 
preliminary decree was filed but was with- 
drawn and dismissed with costs, the time 
for applying for final decree would run 
from the date fixed in the preliminary 
decree for payment or from the date of the 
order dismissing the appesl. The learned 
District Judge relying on a decision of 
the Privy Council in Abdul Majid v. Ja- 


1933 
wahir Lal (1) declined to accept the peti- 
tioner's contention and held that the appli- 
calion wes barred by time. , It is argued 
for the petitioner that the present case does 
not fall within thescope of the Privy Coun- 
cil decision and that his application is 
within time as having been filed within three 
years of the date of the High Court’s dec- 
ree. 

In the appeal before the Privy Council 
which also arose out of an application for a 
final decree, the facts were as follows: - In 
a suit to enforce a mortgage a preliminary 
decree for sale was made by the Subordi- 
nate Judge on the 12th of May, 1890. This 
decree was confirmed by the High Court 
on the 8th of April, 1893. Against . the 
decree of the High Court an appeal to the 
Privy Council was admitted; but was dis- 
missed for want of prosecution cn the 13th 
of May, 1991. On the 11th June, 1909, an 
application was made to the Subordinate 
Judge “for an order absolute” to sell the 
mortgaged properties, in other words, “for 
an order directing enforcement of the order 
nist which had been confirmed by the de- 
cision of the High Court cn the 8th of April 
1893.” This application was obviously 
barred under Art. 179 of the Limitation Act 
of 1877 (which applied to the case) es hav- 
ing been filed after the expiry of three years 
from the order of the High Court confirming 
the decree—which was the final order of 
the Appellate Court; -but it was argued 
before the Privy Council thet the decree 
which was sought to be enforced had been 
“constructively turned” into a decree of the 
_Privy Council by virtue of the dismissal 
of the appeal on the 13th of May, 1901, and 
that therefore, the period of limitation was 
twelve years from the 138th May, 1901 
under Art. 180 of the Limitation Act of 
1877 which corresponds to Ari. 83 of the 
present Limitation Act, This contention wag 
rejected by their Lordships of the Privy 
Council with the following observation:— 

“The order dismissing the appeal for want of pro- 
secution did not deal judicially with the matter of the 
suit and could in no sense be regarded as an. order 
adopting or confirming the decision appealed from. 
It merely recognised authoritatively that the appel- 
lant had not complied with ‘the conditions tndér 
-which. the. appeal was open to him, and-that, there- 
fore, he was. in the same position. asif he bad?not 
appealed at all. To putit shortly, the only decree 
for sale that exists is the decree dated the 8th April 
1893, and that is a decree of the High Court of 
Allahabad. The operation of this decree has never 
been stayed and thereis no decree of His Majesty 
in Councilin which it has- become merged: The 

(1).23 Ind. Cas, 619 36 A 350; 12'A L 3.624; 16-Bom; 
LR 395; 180 W-N 963; 19 OL J 625; 27 M L J17; 
(1914) MW N 485; 16M LT44; 1L W483 (P. 0.) 
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limitation 
The same conclusion wes reached by-their 
Lordships of the Privy Council in Batuk 
Singh v. Munni Dei (2) which’ was also a 
case where the appeal; before His-Majesty 
in Council was dismissed as the appellant 
or his agent had not taken any effective 
steps for prosecution. The observations of 


AF 


3 we 


their Lordships quoted above from ‘Abdul 


Majid x. Jawahir Lal (1) -were quoted by 
their Lordships in Sachindranath- Roy v. 
Maharaj Bahadur Singh (3). These observa- 
tions, says the respondent's learned'Counsel, 
make it clear that in their Lordships’ 
opinion the decree of the lower Court ‘can- 
not be considered to have become merged 
in the decree of the Appellate Court unless 
the Appellate Court dealt judicially-with the 
matierin the suit, in other words, heard it on 
the merits. Ifthis is the basis ofthe deci- 


‘sion of Abdul Majid v. Jawahir Lal (19; it 


must follow fhe judgment and: décree in 
O: B. No. 7 of 1918 as in the present case 
it cannot be said to have becomé merged in 
the order of the High Court as that order 
did not deal with the subject-matter of the 
appealon its merits, since the appeal was 
.But the 
appellant seeks to distinguish the -decision 
in Abdul Majid v. Jawahir Lal (D), op the 
ground that what was decided in that 
case was that there was formally “no ap- 
peal before thé Privy Council, that, there- 
fore, there was no decree of the Privy 
Council to which Art. 183 of‘the Limitation _ 
Act would apply, and that the same.reason- 
ing should not be applied to the present 
case; Inasmuch as there was an appeal 


tHe s 


formally beforethe court and: that appeàl 


was finally disposed: of by an. order of: the 
High Court. ‘According to the appellant's 
contention where an appeal lay and that 
appeal was disposed of by an order, that 


T 


order.will amount toa final ordér‘in which 


original order appealed against” gets merged 
> A 5 2 SR: ee ie ( 
except as in the case dealt with by’ tHe 
Privy Council which was a case of dismissal 
for default. He would confine thel opera- 
tion of the decision in Abdul Majid ‘v. 
Jawahir Lal (1), strictly to cases, which have 
been, dismissed for default’ of prosecution 


(2):23:Ind. Cas. 644; 26:A 284; 18. OWN 74012) A 

la J. 596; 19 Qil J 574; 16,.Bom. LR: 360; 24,M I- J; 1; 
16 MUT1I;L LW 729: (1914) M W N 437340 TA 
104 (PQ) ` l í w 
57;+ 30 M: L-T 96; 24 Bom, L;R:659; (1922M WN 388; 
( 
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and not to cases like the present one in 
which the appeal was formally. brought 
before the court but was withdrawn and 
dismissed. The question is whether this 
distinction’ sought to be drawn by the 
appellant’s Counsel can be maintained. _ 

I find it somewhat difficult to make up 
my mindonthis point but after giving my 
best consideration, I am inclined to accept 
the appellant’s contention. At first sight 
it may appear, if I may say so with very 
great respect, that the reasoning of their 
Lordships that for a judgment of the lower 
‘Court to become merged in the judgment 
of the Appellate Court, the order of the 
‘Appellate Court, should deal judicially 
with the matter of the suit would apply 
equally to cases where an appeal has been 
dismissed for want of prosecution as well 
as to cases where as in the one before us 
the appeal was formally withdrawn and 
dismissed and an order was drawn up dis- 
missing it with costs. But having regard 
tothe circumstances in which the observa- 
tions were made, I do not thinkihis is a 
correct interpretation. of their Lordships’ 
judgment. In the case their Lordships decid- 
ed thatthe dismissal of appeal by His Majesty 
in Council for want of prosecution does not 
give a fresh starting point of limitation 
under Art. 179 of the Limitation Act of 
1877 and that the limitation ran from the 
order of the High Court confirming the 
decree which was the final order of the 
Appellate Court. The observations so 
strongly relied upon by the respondent 


that “The order dismissing the appeal for. 


want of prosecution did not deal judicially 
with the matter of the suit and could in 
no sense be regarded as anorder adopting 


_- or confirming the decision appealed frem”,, 


were made by their Lordships to meet the 
argument that the order of the Privy 
Council must be taken to have construc- 
tively turned the decree that was sought 
tobe enforced into a decree of the Privy 
Cotincil. That was all. Their Lordships’ 
observations do not in any way relate to 
an order referred to in cl.2 of Art. 179 
though at first sight it may appear’ that 
in their Lordships’ view such an order 
‘should also be one dealing judicially wiih 
the merits.of the appeal. Butthis point of 
the nature of the final order within’ the 
meaning `of cl. 2, cannot “be said to have 
been inferentially ‘decided as the existence 
of such an order does ‘not seem to have 
been an essential part of the argument, 
for.the real point. urged was that” there 
was, what was-alleged to be, a decree’ of 
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the Piivy Council and that s. 180 of the 
Limitation Act applied to the case; and 
then, their Lordships pointed out that in 
the circumstances. referred to, the’ order 
passed by them dismissing the appeal for 
want of prosecution cannot be said to ° 
be a judicial order. If it is to be 
understood that in their Lordships’ view 
that the order referred to in cl. 2 of Art. 
179 should also be an order dealing judicial- 
ly with the merits of the appeal, then 
the decision in Perta Kovil Ramanuja 
Periya Jeeyangar v. Lakshmi Dass (4), 
of this court may have to be reconsidered. 
In that case a second appeal was filed 
against the lower Appellate Court’s decree 
but that was wiihdrawn and lhe High 
Court passed the following order; 

“The appellant's Vakil having applied fur per- 
mission to withdraw the appea!', it is ordered that 
this ap eal be and hereby is, dismissed, and it is 


further ordered that the appellant do pay to the 
respondent his costs of this second appeal.” 


The Full Bench decision that 

“ where a second appeal is preferred and an order i; 
made by the court to which the appeal is preferred 
which has the effect of finally disposing of the 
appeal, time rurs from the date of such order; 
and it makes no difference that such second appeal is 
withdrawn by the appellant ” 

This case is very much like the one before 
us; though ihe second appeal was not dib- 
posed of on the meriis, time for limita- 
tion was calculated from the date ofthe 
appellate order as it had the effect of 
finally disposing of the appeal. In my 
opinion what was laid ‘down by their 
Lordships of the Privy Council in Abdul 
Majid v. Jawahir Lal (1) was only this: viz., 
that in that case the order passed by their 
Lordships cannot be considered io be a 
judicial order passed on appeal because 
the appeal itself for the reason stated in 
their Lordships’ judgment never came up 
for disposal by their Lordships and there- 
fore the period of limitation should not be 
calculated from the date of the order 
passed in appeal within the meaning of 
Art. 183 of the Limitation Act. The other 
decision of the Privy Council reported in 
Batuk Singh v. Munni Det (2) does not 
carry the matter much further. In -that 
case as the appellant had not taken effectual 
steps for the prosecution of the appeal 
presented to His Majesty in Council the 
Registrar under r. 5 of the Order in Council 
dismissed the appeal for non-prosecution. 
It was: held by their Lordships of the 
Privy Council that “Such a dismissal for 
want of prosecution is not the final decree 
of an Appellate Court within the meaning 


. (4) 30 M 1,16 M L J 993; 1M LT 233, 


? 
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of Art. 179, cl. 2 of Sch. II of the Indian 


Limitation Act from which the period of ` 


limitation can be reckoned under article in 
support of the application for the execu- 
tion of a decree.” The true scope of these 
two decisions of the Privy Council has 
been pointed out in Raghu Prasad Singh v. 
J.dunandan Prasad Singh (5). See also 
the decision in Gohur Bepa v. Ram 
Kishore Saha (6). It follows from what I 
have said above that the observations in 
Abdul Majidv. Jawahir Lal (1) relied on 
by the learned Counsel for the respond- 
ent should be. strictly confined to cases 
where the appeals are dismissed for want 
of prosecution and should not be applied 
to a case like the one before us where the 
appeal was formally brought before the 
court for disposal and was finally disposed 
of by an order dismissing it with costs. 
In such a case, in my opinion, the order of 
the lower Appellate Court supeisedes the 
order of the court appealed against and 
time begins io run under Art. 181 from the 
date of the order passed in appeal.In Jayanti 
Venkayya v. Damisettt Sathiraju (T) it wes 
held that an application for a final decree 
for sale under O. XXXV, r. 5, Civil Pro- 
cedure Code, is governed by Art. 181 of 
the Limitation Act and the starting point, 
in cases where there has been an appeal from 
the preliminary decree is the date of the 
appellate decree whether the latter con- 
Armed or varied the preliminary decree. 
I think the same should be the decision 
in the present case also, notwithstanding the 
fact that the appeal was withdrawn and dis- 
missed without a consideration of the merits. 
In my opinion, the observations referred to 
in Abdul Majid v. Jawahir Lal (1) cannot 
be said to apply to a case like the one now 
under consideration. 

Inthis connection the following observa- 
tion ofthe learned Judges in Sahu Nand 
Lal Sarah v. Sahu Dharam Kisti Saran (8) 
may also be referred to with advantage. 
In that case it was held that “where an 
appellate decree either affirms, modifies or 
reverses the decree of the trial Court, the 
period of twelve years under s. 48 of the 
Code of Civil Procedure, should begin from 
the date of the decree of the Appellate 


(5) 59 Ind. Cas, 896;6PL J 27;2PLT28; (1921 
Pat 34, - | 


at 34. 
E 104 Ind Cas. 566,460 LJ11!; AI R1927 Cal. 


(7) 64 Ind. Cas. 470; 44 M 714; 41 MLJi17; 145 
W 180 | 


(8) 94 Ind. Qas, 961, 24 A L J 465; AIR 1926 All 
440; 48 A 377, ` ; wa 
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Court, but where it has been held that no 
appeal lay, the order disposing of the gc- 
called appeal will not amount to a decree and 
therefore che period of limitation; in sucha 
case, should be counted from the date of the 
original decree and not from the date of the 
so-called appeal. Afier referring to the 
decisions of the Privy Council in Abdul 
Majid v. Jawahir Lal (1) and ‘the decision 
in Sachindra Nath kay v Maharaj Bahadur 
Singh (3) and pointing out that the case 
before them was stronger “because in ihe 
Privy Council case an appeal did lie and 
had been properly preferred“ while in the 
case beforethem no appeal lay at all and 
proceedings did not terminate in an order 
dealing judicially with the matter in the 
suit the learned Judges observed as 


follows: 
“The converse proposition, though it is not neces- 
sary for us to decide this, wouldalso seem to be in 
conformity with the spirit ofs. 2, with the decision 
of their Lordshipsof the Privy Council and with 
Indian Judicial authority, viz, where an appeal Jay 
and thatappealwas disposed of -by an order, that . 
order will amount to a decree except as in the cage 
dealt with by their Lordships of the Privy Council 
(a case of dismissal for default. and in other special 
cases where it is expressly declared by s, -2 that tle 
order shall not amount to a decree." | 


For the above reasons I think it must be 
held that an crder passed by a decree dismis- 
sing the appeal with costs notwithstanding 
the factthat the appeal was withdrawn by 
the appellant should be held to be an 
order finally disposing of the appeal sup- 
erseding the order of the court appealed 
against and that for the purpose of the 
present case, time begins to run from the 
date of the order of the High Covrt and 
therefore, I. A. No. 86 of 1927, the applica- 
tion for passing of the final decree is not 
barred by limitation. I would, therefore, 
allow the appeal with costs. The result is 
ihat the petition will be disposed of by the 
lower Court on the merits. The court-fee 
on the appeal memo will be refunded. 

Jackson, J.—The present point for 
determination is whether e mortgagee 
decree holder whoobtained his preliminary 
decree on 12th December: 1921, is within 
time when 2pplying for a final decree on 
2lst January 1927, because an appeal 
against that preliminary decree was - with- 
drawn and dismissed on 21st January 1924, 
It is pleaded that the prelimimary decree 
became merged in the appellate decree, upon 
the date on which the right to apply accru- 
ed, and therefore the application 18 within 
time. ate. 

Although under the Civil Procedure Code 
(O. XLI, r. 5) an appeal shall not operate ag 


‘ft 
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astay of proceedings under a decree, - yet 
if thereis on appeal against the preli- 
minary deciee there is no conclusive decree 


+ 


under which the decree-holder can pro- 
ceed. ; 

“The esscntial condition to the making of a final 
decree is the existence of a preliminary decree which 
liag become conclusive between the parties. When an 
appeal has been preferred it is the decree of the 
Appellate Court which is the (final) decree in the 
cause” 

Jowad Hussain v. Gendan Singh (9). The 
‘inal’ which I have bracketted means of 
course conclusive; it is not the antithesis 
of preliminary. ; 

So far there is no difficulty; time runs 

from the Appellate Cours decree. Butthen 
the question has arisen; what if the 
Appellate Court does not decree? 
-The Allahabad High Court attempted to 
get over this difficulty by ruling that when- 
ever the Appellate Court dismisses an 
appeal, it passes a decree. Abdul Mand 
v. Jawahir Lal (1). But the special case 
under its consideration where the Privy 
Council had recommended His Majesty to 
dismiss: the appeal for non-prosecution was 
taken upon appeal to the Privy Council 
which pronounced as follows: — 

“The order dismissing the appeal for want “of pro- 


secution did not deal judicially with the matter oz the 
Suit-and could in no sense be regarded as an order 
adopting or confirming the decision appealed from. 
Ittmerely recognised authoritatively that the appellant 
had not complied with the.conditions under which 
the appeal was open to him, and that therefore he 
was-in-the same position as if he had not appealed at 
all. < se there is no decree of His Majesty 
in Council in which the preliminsry decree’ has 
become merged. Abdul Majid v. J awahir Lal (1). 

Then comes the question, is a dismissal 
upon withdrawal also a mere recognition 
that the appellant. has not complied with 
requisite conditions, or is 1t a decree? 
- Although, the withdrawal of an appeal is 
mentioned in O. XLI, r. 22 (4) the Code 
nowhere lays down the procedure of the 
court upon such withdrawal, and any 
consequent dismissal must presumably be 
under s.. 151, Civil Procedure Code. | 

In Bombay it may not be the practice to 
dismiss; for in Patloji v. Ganu (10) the 
High Court appears simply to have per- 
mitted .withdrawal; and such permission 
was held not to be a decree. 

This ruling 16 considered by a Full 
Bench of our court in Peria Kovil Rama- 
nuja Periya Jeeyangar v. Lakshmi Dass 
(4), where it is held that time runs from the 

“(9):98 Ind. Gas: 499: 6-Pat.24:24 ALJ 767; A I 
R i996 P O 93: (1926) MW N 898;44 O LJ 63; 3 
OW N.690; 24 L.W 394; 7 PLT 575; 3!.OWN 
58> 5M L781; 28’Bom. LR 1395;- 53'-P A. 197 
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dateof an order which has the effect of 
finally disposing of aù appeal. NE TAN. 

The Full Bench d.es not say whether in 
its opinion an order of dismissal conse- 
quent upon a withdrawal is a decree. 

The dete:mining factor would seem to be 
whether or not the court has in the terms 
of s. 2, Civil Procedure Code, expressed an 
adjudication’ or in theterms of the Privy 
Council ruling has ‘dealt judicially with 
the matter.’ 

The exact order of dismissal runs thus :— 

The appeal is withdrawn It is dismissed with- 
costs. The costs will be proporticnate to the inte- 
rests-of.the 6th and 7th respondents who appear by 
counsel.. ... ” 

No doubt if the court had been so dis- 
posed it might simply have recorded 
“Leave granted to withdraw,’ and then 
the appellant would bein the same posi- 
tion as ifhe had not appealed at all; but 
when the court went further and considered 
the award and distribution of costs it is 
difficult tosee how it has not expressed an 
adjudication and therefore passed a decree. 
How are the costs recoverable except under 
the decree of the High Court ? 

If the principle applicable to non- 
compliance of conditions is extended to 
withdrawal, it may lead to deplorable 
results. 

A mortgagee obtains a preliminary’ 
decree, which becomes inconclusive by 
reason of an appeal being lodged. Then 
if preliminary conditions are not’ complied 
with, in all human probability, although 
the decree-holder is thrown back upon 
the original date of his decree, he wili be 
within 3 years, and may not have much 
cause to complain that the unjustifiable 
action of his judgmeni-debtor in preferring 
an infructuous appeal has deprived him of 
several months to which the statute entitled: 
him. Butsuppose the preliminary condi- 
tions are duly complied with, and the 
appeal comes on for hearing, and then the 
appellants withdraw. Then the decree- 
holder may find himself time-barred, for in 
these days an appeal may well be pend- 
ing over three years. No doubt in such 
circumstances the court might refuse with- 
drawal, but it is startling to consider that 
the perfectly normal and natural order of 
the court “withdrawn. Dismissed. Costs 
to respondents” would have the effect of 
unsuiting the respondents as barred by 
limitation. 

But apart from this reductio ad absurdum: 
inmy opinion the order “Dismissed with 
costs.” isa decree, and time runs from that 
order, l ae 


1933" 
Ishould allow this appeal. with costs to 
appellant. : 


N.-S. A. Appeal allowed 


. NAGPUR JUDICIAL COMMISSIONER'S. 
: COURT. - To 


‘Second Civil Appeal- -No:28 of 1930. |’ 
November’ 7, 19852; - | 
PoLLocK, Awd. C. sn 
HAZARIMAL—PLAINTIEF—ÅFPELLANT : 


VETSUS 
DAMA -AND OTHERS'- DErenDants=- 
; ‘RESPONDENTS. pias 
G. :P. Tenancy Act (I of 1920), s. 6—Mortgage 


—Absolute occupancy : field—Pre.emption—De posit 
by. ,landlord—-Mortgagee, if has prior lien on 
amount deposited, — ' 

‘Where an absolute occupancy field subjectto a 
mortgage is allowed-to be pre-empted and the pre- 
emption amount being fixed, the amount is deposited 
in court, the deposit takes the place of the mort- 
gaged property and the mortgagee becomeg entitled 
to a prior lien onthe money deposited in place of 
the mortgaged land, whether that money is placed 
into the hands of third persons or, not. Venkata? 
rama Iyer v, Esumsa Rowthen (1), Bhagwan Das v. 
Karam Hussain (2) and Berhamdeo Pershad v. Tara 


Chand (3}, applied. 

Second Civil against the 
decree of the District Judge, War- 
“dha, in Civil Appeal No. 67 of 
"1929 dated the 26th October, 1929, 
arising out of the decision in. Civil Suit No. 
46 of 1928; inthe Court of the Sub-Judge, 
Second Class; Chanda, dated the 28th’ Janu- 
ary 1929. : 9 

‘Mr. DvT. Mangalmurti, for the Appellant. 
Messrs. V. N. Herlekar and D. N. Khare, 
for the Respondent, 


Appeal 


Judgment.—An -absolule occupancy 
field was foreclosed and-the-mortgagee was 
placed -in possession. - Shortly afterwards, 
-on the-27th of April-1927, the landlord ap- 
-plied..for- pre-emption. - On the-21st of June 


1927 the-mortgagees, who were-defendants. 


‘Nos. l-and 2 mortgaged this absolute oc- 
-cupancy -field -and other fields to the plaint- 
iff for Rs. 1,000. --On-the- 19th of November 
‘4927: the “Reyenue~ Court fixed- the pre-emp- 
tion price-at: Rs. 2009, and'- this. sum was 
‘deposited in-court on the*25th of Noveni- 
ber: 1927 andthe landlord’ was . placed in 
“possession: -Subsequently defendant No;3 
-and-the-predecessor-in-title -of ‘defendants 
“Nos. 6 to 9-attached-this deposit of Rs:-2:000 
in execution of simple money decrees: that 
they -had-obtained- against defendants Nos. 
1 and 2and- withdrew two sums -of ‘Rs, 
187-11 and.884-14, The plaintiff...contends 
that the deposit made by the landlord iag 


143-93 & 94 
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‘appeal held that the: 
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the- price of pre-emption:takes the place of 
ie mortgaged property and that he there- 
Ve has a prior claim over it. 
The first court decreed the 
/claim, butthe learned’ District 


r z 


plaintiff's 
Judge on 
morigagees: had an 
equitable lien on tthe depositonly so long 
as- it. was in court and that che could not 
pursue it after it’ had passed into the 
hands of third. persons. None of thecases 
cited atthe baris precisely in oint. In 
: Venkatrama Iyer -v.Esumsa Rowthen (1) the 
‘Judges remarked. “There are numerous 
authorities in support ofthe position that 
the mortgagee is entitled to a- charge upon 
thé property which-through- no «fault of 
mortgagee, has taken the place of jhe 
-mortgaged property. It is.well-knowm that 
.the money or-property given by Government 
in swbstitution.for the lands taken, up under 
the Land Acquisition Act is charged in 
favour of.,the mortgagee- who -had his 
claim upon the; property so taken,” but in 
that case the money had not- passed -into 
the hands of a third panty. “In Bhagwan 
Das v. Karam Hassain (1) it--was: held that 
the mortgagee’s lien. would attach to .ithe 
surplus sale proceeds into;which the property. 
.had -been.converted,- but.:in that, ease, as, in 
the similar case.of Berhamdeo Pershad--v. 
Tara Chand . (3), the-person. into -whose 
-hands the,money,had- passéd -was held. . ‘to 
have had notice of the .mortgagee’s „lien. 
The case. must therefore be deeided::on 
general principles. Ghose; at-page 292-of 
„his Law of ,Mortgage in India;.-5th editions 
remarks: ae . TO 
“Itis, hardly necessary. to-pointoub. -ithat, if- Ahe 
mortgaged property is converted into money, -under 


circumstances’ which would’ prevent the. mortgagee 

“from following:such -property the Security would‘at~ 
tagh to:the. money, unless.the.conversion.is attribut- 
able to the default, of the mortgagee.” i 

Similarly inJ ones,an.Mortgage, at page 
714 of the 6th Editign, the,authonremarks:~ 

“When the mortgaged property has been tyrned 
into money, or a claim for money in any way, .as,, for 
instance; by the „taking of the property for’ public 
uses, or for the useofa corporation under authority 
of law, the rights of the mortgagee remain unaltered, 
and he is entitled to have the money in place of the 
land applied. to the paxment .of.his claim.” 

Again in -Gour’s Lew of ‘Transfer, . oth 
Edition,-Volume I, ~atypage 1289; the `fol- 
lowing passage occurs:in° the commentary 
on s. 73 of the-“Pransfer of Property 
Acti—- +: - = ee i 

“The ‘rule need not«be confined only to . revenue 
sales;;fpr-itiwzwould equally, appi y-where-the--security 

(1) 5 Ind. Cas, 925:33:-M/-4205-7M L T143;.20 M 

Lid 330. "- - +. a MEA j 
ABA Ind; Gasnld6;: 33 A-708; AJJ 854, -> 
(3) 33 092; 90 W N 989, : 


4 
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is otherwise destroyed as where the jroperiy is 
taken under the provisions of the Land Acquisiticn 
Act,in which case also, the mortgagee may lay 
claim to the compensation-meney . , Could 
indeed the money received as compensation Le regard- 
ed as otherwise than impressed with the tusts and 
obligations of the immoveable property which it re- 
presents? In England there is a clear authority 
to support this view. ‘I think’, said Stuart, V. O. 
‘that where money has been paid intocourt by reason 
of real estate having been taken under the compul- 
sory powers and remainsin court, itis to be held 
as money on personal estate in the hands of the court 
impressed with the trusts of realestate . . . The 
money in court is to beconsidered,for the purposes 
of the question as to who was entitled to it, real 
estate.” 


There can, I think, be no difference whe- 
ther the security is taken away in pre-emp- 
tion proceedings or in land acquisition 
proceedings, andthe principle must be the 
same. The learned District Judge has 
remarked that, if it was open to the mort- 
gagee to pursue the sale proceeds into the 
hands .of a third person, the result would 
be very far reaching and might lead to 
corsiderable injustice. That appearsto me 
beoverstating the position. In this parti- 
cular čase the attaching creditors knew 
that the deposit of Rs. 2,000 was the pre- 
emption price of an absolute occupancy 
field which, if they had enquired, they 
would have found to have been mortgag- 
ed. I see no reason who owing to pre- 
emption the mortgagee’s prior clarm should 
give way to that of the attaching credi- 
tors. Had the mortgaged field not been 
pre-empted, the attaching creditor could 
not. have sold it except subject to the 
mortgage, and I see no injustice in hold- 
ing that their claim must give’ way to 
that of the mortgagee. On the general 
principles laid down above, the mortgagee 
is entitled to a prior lien on the money de- 
posited in place of the mortgaged land, 
whether that money ıs placed into the 
hands of third persons or not. The appeal 
is therefore allowed with costs and the de- 
cree of the trial Court is restored. 

NA. . Appeal allowed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1922 of 1931. 
= October 11, 1932. 
BHIDE, J. - 
ALA DAD— PuaIntirF— APPELLANT 
VETSUS 
SARDAR AND OTHERS— DEFENDANTS— 
RESPONDENTS. 
Customary Law (Punjab)—Alienation—Joint debts 
—Suecession by mother—Liability of -estate for debts 
of previous holder. 
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The principle laid down in Jagdip Singh v. Bawa 
Narain Singh (1), isnot applicable to the case of a 
mother: As in the case of a widow,a mother can- 
not be treated asthe ‘next holder’ within the mean- 
ing of thatruling. Bhambul Devi v. Narain Singh 

(2), applied. 

Second Civil Appeal from the decree of the 
District Judge, Sialkot, dated the 14th 
August, 1931, modiltying that of the Sub- 
ordinate Judge, Fourth Class, Daska, dated 
the 31st October, 1930. 

Mr. Bodh Raj Sawhney, for the Appel- 
lant. | 

Judgment.—This appeal was heard ex 
parte aS the respondents failed to appear 
though sufficiently served. The appeal 
arises out of a declaratory suit by arever- 
sioner to challenge an alienation of land 
by one Musammat Karam Bibi, on the usual 
ground of want of necessity and cunsideré- 
tion. Thetrial Court granted a decree but 
on appealthe learned District Judge held 
that necessity for the alienation was proved 
tothe extent of Rs. 362 only out of the con- 
sideration of Rs. 500 and modified the de- 
cree accordingly. 

The plaintiff has now come up to this 
court in second appeal and is urged on his 
behalf thet the learned District Judge was 
in error in holding that necessity had been 
proved for the sum of Rs. 362. Thissum 
included Rs. 354 on account of a decree ob- 
tained by Sohan Lal against the estate of 
Khushi Mohammad son of Musammat Karam 
Bibi and Rs. 8 on account of registration 
expenses. The learned Counsel for the 
appellant urges that Khushi Mohammad 
having died his estate was not liable for 
his debts inthe hands of Musammat Karam 
Bibi and that, therefore, the alienation in 
dispute was not justified. Jagdip Singh v. 
Bawa Narain Singh (1), is cited in support 
of this contention. It was, however, held in 
Bhambul Devi v. Narain Singh (2) that the 
principle laid down in Jagdip Singh | v. 
Bawa Narain Singh (1) is not appl- 
cable to the case of a widow and 
that she cannot be considered to be 
the ‘next holder’ within the meaning of that 
ruling. It seems to me that the case of 
a mother would also be analogous. The 
mother like the widow holds only a life 
estate in lieu of maintenance. Secondly, 
this would be a question of custom and 
the learned Counsel for the appellant has 
not produced any certificate from the learn- 

ed District Judge as required by s. 41 of 
the Punjab Courts Act, to enable him to 

(1) 15 Ind. Cas. 866; 4 P k 1913; 160 P W R 1912; 
‘173 P L R 1912, 


(2) 29 Tnd. Cas, 572; 39 P R 1915; 103 P W R 1915; 
8P LR19)6, - 


hi 


1934 


agitate this question in this court. The 
other grounds of appeal have not been press- 
ed. 
The appeal must, therefore, fail and it is 
accordingly dismissed. 

N.-A. Appeal dismissed. 


a ka nara nannadi 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 286 of 1931. 
January 21, 1933. 
MacnaIr, J.C. 
MANNOOLAL SONAR— DEFENDANT 
—APPELLANT ; 
VETSUS 
NANDKISHORE MISHRA AND OTHERS 
— PLAINTIFFS— DEFENDANTS RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
63 ~Suit under, by ostensible owner of property under 
registered sale-deed—Buraen of proof. 

Where the ostensible owner cf property under a 
registered sale-deed institutesa suit under O. XXI, 
r. 63, and factsare admitted which throw suspi- 
cion on the genuineness of the transaction the burden 
of proof lies onthe plaintiff; butif no such facts 
are admitted the contrary is the case. 


Second Civil Appeal against an order 
of ° the third Additional District 
Judge, Nagpur, in Civil Appeal No. 
47 of 1930, dated the 31st of January, 193], 
arising out of ©. S: No. 50 of 1930, in the 
Court of the Second Sub-Judge Second 
ae Nagpur, dated the lst’ September, 
1930. 
Mr. D. W. Kathalay (with him Mr. S. K. 
Ghosh), for the Appellant. 

Mr. W. R. Puranik, for 
ents. 

Judgment. - Chitroo, defendant No. 2, 
executed a sale-deed in favour of the 
plaintiffs two days after Manoolal, defend- 
ant No. 1, had applied for attachment in 
execution of his decree. Afler the house 
was attached the plaintiffs filed an objec- 
tion but were unsuccessful. Accordingly 
they filed this suit for a declaration of 
their title. Ihe suit was dismissed by the 
trial Judge but has succeededin appeal. 

In secondappeal it has been urged that 
the burden of proof has been wrongly plac- 
ed. Reliance is placed on Ghansham Das 
v. Umapershad (1). In that case their Lord- 
ships after mentioning that a mortgage- 
deed had been executed ina great hurry 
and with much secrecy, stated that the 
District Judge rightly threw on the plaint- 

(1) 50 Ind Cas, 264;15N L R68; 17A L J 410; 36 


M LJ 483; 21 Bom-L R 472; 23-0 W N 817; (1919) M 
W N5113; 10L W5li;1 UPL R(P O) 86 (PO). 
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iff the onus of establishing that the trans- 
action was entered in good faith. In 
V. ELA. R.M. Firm v. Mau g Ba Kyin 
(2) their Lordships also dealt with a suit 
instituted under O. XXI, r. 63 of the Civil 
Procedure Code. They stated — TT 

“Now they (i. e., the plaintiffs) being the ostensible 
owners of the property under a duly registered deed 
and a deed of transfer, obviously the party claiming 
to attach that property for somebody else's debt, 
not their debt, but the debtof the original debtor 
must show that the sale was a fraudulent one " 

In Mohammod Ali-Mohammad -Khan v. 
Bismillah Begam (3) their Lordships after 
mentioning the circumstances in which cer- 
tain deeds were executed, stated — i 

“Under O XXI, r. 63, the decision in the said 
claim proceedings was final subject to the rcsult 
of this suit which the plaintiff instituted for a de- 
clarution that the deeds are valid and that the said 
properties are not liable to be attached in execution 
of the-decree of the appellant. In their Lordships’ 
0} inion she is not entitled to this declaration unless 
she establishes to their satisfaction that the ceeds 
in question were bona fide and were intendd by 
defendant No.2 to pass thé béneficial interest inthe 
premises in favour of the mutwalli of the wakf and 


the plaintiff respectively.” 
Thereis at first sight a little difficulty 
in reconciling the law laid down in Ghan- 
sham Das v. Umap rshad (1) and Mo am- 
mad Ali-Mohammad Khan v. Bismillah 
Begam (3) with that laid down in V. E. A. 
R.M. Firm v. Maung Ba Kyin (2). But 
inmy opinion their Lordships’ remaiks in 
each case were made bythe reference to 
the circumstances of that case. Where the 
ostensible ‘owner of property under a re-. 
gistered sale-deed institutes a suit under 
O. XXI, r. 63 and facts are admitted 
which throw suspicion on the genuineness of 
the transaction the burden of proof lies on 
the plaintiff; but if no such facts are ad- 
mitted the contrary is the case. ; 
In the case under appeal the learned 
Judge discussed much of the evidence 
before dealing with the burden of proof. 
He has believed the evidence that Rs. 50 
was paid and the plaintiffs’ evidence that 
a bond debt existed. He has found that the 
vendor leftthe house in which he was 
living soon after the execution of the deed. 
He has noted that the parties to the trans- 
action were of different castes and there 
is no evidence to show that they were on 
very friendly relations. He has given a 
reason forthe payment of excessive price, 
namely, that the plaintiffs had no other 


(2) 103 Ind. Cas. 788; 5 R 852;4 OWN 926; 53 M 
LJ 388; AIR 1927 P O 237; 29 Bom L R 1481; 32 
O WN 28; 46 O L J349; 27 LW 447 (PO). 

3) 128 Ind. Oas. 647; 35 O W N 324; AIRJ930 P 
0 55:7 O W N 821; 33 Bom. L R ' 155;60 “ML J 
341; 33 L W 397; (1931) M W N 1 (P O}. - 
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„means of recovering:the sum due to them. 
It was then proper for the court of first 
appeal after consideration of some of these 
circumstances. to hold that, it, was for ‘the 
defendants to. prove bad faith and want 
of consideration. It,may be that T. shopld 
have cometo. a different conclusion on.con- 
Sideration of-the evidence; but-I cannot 
interfere in second appeal: -Chintaman Rao 
Y. Vithal (4). The “appeal, therefore, . fails 
and is :dismissed : -costs on appellant: 
Counsel's fee -Rs.30, . ; 

A 


N. peal dismissed. 
gO BB Ina, 009.6625 NL 
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ALLAHABAD. HIGH.GOURT. 
Letters Patent Appeal No. 53 of 1931. 
' June 17, 1932. 

SULAIMAN. C. J. AND MUKERJI, J. 
Syed SAEED AHMED - OBJECTOR — 
APPELLANT 
VETSUS 


“Syed.RAZA HUSSAIN AND OTHERS — 
DECREE-HOLDERS — RESPONDENTS. 

Civil Procedyre Code (Act V. of 1908), s. 42, 0. 
XXI, rr.07,,98 108 —=Execution— Order under r. D8, 
‘whether. comes under 5.” 47  also—Appealability— 
Defendant exempted from suit but name allowed to 
‘remain in décrée--Order, if amounts to dismissal of 
suit against him—S. 47, scope.of. 

, in & guit for , partition one.of the 
A, pleaded that he. was entitled to 
“virtue of, adverse possession and the 


defendants, 
„one house by 
court ordered 


‘him tò be exempted from the ‘suit, - bùt ‘his name 
appeared in the decree which’ was subsequently 
vas J beer _ ex- 


passed, though.it.was noted that he had 
empted. In execution -the plaintif sought delivery of 
possession of the house Abad claimed. The exécu- 
tion Court “in “a Summary- proceeding held “that 
A had failed to prove his. title and held that he had 
been set up, by the, judgment-debtors. | A’g.obj éction 
. Wās dismissed and, possegsion was . ordered to.be deli- 
vered to the plaintiff. “An ‘appeal by A was dismiss- 
ed on thé ground: that -O. XXI, rr.-97 and $8, Civil 
- Procedure „Cade, governed the proceedings and that 
no appeal, ley to him : = 
„Held, that in vjpw of the explanation added tos. 
47, the order. exempting. A arid at’ the’ same time 
‘allowing his name to ‘Fémain ‘in -the decree 
` was tantamount, to a.:dismissal .of the suit as against 
.him and ;he must be deemed to be a party‘ to‘the 
execution, proceedings and hence for all purposes 
under the section ‘and he was entitled to put forward 
his title to thé propérty which ‘was ` sought to be 
„seized by the decree-holder, ‘and that the appeal was 
competent. f 
"Held, further, -that eyen if it.be conceded that 
the cabe in part fell under rr 97,98 “and “103"the 
main -dispnte between the parties really came with- 
in the scope of s. 47, and an appeal lay ‘to the, Dis- 
trict Judge. me bi 
Section 47 is not necessarily confined . to, decree- 
holders, on the ong side, and judgment-debtors on 
the other and is wide enough to covera dispute, be- 


>^ “e. 
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tween .co-defendants who may be parties in apati 
tion suit. `` ee 
There is no inconsistency. between the provisicrs 
of the rulesin O. XXI andthe provisions of 8.47. 
. But exen ‘if there were, it is obvious that s.47_must 
override the provisions oftke rulesin the schedple, 
as is suggested by e. 128 (1), Civil” Proced re,Code, 
Where -a case falls -both under s.47 and under some 
Tule in O. XXT, there will be no probibition against 
a second appeal, because the prohibition under e, 
JOŁ (l) is confined to orders only and not decrees. 


-If tbe order comes under s. 47 also, the order.would 
ix | > be x 6, 


RAZA HUSAIN, 


be a decree ‘and an a peal. would-lie under” 8 9 


Civil Procedure Code; and a second appeal under s, 
10 > et awa < - ik # ahh as 


Order XXT, r. 103 merely lays) down that where 
an order is passed againsta -person under rr. 98, 
99 or r. 101, the.order is conclusive, . subject ta the 
separate suit, it doesnot say that where the order 
falls undersome other seetion as well, the order 
would still be conclusive and no appeal would lie 


o 


therefrom. É 
Letters Patent Appeal against the, deci- 
sion of King, J., dated the 22nd June 1931. 
Mr. Vishwa Mitra, for the Appellant. 
Mr. Baleshwari Prasad, for the Respon- 
dents. ; 
Judgment.—This is an appeal by de- 
fendant No. 4, arising out of an execution 
proceeding. A suit for partition was brought 
by the plaintiff against several defendants 


. in respect of two houses originally. The 


appellant Said Ahmad was defendant No, 4. 
He pleaded that he. was entitled to.. one 
house by. virtue of his, adverse /possession. 
The plaintif withdrew his claim as regards 
the other. house, with Jiberty.-to Pring a 
suit afresh. „As regards the second house, 
it was claimed by Said Ahmad that the 
plaintiff insiend of fighlingthe gage agaist 
him, chose to exempt we from, the. suit. 


14. A WE ANG ard do ea Dy! 
“The court ordered that defendants No, 4 be 
exempted from the ‘suit, and he be giyen 


his costs. There was. however no-order that 
his name should be struck off the array. of 
parties and should no longer. appear in 
decree. . His name .continued to be on jhe 
Tecord as one of the parties, and appeared 
in the decree which was subsequently pass- 
ed, though it was noted that he had been 
exempted. In the execution department the 
_plaintif sought delivery..of possession, of 
the very house which defendant; No. 4 had 
heen claiming. The attempt was resisted 
. by Said. Ahmad, who pleaded that he was 
. the owner of the property. The execution 
..court-in a summary proceeding held that 
- Said. Ahmad had failed to prove his. title, 
and also went on fo hold that he had. set 
Up, by the judgment-debtors, His objegtion 
Was accordingly dismissed, and possession 
was ordered to be delivered to the decree- 
holder, -Said Ahmad preferred an “appeal 
to, the: District Judge, who; dismissed tho 


1933. 
appeal: on the ground that the prdceedings 
were undėr-O.- XXI, rr. 97 and 98 ‘and 
that no appeal lay to him. The order of 
the District: Judgé hasbeen uphéld ‘bya 
learned Judge of this court. "F 
_ Phe’ learned: Fudge’ of this court hasheld 
that’ 'the-proceédings fell under O. XXI, 
iY- 97 and “98 and also fell under s. 47, 
Civil Procedure Code. He has rightly point- 
ed out that thé defendant No. 4 was a party 
to the suit for‘the purposes of ‘the exectition 
procéedings, but he cannot’ be: consideréd 
to be a ‘judgment-debtor. He has however 
hélt that-s.47 contains a genèral provision 
of the law, whereas ‘O. XXI, r., 98 éontaiiis 
spécial provisions applicable ’ to this patti- 
‘ular ‘case. In his opinion, the special pro- 
visions must prevail ovér the general provi- 
sions.” He has aééordinely upheld the order 
of the lower Appellate Court’ atid dismissed 
thë appeal. lt is trie that a defendant 
who' has beei exemptéd’ from’ the suit and 
against whom no‘décree is passed of an 
order’ capable“ of execution’ madé, ‘is not 
a judgmeént-débtor: as defined in s. 2 (10), 
Civil Prodéduré Code. At the same timé, it 
cannot be doubted that in view of thé expla- 
nationadded to s. 47 for the purposes of that 
section & defendant against; wkd a ‘suit 
has been dismissed must be ‘deemed tò be 
aiparty to the’ suit. The ‘order exémpting 
him and atthe same time allowing his 
name to ‘remainin the ' decree’ was -tanta- 
mount to a disinisèal of the suit as against 
him. It follows that the défendant- must 
Dé ‘déeiied to be 4 party. for the purposes of 
the exécution proceédings; he must theré~ 
forè- be dëémied to be a party for all pür- 
poséS under that'séctibn. Sections 2 and 47 
have’ to be'read togéther, and where there’ 
has bétn''a formal expréssidn of an adjudi- 
cation which, so far as regards’ the court 
expressing it, conélisively determines the 
rights of the parties ‘in regard to any matter’ 
or conttoversy ‘in the” suit, the order am- 
ounts'to' #dècree and: all such orders which: 
include ‘the’ détermination of any question 
undei“. 47 ‘are’ ‘decrées: Seétion 47 is not’ 
necessarily ‘confined to dé¢réé-holders, on 
the'oné' side; and judgemerit-débtors on the 
othe? anid is widé enough to ‘covér a dispute: 
bétweéér co-defendants who may bé parties: 
in-apartition suit: Theré:is no dotbt that 
the’-deféndant was a party to the suit 
fot the ` purposes of ‘the execution - de- 
partmelit, and was entitled to put forward 
his title’ to' the propétty which was sought | 
to be seized by thé décreé-holder. Indeed, 
if Ée Wêré ‘not to do 60, his remedy Dy a: 
separate’ suit would be barred. | 
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The learned Advocste for the respondents 
has urged before usthat inasmuchas the 
case fell underO. XXI, rr. 97 and:93 the 
only remedy open to the defendant was 
one by way of separate suit under r. 103, 
and the appeal was barred under that rule. 
Order XXI, rr. 97 and: 93; contemplate 
cases where the judgment-debtor or some 
one whom hehasset up is resiatirig or 
causing obstruction to the delivery of 
possession tothe decree-holder. The ‘court, 
has tosee prima fazie whether there is 
any just cause for such resistance and 
obstruction, and has not to investigate 
the question of title thoroughly. In -the 
present caseit wasnot mérely a matter of 
resisting possession or obstructing delivery, 
but the setting up of a title es against the 
décree-holder. Evéri af, therefozé;it‘be ont! 
ceded that-the’ case in part fell unde 
rr. 97,98 and 103, th matn'-dispite bet? 
ween the parties really came’ within the 


scope’ of s. 47, Civil Procedure Gdde* 
There is, in our opinion no inconsisteney 
between the: provisions of the’ rules in 
O: KAT and the provisions of 8." 47. - But 
even if there were itis obvious that's. 47 
must override: the provisions óf thé ries 
inthe schedulé asis suggested by g 128 
(1), Civil"Proéedtre Code. Where a cae 
falls: both- under s. 47 and wnhder some. 
rule in O. XXI, thers will be no prohibi- 
tion againsta second’ appeal because the 
prohibition under s. 104 (1) is' confinéd -tö 
orders only andnot Gecrees: If thé Order 
comes under s. 47 alsc the order: would: bë a: 
decree and. an appeal. would He- under 
s.: 96, Civil Procedure Code;- and 2-sécond: 
appeal under s, 100 to this: cout: 

Order XXI, r. 103 mérely¥' lays down’ 
that where an order is passed ‘against 4 
person under rr. 93, 99orr. 101;-the--ofdey 
is conclusive, subject tothe sepaidie duit, 
it does notsay that wheré the'-ofdér fall: 
under some other section as well; the 
order would still bè conclusive’ and ng 
appeal would lie tkevéfrom.- The’ ofdéy 
being unders. 47 read with s.'9° Ont 
Procedure Code, an appeal lay to“ thé 
District Judge, who has wrongly rejéttéd 
the appeal. The appéal is according 
allowed, the‘decrée of this ‘court sèt aside 
and of the- lower’ Appellate Court gay’ 
aside and the case is sént backto the lower 
Appellate Court with directionsto readin 
the-appeal to its original’ number- on! the’ 
file and dispose of it acédérding fo IER, 
Costs: will abide'therestilt- — — o č 

Ne - Appeal allowed. ` 
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vy LAHORE HIGH COURT. 

_ Le.ters Patent Appeal No. 96 of 1928. 
citons siet February 20, 1933. 

>t Baani LaL, C. J. ann Broapway, J. 

© HAZURA SINGH AND ANOTHER— 

7i PLAINTIFFS—A PPELLANTS 
VETSUS ; 

KISHEN SINGH—Drrenpaat — 

l RESPONDENT. 
` Punjab Limitation (Custom) Act'I of 1920)— Scope 
and applicability of ; i 
” The Punjab Limitation (Custom) Act,I of 1920 relates 
only to ancestral immovable property and the appoint- 
ment of heirs by persons who fcllow custom in the 
Punjab. In orderto make it applicable it must be 
shown that the property in suit was ancestral qua 
the plaintiffs, and until that has been shown the 
ordinary rules oflimitation as laid down in the 
Indian Limitation Act would apply, 


. Letters Patent Appeal against the judg- 
ment of Mr. Justice Jai Lal, dated the 23rd 
February, 1928, in Civil Appeal No. 2220 
of 1927, affirming that of the District Judge, 
Ludhiana, dated the 2nd July, 1927, revers- 
sing that of the Subordinate Judge, Fourth 
Class, Samrala, dated the 5th March, 1927. 
_ Mr. Mukand Lal: Puri, for the Appellant. 
Mr. Jagan Nath Aggarwal, for the Res- 
. pondent. 

Broadway, J.—One Man Singh a Jat 
residing in Mauza Bhiri in the Samrala 
Tahsil of the Ludhiana District, had four 
sons, Sundar Singh, Kishen Singh, Dewa 
Singh and Ganda Singh. Ganda Singh 
and Dewa Singh died without issue, Dewa 
Singh leaving a widow, Musammat Indar 
Kaur, who succeeded to her husband's 
property. She died in 1918.. 

‘On the 26th of April, 1926; Hazura Singh 
and Basant Singh, sons of Sundar Singh, 
instituted a suit against their uncle Kishen 
Singh for possession of half of the property 
left by Dewa Singh. In the plaint it was 
alleged that Kishen Singh wes a trespacser 
in possession but that he alleged he was 
holding under a gift made to him by 
Musammat Indar Kaur. It wes further aj- 
leged that Musammat Indar Kaur had no 
right whatever to make this gift. The suit 
was contested on various grounds, one of 
the pleas raised being that the claim was 
barred by limitation. 

The trial Court granted the plaintiffs a 
decree, holding. tnter alia that the suit was 
‘within limitation, inasmuch as it had been 
brought ‘within 12 years of the death of 
Musamma Indar Kaur when the succession 
opened out and that Punjab Limitation (Cus- 
tom) Act I of 1920, was not applicable, 

" An appeal by Kishen Singh to the District 
Court proved successful, the learned District 
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Judge holding that prima facie, the prov!- 
tions of Punjab Limitation (Custom) Act I of 
1920, applied and that it was the duty of the 
plaintifis to prove that the property in 
question owas non-ancestral and that 
therefore, the Punjab Limitation (Custom) 
Act had no application. It was accordingly 
held that the claim was barred by limita- 
tion. 

- The plaintiffs thereupon preferred a second. 
appeal to this court, which came up before 
Mr. Justice Jai Lal who agreed with the 
learned District Judge and maintained the 
disinissal of the plaintiffs’ suit on the ground 
that it was barred by limitation. 

At the same time he granted the plaint- 
iffs a certificate as he considered that the 
meaning of term ‘ancestral’ as used in the 
Punjab Limitation (Custom) Act was de- 
bateable quesiion. 

Armed with this certificate the plaintiffs 
have preferred this appeal under cl. 10 of 
the Letters Patent, and the point for deter- 
mination is, whether the suit is governed by 
the provisions of the Indian Limitation Act 
or by the special provision of the Punjab 
Limitation (Custom) Act I of 1920. Admit- 
tedly if the former Act applies the suit is 
within time and if the latter is applicable 
the suit is barred. 

A reference to the Punjab Limitation 
(Custom) + Act clearly -shows that it 
relates only to ancestral immovable 
property and the appointment of heirs 
by persons who follow’ custom in the 
Punjab. In order to make it applicable it 
must be shown that the property in suit 
was ancestral qua the plaintiffs, as until 
that has been shown the ordinary rules of 
limitation as laid down in the Indian Li- 
mitation Act’ are not departed from. A 
reference to the plaint in this case shows 
that no avermenis were made as to the 
property being ancestral. In the written 
Statement no plea appears to have been 
taken that the property was ancestral, al- 
though there can be no doubt that at the 
time of arguments it was alleged that the 
property was of that nature inasmuch as the. 
Punjab Limitation (Custom) Act I of 1920 
was obviously referred to. It has been held 
by the learned District Judge that it was for 
the plaintiffs to prove that the property 
was non-ancestral. No finding has heen 
arrived at as to whether the ‘property is 
or is not ancestral and when the 
earned District Judge came to the conclu- 
sion that it was for the plaintiffs-appellants 
to prove the non-ancestral. nature .of the 
Jand. in the question, I consider that the 
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learned District Judge should have given 
the plaintifs an opportunity of discharg- 
ing that onus. 

I would, therefore, accept this appeal and 
remand the case to the learned District 
Judge with the direction that he should de- 
cide the question as to whether the proper- 
ty was ancestral or not taking such evi- 
dence, if necessary, as the parties may de- 
sire to produce. Parties to bear their own 
costs in this court. 

Shadi Lal, C. J.—I concur. 

N. Appeal accepted. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 196 of 1931. 
October 18, 19382. 

SULAIMAN, C. J. AND K1scu, J. 
Chaudhury BACHOHAN LAL — APPLIOANT 
VETSUS 
NAROTTAM DATT AND oTHEBS—OPPOSITE 

PARTIES. 

Transfer of Property Act (XXIX of 1929), s 10— 
Award—Division of movable and immovable prope? ty 
—Necessity of registration—Award un-registered— 
Admissibility in evidence. 

By s. 10 of the Transfer of Property (Amendment) 


Supplementary Act of 1929, the words “and any 
award “have been deleted from s.17 (6) of the 
Registration Act, and, therefore, an award is 


no longer excepted and if it amounts to a non-testa- 
mentary instrument purporting to create, declare, 
assign, limit orextinguish. whether in the present 
or in future, any right, title or interest, whether 
vested or contingent, of the value of Rs 10Jor up- 
wards to orin immovable property, it is compulsori- 
ly registrable. 

An award purported to divide movable and immor- 
able property among theparties and amounted in 
effect toa deed of partition. By the award, the 
arbitrators gave compensation in cash for differences 
in values allotted to the parties The entire property 
was treated as forming part of one estate : 

Held, that the award required registration and 
must be treated as one inseparable document which 
could not be split up and being unregistered, was 
inadmissible in evidence. Amir Begam v. Badrud- 
din Husain ( Lì, referred to : 

First Civil Appeal against on order of 
the Sub-Judge, Farrukhabad, dated the 31st 
August 1931. 

Messrs. S. N. Sen, Iqbal Ahmad and 
Damodar Das, for the Applicant. 

Mr. M. L. Chaturvedi, for the Opposite 
Parties. 

Judgment.—This is a defendant's 
appeal from an order filing an award 
which was delivered in an arbitration pro- 
ceeding without the intervention of the 
court. Onbehalf of the respondents the 
first objection taken was that in view of the 
provisions of para. 21, sub-s. (2) no 
appeal would lie from a decree incorporat- 
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ing the award. This contention overlooks 
the express provision of s. 104 (1) (f) which 
specifically provides an appeal from an 
order filling anaward as distinct from a 
decree incorporating the award. Thereis 
accordingly no force whatsoever in this 
objection. Theaward is dated 11th March 
1931, and theapplicalion for filing it was 
made on7th May, 1931. The award -was, 
therefore, governed by the amended Transfer 
of Property Act, 1929, and the amended 
Registration Act, 1929. - 

Before the amendment, s. 17 (6), Registra- 
tion Act, 1908, made an exception in’ favour 
of any.decreeor orderof a court and any 
award. Accordingly an award eventhough 
it divided up immovable properties was 
not compulsorily registrable. By s. 10, 
Transfer of Property (Amendment) Supple- 
mentary Act, 1929, the words “and an 
award” have been deleted from the section 
inthe Registration Act. Th: result, there- 
fore, is that an award is nolonger excepted 
and if it amounts to a non testamentary 
instrument purporting to create, declare, 
assign, limit or extinguish whether in the 
present or in future, any right, title or 
interest, whether vested or contingent, of 
the value of Rs.100 or upwards to or in 
is compulsorily 
registrable. There is no doubt that the 
award in dispute in this case amounts in 
substance to a deed of partition purporting 
to divideto considerable moveable and im- 
movable property and to allot them to the 
parties named therein, creating and ex- 
tinguishing therights ofthe other parties in 
the shares allotted. The document, there- 
fore,required registration and apparently 
owing to some oversight or ignorance of 
the new amendment it was not presented for 


registration within the time allowed by 


law. Under s. 49, Registration Act, a 
document, which is compulsorily registrable, 
if not registered, cannot be receivéd as evi- 
dence of any transaction affecting such 
property. The court below, therefore, should 
not have acted upon it and should not have 
accepted itin evidence. The point that it was 
not admissiblein evidence was raised inthe 
cout below, but the court held that’ regis- 
tration was not necessary. Apparently its 
attention was not drawn to the recent 
amendment. We must accordingly hold 
that the document is not admissible. 

The learned Advocate for the respondent 
has next urged beforeus thatthe award is 
separable and that that portionof it which 
deals with moveable properties should be 
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enforced, There is-:no. doubt that where: 
part: of an award ‘is: found to- be invalid as 
being in excess of the arbitrator's powersiand- 
 isseparable from the-rest,-, the:remaindes of: 
thé-award, being good, can bemaintained:! 
Amir Began v.Badruddin Husain 619. ! Burt- 
ivfhe:presentcase we -find ‘that it is: not- 
possib}é to-split.up.the: award: into two 
parts, . Inthe first place, Musammniat Savitri; 
a daughter. of the: deceaséd who hase. been’. 
‘givémsome rightsunderit, was no party to. 
the proceedings and she did het chéirs ‘have: 
been givén interést inwisomer-cash: and she 
hasbeen given. property in lieu of :maittens 
ance anda “house:fou-: her restdenee. -The 
immovable and: movable’ properties have 
been -divided-amons the-paities to the.arbi« 
tration and compersations- have’ beer giver 
by the arbitrators in cash for the diffetences 
imthe. values: of. thé: ptoperties-allotted:to: 
the: parties; Similarly some: maintenance 
allowancechas béen provided: for Musaminat 
Phundo,-another ‘widow, 'and-sheralso has 
been. givena right of residence-in the House; 
although she isnot a patty to the- proceed- 
ings. It- -is-obviousthat the arbitrators,-in 
making thepartition,.must:have taken into 
account the value. ofthe: immovable prop- 
erties. as well-assthe amount. of cash availt 
ableand distributedthem:. treating the entire 
property asforming: part of- vne estate.: 16 
would not. be fairtothe parties to split up 
the award and: to make a new award in 
favour ofthe: respondent. We must treat 
the -award’.as:‘one’ inseparable document, 
and ibeing:..inadmissible in’ evidence -for 
want of registration we must reject if. The 
result is that this : appeal is allowed. the 
order ofthe court below is. se! aside - and 
the application of the -contesting respond= 
ents: for the:filimge .ofthe award ‘is dismissed’ 
with costs'in both -courts including. in this- 
court fees où the: higher scale. l 
N.-A. | Appeat allowed: 
. (1). 23 Ind:- Cag 625; AT R 1914 P Q105; 170 
190; 36 A 336;-18.0 W:N755; LOL J 219; 12 A 
4537; 16-Bom. Ta Tt 414: (1914) M ‘WN 472716 AL. 
_T 85527 ML I FSi; TOO LF 494/72 ÓY 
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MADRAS ‘HIGH COURT. 
Criminal ReVision-' Casé Nou 14 òf 4933 
(Criminal Revision: Péfittiow -Nō 14 ôf. 

: 1933). | 

Jantary I6 £933. 

> BURN, Jet 

PON NUSAMT'CHEFT Y—Accuszp—~ - 
- PETITIONER = 
Bae SES VErSUs 
2 EMPEROR Opvosrré PARTY. 
Criminal .Procedure Code (Act V of 1898), s, 162—~ 


PONNUSWAMT. CHITTLY.2. “EMPEROR, 
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Statement'to'Police—Use of;, in criminal trials: to. 
prove omissions—Evidence. Act (I of-1878),.8. 145. _ 
A statement under s, 162; Criminal Procedure 
Code, cannot be used during an inquiry ~ or‘trial’.in- 
order: to‘show that: a witiess-is* making .stdtetents 
in the wilness-box-which‘he did:-: not make v totke: 
Police. “It. can-only be used- inorder. to": show. phat 
the witness in the-box is contradicting something 
he said befote Such statements’ should not Be weed; 
in. ofder to'‘show ‘development’ of the. proeééition 
ease: Badri Chowdhury w.. Emperorsr. (4), approved): 
Iltaf. Khan v. Emperor.(3);explained. and. distingu: 
ished, Mohinder Singh v. Emperor | (1) ‘and Hagara 
Singh v Emperor (2), not approved; Queén-Em press 
v. Nasiruadin (5) réferreďto.. ` : 
Petttion under ss, 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the: Stationary Sub-Magistrate, 
Negapatam, dated the 9th .of December, 
1932 and made in P. RC.Nò. 4 of 1982. 
Messrs. K. S: Jayarama. Ayyar.: end K. 
Venkataramani, for the Petitioner... - 
The Public Prosecutor, fot the Crown. 
. Order.—The.point raised in -this,:case 
is whether a statement made by a witness 
to the Police in an ifvestigation under 


_8. 162, Criminal Procedure Code,. can be 


filed, or exhibited, or, im short, used, when 
the witness is under examination in an 
inquiry under Chap. XVIII of the.Criminal. 
Procedure Code,. in order to show” that 
while giving evidence’ the witness -has 
made assertions which he did not make 
when he was examined by the Police. 
Statements recorded under s. 162, Crimi- 
nal Procedure Code, can be used at a. 
subsequent inquiry or trial for one purpose 
only, to contradict. the witness. If they 
are to be mused- for this purpose the 
statements made under s. 162: must-be duly. 
proved, and used in ihe manner laid down 
in s. 145 of the Evidence Act. It follows. 
ofcourse that unless there is a contradic- 
ion between the statement recorded under 
6. 162 and the statement. made by the 
witness in the course of his deposition; the. 
statement recorded under s.: 162 cannot 
be used at all.’ Itis therefore obvious that 
the question raised in this case -must-.be 
answered in the negative, unless, an omission 
from astatement nnders.-162 can be- said 
to:be a contradiction: of a. statement made 
in the witness-box. Reduced to - these 
terms the-matter åppear” to me to.be too 
simple to admit. of any argument.’ Whe- 
ther it: is: considered 2s a question. of Jegic. 
Or! of language; “omission” and. “contra- 
diction” never be identical, . If a pro- 
position is -stated any contradictory pro- 
position must be a statement ofsome: kind, 
whether positive or negative. To “contra- 
dict” means to “speak against” or in one 
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word’to £ ‘sainga, 4 Tt! Ige absurd t6. say g 


Lhab-yow can contradict: by keeping silence:. 
Silence may ‘be full of significance, but it 
if: is not “diction”; and, thérefore, it- can- 
not be “contradiction”. 

It is clear, therefore, that a statement 
under s. 162, Criminal Procedure Code can- 
not be used during -an..inquiry or trial in 
order to show that a witness is making 
statements in the ‘witness-box which ‘he did 
nob make to the Police. 

The same conclusion-follows from a con- 
sideration of s., 145: of. the Evidence Act. 
If it is intended to contradict the witness’ 
by the writing; his attention’ must be 
called to those parts of the writing which 
are to -be--used to contradict him: It 
would be in my opinion: sheer misuse of 
words to say that you are contradicting a 
witness by the writing, when what. you 
really want to do isto contradict him by 
pointing. out omissions. from: the writing. 
I find myself in: complete agreement with. 
the learned Subordinate Judge of Feroze- 
pore who observed that “a witness: cannot 
be.confronted with the unwritten record of 
anun-made statement” Mohinder Singh v. 
Emperor (1). 

In the case cited it was held by Cold-. 
stream, J., thatthe view of the learned Ses- 
sions Judge was not ‘correct. Reference 
was made to the judgment of Dalip Singh, J., 
in’ Hazara Singh’ v. Emperor (2), but in 
néither of thése cases was -it 'explained 
how an omission could amount- to @ con- 
tradiction. Thé-instance - given by: Dalip 
Singh, J., was that of a witness- who should 
state unders. 162, Criminal Procedure Code: 
thatthree persons were ‘beating ‘a man, and 
should later allege that four persons wete 
eating the same man. I would say with 
all‘ réspect' that such statement would be: 
in fact contradictory. It: is impossible to 
state'a case in which:'an omission ‘arrounts. 
to’ a ‘contradiction. - 

‘There is apparently. no decided . case in 
this: High Court but I cannot see that theré 
is.. any real difficulty in the.matter. There 
15 some apparent divergence. of view in the 
Patna High, Court. . Mr. KU S- Jayarama 
Ayyar for the ‘petitioner. relies om the case 
of Iltaf Khan v.. Emperor (3), whereas: the. 
learned. Public Prosecutor relies on the ob- 


(1) 137 Ind. Gas. 209; A IR 1932 Lali-'103 at'p. Tidy 
ie pa: (1932) Lali; 81; 33 Cr LJ 97; (1942) OÉ 
as. 123: 

. (2) 103 Ind. -Cas, 157; 9 Lah : 389; 29: -Gr, Ir J 348; 

A ÈR 1928. Lab. 257;9AE-OrnvR 559. | 
(3)_95 Ind: “Oas.. 396; 5 ee 346; AIR 1926. Pat. 
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séyvations of Macpherson,:J.,in Badri 
In. the former 
case-it! appears to. me (with all respect) that 
there isa slight confusion of thought. A wit- 
ness named Mahabir- Dubey, who. during: 
the trial had given evidence against the. 
accused, Kad stated in cross-examination 
that:when éxamined by the: Police-he-had-.. 
said that he had- seen.: thesaccused- that 
evening. This: statemént was:-contradicted. 


“by the.-SabtInspector. of - Police: whé ap 


parently referred to hisirecord of. the- state- 

mént made by ‘the: witness: under’ s.-162,. 
Crimindl-Procedure Code and found. there- 

im no record of any statement by: Mahabir’ 
Dubey of the:fact.thit he: has'seen the- ac- 

cused that-evening.. In such a case as that- 
the- statement.: of :Mehabir Dutbey:' in’ the. 
witness-box, thatthe had. séen:the.accused:- 
was not contradicted either. by. the redord- of- 
hisi statement. ‘under: s.: 162°. or. by.:the-evi-. 
dence of the Sub-Inspector. What the Sub-. 
Inspector -contradicted. (refreshing. his.. me- 

mory’ no doubt.. by reading the «record-he: 
had ‘made under s. 162) was the statement of. 
the.witness that hei had told the Police smeand: 
sõ: It was a contradiction: not of his-evidence: 

against -thetsaccused but.of what: herhad. 
said. tothe Sub-Inspector.. And, moréover» 
it- was: a. contradiction' not. between -two 

statements made by the witness; þut--bet--- 
weer a statement mide by the. witness-:and 

a statement made by the Sub-Inspector.. 
For such a purpose as this, the statement 

under s. 162,.Criminal Procedure Code can-. 
not beused; it can only be used-im order: to. 
show that the witness in the box “is ‘contra- 

dicting something he. had said before. It 
appears tome, with .respect, that the:rea: 

soning of Macpherson, J., in -the case-cited:. 
Badri Chowdhury ‘v. Emperor (4) is*entirely » 
correct... 

The evidence in the case; now in question.. 
is not before me.. Mr. K. 8. Jayaram: 
Ayyar tells ‘me that certain witnesses --aip-- 
pear.to have stated to.the Police merely that : 
all the accused beat.some one. In the. wit- 


-ness-box these- witnesses, I am told,.have - 


added allegations against particular accts-* 
ed of particular acts. The defence wants'to 
file! their statement under s. 162,.Criminal ` 
Pyocédury Code, in order to show that when. 
examined by: thé Police they did not.attri-’ 
bute any: particular. acts-to any: particular.. 
accused.: Asithe learned Publie Prosectitor - 
points out, the defence thus..wants to use 
the statement under s.: 162; Criminak.Proce-. 
dure :Code-for a purpose not sanctioned by. . 
- (4) 923 Indy Cas: 6743 A/T R19262. Paty 206 P L. 

620; 27 Or. L J 362, 
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the Code. It is not permissibie to use such 
statements in order to show “development” 
of the prosecution case; it is only permissi- 
ble to use them to prove contradictions. In 
the present case there are no contradic- 
tions. d , 

Mr. Jayarama Ayyar then asks how he is 
to contradict the witnesses when they say 
that they told the Police exactly what they are 
telling the court. The answer 1s simply 
that he must contradict the witnesses on 
this point by adducing counter-evidence, 
exactly inthe same way as he would con- 
tradict evidence, exactly in the same way as 
he would contradict on any other point. He 
can put questions to the Police Officer to 
whom they made the statements under 
s. 162, Criminal Procedure Code or he can 
cite witnesses, if any, who were present 
when those statements were recorded. He 
cannot, however, use the statements them- 
selves. l 

Tt is not difficult to understand why the 
Legislature has restricted the use of such 
statements to a single purpose. Some of 
the reasons have been enunciated by Enoz, 
J., solong ago as11894 and most of the lan- 
guage is still appropriate even after the 
changes introduced into s. 162, Criminal 
Procedure Code, in 1923. See Queen-Hmpress 
y. Nasir-ud-din (9). ; ae 

“Still more extraordinary ifa permission given be- 
fore ths casecame on for trial by which the accused 
were granted copies of statements recorded by the 
Police during the investigation. Such statements 
are recorded by Police Officers in the most haphazard 
manner. Officers conducting an investigation not 
unnaturally record what seems in their opinion mate- 
rial to the case at that stage and omit many matters 
equally material, and, it may be, of supreme import- 
ance as the case develope. Besides that, in most cases 
they are not experts of what is and what is not evi- 
dence, The statements are, recorded often hurriedly 
in the midst of a crowd and confusion, subject to 
frequent interruption and suggestions from by-standers 
over and above all, they cannot bein any sense termed 
depositions, for they are not prepared in the way of 
a deposition, they are not read over tu, nor are they 
signed by, the deponents ‘There is no guarantee that 
they do not contain much more or much less than what 
the witness has said. The law has safeguarded the 
use of them, and it never can have been the intention 
of the Legislature that, as in this case copies of them 
should have been without question and as a matter of 
course made over to the accused or their Counsel.” 


The learned ‘Sub-Magistrate’s view of the 
provisions of s. 162, Criminal Procedure Code 
is substantially correct. 
not quite accurately worded. It is impossible 
to “read over” portions alleged to have been 
omitted; but the learned Sub-Magistrate only 
means that the witnesses are to be parti- 
cularly questioned about the statementsin 
their depositions which according to the 

(5) 16 A207; A W N 1894, 57. ; ; 
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defence were not made when the Police 
questioned under s. 162, Criminal Procedure 
Code. 

There is no ground for interference in 
revision, 

N KeA. 





ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1954 of 1929. 
July 21, 1932. 

KING AND THOM, Jd. 

Kr. AMBA SAHAI AND ANOTHER — 
PLAINTIFFS— APPELLANTS 
versus 
NATHU AND ANOTHER — DEFENDANTS 
— RESPONDENTS. 

Agra Tenancy Act!III of 1926),s 3 (11i—Grove 
—Right of grove-holder to replace fallen tree- If 
taken away by present Act—Replacing fallen trees, 
wheth er constitutes ‘improvement’. 

-The law which was in force before the com- 
mencement of the présent Tenancy Act, recognised 
the grove-holders' right of planting | new trees, 80 
long asthe land retained its character of grove 
land, provided there was no village custom or 
cont:act to the contrary, and this right of the grove- 
holder has not been taken away by the present 
Act [p 12%,col 2.] 

Replanting for the purpose of the keeping a grove 
in good condition and of preventing further deter- 
ioration, does not amount to an improvement within 
a ete of the Agra Tenancy Act. s. 3 (11).[p. 428, 
col }. 

Second Civil Appeal against the decision 
of the Additional Sub-Judge, Shahjahan- 
pur, dated the 4th July 1929. 

Mr. Haribans Sahat, foc the Appellants. 

Mr. Hazarilal Kapoor, for the Respon- 
dents. 

Judgment. - This is a plaintiff's second 
appeal arising out of a suit for uprooting 
certain trees newly planted by a grove- 
holder, and for a perpetual injunction re- 
straining the grove-holder from planting 
new trees infuture without the permission 
of the zamindar. The defendants pleaded 
inter alia that they had theright of plant- 
ing new treesin placeof those which had 
been cut or had fallen down without the 
zımindars permission. The trial Court 
dismissed the suit and the lower Appellate 
Court took the same view and dismissed the 
appeal. The facts proved are that 
the defendants are grove-holders, and that 
the grove in question was planted more. 
than 50 years before the institution of 
the suit. The area of the grove is 1.64 
acresand 33 oldtrees are stillstanding on 
it. The courts therefore held that the land 
still retained its character of grove-land. 
It isfurther’ found that the defendants 
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planted about 22 new trees in the month of 
July 1925. As the new trees were planted þe- 
fore the commencement of the Agra Tenancy 
Act, 1926, the defendants had a right under 
the lawthen in force to plant new trees, 
in placeofthose that had fallen down or 
been cut down, solong as the land retained 
its character of grove-land. For the law 
on this point we refer to the ruling in 
Choke Lal v. Behari Lal (1). In that 
ruling the customary right of a grove- 
holder to plant fresh trees was recognised, 
in the absenceof a special custom or con- 
tract to the contrary. In the present case 
the plaintiffs have relied upon the pro- 
visions ofthe wajib-ul-arz prepared at the 
previous settlement, between 1870 and 
1873. In this wajib-ul-arz a list of groves 
is set forth, giving particulars of the 
Khasra numbers;the names of the owners, 
the area, and the number of trees. After 
giving this list of groves we find the fol- 
lowing éntry : 

“As the Government has excluded from the.jama 
the area ofthe grovesand uncultivated area we, the 
persons in possession of ths groves, declare of our 
own accord that we shall do our best in rearing and 
looking after the trees and that we shall plant fresh 


trees in place of daraged trees with tke permission of 
the zamindar.” 


It appears therefore that the wajib-ul- 
arz does not even purport to record- 
an existing custom in respect of groves 
but records a declaration or promise on 
part of the grove-holders to the effect 
that they will plant fresh trees, in place 
of damaged trees, with the premission 
of the zamindar. The plaintiffs have 
failed to establish that the grove now 
in suit ıs included among the groves men- 
tioned .inthe wajib-ul-arz. In our opinion 
therefore the provisions in the wajib-ul- 
arz cannot be held to apply to the 
grove in suitsince the wajib-ul-arz, at the 
most, only recorded a contract between the 
grove-holders of certain groves and the 
. gemindars, of the village and those groves 
did not includethe grove now in suit. We 
hold, therefore, that the courts below were 
prefectly right in dismissing the plaintiffs’ 
claim for uprooting the new trees which the 
defendants had planted in July, 1925, before 
the commencement of the present Tenancy 
Act. It has been strongly urged on behalf 
ofthe appellants that even if they are not 
entitled to get the trees which were planted 
in July, 1925, uprooted, they are entitled to 
a perpetual injunction restraining the 
grove-holders from planting any fresh trees 
in future without their permission. The 


(1) 60 Ind. Cas. 115;A I R 1920 All. 7; 42 A 634; 


18 AL J 820;2U PLR A 292, 
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appellants’ argument is based on the provi- 
sions of the Agra Tenancy Act, 1926. Itis 
argued, firstly, that the rights of grove- 
holders have beer defined in s. 197. This 
section mentions certain rights. of grove- 
holders, but is slient on. the question whe- 
thera grove-holder has a right to replant 
trees in place of trees which have fallen 
down or been cut down. Itis argued, there- 
fore, that by implication the Legislature has 
denied the grove-holder’s right of planting 
new trees. 

We are not prepared to accede to this con- 
tention. Section 197, does not purport to 
state the rights and liabilities of grove- 
holders exhaustively. There is nothing to 
show that a grove-holder has no right other 
than a right mentioned in that section. 
As we have already stated, the law which 
was in force before the commencement of 
the present Act recognized the grove-holders’ 
right of planting new trees, to replace fallen 
trees, so long as the land retained its 
character of grove-land, provided there was 
no villags custom or contract to the con- 
trary. This right of maintaining a grove 
was a very important incident of the right 
of a grove-holder. It must be presumed 
that the Legislature knew the existing law 
and in our opinion the Legislature cannot 
be heldto haye irtended to take away this 


important gyrove-holder’s right without 
express words to that effect. Merely because 
s. 197 is silent on the point whether a 


grove-holder has a right to mintain his 
grove-land asa grove, by replanting trees 
whenever required, we are not prepared to 
hold that the Legislature has by implication 
taken away that right. Itis further argued 
that under s. 112 a non-occupancy tenant 
is prohibited from making any improve- 
ment except with the written consent of the 
land-holder. Now, a grove-holder is cer- 
tainly a “tenant” see s. 3 (6). A grove- 
holder is moreover presumed to'be a “non- 
occupancy tenant’: see s. 197-A. Grove- 
land is now included in the definition of 
“land”: see s. 3 (2). So it follows that grove- 
land is a “holding” cr part of a “holding” : 
see s. 3 (8). 


It is further pointed out that under s. 3 
(11) “the planting of trees” is expressly 
mentioned as an “improvement” with 
reference to a tenant’s holding: see s. 3 
(11). Sothe appellants’ learned Advocate 
claims to have proved (1) that a grove- 
holder is prohibited from making any im- 
provenent without the written consent of 
hisjland-holder,? and (2) that the planting 
of trees in grove-landis an “improvement 
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with: reférencé to the grove-land.. He. 7 
tends, .{Hérefore, that a grove-bolder:. i 
prohibited. from planting trees in his arate. 
land without: the written-consens- of his! 
land-holder.-. The first proposition :mtist we. 
think,:bé-conseded.: Thè: second’ proposisi 
tion is;however;open to doubt. - The ques-: 
tion turns ‘upon whether “the. planting. of 
trees’ mentioned as am: improvement in s. 3 
(11) lc) meéeans.only making :ê new planta- 
tion of trées or whether. it includes’ thé 
replacing of fallen or useless trees in’a grove 
for the purpose of maintaining the grove. 

. We think there’ isi-a substantial distinc=: 
tion between making a- new plantation of: 
trees -and:. maintaining. an old plantation... 
Fer ‘the purpose‘ of Maintaining an old 
grove it is-niecessary to -plant-new trees 
which-are dead or useless. But this sort: 
of replanting,for ‘the purpose of keeping a 
grove in- good: condition and. of preventing: 
further deterioration, would. not- ordinatily 
be held to amount to“ an improvement, and 
we: do not think that itis an “‘improvemeént” 
within the meaning of the. Act. All the: 
. works: which are mentioned as improve=- 
ments in s.3 (Ll) appéar to -be’-new worké.. 
“The planting-of trees” is coupled with: 
“the reclaiming,- clearing, enclosing - levél- 
ling or terracing ofland.”. The works of this- 
latter nature are evidently intended to refer 
to néw words. ‘Moreover, ib is expressly: 
stated in sub-cl. (e) that “mere repairs” are 
not to be included among improvements.- 
We think. that replacing. trees. which have 
falen. down in a grove by: planting. néw trees 
amount only to “repairs” and should not be 
held to amount to an ‘improvement.” 
Filling. up gaps among trees of-an old grove 
18 analogous. -to filling. up gaps in an old 
embankment. In. each case the work is 
ofthe nature of repairs,-for the purpose.’ 
of maintaining the grove or embankment 
in tts: ` original state, and itis not an “im- 
provement.” Our conclusions: on this point- 
areforlified by'the -general principle that: 
the Legislature cannot bé deemed to have 
intended to take: - -away a very important 
ri¢ht:.incidéntak: to- ‘grove-holding’ without : 
enacting express. provisions to this: effect. 
In our opinion “the. right which-a grove- 
holder had before. the comméneement-of ihe * 
presei”. Tenaņcy. Act, to maintain “his. 
grove by replacing fal len tr ees; has not been. 
taken’ away by . anything in-that. Act. We 
hold ` therefore, that the appellants’ 
contention cannot’ be accepted. and: the. 
cotitts: below have cometo- a right decision. 
Wé accddingly dismiss the appeal with-costs$ F 

KeA a 5 Appeal-dismisseds. _ 
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LAHORE: HIGH: COURT. 
Second Civil Appeal No. 2101 of 1931. 
April 13, 1932. 
ABDUL QADIR, J. 
SHERU AND OTHERS — DerenDAnts— 
APPELLANTS “ 
Versus 
SHAM'SINGE. - AND ANOTHER =~ 
DEFENDANTS — R&RPONDENTS. 2 

Limitation Act (IX of 1908), Sch. I, Art: 149—Srit 
for possession, alleging recent diaposseasion—Burden of 
proof. 

‘Where in a suit for possession’ thié o'plaintiff alleges 
that- he ‘has been: recently’ dispossésséd thé duit 
falls within Art. 142, Limitation ;Act: and it is’ not 
for the defendant to‘prove his adverse: ‘possession for 
more than twélve years” but for the plaintiff fo prove 
hig’ Ewes aud‘ dispossessiot' by the defentlant. 
fe la v Wazitt (1) and Daulat Ruh v. Ballu W: 
followed 


Second Civil Appeal from the décree of 
the District Judge, Ludhiana, dated: the 
2nd October, 1931. reversing that of the Sub-- 
ordinate J udge, Third Class, Jagraon, dated: 
the 16th March, 1931. 

Mr. Jhanda Singh, for. the Appellanits: 

Mr. Gobind Ram Khanna, for the Respond- 
ents. 

Judgment. -— In the suit which has given: 
rise to this second appeal the plaintiff: sued ‘ 
the defendants for possession of 2 bis- 
was and 4 biswansis of land, alleging 
that it belonged to him, but the defend-' 
ants had forcibly included it in their 
adjoining field, about three ` years before’ 
suit, and havé been in unlawful possession’ 
of it since that time. The defendants 
denied the plaintiffs allegations and said” 
that they had been in possession’ for along ` 
timé-either asowners' or by advérse posses- 
sion for more than twelve years. The 
trial Court framed the following issues:— 

1. Whether the defendants have included the lané ' 
in-suit belonging to thea plaintif into their own 
field by means of encroachment-and when?-~. 

2. Whether the plaintiff has been in possession of the” 
land in question within twelve years of the suit? 

3. Whether the defendants‘have been in’ possession: 
of-the land in question adversely for a period excééd=- 


ing- twelve years? - - 
4. To what relief is the plaintif entitled? 


"The court’ based: its detision on Issue 
No. lon the report of a Naib Tahsildar,” 
appointed as commission, to make measure~ 
ments on the spot in the’ presen¢e of the. 
parties, who reported that I biswas and 12. 
biswansis appeared to have béen encroach- - 
ed upon, though it could not be said when. 
On Issue No. 9 the finding of the-trial Court 
was thst the defendants ‘appeared to have 
been intadverse possession of the land. in 
disputé’ for about eighteen | years. The ` 
court decided Issué No.. 2 against: the 
. plaintiff and Issue: No, 3 ‘in favour of ‘the: 
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defendants, and- dismissed the plaintiff's 
claim with cosis 

Onappeal by the plaintiff the learned 
District Judge set aside the order of the 
. court below and granted the plaintiff a 
decree for possession of 1 biswa and 12 
biswansis of land, according to the report 
of the Naib.Tahsildar, with costs through- 
out. Hewas of opinion that the-suit, was 
based on. title, which vested prima facie 
inthe plaintiff according, to | the entries in 
the Revenue:Records, and -that,,.under the 
circumstances, it was not necessary for the 
-plaintiff to prove,.his possession for more 
than twelve years. He held that the 
Article applicable to the suit was Art. 
144 of the Limitation Act and not Art. 
142. 

“Against the decree of the lower Appel- 
late Court the defendants have preferred 
asecond appeal, through Sardar Jhanda 
Singh, whom I have heard. I have also 
heard Mr. Gobind Ram Khanna for the 
respondents and am of opinion that this 
appeal must succeed. 

The main contention of the ‘appellants -is 
that the. plaintiff clearly alleged recent 
forcible dispossession and adduced evid- 
ence to prove it. According to the findings 
of both the courts below that evidence was 
unreliable and it-was held by both :the 
courts that the story of recent: dispossession 
was untrue. It is urged. that in these 
circumstances; Art. 142 of the Limitation 
Act.is applicable and it was for the plaintiff 
to prove his possession for twelve years 
which he has failed to do. Mr. Gobind 


= + s f> 
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7:00, 109 Tnd. Cas, 3 0- ATR 1928 Lah, 92; 9 Lah, L 
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before the institution of the suit and it 
was expressly stated in the plaint, that the 
defendants had no right whatsoever, to 


dispossess the plaintiffs, the burden of prov- 


ing possession by the plaintiffs, . within 
twelve years of the institution ofthe suit 
was on, them”. Another case in which 
a similar rule was laid down is referred 
to by the appellants, 4. e. Daulat Ram v. 


Ballu (2) which lays down that it is not 


forthe defendant to prove his adverse 
possession for more than twelve years. and 
the plaintiff must establish, his previous 
possession and dispossession by the defend- 
ant. Ithink the authorities cited by the 


-appellants are applicabje. to the facts of 


this case andthe suit of .the plaintiff must 


„fail. 


‘Counsel for the appellants argued; certain 


other points before me. -He urged; inter 


alia thateven if there was any onus .on 
the defendants to establish adverse pos- 
Session they had. succeeded in discharging 
it by .proving the plaintiff's own admission 
in an application filed by him in certain 


-criminal proceedings between the parties 


tothe effect that the defendants had been 
in forcible possession of ithe land in 
dispute for about .eighteen. years. It. is 


not necessary, however, to gointo this point 
in viewof my decision on the main. point 


in the case. 

. I accept this appeal and dismiss,the suit 
of the plaintiff with costs throughout, 

NA. Appeal accepted, 
(2) 108 Ind. Cas. 374; A I R 1928 Lah, 104. 
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May 27, 1932. 
Kine AND THOM, JJ. 
SAHU DEPUTY SHANKAR—Appricant 


VETEUS 


-MANGAL SEN AND ANOTHER —OPPOSIPE 
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PARTIES. 

Civil Procedure Code (Act-V of 1£08), 0. ANI, r. 
93—Morigage decree—Sale—Sabsequent suit by stra neer 
—Stranger declared entitled to properiy—Suit by 
purchaser for ` money—If- lies—Caveat emptor, 
doctrine of—Applicability to auction sales ‘ Ti 

The principle of caveat’ emptor is” applicable. to 
auction sales in, court. [p. 431, col 27 ~~ 

Under the Civil Procedure Code an auction- 
purchaset has beén given a statutory right, under 


-,Judgment-debtor, had no saleable interest in ‘the pro- 


accordance, with the provisions of 
aS no Tight | to 
ground, In’ other 
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words, ‘the auction-putchaser bas no right to recover No, 1, the son of Gokal Chand, the mortg- 


his purchase money unless the sale has been set aside 
under O XXT, r. 92. [p. 430, col. ?.] 

Where a person purchases a certain immovable 
property in execution of a mortgage decree but 
he loses it under a decree in a suit by a stranger 
against the mortgagor and the mortgageein which 
the stranger is declared to be thetrue owner of 
the property it is not open tothe purchaser to brin 
a regular suit against the mortgagee [p 430, cols 1&2] 


Execution Second Civil Appeal against the 
decision of the District Judge, Moradabad, 
dated the 2nd June 1930. 

Messrs. N. P. Asthana and Shabd Saran, 
for the Applicant. | 

Messrs. S. K. Dar and K. N. Malaviya, 
for the Opposite Parties. ; 

Judgment.—This defendant's appeal 
arises out of anapp:ication for the refund 
of purchase money by Mangal Sen and Ram 
Prasad, the purchasers of immovable prop- 
erty sold in execution of a mortgage 
decree. Briectly the relevent facts are as 
follows: Oac Mathura Prasad on 7th April 
1919, moitgaged a shop at Chandausi, the 
mortgagee being Babu Gokul Chand, the 
father of Deputy Shankar, minor, opposite 
party No.l inthe application. Gokul Chand 
who is now deceased in respect of the mort- 
gage, obtained a final decree for- sale 
on’ 5th March, 1924. The property was 
put up forsale underthe deciee and was 
sold to Mangal Sen and Ram Prasad, the 
applicant, on 4th September,.1924. The 
proceeds of the sale were. distributed 
eventually amongst opposite party No. 1 (the 
son of the mortgagee}, opposite party 2 
the mortgagor Mathura Prasad) and opposite 
party 3, (Pandit Bhoj Raj, a creditor of 
No. 2), by virtue of attachment in ex- 
ecution ofadecree against him. Between 
the date of the final decree and the sale 
one Digambar Singh filedSuit No. 6 of 
1924 inthe court ofthe Third Sub-Judge of 
Moradabad against the mortgagor and the 
mortgagee for a declaration that he was 
thetrue owner ofthe property in question 
and for recovery of possession. After 
being successful in the first court, his suit 
being decreed on 23rd December, 1924, 
unsuccessful on appeal, his suit was 
decreed on “second appeal” by the High 
Court on 21st December, 1927. He obtain- 
ed possession of the property on 19th 
September, 1928. In the present applica- 
tion therefore, the original purchasers 
Mangal Sen and Ram Prasad seek ‘the 
return of the purchase money which they 
paid from those amongst whom it. was 
distributed. In this ,appeal we are con- 
cerned only withtheir claim for recovery 
sofar as directed against opposite party 


agee, and decree-holder. As against him 
the applicants have been successful in 
both the courts below. voit 

The trial Court took the view that the 
final decree- for sale was reversed. .or 
nullified as a result of the decree adjudging 
Digambar Singh the true owner of the 
property in question. The lower Appellate 
Court took the view that the applicants 
must havea remedy, as considerations of 
equity make it right and just that they 
should have the purchase money refund- 
ed to them. In our opinion tha applicants 
are not entitled to ‘succeed upon either 
of these grounds. Itis argued for the ap- 
pellant thit “under the present Civil Pro- 
cedure Code, (1998) an auc‘ion purchaser 
has been given a statutory ‘right’ under 
O. XXI, r. 93, to recover his purchase 
money when the sale has been set aside 
onthe ground-that the judgment-debtor 
had no saieable interest in the property 
sold (in accordance with the provisions of 
O. XXI, rr. 91 and 92) and ihat he has 
no right to obtain a refund upon- ¿ny 
other ground. Inother words the auction 


-purchaser həs no right torecover his purt- 


chase -money unless the sale has been set 
aside under O. XXI, r. 92. We have 
come to the conclusion that this con- 
tention is correct. Under s. 315 ofthe Code 
of 1882 the auction-purchaser was given 
a right to receive back his purchase money 
not only whenthe sale was set aside, but 
also : 


'“When itis found that the judgment-debtor had ro 
saleable interest in the property which was purported 


“to be sold, and the purchaser isfor that reason dep- 


rived of it.” f 

Under the Code of 1882 therefore the 
auction-purchaser would in the present 
case have been entitled to a refund. But 
in the Code of 1908 the law was substantially 
altered. In O. XXI, r. 93, the clause 
quoted has been deliberately omitted, and 
the auction-purchaser is only entitled to a 
refund when the sale has been set aside 
under r.92. The deliberate omission ofthe 
clause quoted certainly suggests thai the 
Legislature didnot intend that the auction- 
purchaser could claim a refund on the 
ground stated therein but could only claim 
a refund whenthesale is set aside underr. 
92. Th:s interpretation of the existing law 
has been’ adopted by most of the High 
Courtsin India. In Nannu Laly. Bhagwan 
Das (1), theeffect of the statutory amend- 
ment was fully discussed and it-was held 
that under the present Civil Procedure Code 

(1) 37 Ind,-Oas. 9; 39 A 114; 14 A L J 1216, 
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an auction-purchaser who has been deprived 
by meansofa suit against the judgment- 
debtor, of the property purchased by him 
cannot obtain a refund of the purchase 
money without getting the auctionsale set 
aside. That ruling was followed by 
another Benchof this court in Ram Sarup 
v. Dalpat Rai (2). It was also followed by 
the Bombay High Court in Balwant Raghu- 
nath v. Bala (3), and it may be noted that the 
property in that case had been sold in exe- 
cution of a mortgage-decree as in ihe pre- 
sent case. The. Allahabad rulings cited 
above were also followed by the Lahore High 
Court in Habibuddin v. Hatim Mirza (4). 
The Madras High Court took the same view 
in Parvathi Ammal v. Govinda Sami Pillai 
(5). -Their Lordships remarked.— . . 

“The right of action to obtain a refund confequent 
on the want of saleable interest in the judgment- 
debtor is not aright inhereat in a purchaser, but is 
the creature ofa statute, and the ri; ht thus conferred 
can only be exercised within the limitation prescribed 
Consequently, without gettirg the sale eet aside 
through court tLe purchaser has no right of 
action. 


The Calcutta: High Court has also held- in 
Rishikesh v. Manik Molla (6) thatthe auction- 
purchaser cannot obtain: a refund of pur- 
chase money, when the salé hes not been 
set aside under. 92, unless he can bring 
himself within the equitable principles 
which justify a suit. for money hed and 
received.to h suse, e. g, by establishing 
fraud or -breach of duty on the partof the 
decree-ħolder or collusion between the 
decree-holder and the- judgment-debtor. 
In the present case, no such fraud, collusion 
-or breach of- duty- are suggested. As 
against all these authorities, the respondent 
relies upon a Full Bench decision. of the 
Chief Courtof Oudh in Bahadur Singh v. 
Ramphal (T). Hereit-was held by ama- 
jority of two learned Judges (Bishesharnath, 
J., dissenting) that when a person purchases 
immovable property at an auction sale in 
execution of a decree of court and subse- 
quently loses the -same under -a decree 
passed in asuit brought by a third party 
against the purchaser, the decree-holder and 
the judgment-debtor, such a purchaser is 


(2) 58 Ind. Oas.-105; A I R 1921 AU. 377;- 43° A 60; 


. 18A LJ $05; 2U PL R (A) 318. 


(3)67 Ind. Cas. 360; A IR. 1$22 Bom, 205; 46 B 
833; 24 Bom L R 208. l 
“ (4) £6 Ind. Cas. 62?; A I R 1925 Lah. 467; 6 L 283; 
1 L O 552. 

(5) 30 Ind. Cas 827; 39 M 803; 2 L W 661; 29 ML 
J 467; (1915) M W N 797. 

(6) 96 Ind. Oas. 64; AIR 1926 Oal. 971; 53 O 758; 
43 O L J 418. 

7) 124 Ind. Oas. 641; A I R 1930 Oudh 148; 5 Luck 
552; TO W N 282; Ind, Rul. (1930) Oudh 257 (F. B.). 
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entitled to bring a suit.fot recovery of his 
purchase money as against the decree- 
holder. S:uart, O. J; held that as the 
siatute law was silent on the subject, an 
auction: purchaser who loses the property 
under a decree passed in favour of.a third 
party, has a right to a refund of the pur- 
chase money under the general principles of 
equily. This decision is based upon the 
view that there isa warranty by the decree- 
holder that the property belongs to the 
judgment-debtor. We think it unnecessary 
to discuss this proposition, as this court at 
least (not to mention other High Courts) 
has clearly taken the view that : 


_ “As regards sales under a decree of a court there 
is no warranty of title either by the decree-holder or 
the court: see Shanto Chander Mukerji v. Nainsukh 


1 
' 


“And the two Allahabed rulings already 
cited. The trial Court relied upon the Full 
Bench ruling in Bindeshri Prasad v. Badal 


Singh (9), but that ruling is clear] 
distinguishable. In that ~ case the 
decree under which the property 


had been sold was set aside. The aucticn- 
purchaser is entitled to assume that the 
decree is a valid decree. He is notentitled 


‘to assume that the property sold under the 


decree really belongs to the judgment- 
debtor. The principle “ caveat emptor” is 
applicable lo auctionsales In the present 


‘case the decree under which the property 


had been sold was never set aside, so the 
ruling is not app-icable. It may seem 
hard that the auction-purchaser should have 
no remedy when he has been deprived cf 
property for which he paid cash. Before 
the confirmation of sale he did not know 
that the. judgment-debtor’s title would 
prove defective although he knew that the 
title had been impeached. It would also be 
herd cn the decree-holder to. be deprived 


ct his share of the sale proceeds when he 


believed in good faih that the property 
belonged to his judgment-debtor. and he 
had advanced a.lcan to the judgment- 
debtoron the strengih of his belief. How- 
ever’ much we may sjmpathise with the 
auclicn-purchaser, the law seems to be 
clear that he has no remedy. It is unneces- 
sary lo consider the subsidiary question of 
procedure whether he should have proceed- 
ed by a regularsuit or by an application 
under s. 47. : 
_ Inour opinion the appellant's contention 
isz clearly supported by the Allahabad 
(8) 23 A 355; A W N 190], 101 


(9) 74 Ind. Oas. 873;'A I k 1923 All, 394; 45 A 399; 
21 A L J 228, d D | 


-rulings.cn which -he relies. They -do. not 
appear to,have. been doubted or dissented 
fiom by any Bench of thiscourt. ` They are 
also supported by the authority of .other 
High Courts and wehave nohesitation in 
following them. ‘We therefore allow the 
-appeal, set aside the decree of :the. court 
below and dismiss the application with costs 
throughout. 


ia NSA, Appeal allowed. 
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MADRAS-HIGH COURT. 

Civil Revision Petition No. 62 of 1929. 
= February 17, 1933. 

BEASLEY, O.J., AND BARDSWELL, J. 

. VENKATESHA - KAMTHI— PETITIONER 
: VETSUS , 
- VITLA BHAKTA AND. ANOTHER — 
RESPONDENTS. 

~Givil Procedure Code (Act, V of 1908), 0. 
XXI, r. 90- Attachment before judgment—Decree— 
Sale of property in execution of decree in another 
suit—Decree-holder, if person affected by the sale— 
Application .to set aside sale by him--Maintainability 
7 ‘A. perso who obtains an, altachment before judg- 
ment ofa property and who afterwards gets a décrée 
is a person who ‘has a pecuniary interest in the 
property and ‘is, theréfore, one whose - interests. are 
affected-, by the sale.of the property. . It is, therefore, 
competent for him to apply under O. XXI,r, £0, 
Oivil Procedure Code to set aside a sale of the prop- 
érty in ‘pursuance of a decree in another suit. 

- Petition. under section. 115 of Act V of 
1908; praying. the High Court to revise the 
order of the Court of the. Subordinate Judge, 
South “Kanara, in Civil : Miscellaneous 
Appeal No. 17. of 1927 (C. M. A. No. 41.0f 
1927, District Court of South . Kanara) 
preferred against an. order. of the Court of 
the District Munsif.of Kasargod, in R. E. 
A. No. 48. of 1927,in R. E. P. No. 1004 of 
1926. l 
"Me. K.Y. Adige, for the Petitioner. 

Mr. U. P.-Sarvothama Rao, for the Res- 
pondents. l 

‘Beasley, C. J.—The only point for 
consideration here is whether a decree- 
holder. who before decree attached the 
judgment-debtor’s . property or some of 
“it comes within O. XXI, r. 99, Civil 
Procedure Code. It is conceded that the 
decree-holder was not the decree-holder in 
the suit-in which the-property was brought to 
sale nov was-he a. person entitled to- share 
in a rateable distribution of the assets 
because he had not put in an execution 
application, But the question is. whether 
he is a person whose interests are affected 
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by the sale. df ‘his interésts.are affected. 
by the sale, he may apply .to.the .court 
to set aside the sale. .'That,.is what: the 
Ist respondent :did .in this case. He got 
an attachment before judgment. and sub- 
sequently gota decree in his favour. : The 
passing of. the decree confirmed his. attach- 
ment. At the time when he made‘*the 
application under O. XXI, r. 90,. Civil 

‘Procedure “Code, the property had been 
attached and he had a decree.in his 

-favour. ‘The.property was brought tosale 
by a decree-holder in another suit and sold 
.and then the application was made to 
set aside the sale.. Both the District 
Munsif and the lower: Appellate Court 
held that the Ist respondent came within 
O. XXI, r. 90, Civil Procedure Code and on 
the merits set aside the sale for the reasons 
given in their judgments. It is conceded 
here that a person “whose interests are 
affected by the sale” can be a person 
whose pecuniary interests are affected by 
the sale and that those words do not mean 
proprietary interests only. That | having 

. been conceded, what we have to consider - 
here is whether a person who obtains. an 
attachment before judgment and’ who 
afterwards gets a decree is a person who 
has a pecuniary interest. In my opinion 
he clearly is. -It has been held in a 
number.of.cases that a decree-holder who 
attaches in executionis a person who 
-hasa. pecuniary interest.and is .a person 
who is within O..XXI, r. 90, Civil Proce- 
:dure Cede. I cannot myself see that. person 
who has.got an attachment before judgment 
and who.subsequently gets a decree is in any 
different position from a person -who -has 
.attached in execution. ‘If there is. any 
difference at all, it lies in the fact thatthe 
person who has attached the’ property 
in execution has taken a step in execution 
whichthe other person has not taken; hut 
in both cases, the property is already 
under attachment for the purpose -.of 
satisfying the.decree. I am clearly. of 
the opinion that such-a personas that is 
a person whose interests are affected by the 
sale. That.being so, this petition is dis- 
missed with costs. 

Bardswell, J.--I agree. 
N-A, ; Petition dismissed. 
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- Lorp BLANESBURGH, LorD MACMILLAN. AND 


SIR GEORGE LOWNDES. ag 

KODOTH AMBU NAIR— APPELLANT 

` VERSUS . She 
ECHIKAN CHEREKERE KELU NAIR — 
é f RESPONDENT. . l 

Mortgage suit —Compromise decree—Consiruction=: 
Redemption—Fresh suit for redemption by mori- 
gagors, competency of—Mortgagee treating mortgage 
as alive. -after execution is time-barred— Estoppel— 
Party cannot approbate and reprobate. 

A consent decree was passed on January 2, 189%; in 
favour of the appellant on the basis of a mortgage to 
the effect that the mortgagors should ‘pay to the 
appellant within three years a ‘sum of Rg. 31,000; 
together with a yearly rent in kind: that in default 
of payment of the Rs. 31,000, cr of the rent, the 
appellant should be entitled to obtain, by process of 
execution; possession ofthe property, and to retain 
the same as usufructuary mortgagee, the mortgagors 
having the right to redeem in any year thereafter on: 
payment of the Rs, 31,000, and to obtain delivery of 
the property “by taking out executior.”’ No rent 
was paid and in March ofthe following year pos- 
session was taken by the appellant under the decree. 
In 1901, the appellant advanced a further sum. of 
money ona simple mortgage of the same properties, 
and obtained a decree thereon in 1912. The respond- 
ents paid ths amount due under this decree in 1918, 
@3- assignees of the mortgagors’ rights and subsequ- 
ently applied in execution for.redemption of. the 
earlier usufructuary mortgage, ‘This application was 
rejected as time-barred. They then instituted a suit 
for redemption andthe appellants contended that 
the--respondents: only remedy was in execution and 
that that reraedy was:barred : ae 

Held, tbat on the terms of jhe compromise decree of 
1899, they think that it was not the intention of the 
oo ‘that the remedy by execution should alone 

e open te the -mortgagors; - a0; A oe i 

(iz) that having accepted payment of the amount 
due under the simple mortgage decree onthe footing 
that the prior mortgage was still alive, the appel- 
lantscould’ not turn round and gay that redemption 
under- that. mortgage had become -barred'in I?02: 
[p; 434, col 2.) . , PE P ; 

A party cannot both approbate and _ reprobate. 
Smith v. Baker (1) and. Smith v. Hodson (2), referred 
to." 2 j l Sa 
--Messrs. L. De Gruyther, K. C., and K. V. 
L. Narasimham, for the Appellant. ` a 
-- Messrs: P. V. Subba Row, and M. K. Nam- 


$ 


byer; for the Respondent. 


Sic George: Loawndes.—The: . only. 
question in.ihis. appeal is whether the. res- 
pondent is. entitled to. redeem a certain 
mortgage. IÈ this might, which has. been 
affirmed by both courts in. India, is -exer- 
cisable: it is not disputed.that.the decree 
passed by the Subordinate Judge: on the 
löth August, 1924, is correct., gg 

The mortgage in guestion was dated the 
Sth December, 1892, and was executed by 
members of the Beloor Maloor Tarwad 
in favour of the appellant, On the 15th: 
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September, 1897,. the appellant brought a 
suit on the mortgage -which was compro= 
mised, and a decree dated ‘the 2nd January 
1899,. was passed in accordance-with the 
compromise. The terms.ofthis decree were 
in effect that the mortgagors should pay 
to the appellant within. three years a sum 
ef Rs. 31,090, together with a yearly rent 
in kind: that in default of payment of 
the Rs. 31,000, or af the rent, the appellant 
should be entitled to obtain, by process 
of execution, posezssion of the property, 
and to retain the same as usufructuary 
mortgagee, the mortgagors havimg the 
tight to redeem in. any year thereafter on 
payment of the Re. 31,000, and: to obtain 
delivery of the property. “by taking out 
execution.” = s S S 

-- No rent. was paid and im Marchof the 
following year possession was taken. by the 
appellant under the decree. It is not 
disputed that the appellant remained in 
possession as mortgagee, but it -is said that 
the mortgagors' only remedy. was iby exe- 


cution of the compromise decree, and. that 
remedy is long since barred.- = 

On the 7th December, 1901, the-appellant 
made a further advance of Rs: 13679 to the 
morbgagors on the security of a. -simple 
mortgage ofthe same properties. .-- ` 4 

On ‘the 20th December, 1909; the equity 
of. redemption of the mortgagorssves sold in 
execution of a- money deeree - which had 
been passed agains: them iw other proeeed- 
ings and was purchased by-one:-Subbaraya 
Kamthi, who on- the: 22nd-Apnil, 1913; 
assigned: his rights tothe respondent. - 
- On the 18th September, 191:2;--the appel- 
lant sued on the-simple. mortgage of: the 
7th: December, 1901. He-joimedi:as' defen- 
dants-the karnavan-of the mortgagor tarwad 
and Subbaraya-Kanthi, who!was described 
as having puichased-the‘equity of redemp- 
tion. subject to the mortgage in suit and 
io. the usufructuary mortgage for Rs. 31,000; 
which obviously meant the mortgage under 
the compromise decree. The prayer of the 
paint was- for payment- -of-the sum -due 
under'the simple mortgage and that in 
default: the: property should ‘be sold and 
the sale-proeeeds “‘applied- in payment of 
what-may be found due to the: plaintift 
subject-to-or-free- from the-previous usu- 
fnictuary-mortgage infavour of the plaintiff 
tarwad: as tHe court deems fii" - = 
‘Oa the: 22hd° -November,- 1912, a decree 
was passed in this suit in favour of the: 
appeHant- providing forsale, in default-of 
payment, subject to thssusufructuary mort+ 
dage, andia- final dearee ‘forsale on these 


= 
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terms. was made on the 12th September, 
1914. . 

“On the 17th December, 1918, after two 
separate applications had been made by the 
appellant for sale of the property, the 
respondent applied to pay off the decree 
in right of his assignment from Subbaraya 
Kamthi. In his petition, of which nctice 
was given tothe appellant, he referred to 
the decree as having been passed subject 
to the payment ofthe Rs. 31,000 due under 
the compromise decree of January, 1899, and 
made it clear that his object in making the 
payment was to redeem the earlier mortgage. 
By consent of both parties the sum claimed 
as due under the simple mortgage, which 
amounted to Rs. 6,115-12-0, was brought 
into court and was paid out tothe appel- 
Jant on the 18th December, 1918, in full satis- 
faction of the decree. 

The respondent then applied in execution 
of the compromise decree to redeem the 
usufructuary mortgage. His application 
was resisted by the appellant as out of 
time. It was rejected on this ground by. 
the Subordinate Judge and his decision 
was confirmed on appeal, the courts holding 
that the remedy by execution was barred on 
the expiry. of three years from the date of 
the decree, t. e., in January, 1902. 

The respondent then ‘instituted the suit 

out of which the present appeal has arisen 
praying for redemption, and was met by 
the plea that his only remedy was in 
. execution, and that this remedy had already 
been held to be time barred. 
_ This contention was rejected by both 
Courtsin India. Upon an examination of 
the authorities they came tothe conclusion 
that the. remedy by suit was still open to 
the respondent. The Subordinate J udge 
was also of opinion that having regard 10 
the proceedings in the suit on the simple 
mortgage the appellant was.estopped from 
asserting the contrary. The learned J udges 
of the High Court came to no specific con- 
clusion on the question of estoppel, basing 
their judgment on other grounds, but they 
affirmed the facts upon which the Subordi- 
nate Judge had relied. They say :— “It is 
clear therefore from these proceedings that 
in 1912, 7. e., about 20 years after Ex. A, 
the deed of mortgage, and over 12 years 
aiter the rajinama decree, the mortgagee 
treated the first mortgage as . subsisting 
and goba decree on the second mortgage 
on that basis.” 

In the event a decree was passed by the 
Subordinate Judge in the respondent's 
favour on the 16th August, 1926, providing 
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for redemption on the tertns therein set out 
and this was affirmed in the High Court by 
the dismissal of the appeal. 

Their Lordships while not disagreeing 
with the view taken by the learned Judges 
of the High Court, are of opinion without 
going further into this question that the 
defence raised by the appellant was not 
open to him. On the terms of the compro- 
nise decree of 1899 they think that it was 
not the intention of the parties that the 
remedy by execution should alone be open 
to the mortgagors. Seeing that it would, as 
the courts having held, be -barred after 
three years, sucha construction would 
manifestly defeat the main object of the 
compromise which was to leave the mort- 
gagors in possession for three years, and if 
after the expiry of that period the mort- 
gage debt was not paid to allow the ap- 
pellant to take possession, and again if and 
after he had so done to entitle the mort- 
gagors to redeem. That the appellant 
unders.ood this to be the intention is clear 
from the proceedings in the suit on the 
simp.e mortgage, which was besed upon the 
right of redemption being still alive; the 
prayer of the plaint would on the face of 
ib have allowed both mortgagee. to be 
paid off on a sale. It is, their Lordships 
think, equally clear that it was upon the 
same understanding that the respondent 
came in and paid off the decree in this. 
suit, and that the appellant accepted the 


payment. On no other view of the facts 
could he have realised the decretal. 
amount. 


Having thus, almost in ierms, offered to be 
redeemed under the usufructuary mortgage 
in order to get payment of the other mort- 
gage-debt, the appellant, their Lordships 
think, cannot now turn round- and say that 
redemption under the usufructuary mort- 
gage had been barred nearly 17 years 
before he so obtained payment. It 1s a well 
accepted principle that a party cannot both 
appiobate and reprobate. He cannot, to 
use the words of Honeyman, J., in Smith v. 
Baker (1) “at the same time blow hot and 
cold. He cannot say ab one time'that the 
transaction is valid and thereby obtain some 
advantage to which he could only be entitled 
on the footing that it is valid, and at another 
say ib is void for the purpose of securing 
some further advantage”. See also per 
Lord Kenyon, C. J., in Smith v. Hodson (2), 
where the same expression is used. . 


a) NOT ean | 3571. 0 
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It is objected for the appellant that this 
view of the case is not admissible inasmuch 
as no estoppel was pleaded and no issue 
was framed with regard to it. Itis clear, 
however, that the question was raised before 
the trial Judge and that the appellant had 
a sufficient opportunity then of meeting it. 
Nor isit suggested now that there are any 
other material facts which could have been 
proved had the issue been formally raised. 
Their Lordships therefore think that this 
objection has no weight. 

For the reasons given they think that this 
appeal fails and should be dismissed with 
costs, and they will humbly advise His 
Majesty accordingly. 

A. Appeal dismissed. 

Solicitors for the Appellant;—Messrs. Hy. 
S. L. Polak & Co., 

Solicitors for 


the Respondent;—Mesars. 
Harold Shephard. - 


PESHAWAR JUDICIAL COMMiS- 
SIONER’S COURT. 
Civil Appeal No. 195-70 of 1932. 
March 28, 1933. 
FRASER, J. C., AND SAADUDDIN, A. J. C. 
Taer PUNJAB NATIONAL BANK Lro. 
D. I. KHAN—DeEcREr-HOLDER— APPELLANT 


VETSUS 
Rart Sahib Choudharı KEWAL KRISHAN 
—J UDGMENT-DEBTOR — RESPONDENT. 

Arbitration Act (IX of 1899), s. i5—Filing of 
award in court, effect of—Decree in accordance with 
award, executabiltty of—Prayer for execution of 
decree—Hxecution, of award, if can be permitted— 
Companies Act (VII of 1918), s. 152. 

The parties toa transaction entered into arbitra- 
tion out of court end an award was made by which 
the arbitrator allowed the creditor's claim and made 
the amount payable by instalments. The award 
was filed in court under the provisions of Sch. UI 
to the Oivil Procedure Code and a aecree passed in 
accordance therewith. Execution proceedings were 
started on default of the debtor tu pay instalments, 
The debtor tock the objection that the decree was 
a nullity being in contravention of s. 152, Companies 
Act, which made the Arbitration Act applicable to 
the reference and hence it could not be execut- 


ed: 

Held, that the mere fact that the creditor entered 
into the agreement showed that the reference was 
under the Arbitration Act, that uuder s. 15, Arbitra- 
tion Act, the mere filing of the award in court was 
sufficient to make it executable as a aecree, and that 
the execution application, though it 
pray for the execution of the decree, in , substance 
asked for the enforcement of the terms of the award 
and there was no reason why the execution should 
not proceed, not as an execution of the decree but 
of the award itself. Rabindranath Chakravarthi v, 
Jananendra Mohan Bhaduri (1) and Jnanendra 
Mohan Bhaduri v, Rabindra Nath Chakravarty (2), 
relied on, 
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Civil Appeal from an order of the Senior 
Sub-Judge, Dera Ismail Khan,dated the 17th 
November, 1932. -> 

Lala Beli Ram, R. B., for the Appetlant. 
j Lala Dewan Chand, R. B., for the Respon- 

ent. 

Judgment.—Respondent Rai Sahib 
Chowdhari Kewal Krishan,a member of the 
Tank Bar, had dealings with the Punjab 
National Bank Ltd., at Dera Ismail Khan. 
In connection with these dealings the 
parties entered into arbitration of the court 
and an award was given whereby the 
arbitrator allowed the Bank's claim and 
made the amount payable by instalments. 
This award was filedin the court of the 


District Judge, Dera Ismail Khan, under 


the provisions of the Second Schedule of 
the Civil Procedure Code and a decree 
was passedin accordance therewith. Res- 
pondent failed to make payment of any 
instalment in accordance with the award 
and the Bank took out execution. The exe- 
cution proceedings went on for some 
time andfinally the respondent took objec- 
tion that the decree was a nullity, inas- 
much as it contravened the provisions of 
s. 152 of the Indian Companies Act which 
made the Arbitration Act applicable io the 
reference and therefore it could not be 
executed. His objection was upheld by the 
present Senior Sub-Judge who has replac- 
ed the Court of the former District Judge 
and the Bank has come up on appeal here. 
Various questions have been raised in argu- 
ments, some of which are the subject of 
conflict of authority in the courts in India. 
It has been urged by the respondent that. 
under s. 152 of the Indian Companies Act 
the power of companies to enter into arbit- 
ration is restricted and that only arbitra-- 
tion under the Arbitration Act can take: 
place. Further it has been contended that the. 
proceedings under the Second Schedule of 
the Civil Procedure Codetakenin this 
case were without jurisdiction and the de- 
cree passed in accordance with the award 
isa nullity and is not capable of execution. - 
It has also been contended that the execut- 
ing Court is entitled to ignore the decree 
which was passed without jurisdiction and 


refuse execution. Naturally appellant 
controverts all these contentions. It is,- 
however, unnecessary for us to go into- 


them, because in our opinionthe matter 
can be satisfactorily decided on ashort is- 


sue. , 
In case it is held that s. 152, Indian Com- 


panies Act, is merely an enabling section | 
and not restrictive of the power of thg 


> 
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. companies to enter- into contract referring 
disputes to arbitration,.no question arises. 
The agreement to refer did not contain- 
any provision that the arbitration would 
be under the.Arbitration Act. - Consequent- 
ly, the award could have been, as in -fact 
it was, filed under the ordinary provisions 
of-the Civil Procedure Code and a 
decree passed .in accordance therewith. The 
decree then being-avith jurisdiction was not 
open to’ any objection, and the executing 
Court could not refuse execution. But if, 
on the other hand, it is held that s. 152, 
Indian Companies Act is restrictive of the 
power of the companies and that arbitra- 
tioncan only take place under the Arbitra- 
tion Act, it is not contended that because 
in the agreementof reference it was not 
specially stipulated thatit was under the 
Arbitration Act, it was inoperative.’ The 
“mere factthat the company entered into 
this agreement shows that the reference 
was-under the Arbitration Act. Now s. 11 
of the Arbitration Act provides for the filing 
of the award and s. 15 cl. (1) lays down 
that an award on being filed in court 
shall be enforcible as if it were a decree 
of the court. The court under the Arbitra- 
tion Act means “outside the Presidency 
Towns the Court ofthe District Judge". This 


award was filed in the Court of 
the. District Judge and the fact 
that a decree was passed in accord- 


ance therewith may be taken as superim- 
position and may well beignored. So far 
as the provisions ofs. 15 are concerned, 
the mere filing of the award in court is 
enough and it can be executed asa decree. 
The execution application, though it pur- 

orts to pray for the execution of the decree, 
in substance asks for the enforcement of 
the terms of the award, and we do not see 
any reason why, the technicalities apart, 
the execution should not proceed, not as an 
execution. of the decree, but of the award 
itself. This. is- exactly the course that was 
adopted by the. Calcutia High Court under 
precisely- similar circumstances in Rabin- 
dranath - Chakrarartty v. Jnanendra 
Mohan Bhaduri, 136 Ind. Cas. 466 (1). On 
page 467% the learned Judges observed: 
“Treating the deeree asa nullity the ques- 
tion arises as to whether the decree-holder 
‘was entitled to proceed with execution as. 
on the-award. It appears that in the case 
of another deeree-holder against the same 
executors, execution aS upon the award 

1) 136Ind. Cas. 466; A , 
OW N 537; Ind. Rul (i932) Calpe > 0-1018; 

“Page” of 136 lúd. Oas [a] mira 
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has been permitted by this court: see Jna? 


nendra Mohan Bhaduri v. Rabindra 
Nath Chakravati, 142 Ind Cas. 324 
(2). The decree being merely’ a 


superimposition, unnecessary and void and 
the award being unders.15 of the Act 
enforceable as a decree and having been 
referred io inthe petition for execution 
itself (as it has been referred to in the 
present application), the application may 
in. substance be regarded as an appli- 
cation for execution of-the award.”- This 
case went up on appeal to the Privy 
Council, and their Lordships approved the 
action of the court below and dismissed the 
appeal inthe following terms: 
“Their Lordships agree with the view 
taken by ihe courts in India that the decree 
of 14th February 1919 was passed without 
jurisdiction and was, therefore, ‘incapable 
of execution as such. The respondent, how- 
ever, as a party to the arbitration would 


‘be entitled under the Actto enforce the 


arbitrator's award through the court in 
exactly the same way as ifit wasa decree. 
14, therefore, there was an existing award in 
favour of the respondent, the objection to 
his application was one of form only and 
not of substance, and therefore, their Lord- 
ships think that it would be in the dis- 
cretion ef the High Court to treat it- in 
the way they did. There was, therefore, no 
reason why he should not enforce the award 
sofaras itgave him rights against the 
appellant.” Jnanendra Mohan Bhaduri 
v. Rabindra Nath Ghakravarti (2). 

For the foregoing reasons we accept this 
appeal, set aside the order of the Senior Sub- 
Judge and direct that the execution be 
taken as execution: of ihe award itselfand 
proceeded with accordingly. It is doubtful 
whether the Senior Sub-Judge as such 
would be in a position to proceed with the 
execution in view of the definitionof the 
court aS given in the Arbitration Act. [fit 
is found that the Senior Sub-Judge cannot 
proceed with the execution, the petition may 
be returned to the Bank to be presented: to 
the District Judge, Derajat. Considering 
that the matter has beenfought out on the 
question of jurisdiction, we leave the par- 
ties to bear their own costs throughout in 
these proceedings. 

N. l Appeal accepted. 

(2) 142 Ind Cas. 324; 87 LW 327; (1933) MWN 
178; A IR 19338:P 061; Ind. Rul. (19833) P C68; 28 
Bom. L R.827; 370 WN 401; (1988) A L J 848 
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PRIVY COUNCIL. 
Appeal from the Nagpur Judicial 
Commissioner's Court. 

- March 31, 1933. 

LORD Arkin, Lorp THANKERTON AND 
Sir JoHN WALLIS. 
SAHEBRAO -NARAYANRAO 
DESHMUKH — ÄPPELLANT 


Tersus 
JAIWANTRAO YADAORAO 
DESHMUKH AND ANOTHER—RESPONDENTS. 


Deshmukhi watans—Grant to ‘A and descendants 
and cc-sharers—Construction—Co-sharers, whether 
co-owners or merely entitled to maintenance—Lawajama 
—Junior branch of watan family, whether entitled to 
share iñ lawajama—Finding against such right—In- 
terferente im second appeal—Civil Procedure Code 
(Act V cf 1908),s. 100—Mistaken inference from docu- 
ments—Inter ference. ae 

Where under an inam certificate a village was granted 
‘for personal maintenance'to be continued to claimant A, 
his descendants and co-sharers in perpetuity’ and the 
lower courts held that the certificate was evidence 
of a grantto A and his lineal 
and conferred upon the co-sharers mentioned in the 
grant only a right of maintenance: 

Held, that the judgments of the lower courts pro- 
ceed upon a misconstruction of the inam certificate, 
which was in. terms a grant to’ the claimaint A 
for personal maintenance to be continued to 
claimant, his lines] descendants and co-sharérs, and 
not, as held by the lower courts, a grant to <A 
and his lineal descendants, subject tothe obliga- 
tion- of maintaining the co-sharers. [p, 439, col 2.1 

The plaintiffs, members of a junior branch of a 
family of Desmukh watandars instituted a suit against 
the head of the senior branch for a half-share in the 
lawajama ofthe watan village Both thé Subordi- 
nateand the District Courts found that the plaintiffs 
were members of the family and had a share in the 
watan, and that the defendant had failed to prove 
that this lawa-jama had been granted to his great- 
grandfather as pleaded by him. They also found that 
the plaiatifis had not ever received any share of it and 
ultimately held that it was not proved that the lawa- 
jama were included in the watan or hereditary en- 
dowmént, and that therefore the plaintiffs could not 
claim a share in them as such. In second appeal 
the Judicial Oommissioners held that the lawajama 
must be presumed to be part of the Deshmukhi watan 
and reversed the decréesof the lower court on appeal 
to the Judicial Committee : 

Held, that the finding of the lower Courts being one 
of fact and not being contrary to law, the Judicial 
Oommissioners erred in reversing it. [p. 440, col. 2] 

Unless there bas been mis-construction, à mistaken 
inference from documents: is an error, not of law but 
of fact. [p. 441, col 1.] 


Messrs. A. M. Dunne, K. C., and W. Wal-. 


lach, for the Appellant. 

Messrs. L. DeGruyther, K. C., and S. A. 
Kyffin, for the Respondent. 

Sir John Wallis. -- Their Lordships have 
heard arguments in two appeals from the 
Central Provinces arising out of two suits 
between the same parties and connected 
with the same watan or hereditary endow- 


ment and now will proceed to dispose of 


them together. 
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‘The first of these appeals is from a judg 
ment in second appeal of the Court of the 
Judicial Commissioner in a suit filed in 
1918 by the head of the junior branch of 
the watan family and his son to prove a 
one-half share of an annual payment of 
Rs. 768-8-0, made by Government to the 
first defendant, the head of the senior 
branch. 

The other appeal is from a judgment of 
the same court on first appeal in a suit filed 
in 1924 by the head of the senior branch 
of the family to recover from the head of 
the junior branch possession with mesne 
profits of a one anna four pice share of the 
watan village of Lakhawadi, of which it was 
alleged he had taken wrongful possession. 
In this case the court affirmed the judgment 
of the District Judge decreeing the suit. 

The facts which led up to this litigation 
as they appear from documents exhibited 


in both suits may be first stated. 


In 1860 Achawit Rao, the great uncle of 
Saheb Rao, the first defendant in the ear- 
lier and the plaintiff in the later suit, ob- 
tained from the Nizam's Government a sanad 
confirming and continuing to him on the 


` death of his father Khooshalrao the watan 


(hereditary office) of Deshmukh of the Per- 
gana Daryapur in Berar. Berar was one 
of the districts which had been assigned by 
the Nizam to the exclusive management of 
the Resident at Hyderabad. under the 
order of the Government of India by 
the Treaty of 1853; and, as the Deshmukhs 
had already been relieved of what was for- 
merly their principal duty, the collection of 
the revenue, the sanad, whilst continuing 


tothe grantee “his usual Russoons, Hugs, 


Palanputt villages, share in the -Mookud- 
dumee of Daryapur, Inams, Babs, Lowaz- 
mah of villages of his share,” merely re- 
quired him “enjoying the said Lowazmah 
and Hugs of his office of Deshmukhes,” to 
endeavour to encourage the increase of 
raiyats and of cultivators of the land ard 
the propriety of the villages, and to be 
obedient to the Amils and Jagirdars and 
render them every assistance in his power 
and pay the Government dues in 
proper season.” As willbe seen, even these 
light duties disappear from the Inam cer-. 
tificate of 1870, which continues the grant 
of the village of Lakhanwadi for personal] 
maintenance to Achawit Rao, his lmeal 
descendants and co-sharers.. < < 


Under this sanad the grantée' only ob- 
tained a one-third share of the Kushba or 
Pergana Daryapur, consisting of 37 villages 
one of which Lakhawadi, was entered as a 
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Palampat villagé and formed part of the 
endowment. As s.a ed in the Inam rules 
a single Pergana had often been divided 
‘and each of the divisions held for several 
generations by a member of the Deshmukh 
family. DEn 

| Inthe adjoining Bombay Presidency, as 
“Mr. Mayne has observed, Hindu Law, 9th 
‘Edition, page 676 :— 

. “There are numerous revenue and village offices 
such as deshmuk, despandya desai and patel, which 
are remunerated by lsnds granted by the State. 
These lands have by lapse of time came to be re- 
garded as purely private property of the family which 
‘holds the office though they are subject to the ob- 
‘ligation of discharging its duties.” 


Tt is, therefore, not surprising to find from 
the evidence in this case that a similar 
state of things had arisen as regards the 
office of Deshmukh in Berar. 
= The records of the Lakhanwadi Inam 
inquiry in 1867 are the most important 
evidence in both suits, and it will be con- 
‘venient to deal with them at once, especial- 
‘ly ‘as leave to appeal has been granted in 
the allowance suit owing to conflicting deci- 


= gions as to the effect of the tnam rules on 


a ‘the descent of these allowances. 
-** Jn 1859 the Government of India had 


- 


made inam rules for the settlement of jagir 
‘and'inam claims: in Berar, which, though 
‘differing in some respects, were on the 
‘same lines as the rules prescribed about 
the same time for the adjoining Presidencies. 
Under r. 8, “the term inam is to be under- 


-gtood as applying to all land,whether integral 


villages or lesser grants held entirely free 
of land-rent or on a favourable ‘quit-rent 
and will all be disposed of under the above 
rules.” ‘An Inam Commissioner was appoint- 
‘ed under the rules and in 1867 an inquiry 
was held into the Lakhanwadi village, with 
the result -that in 1870 it was confirmed by 
the Government of India 10 ‘“Achawit Rao 


“and linea] descendants and co-sharers.” 


The inquiry to be held under the rules 
was not limited in the case of these service 
grants to in:ms as defined in r. 8, but was 
also to include the holders’ money grants, 
‘and r. 15 provides not only for the issie of 
inam title deeds, but also for the issue of 
similar title deeds “in cases of money grants 


- 


(1860—61 A. Dò. 
Commissioner, on 2nd February, 


Rs. 24. De l 


-0 8 0 Acheut Rao, son of Khushal Rao Deshmukh. 
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confirmed to claimants.” 

Under these rules all the cash allowances 
forming part of the watan endowment 
should have been-inquired into and either 
disallowed or confirmed. The form of mim 
statement which the claimant was 
required to fill in and verify required 
the claimant ın column 2 “Particulars of 
claim,” to give particulars of “Cash” claim- 
ed as well as of land. Column 8 also re- 
quired the claimant to give “Details of 
other income, that is to say, of his private 
means, andin column 10, “Co-sharer of the 
property in suit,” there was a similar in- 
quiry as to the other means of the co-sharer. 

In the inam statement Achawit Rao made 
no claim under “Cash,” in column 2, but 


possibly by mistake entered under column 8, 


‘Details of other income” “Rusum in cash, 
Pergana Daryapur, Rs. 663-13 still continu- 
ing, and in his report the investigating 
officer treated these rusum as cash allow- 
ances and proposed that they should be 
reduced to Rs. 508-5-9, and met by reduc- 
ing the Lakandwadi quit-rent from 
Rs. 1,656 to Rs. 1,147-10-3, a proposal 
which was not adopted, asthe grant of the 
village was continued at the old quit-rent of 
Rs. 1,656. 

Had any cash allowances been confirmed 
by the Government as the result of this in- 
quiry a title deed should have been issued 
showing for whose benefit it was made and 
how it was to descend, but no such title deed 
has been produced and the inference there- 
fore is that no cash allowances were con- 
firmed. 

The two last colurons of the inam state- 
ment, numbered 10 and 11, are especially 
relevant tothe claim in the later suit for 
possession of a share of the Lakhanwadi 
village. 

Column 10, headed ‘‘Co-sharers of proper- 
ty in suit,” requires particulars as to the 
relationship of the co-sharer to the original’ 
grantee, his father’s name, his age, what 
should the claimant get, his share in annas 
out of a rupee, and details of other income 
if any.’ 


- The required information is given in a 
separate stalement:— 


Statement of kinsmen owning shares in the Palampat Makta villages forthe Hijri year 1276 Fasli 
Statement made before the Inam Commissioner f 
1867, in connection with Mauza Lakhanwadi, pergunna Daryapur. 


R. S. Sitaram Raoji, Extra-Assistant 


Re. 2 p. 
0 s 0 Yadoji,son of Dharmaji Deshmukh, Jaiwant 


Rao Deshmukh. 


oop 


a. pe 

4 0 Aforesaid person. . 

4 0 Sonaji, son of Laxmanji Deshmukh, 
0 1 4 Aforesaid person. 


1933 


‘This statement, signed by Achawit 
(i.e. Acheut) Rao himself and Yadoji, the 
head of the other branch of the family, 
clearly shows that Achawit Rao only claim- 
ed an eight annas share in the village, and 
that the other eight annas share was owned 
by the junior branch of the family, four 
annas being owned by Yadoji and a one 
anna four pies share by Sonaji, the remain- 
ing two annas eight pies share being divid- 
ed among other members of Sonaji’s branch, 
whose shares it is unnecessary to set out, as 
this suit is concerned with Sonaji’s share. 
Sonaji’s elder son, Jaiwantrao, the first de- 
fendant who had been adopted by Yadoji, 
the owner the four annas share, had taken 
possession of Sonaji’s share on the death in 
August, 1913, of Radhikabhai his brother's 
widow, 

The inam certificate, the last and most 
important of the inam records, was made 
under the authority of the Government of 
India, communicated to the Commissioner 
of the Hyderabad Assigned Districts on the 
19th February, 1870, and under it the Mauza 
Lakhanwadi was “for personal maintenance 
continued to claimant, his descendants and 
co-sharers in perpetuity, deducting abkari’ 
subject to quit-rent Rs. 1,656,” 


Appeal No. 20 of 1930. 

Their Lordships will now proceed to deal 
withthe appeal from the judgment of the 
Court of the Judicial Commissioner, affirm- 
ing the judgment of the District Judge of 
Amraoti, and decreeing the suit of the 
plaintiff Sabhabrao as successor to Achawit 
Raos lands, which had been in the posses- 
sion of Radhikabhai, as already stated. 

The plaintiff's title to the suit lands de- 
pends upon the inam certificate, and unless 
he can establish that title his suit must fail, 
whether or not the first defendant had any 
title to the suit lands of which he took pos- 
session, as already stated on Radhikabhai's 
death in 1918. Both the District Judge 
and the learned Additional Judicial Com- 
missioners have held that the certificate 
was evidence of a grant to Achawit Rao 
and his lineal descendants and conferred 
upon the co-sharers mentioned in the grant 
only a right of maintenance. The 
Additional Judicial Commissioners have 
turther held, following an earlier decision 
of their own court, that if the Inamdar for 
the time being allows a co-sharer by way 
of maintenance to remain in possession of 
lands in the village for a certain time, that 
may raise an implied contract to allow 
him to remain there during his own life- 
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time, but that such contract will not be 
binding on his successors. ` 
In their Lordships’ opinion, the judgments 
of the lower courts proceed upon a mis- 
construction of the inam certificate, which 
is in terms a grant to the claimant Achawit 
Rao for personal maintenance to be continued 
toclaimant, his lineal descendants and co- 
sharers and not as held by the lower Courts a 
grant to Achawit Rao and his lineal descend- 
ants, subject to the obligation of maintaining 
the co-sharers. ; 
Under this certificate this village, which 
had been part of the watan endowment, was 
continued for personal maintenance to 
Achawit Rao and his co-sharers, no doubt 
as members of an ancient family who for 
generations had been employed and re- 
munerated for the discharge of im- 
portant duties of which they had .been 
relieved. As already mentioned, the 
Government had been at pains to ascertain 
the share in annas out of a rupee which 
were held by the co-sharers and had obtained 
a statement signed by Achawit Rao 
himself and Yadoji, the head of the junior 
branch, showing that Achawit Rao’s branch 
only held an eight annas share in the 
village. In their Lordships’ opinion, the 
effect of the grant was to continue to him 
and his co-sharers for their personal 
maintenance the village of Lakhanwadi 
according to their existing and ascertained 
shares. That this was the understanding 
of everyone concerned appears from the 
(Ex. D-5) executed on the 25th September, 
1876, by Achawit Rao in favour of Jaywant- 
rao, whois a party to these two suits and 
had succeeded his adopted father Yadoji 


as head of the junior branch :— 

“Your and my ancestors have already partitioned 
the palampat Lakhanwadi half and half according 
to the documents and accounts. If any dispute 
arises hereafter each one should manage his own 
affairs,as has been the ancient practice of managing 


-in halves through separate Patwaris, Hawaldars and 


Mahars. The village expenses incurred for Govern- 
eat should be borne by both, half and half. 
The partition of the residential places has been 
made by our ancestor. Accordingly, Hambirj’s site 
falling tothe share of Yadoji may be taken by you. 
bee We as elders have man pan (right of pre- 
cedence). You may continue the same accordingly. 
The Government papers relating to Lakhanwadi 
should be signed by you andme. And the man pan 
should becontinued as going on froma long time. 
And half of whatever income may accrue from the 
village will belong to you.” 

It seems unlikely that this suit would 
ever have been brought if the good rela- 
tions between the two branches evidenced 
by this document~-had not been inter- 


rupted, possibly by Jawantrao’s claim to 


S -him 


d 


. watans are 
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share in the money allowance which is 
the subject of the-other appeal. However 
this may be, their Lordships are ‘clearly 
of -opinion that the plaintiff's svit- must 
fail, as he has not proved any title to the 


ra 


sult lands. 


= Appeal No. 66 of 1929. . . 

Their Lordships will now proceed to 
dispose of the appeal from the other judg- 
ment on second: appeal of the same court. 
in the suit instituted by the aforesaid 
Jayawantrao, thé present head ofthe 
junior branch of the family and his son, 
against the aforesaid Sahab Rao, the 
head of the senior: branch, for a declarat 
tion that he..vasr entitled to a half share 
in the tawa-jama of Mauza Lakhanwadi, 
and for the recovery of. his share for three 
years. “Lawa-jama,'’ it is explained’ in a 
note tothe plaint, is a term used to denote 
the remuneration. paid to hereditary 
officials, and -in the order ‘granting leave 
to-“appeal to His: Majesty in Council it is 
stated that the cash allowances in. these 
known comprehensively as 
lawa-jama. The alleged lawa-jama in 
this consists of an annúal payment from 
the Government treasury of Rs.. 768-8; 
which is referred to inthe certificate under 
s. 6 of the-Pensions Act, 1871, giving the 
plaintiffs leave to sue, as “pension moneys 
now received by the said Sahebrao Nara- 
yanrao es registered payee and paid to 
“by Government.” The revenue 
authorities must have some authority.-for 
paying these pension moneys to Sahebrao; 
but what itis, is not disclosed in this certifi- 
cate or in the rest of the evidence, and the 
effect of the-lower Appellate Court's finding 
is to leave the. origin of this grant a matter 
of conjecture. 

The case made in the plaint was that 
the family as- Watandar Deshmukh of 
Daryapur gets this lawa-jama, which is 
paid eto Sahebrao: as Dustaki, or head of 
the family. According to the plaint, 1t wes 
formerly peid to Sahebrao’s father Narayan- 
rao, who paid the first plaintiff his half 
share down tothe year 1914, but did not 
pay it in 1915, nor has it been paid since, 
The defendant pleaded that the plaintiffs 
were not members of the Watandar Dech- 
mukhi family end had no share in the 
lawa-jama, that the lawa-jama, did not 
forny part of the Deshmukhi watan, thet it 
was acquired -by his great-grandfather 
Kulshabreo; the father of Achawit Rao, 
that" the plaintiffs never got any part of 
16, dnd that the. permanent payable. order: 


- 
wi 
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Stood inthe name of the defendant for his 
family and in no- Way for the plaintiffs’. 
family. Had theré been any direct evidence: 
of the origin of ‘this alleged permanent ` 
payable oder of lawa-jama it might have 
thrown much ‘light upon the case, but 
no such -evidence was forthcoming. 
Both the Subordinate and the District 
Courts found that the plaintiffs were 
members of the family and had a sharé 
in the watan, and that the defendant had’ 
failed to prove that’ this lawa-jama_ had 
beer’ granted to his great-gtandfather 
Khulshabrao. On the other hand, they 
found in’ the defendants favour that 
the first plaintiff had failed to prove 
that he had ever received any share of 
it. ; 
In the light of these proceedings they 
dealt with the second and main issue, 
“Whether Deshmukh watan includes lawa-- 
jama?” and after a careful examination of 
the contention raised before him, the Dis- 
trict Judge, agreeing with the Subordinate 
Judge found that it was not proved that 
the lawd-jama—that is to say, the pension 
moneys: paid by Government to the first 
defendant—were included in the watan or 
hereditary endowment, and that, therefore, 
the plaintiffs could not claim a share in 
them as such. This was a finding of fact 
by the lower Appellate Court, and under 
s. 100; Civil Procedure Code, could only 
be reversed on second appeal by reason of 
“the decree being contrary to law or some 
usage having the force of law.” The first 
question, therefore, for their Lordships is, 
had the court of the Judicial Commis- 
sioners any sufficient reason for reversing 
the judgment and decree of the lower. 
Appellate Court es contrary to law? In 
their Lordships’ opinion, the respondents 
have not succeeded in showing that the 
findings of the Tower Appellate Court were 
vitiated by eny error of law. In the 
second appeal to the Court of the Judicial 
Commissioner the contention for the plaint- 
iffs, as stated in the judgment, was that 
on the findings that the plaintiffs were 
members of the watan family and had a 
share in the watan, and that the defen- 
dant had failed to prove the grant of this 
lawa-jama to his great-grandfather, the 
conclusion must be inthe plaintifi’s favour, . 
for presumably the lawa-jama formed part 
of the watan. The learned Judges accept- 
ed this contention and on an examination 
of the sanad of 1860, Achawit’s Inam 
statement P. 3 in 1867, and the inves- 
tigating officers réport P. 9 and P 


1933 
14, a deposition of the first defendant's 
father Narayanarao in 1876, found that the 
lawa-jama must be presumed to be a part 
of the Deshmukhi watan in which the plaint- 
iffs were entitled 10 share. a 

Their Lordships have already carefully 
examined the entries in the inam documents 
relating to allowances with a view of seeing 
if there had been any misconstruction of 


them by the lower Appellate Court which - 


could be treated as contrary to Jaw. None has 
been suggested and they have been unable to 
find any. Unless there has been mis- 
construction a mistaken inference from 
documents as has been pointed out in the 
cases cited, is an error. not of law but of 
fact. The lower Appellate Court on 4 full 
consideration of all the evidence and of 
the plaintiffs’ failure to prove that he or 
his father had ever shared in this pay- 
ment, refused to draw the inference that 
Rs. 508 in respect of ruswms which the 
investigating officer proposed to meet bya 
reduction in the quit-rent - a proposal not 
adopted—is now represented by the pension- 
moneys of Rs. 768-8, paid to the first 
defendant, whereas the learned Judges have 
found that it is. 

If their Lordships had’ been called upon 
to choose between these two findings, the 
fact already mentioned that the rusums 
allowance is not shown to have been con- 
firmed as the result of the Inam Com- 
missioner’s -inquiry would also have had to 
be taken. into account as militating against 
the plaintiff's claim. 

For the purposes of this appeal it is 
sufficient to say that their Lordships are 
clearly of opinion that it has not been 
shown that the. judgment of the lower 
Court was ‘liable to be réversed on 
second appeal as being contrary to 
law, arid that this appeal must, therefore, 
be allowed. 

In the result their Lordships will humbly 
advisé His Majesty that in . both 
appeals the decrees of the Court of the 
Judicial Commissioner be reversed with 
costs. In appeal No. 66 of 1929 the decree 
of the District Judge should be restored; 
in appéal No. 20 of 1930 the- suit should 
be dismissed. The respondents in both 
cases will pay the appellant's costs of the. 
appeal tó His Majésty iù Council. , 

A. Order accordingly. 

Solicitors for the Appellant: — Messrs. 
Hy. S. L. Polak &' Co. | 
Solicitors for the Respondents: —Messrs, 
Valpy Peckham & Chaplin, | = 
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i PRIVY COUNCIL. 
_ Appeal from the Patna High.Court. 
April 4, 1933. 
Lorp ATKIN, LORD THANKERTON, LORD 
MACMILLAN, SIR JOHN WALLIS).AND SIR 
GrorGeE LownDEs. ; l 
AMARENDRA MAN SINGH BHRAMAR- 
BAR RAI AND ANOTHER— APPELLANTS 
VETSUS 


SANATAN SINGH AND OTHERS — 


RESPONDENTS. a ei 

‘Hindu Law—Adoption by widow—Power of widow, 
when comes to an ênd— Real test—Divesting ‘of pop- 
erty or continuation of line—Object of adoption-= 
Son attaining ceremonial competence—Widow's power, 
whether terminates, owe Mee SS 
- The foundation of the Brahminical' doctrine of 
adoption is the duty which every Hindu owes to His 
ancestors to provide for the continuance of the line 
and the solemnization of the necessary rites. In this 
doctrine the devolution of property, though recognized 
ag the inherent right of the son, is altogether a 
secondary consideration. And therefore great caution 
should be observed in shutting the door ‘upon any 
authorised adoption by the widow of a sonless man. 
[p. 443, col 2; p. 444, col 1.) : 

The vesting of the property on the, death of the 
last holder in someone other than the adopting 
widow, be it either another co-parcener of the joint 


family, or an outsider claiming by reverter, or, * 


by inheritance, cannot be in itself the test’ of the 
continuance or extinction of the power of adoption. 
[p. 447, col. 1.] 

~ Where the duty’of providing for the continuance of 
the line for spiritual purposes which was upon the 
father, and was laid by him conditionally’ upon the 
thother, has been assumed by the son, and by hin 
passed on toa grandson or to the son’s widow, thé 
mother’s power isgone. Butif the eon dies himself 
sonless and unmarried, the duty will still be upon 
the mother, and the power in her which was necessarily 
suspended during the son's lifetime will revive. |p. 
447, col 2] 

‘here is no foundation for the contention that a 
mother’s authority to adopt is extinguished by the 
mere fact that her son has attained ceremonial 
competence and therefore, if an only son dies without 
leaving a son or widow, though after attaining ihe 
age of discretion, the mother’s power is not at an énd. 
-Pratapsing Shivsing v. Agarsingjt (15), Tripuramba 
v. Venkataratnam (19), followed DBhootun Moyée 
Debia v. Ram Kishore Acharj (3), Pudma Coomari 
Debi v. Court of Wards (4), Thayammatl y. Venkata- 
rama (5), Tarachurn Chatterji v. Suresh _Chunder 
Mookerji (6), distinguished. Shri Raghunadh-v. Shri 
Brozo Kishore (1), Kannépalli SuryandFaydna v. 
Pucha Venkata Ramana (2), Venkappa v Jivaj? 
Krishna (7), Bachkor Hurkison Dass v. Mankorebat ($) 
Yadoo v. Namdeo (9), Veerabhaiv Ajubhai (il), 
Mallappa v. Hanmappa (12), Ramchandra v. Shamrao 
(13), Madatia Mohano Deo v. Purushothama Deo (14), 
and Jumoona Dassya v. Bamasoondari Dassya (17), 
referred to. [p. 449, col 2] ; 

Sir Dawson Miller, K. C., and Mr. M. A. 
Jinnah, for the Appellants. l 
| Messrs. L. De Gruyther, K.C, and W. 
Wallach, for the Respondents. | ` 

“Sir George -Lowndes.—This appeal: 
raises ah, important question with regard to- 
the validity of airadoption by wHindu widow- 
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The facts upon which the decision turns 
may be stated quite shortly. The issue 
involved is as to the right of succession 
using the word in its widest significance 
to the Dompara Raj, an impartible zemin- 
dari in Orissa. The early history of the 
Raj is dealt with at length in the judg- 
ments below, and it is unnecessary to 
refer to it for the purposes ofthis appeal. 
The parties are kshatriyas by caste, and 
are governed, apart from special family 
custom, by the Benares school of the 
Mitakshara Law. The following pedigree 
will show the relationship of the persons 
to whom reference will have to be made, 
the successive holders of the estate þe- 
ing denominated by the title of Raja: 


Krishna eee 





| | 
Raja Kishori - Madan Singh 


Raja Raghunath Clientarmoni 


Raja Brajendra=Rani Indumati Banamali, 


—— 


| 
Raja Bibhudendra Amarendra 
(adopted) 


On the 20th July, 1898, Raja Brajendra, 
being then without issue, executed a 
deed of which the following are the im- 
portant clauses : — 

l. God forbid if I die without leaving any issue 
or if theson boro of my loins or my adopted son 
die without leaving a son after my death, then 
my RaniSrimati Indumati Patmahadei shall be 
competent to adopt a son in accordance with rules 
laid down below. 

4 God forbid if the sons adopted by the said Rani 
_die, then the said Rani shall be competent to adopt 
sons one after the other from the Raj family of the 
same caste (as ours) in the aforesaid manner, 

The deed was duly registered, and no 
dispute arises as to either its authenticity 
or interpretation. 

- Some time in or about 
a son was born, Raja Bibhudendra, who 
succeeded to the estate on his father’s 
death in 1903. It then came under the 
superintendence of the Court of Wards 
and so remained till the death of Bibhu- 
dendra which occurred on the 10th 
December, 1922. He died unmarried at 
the age of 20 years and 6 months, and 
was therefore in the view of the law a 
minor; s. dof the Indian Majority Act, 
1875, as amended by Act VIII of 1890. 
He was also Incompetent without the con- 
sent of the Loc»! Government, either to 
adopt or toauthorisa an adoption to him: 
s.61 of Bengal Act IX of 1879. A week 
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later, on the 18th December, his mother, 
Rani Indumati, adopted Amarendra, who 
was then (and still is) a minor. The Court 
of Wardsremained in possession of the 
estate, apparently on his behalf. It was 
then claimed by Banamali, a sapinda of 
Bibhudendra severa] degrees removed, who 
disputed the validity of the adoption. He 
filed his suit on the 23rd June, 1924 inthe 
Court of the Subordinate Judge of Cuttack, 
impleading Amarendra and the Rani, and 
succeeded in both the courts in India. 
Various matters were raised at the trial 
which are not now in issue, the only 
question before the Board being as to the 
existence of a family custom by which 
females are excluded from succession, and 
as tothe adoption. The parties are agreed 
that if the customis established and the 


- adoption inoperative, Banamali was entitl- 


ed to the estate as the nearest reversioner. 
He’ died pending the appeal to the High 
Court and is now represented by the 
respondents. 

The suit was tried jointly with another 
suitin which one Ramchandra Mardaraj 
Singh asserted a superior title tothe estate 
as the second son of Brajendra by a 
subordinate wife. His suit failed before 
the Subordinate Judge, and an appeal filed 
by him was dismissed for want of prose- 
cution. No further reference will be neces- 
sary to his claim. 

On the question of custom, both the 
Subordinate Judge and the High Court 
have held it to be sufficiently proved, though 
the judgments differ as to the weight to be 
attached to different parts of the evidence. 
Their conclusions on this head have been 
attacked in some detail ‘before the Board, 
but their Lordships, following their usual 
practice, are not disposed to interfere with 
concurrent findings upon what is essentially 
a question of fact. That there is evidence 
upon which these findings could legitimate- 
ly be basedisundeniable and no sufficient 
reason has been shown for a reconsideration 
of the question here. 

It was also held by both courts that the 
adoptionof Amarendra was invalid, with 
the result that the claim of Banamali was 
decreed. It is upon this issue that the main 
contentions of the parties have centered 
before the Board. The argument has been 
exhaustive, and their Lordships have al- 
ready expressed their obligations to 
Counsel on both sides for the valuable as- 
sistance they have afforded. 

“ On this question it was alleged in the 
plaint that the Rani’s power of adoption 
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: was extinguishedon Bibhudendra’s death, 
inasmuch as he had then attained fullage 
and full legal capacity to continue his line, 
and that the adoption could not divest the 
estate which had vested eight days previous- 
ly by inheritance in Banamali as the nearest 
collateral heir of the last male-holder. The 
latter contentionwas accepted as decisive 
by the Subordinate Judge, who passed a 
decree dated the 30th November, 1925, in 
his favour. The . learned Subordinate 
‘Judge also expressed the opinion that 
‘Bibhudendra at the time of his death had 
“attained full age and legal capacity to 
continue his line,” but this does not appear 
to have beer the basis of his judgment. 
. Inthe High Court separate judgments 
were delivered by Jwala . Prasad and 
Scroope, JJ., who concurred generally with 
the conclusions of the Subordinate Judge. 
The authorities were exhaustively dealt with 
“in both courts. Their Lordships think that 
nothing would be gained by referring to 
these. judgments in greater detail. It is 
from no disrespect to the learned Judges 
that they refrain from doing so, but only to 
avoid unduelengthening of what must, in 
any case, be a lengthy examination of 
- authorities and arguments. They will, they 
believe, be found tohave dealt with all the 
_ relevant considerations. 
- Before the Board these contentions were 
elaborated hy Counsel for the first respond- 
ent who alone appeared. First it wassaid 
_that- treating Banamali as a separated 
sapinda claiming strictly by inheritance — 
the basis upon which the claim was leidin 
the plaint—the authorities esta':lished that 
when once the estate had vested in an heir 
of the last male-holder, other than the 
adopting widow, the power of adoption was 
atan end. If this were the true view, in- 
asmuch as the Rani was precluded by the 
custom from inheriting to her son Bibhudend- 
ra, she could no longer adopt. : 
Inthe second place, it was said that 
where the husband from whom the power to 
adopt was derived left a son to succeed him, 
and that son attained full legal capacity to 
continue the line, the power of his mother 
was equally at an end, and that this would 
be the case whether the family was separate 
or joint. l 
The two lines of reasoning are, their 
Lordships think, distinct. The first ap- 
proaches the question from the point of 
view of rights in property: the second from 
what may be regarded as the religious and 
ceremonial side. Both are said to have the 
sanction of decisions of the Board, 
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For the appellant itis contended that ihe 
first proposition enunciated is altogether 
unsound, the power to adopt not being de- 
pendant in any way onthe vesting of prop- 
erty, and as to the second,'that the rule 
upon which reliance 1s placed; -if properly 
interpreted, does nob apply tothe facts of 
the present case. < 

Their Lordships think that in dealing with 
the arguments which have been addressed to 
them, itis important to bearin mind the 
essentialfeatures of the doctrine of adop- 
tion among orthodox Hindus, as they are 
conscious that these may have been to a cer- 
tain extent blurred by the mass of case law 
which has been accumulated in the last three 
quarters of a century. . 

The origin of the custom of adoption is 
lost in antiquity and may well have been no 
morethan the natural desire for a son as an 
object of affection, a protector in old age, 
and atthe last an heir. However this may 
be, it is certain that throughall the centu- 
ries which have seen thespread of Brahmi- 
nical influence, and among all classes which 
havecome under its sway, a peculiar 
religious significance has attached 
to the son. He is so essential to the 
spiritual welfare of the souls of hisimmediate 
ancestors thatan extensive class of subsi- 
diary cons was admitted to the family, all of 
whom could perform the necessary cere- 
monies, though only some of them were allow- 
ed full rights.of inheritance. Of these among 
the orthodox classes, only the adopted son is 
now recognised, but he, in the absence of an 
aurasa, or natural born son, is clothed with 
all ihe attributes of a son, and is from tbe 
dateofhis adoption regarded as having been 
born in his adoptive family. 

The 9th chapter of Manu’s Code, which 
has always been regarded as of paramount 
authority, 1s instinct with this doctrine. The 
father by the birth of a son discharges his 
debt to his progenitors (v. 106); through 
him he attains immortality (v. 107); by a 
son aman obtains victory over all. people; 
by a son's son he enjoys immortality: and 
afterwards by the son of that grandson 
he reaches the solar abode (vy. 137); a son is 
called Putra because he delivers his father 
from Put (v. 188). Inthe Dharma Sutra of 
Baudhayana, which is probably older than 
the Christian era, the formula prescribed for 
adoption is “I take thee for the fulfilment of 
my religious duties: I take thee to con- 
tinue the line of my ancestors” (Bau. : vii, 
11, Sacred Bks. of the Hast, Vol. xiv, 335). 

In their Lordships’ opinion, it is clear that 
the foundation of the Brahminical doctrine 
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of adoption is the duty which every Hindu - 


owes- tô his -ancestors to provide for the 
continuance of the line and the solemniza- 
tion of the Necessary rites. And it may well 
be that if this duty has been passed on to 
a new generation, Capable itself of the -con- 
finuance, ‘ thé- father’s duty has been 
performed and the means provided by him 
for ité.tulfilmént spent: thë- “debt” he owed 
is discharged, and it is upon thé new generi- 
tion that the duty is now cast and the burden 
of the “debt” is-now laid. ; 
“Ib can, they think, hardly be doubted that 
in this doctrine the devolution of property, 
though récognized as the inherent right of 
the son; is‘altogether a secondary considera- 
tion. SoSir James Colvile, in delivering 
the ‘judgment of the Board in Shri 
Kaghunadh v. Shri Brozo Kishoro (1) (a case 
‘to which furthér-reference will be made 
later) observes at page 192* that 

“a distinction which is- founded on thé nature- of 
property seems to belong to the lawof property, and 
to militate against the principle which Mr. Justice 
Holloway has himself strenuously insisted upon 
elsewhere, viz., that the validity of an adoption isto ba 
determinéd by spiritual rather then temporal con: 
siderations; that the substitution of a son of the 
deceased-for spiritual reasons is the essence of the 
thing, and ‘the consequent devolution of property a 
mere accessory toit.” | , 

‘Having regard ‘to this well-established 
doctrine as to the religious efficacy of son- 
ship, their Lordships feel that great caution 
should be observed in shutting the door upon 
any authorised adoption by the widow ofa 


sonless man: see in this connection 
Kannepallr Suryanarayana v. Pucha 
Venkata Ramana (2). The Hindu Law itself 


sets no limit to the exercise of the power 
dtiring the lifetime of the donee, aud the 
validity of successive adoptions in coutinu- 
ance of the line is now well recognised. 
Nor do the authoritative texts appear to 
limit the exercise of the power by any con- 
siderations of property. Butthat there must 
be-sonie limit to its exercise, or at all events 
some conditions in whichit would be either 
contrary tothe spiritofthe Hindu doctrine 
to'admit its continuance, or inequitable in 
the face of other rights to allow it to take 
effect, has long been recognised both by the 
courts-in India and by this Board, and it is 
upon the difficult qiiéstion of where the line 
should be drawn, and upon what principle, 
that the argumentin the present case has 
mainly turned, ` : 

(h-3 TA 154; FM 69: 25 W R 29!;3 Suther 263; 3 
Sar, 583; rl Mad Jur. 1€&& (P.O), f 
(2) 38:TA 145 at p. 153: 10: OWN 92154 OLJ 
171516 ù L J 279; 1 ML T260:-8Bom LR 700; 3 A 
LJ 70%: 29 M 382 (B. 0). oo paca 
“*rage of 3 fA-[Ed.] 
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In support of his first line of reasoning; 
based upon the vesting of property in an heir 
other than the adopting widow, Counsel for 
the first respondent relied wpon the often 
quoted judgment delivered by Lord Kings- 
down in Bhoobun Moyee Debia’s case (3). 
There one Gour Kishori died leaving a son 
Bhowanee, and a widow Chundrabullee 
Debia io whom he gave authority to adopt im 
theevent of Phowanee’s death. Bhowanee 
died at the agè of 24 without issue, but 
leaving a widow Bhoobun Moyee, who 
succeeded by inheritance tohis property. 
Chundrabullee then adopted Ram Kishore 
who sued Bhoobun Moyee for the recovery of 
the estate. It was held by the Board that his 
claim failed. The parties being governed 
by the Dayabhaga Law, Bhoobun Moyee 
would have succeeded to Bhowanee’s 
property in preference to Ram Kishore, 
even if he had been a natural born son of 
Gour Kishore, and the Board held. that it 
was “contrary to all reason and to all the 
principles of Hindu Law” that he should 
displace the rightful heir. It isnot somuch 
the actual decision in this case that is relied 
oñ as certain dicta in the judgment and the 
implications which have been held to arise . 
fromit. “The question is” said Lord Kings- 
down (page 311*) “whether the estate of his 
son being unlimited and that son having 
married and left a widow his heir, and that 
heir having acquired a vested estate in her 
husband's property as widow, anew heir can 
be substituted bu adoption who is to defeat 
that estate...” From thisit is argued that it 
was upon the vesting of the property that the 
determination of the power of adoption 
depended, and that this view is confirmed by 
subsequent decisions of the Board to which 
reference must be made. 

After the death of Bhoobun Moyee, Ram 
Kishore got possession of the property and if 
his adoption was good he was undoubtedly 
the next heir. His title, however, was 
disputed by a distant collateral and the 
validity of his adoption was the subject of 
another suit. The Bengal High Court 
upheld the title of Ram Kishore, consider- 
ing that the Board in the previous case had 
only affirmed the prior right of inheritance 
of Bhoobun Moyee, and had not held the 
adoption tc be invalid. This case again 
came before the Board [Pudma Coomari Debi 
v. Court of Wards (4)] and the decision 

(3) 10M TA 279:3 W RP 0151; 1 Suth PO J 574: 
2 Sar P O J 111: 19 E R 978, ae ons 
a ` IA 229; 8 O 302; 4 Sar. 285; 6 Ind. Jur. 148 
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of the High Court was reversed, the opinion 
of their Lordships being that upon the 
vesting of the estate in the widow. of 
Bhowanee the power of adoption was at an 
end andincapable of execution, and that 
this was what the Board had held in the 
previous-case. 

These authorities were again considered 
in a case from Madras: Thayammal v. 
Venkatarama (5),the decision in which is 
also relied on by the respondents. _ The 
question there was as to the right of succes-. 
sion to the estate of one Kuttisami who had 
died without issue leaving his widow 
Thangammal as his heir. After his death 
his mother, Thayammal, with the permission 
of the sapindas, adopted a sonto the father 
of Kuitisami. The validity ofthe adoption 
was disputed on the ground that “the 
survival ofthe son’s widow andthe vesting 
of the estate in her put an end to 


the right of Thayammal, his mother, to 
adopt a son to his father.” Their 
Lordships were of opinion that this 


objection was fatal to the adoption, and 
that the learned Judges of the High Court ~ 


who had so decided, were correct in con- 
sidering that the casewas governed by the 
authorities above referred to. 

Thayammal’s case(5) was followed in Tara- 
churn Chatterji v. Suresh Chunder Mookerji 
(6) where Sir Richard Couch observes 
(page 170*): “On the son’s death after com- 
ing ofage leaving Matangini his widow, 
Madbub Chundér’s wife would not have 
powerto adopta son, the ‘estate of Kali 
Churn having become vested in his widow.” 

So far then, their Lordships think, it 
was well established thata power of adop- 
tion in a mother was extinguished when 
her son had died leaving a widow to whom 
the son’s estate passed by inheritance. 
But though undoubtedly certain passages 
in the judgments relied on seemed to sug- 
gest that it was the succession to the estate 
‘by theson’s widow that was the determin- 
ing factor, and, as was stated bya learned 
Hindu Judge in 1900 “the whole current of 
recent decisions has 
limitation solely on the question whether the 
widow's act of adoption derogated from her 
own.rightsor the vested righis of others” 
[per kanade, J. in Venkappa v. J wajr 
Krishna.(7)], yet it was never so laid down by 
the Board in preciseterms. The dominant 

(5) 141 A 67; 10 M 255; 11 Ind. Jur, 273; 5 Sar P-O 
J. 10 (P, 0). - 

(6) I6 IA 166; 17 O 122; 5 Sar. 379; 13 Ind. Jur., 289 


(P.O). : 
(7) 25 B 306 at p. 312; 2 Bom L R.1101, 
“Pago of 16 TA.—[Ed.), a | 
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consideration may have been the right of 
property, and equitable. claims may not 
have been without their. influence, but the 
religious and ceremonial side was not alto- 
gether ignored. In Bhoobun Moyee's case (3) 
Lord Kingsdown evidently relied upon the 
factihat Bhowanee had died at an age 
which enabled him to perform—and it was - 
to be presumed that he had performed—all 
the religious services which a son could per- 
form for a father, and he refers. to the 
doctrine of Hindu Law that the husband 
and wife are one, and that in the widow a 
half of the husband survives. It is at 
least material that in each of the other 
cases it was the existence of theson’s widow 
that stood in the way of the adoption, and 
thatin noneof them was there any. sugges~ 
tion thatthe same rule would apply if the 
heir in whom the property had vested were 
some one other than her. Moreover, in 
dealing with the successions in 2. joint 
family itis clear under the decisions of 
this Board that the vesting In another 
co-parcener does not put an end . to the 
power of adoption: (see Sri Raghunadha ` 
vy. Sri Brozo Kishoro (1), _ Bachoo 
Hurkissondas v. Mankorebai (8), Yadao v. 
Namdeo (9). Thatthis is s2 has not been 
questioned in the present- case. Indeed, as 
their Lordships understood the argument 
of Counsel for the first respondent, the joint 
family cases were rather relied on. as. 
emphasising the importance of “vesting” 
in the case of separate property. 

It must ‘also, their Lordships think, be 
taken as settled law that where the son dies 
in infancy, or before attaining what is 
often referred to as “ceremonial competence” 
leaving his mother ashis heir, her power of 
adoption is still exerciseable: Rajah Vel- 
lanki Venkata v. Venkata Rama Lakshmi 
(10), Veerabhai v. Ajubhai (11), Mallappa 
v: Hanmappa (12). This again has not 
been disputed, and it is plain that if it 
were not so, successive adoptions would be 
impossible. It will, however, be necessary 
to consider the limits of this particular 
doctrine later on. 

Tarachurn Chatterji’s case (6) was decid- 
ed in 1889, and during the next thirty 

(8) 3t I A 107; 31 B 373; 11 O W N 769; 2 M L T 295; 
17 M L J 343; 9 Bom L R 648;6 O L J 1 (F; QO). 

(9) 6t Ind. Oas. 536; 431A 513; 17 NL R145; 30 
M L T53: 260 W N 393; 42 M L J 219; Jala W565). 
20 A LJ 481: 24Bom L R 609; 49 O 1; A 1 R1922 
P 0 216(P C.). 

(10,41A1;1M174;26 W R 21; 3 Suther. 352; 3 Sar, 
669; 1 Ind. Jur 63 (P. O.). r 

(11) 30 I A 234; 27 B 492; 5 Bom LR 534;7 OW 
N 716; 8 Bar. 508 (P. O.) |, DE 

(12) 55 Ind, Qas, 814; 44 B 207; 22 Bom L R 203, 


446 “AMARENDRA MAN SINGH 4. SANATAN SINGH. 14510 


years little further light isthrown upon the:, brother Raghunadha. “Brojo” held the 
question now under consideration by deci- | estate from 1870 till his death.in' 1906. He 
sions of this Board. Inthe Indian. Courts, . ‘left-no issue but, a widow, Ratnamala, who. - 
however, the effeét . of. the earlier authorities -was ‘alive at the date-of the later htigalion: 


“the secular 
“religious. 


.. which reference must now be made. 


was constantly. under discussion, and 
various attempts were made to arrive at 
the trueprinciple, the opinions of Judges 
deeply versed in the Hindu Law inclining 
now to what may be for convenience called 
theory and now to the 


Nothing would be gained, in their Lord- 
ships’ opinion, by attempting a critical 
examination of these cases in view of two 
recent pronouncements of this Board to 
It 
will, however, be necessary first to recite a 
decision in 1902 of the Full Court in Bom- 
bay. Ramchandra v. Shamrao (13). The 
question in this case was as to the validity. 
ofan adoption by the grandmother of the. 


last male holder who had died unmarried 


kad) 


and without issue. It was not .disputed 
that the grandmother was his heir, and it 
was contended that, inasmuch es by the; 


‘adoption she divested no estate but her own, 


the adoption was valid. The court held: 
that it was invalid, on the ground that the 
penultimate owner the son, had, himself. 
left ason, by reason of which fact the grand- 
mother’s power of adoption had come to an 
end. The judgment of the Full Court 
which was delivered by Chandavakar, J., 
involved a careful analysis of the older 
decisions of the Board and the conclusion - 
come to was that 

“Where a Hindudies leaving a widow and a son, 
and that son dies leaving a natural born or adopted 
son or leaving no son but hisown widow to continue ` 
the line by means of adoption, the power of the ` 
former widow is extinguished and can never after- 


wards be revived.” , 
Sixteen years later, in April 1918, the | 


case of Madana Mohana Deo v. Purusho- | 


thama Deo (14) came before a Board consist- . 
“ing of Lords Haldane, Dunedin and Sum- 


ner with Sir John Edge and Mr. Ameer Ali. . 
It was by a .somewhat strange coinci- 
dence, a sequel to Shri Raghunadh v. Shri 
Brozo Kishoro (1), to which reference hag 
already. been made. In the earlier cage 
Brojo, who had been adopted by the widow . 
of Adikonda was held entitled to succeed 
tothe impartible zemindari of Chinnak:. 
medi, notwithstanding the fact thaton Adi- 
konda’s death it had passed to his undivided 


_ (13) 26 B 526; 4 Bom L R 315. 
~ (14) 46 Ind Cas 481; 45 I A 156; 35 MLJ 138: 5 pr, 

W 179; 8 L W 167; 16 AL J 725; (1918) MWN 621: ° 
24M LT 231; 28 OL J 403;41 M 855; 20 Bom LR. 
1041; 23 O W N 177 (P. O.), < : 


~ 


à 
~ 


but wes not joined as a party. 
death, possession of the zemindari wes taken 


OnBrojo’s> ` 


by Raghunadha's son Vaishnava, who diedsin. - 


the same year and was succeeded by his” 
son Purushothama. 
Adikonda purported to adopt Madana, who 
sued Purushothama for the estate. The 


In 1907 the widow of- 


4 


- 


principal question before ihe Board was: -3 


again whether th.s .second adoption-was » »; 
valid. The Full Court case from Bombay’. 


ra 
` 
~ 


was referred to, was approved, and wasi = . 


held to be decisive against the adoption. . 


Their Lordships will pass away from this 


case for the moment to refer to the second 
case which came before the 


direct bearing upon the particular line of 


argument which they are now considering. -` 
They only pause to point out that now the- h 


case law has arrived at a point where i; 


would be impossible lo say that the sole test : 
cf the validity of an adoption isthe vesting 


or divesting of prcpeity. 
In Pratapsing Shivsing v. Agarsingji (15), 


the tigation related to a village which’ 5 -~ 


had formed part of an ‘impartible estate 


‘In the Bombay Presidency, and had been’ 


the subject of a maintenance’ grant to a 
junior branch of thefamily. By the custom 
of the family such grants reverted to the’ 
estate upon failure of male descendants of’ 
the grantee. The last holder, Kaliansing, 


i 


Board a few - 
months later, and which has perhaps a more _ 


4 


died in October, 1903, childless, but leaving’ . 


a, widow some five months later adopted the. 
appellant. The respondent, the owner 
of the principal estate, sued for recovery cf 
the maintenance lands on the allegation’ 


‘that they vested in him on Kaliansing’s 


death, and that consequently the adoption. 
was invalid. The Subordinate Judge 
dismissed the suit, but his decision was’ 
reversed bythe HighCourt on the ground 
that the land having once vested in the 
respondent, the subsequent adoption could 
not divestit. If this view had been ac- 
cepted by the Board, it might well. have 
been decisive in favour of the present 
respondents on their first line of argument. ` 
But it was not accepted, and their Lordships - 
think that it must be regarded as decisive 
the other way. Notwithstanding that the 


(15) 50 Ind Cas 457; 46 IA 97 atp 107; 36M LJ”. 


511; 17 A LJ 522; 21 Bom LR 496; 1 U P 
39; (1919) M W N 313; 10 L W 339; 24 O W 
778; 27 M L T 47 (P.O), 
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property had vested in the respondent, the «this is not based upon a question of vesting 


adoption was held .to be.good, and the suit 


was dismissed: Iwas laid down in clear 


terms:that “the-right of-the widow to make 
an adoption isnot dependent on her inheri- 
ting as a Hindu female owner her hus- 
kand’s estate’; and this dictum is supported 
by: reference to the two cases already cited 
fiom thethird and the thirty-fourth volumes 
of the Indian Appeals, both of them cases 
of joint property which had passed by 
‘survivorship. It necessarily follows, their 
‘Lordships think, from this decision, that the 
vesting of the -property on the death of 


“the lastholder in someone other than the 


adopting widow, be it either another co- 
parcener ofthe joint family, or an outsider 
claiming by reverter, or, their Lordships 
would add, by inheritance, cannot be in 
itself the test of the continuance or extinc- 
tion of the power of adoption. If in Pra- 
tapsingh’s case (15) the actual reverter of the 


: + property to the head of the family did not 


bring the power to an end, it would be 
impossible to hold in -the  présent 
case that the passing by inheritance to a 


_ distant relation could have that effect any 


Lan 
` 


ʻa- 


17 For these reasons, their 
_ of opinion that the first line of reasoning 


more than the passing by survivorship 
would ina joint family. ii À l 
Lordships are 


upon which the respondents seek to uphold 
the decision below must fail, and they think 
that the true principle must befound upon 
the religious side of the Hindu doctrine to 
which they have already adverted. 

Much reliance was placed by Counsel 
for the first respondent on another Bombay 
case, Bhimabai v. Tayappa (16), in which 
an apparently contrary result had been 
arrived at in.1913 by Batchelor and Shah, JJ. 
The property in question inthiscase was a 
watan estate which, under the provisions of 
the Bombay Hereditary Offices Acts of 1874 
and 1886, did not pass by inheritance to 
the adopting widow on the death of her 
unmarried son, but. vested in another 
member of the family, and for this reason the 
adoption was held to be bad. Unless there 
is something. in the nature of watan 
property which makes the decision in 
Pratapsingh’s case (15) inapplicable, their 
Lordships think that this case can no longer 
berégarded as authoritative. cone 

It being clear upon the. decisions above 
referred to that the interposition of a grand- 
son, or the son’s widow, brings the mother’s 


“power of adoption to an:end, but that the 


mere birth of a son does not do so, and that 


(16) 21 Ind.; Qas, 107; 33 B-598; 15 Bom L RB. 783... - 
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or divesting of property,- their Lordships 
*think/that. the true ‘réason.must be thet 


-where-the duty of providing for-:the con- 


‘tinuance of the linefor spiritual’ purposes 


which was upon the father, and was laid. by 
him conditionally upon the mother, has; been 
assumed by the sonand by him passed on 
to a grandson or to the sons widow, the 
mother’s power is gone. But ifthe son dies 
himself soniess and unmarried, the duty. 
will still be upon the mother and the power: 
in her which was necessarily suspended 
during the son’s lifetime will revive, 

There is, in their Lordships’ opinion, 
nothing inthe Hindu law whichis contrary 
to this, and nothing in previous decisions 
of this Board which would induce them to 
hold otherwise. It is, they think, in accord 
with the acceptance by Mr. Ameer Ali in 
Pratapsingh’s case(15) of the view that among 
Hindus the male line is nct regarded as 
extinct, or a man to have died without issue 
until the continuation of the line by adop- 
tion is impossible [Pratapsing Shivsing v. 
Agarsingji (15).] Itis also in-their opinion 
supported by Lord Haldane’s judgment: in 
Madana Mohana’s case (14), which has 
been much discussed, and to which they 
must now return. z 

After referring to the conclusions come 
to by the Bombay Full Court in Ramchan- 
7 v. Shamrao (13) the judgment proce- 
eds:— ' 

“Their Lordships are in agreement with the prin- 


. ciple laid down in the judgment of the Full Court of 


Bombay as delivered by the learned Judge 
and they areof opinion that on the facts of the 
present case the principle must betaken as apply- 
ing so astohave brought the authority to adopt 
conferred on Adikonda’s widow to an end when 
Brojo the sonshe originally adopted, died after 
attaining full legal cajacity to continue the line 
either bythe buth of a natural born son or by 
adopticn tohim ofa son by his own widow,” ~ 

_ Whether in order to bring this priñċi- 
ple into play it is essential that the son's 
widow should herself beclothed with the 
power of adoption is left open, and it is 
not necessary for their Lordships to con- 
sider this in the present case, as Bibhu- 
dendra. died unmarriéd; theonly question 
is as to the bearing of ihe passage cited: 
on the factsnow involved. = 


For the respondents it iscontended that ` 


the Board must betaken to have teld that 
themother’s power cameto an end upon 


` the attainment by the son of what is called 


ceremonial competence; that it did not 
depend. upon his having in fact'lefta son - 
or a widow but merely upon his’ compe- 
tence soto: do, Bibhudendra, it is said, 
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having died at theage of 20 years, must „be raised in several, other, cases. in India, . 
regarded asafally “competent” Hindu for 


>o , AMARENDRA-MAN.SINGILY, SANATAN SINGH. | 


but their Lordships | howe been referred to 
all ceremonial. purposes.“ He had not, it is.- none in whichithas preyailèd.. 
trie, attained legal majority, nor could he An interesting note by Mt.:Colebrooke is 
adopt or.give authority to his: wife to adopt — appendedto thetranslation ofthe “Dattaka- - 
~ without the, Gonsent of Government, but Mimansa,”.Section IV, v. xxii, a well- 
thatit is said, is immaterial: “ceremonial recognisedtreatise on the law. of adoption. 
competénce” is all that’ is necessary, and In-ithe enumerates. the cremonies which 
.. ‘that should ‘be ascribed to every Hindu of are requisite inthe case of the'twiteborn ` 
- the dge of 16. | Classes. Of'these the best known are that 
But in the first.place, their Lordships” ofthe tonsure, which is performed in infancy 
-have had some difficulty in understanding andtheupayana, or investiture with ‘the’ 
exactly what this expression means. They sacred “thread.. The latter, which .matks = 
have not been referred to any passage the second birth, can apparently be perform- . 
| in the evidence bearing upon the matter, ed at any age hetweenthe fifth and the . 
_- hor has any réal light been thrown upon sixteenth years, and.can therefore hardly be. 
it in the argument. The respondents regarded as the test of ceremonial. compe- 
~ would apparently suggesi that ceremonial tence as a synonym of “full legal capacity. - 
competence meansnomore thanthe age Tothese Mr. Colebrooke says, must be addeéêl. 
_of discretion, and reliance is pldced upon ‘the ceremony which precedes conception, 
-the judgment of this Board in Jumoona and marriage, which is the last. öf these x- 
-7 ‘Passya v. Bamasoondart Dassya (17;, where sacraments.” He then refersto certain other | 
- it was held that an authority to adopt given postmarital!l ceremonies, but saysthat “these; - 
by:a husband who died at the age of 15  arenot essential” (Stokes’s Hindu Law Books’. 
.- lor lő was valid, he having attained “an page 976 note.) ee 
=" Bee which according tothe law prevalent If their Lordships can regard this “as 


“3 
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in Bengal isto be regarded as. the age of 
discretion.” in Veerabhaiv. Ajubhai (11), 
it was contended that an adoption by 
a widow after the death of her sun. at the 


that he had ‘attained ceremonial compe- 
tence.” Lord Lindley, ım delivering the 
judgment of the Board, says: — ; o, 
“a great number of authorities bearing more 
orless on the subject were cited but so far as they 
want they appear to their Lordships tobe rather in 
favour of than against the validity of the adoption, 
Certainly no authority was cited which shows it to 
be invalid, Assuming that it would be invalid 
if it were shown that Lalubha had attained cere- 
monial competence their Lordships are not in a 
position to decide whether he had or had not 
attained it. There doesnot appear to be _any iixed 
age at which a Hindu child attains such com- 
petence. Nor is there any ‘proof that Lalubha had 
attained such competencein fact, or that he ever 
acted or was treated as having attained it. . l 

The Subordinate Judge, himself a learned Bindu 
considered ittobe clear that Lalubha had not 
, attained such competence as he died a minor and 
unmarried, andthe High Oourt came to the seme 
conclusion. Vheir Lordships are not prepared to 
-say thathe had attained such competence in the 
absence offevidence or authority to that effect.” : 
-It ist least, noticeable that no sugges- 
tion seems tohave been made inthat case 


thatthd age of ceremonial competence 


age of 15 or 16 was invalidon the ground 


lawyers 


authoritative they. would be inclined ‘té-, 
the view-that full ceremonial competence’ 
could hardlybe attained, without marriage, _ 
bulit is not necessary for them 380 ‘to - 
decide in the present case. If the question’ * ` 


ever becomes of importance hereafter, Hindu 
l may. quite. possibly be able to. 
throw Zurther light onthe matter. Ib is 
sufficient for their Lordships te say in. the 
present case that neither the age of discre- 


tion nor such ceremonial competence as .: 
a Hindu boy may have acquired at 16 is =. 


an adequate interpretation of “full legal 
capacity to continue the line,” as used in 
the judgment of. the Board. There is 
certainly nothing in the case to suggest 
that any question as to ceremonial com- 
pelence wasraised before the Board, nor, 
apparently, had it been considered in the 
High Court: see the case reported as 
KL Mohana Deo v. Purushothama-. Deo 

8). | ie of 

But inthe second place their Lordships 
think that the words “full legal capacity” 
cannot be dissociated fromthe rest of the 
passage cited, and ihat they cannot be 
taken as indicating a particular *.mortient 
in the son’s life when the molhers, power 


meant mnomorethan the age of discretion jis extinguished.: The qualification that 
and that among the “great number of follows them shows that.. the. continuance 
authorities cited” the casè from Jumoond yeferredto is a continuance in - ong. 
x Dassya vy. Bamasoondart Dassya ns did of two defined - waya®-::“either by: thes 
oe g c = RE a sf%5 (7. e ` 
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poor persons bandages and: other material Jury: The: A fury Hust nevertheless be warned 


_ which was “not-theirs, but the property of the -thatit is always dangerous, to convict on 


Guardians; and yet ‘the- evidence appeared such evidence uniek sil is corroborated. If 
plainly to indicate that the prisoners thought the Judge negiects.io Warn the Jury of this 
they were doing no wrong. Best: L. Je dangcr, ‘the court will. quasi*the conviction. 


| appears to have ‘been unquestionably iigh: Where the warning has been given añńd the 


in‘34ying that the prisoners acted foolishly, Jury convict, the conviction will “dot. x 

but that it would not be safe'tolet the case quashed merely on the ground . that 

go further. =” - evidence of the accomplice was ea a 
.Arecognition that a wrongful act may -rated. Sucha conviction is.treated like any 

be accompanied by an innocent intention .other and will .be upset only if the court 

may be dangerous, but it is just.. An  conside.sthe verdict ‘unreasonable”-or that 

Irishwoman who was once accused of stealing -it cannot be supporied having regard to 


- potatoes from a farmyard was most, obvious the evidence” (seo R. v: Baskerville 1 916) 2 


ly sincere when she indignantly denied the ‘K. B. 658, and s..4 .(|1) of the Criminal 
charge, and declared: “I did not stále ` Appeal Act, 1907). 


“them: I only tuk’ em.”— The Law Journal. Cor:oboration must be by some aine 


other than that af another accomplice, and 

King’s Evidence. - ‘it is notenough if it goes no further than 

A criminal case which is occupying a great “that of such other accomplice, for then. 
desl of attention at the- present time, and there would be no necessity io call the first 
-in which the prosecution is-‘relying on-the accomplice at all. It must be evidence 


`v eyldence of an accomplice, promp s us to “which connects the cccused with the crime 


pai briefly what is the law with regard and which confirms in some material parti- 
-to the -recéption of such testimony. cuar, not only the evidence given by the 


In cases which come before Magistrates -gczcmplice that a crime has been committed 
the practice, where, without, Lhe evidence of but aso the evidencethat the accused has 
the accomplice no -prima facie case would ‘committed it.. 
be made out, isto dis-harge the accomplice There may, of. course, be corroboration 
(ifin custody) and to take his deposition inthe prisoner’s own evidence or in. his 
in the 6rdinary way. ‘lhe witness must, conduct. The fact that he made no denial 
-of course, be ee that- he need: not when charged with committing the crime does 


say atiything ¢ which may incriminate himself. “not, however, emount 10 corrobor ation (R.-v. 


~ 


Itis settled’ that no Magistrate may a ‘Whitehead [192 9] U. K. B. 99; compare, how- 


anything in the way of a pardon to an ever, R. v. Feigenbaum [1919] l K. B. 431). 


-E 'accomplicein order to obtain his evidence :Corroborative evidence need not necessarily 
=y forthe prdseculion. WhHeré the matter is -be direct; it-may be circumstantial. es 


before the higher criminal! cotirts, and -thes.. The evidence of one accomplice , cannot 
Crown desire to call an accomplice as'a -be corroborated by thatof another (R. rv. 
witness for the prosecution, itis now custo: Baskerville, supra). It was for.some time 
mary either (a) not to include him in the doubted whether the wife of an accomplice 
indictment, or (b) totake his plea of guilty - could give confirmatory testimony but in 
upon arraignment (Rv. Winser, L. R.1 Q. E. v. Wallis(1916) 1 K. B. 933, it was held’ 
B. 289, 390); or during the trial if he with- that the wife of an accomplice is not neces- 
draws his plea of not guilty (R v. Tomey, 2 ` sarily an accomplice and that her evidence 
Cr. App. R.329); or before calling him .therefore may be good corroboration. 

either (c) to offer no evidence and allow him A Police spy 15 “not an accomplice nor is 
to be acquitted; or (d) to enter a nolle an agent provocateur (see R.v. Bickley, 73 
aa (R vs 0 Connor, 4 St. Tr. (x: 8.) E or and R. v. Heuser, 6 Or. App. 
9 


athe principle of allowing an KN It may, perhaps, be not without satan 
to give évidénce against his associates seems to add that the expectation of pardon 
to be’based uponthe reasoning that being which anyone turning “King’s evidence” 
himself freed from any fear of punishment . may have held out to him does not in any 
he can have no interest in perverting the circumstances amount to a right, either 


_ truth. Sucht testimony has, however, as to the particular offence in. question or 


always keen received with extreme caution. as to other offences which he may have 
There-i&no rule of law that the evidence of committed.— The Pen | J durna, 

an accomplice must becorroborated, and it 

is the duty of the Judge so to inform, the 
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Old Boys’ Talk. 


There was almost an orgy’ of reminisce- 
-neein the.Court of,-Appeal during the 
hearing of the appédlin the case of Alex 
ve Kerridge;.wherein it was alleged that 
a schoolboy had been _ wrongfully 
-bumped by his ‘fellow-pupils and that 
-the Rev. H. T. Kerridge; the proprietor and 
school, was liable in 
damages for the personal injuries sustain- 
ed. - Macnaghten, J., in the court below, 
had ruled that there was no case for the 
jury to answer and dismissed the action. 
_Scrutton, Slesser and Romer, L. JJ., in 
the Court of Appeal held otherwise and 
ordered a new trial. 

The Lords Justices talked freely of the 
good old days when they were boys at 
‘school and of the admirable methods wh'ch 
had helped to make thém and England 
what they are. It was gathered that 
Serutton, L.J.,an Old Milihillian, regarded 
the Prefect Sys'em as perfect and did not 
approve of general or promiscuo’.s bumping 
by the-sehool proetaria’.. He did not, of 
course, express any opinion on the s,s.em 
(whatever it wes) in fact obtaining at the 
Gables, Pars Lane, Wemb-ey,. the “prep.” 
school'in question. As to the custom or 
practice of bumping, the L. J. frankly con- 
ceded that it was a somewhat his’orical 
institution in England. No reference was 
‘madetothe more recent and. w -English 
custom and practice . of ` “bumping-olf, ’ 
‘This would not be approved by such Old 
Boys as Scrutton, L. J., of Mill Hill; 
Slesser, L. J., of Oundle and  §t. 
Paul’s; Romer, L. J.,of Rugby; or even by 
the puisne of first instance, ‘Macnaghten, J. 
of Eton: —The Law Journal. 


Lal 


1 


The Indian Registration Act. By Mr. 
GULAB NARAYAN SINHA, A., Be L,, 
PLBADER, JUDGE'S Court, DURNEA: Printed 
and. published by Pandit: Kusheshwar 
Jha at J. N. Printing Press, Purnea City: 
Price Rs. 2-8-0. og 
We acknowledge with thanks the receipt 

of. the above publication from the learned 


author. A knowledge of the principles of. 
the law relating to Registration 1s necessary ` 
‘for the Jawyer and the layman alike, and ( 


the- learned author has, in this small 
yolume, endeavoured to elucidate the law 
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A Dog and Common Employment. 

On Monday of .last week,- in Knott v 
London County- Council, a Divisional Court 
dismissed an appeal by the plaintiff from 
a decision given t the Southwark County 
Court in an action arising out of the bite of 
a savage dog. The plaintiff was a cleaner 


7 


-employed at a Central School and the dog 


‘was the property of the Schoolkeeper, who 
was responsible for the safety of the 


-schcol and for the good behaviour of his 
-dog. , The 


dog had on more’ than one 
occasion bitten a. human -being to the 
knowledge of the schoolkeeper, so that he 
would have Hud no answer had he been 
| were in 
ignorance of the dog's vicious propensity... 
The County. Court Judge, on ihe above 
facts, held that the doctrine of common 
employment applied, and he dismissed the 
ection. The *plaintiffappealed. Last week 
Mr. Justice Goddard, in giving the con- 
sidered judgrhent of the court, said, in effect 


firs that alth-ugh lhe caretaker’s knowledge 


might in certain circumstances have made 

the Council liab!e to a stranger, it did not“ 
make them liable to one who was his fellow- 

servant. Secondly, that,in the caseof a. 
corporation knowledge, ot a servant did not 

affect the corporation unless communicated 

to those in control.of it such as the directors 

of a trading company, or inthe present case, 

the Council in session. Thirdly, there wes 

no absolute duty imposed on the defendants. 

A man did nöt commit a breach of duty- v 
merely by allowing a vicious animalto be ` 
upon his premises. Itwasthe person who 
controlled and harboured the dog f 
was liable. 'Ihe appeal must therefore 

be dismissed.—The Law Times, mee 
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on the subject so as to render his book 


useful to the lawyer, the litigant and the 
student. The book, it is hoped, will-be of 


use to all for whom if is intended. We 
are awaiting with interest, the learned 
author’s forthcoming publication: on the 
Contract Act. The author has omitted the 


‘marginal notes to the sections’on. the ground 
that they cannot be referred to in construing 


thesections. Weare not so sureof that and 
would advise himto give the marginal notes . 
to the sections if a second;edition of 
this book is éalled for. Tbe a 
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birth of a natural son,: of by the 
adoption to him of a son: Dy his. own 
widow”; and‘the test is to.be whethet these 
conditions exist at the time of the'son's death. 
The passage under consideration is, in their 
Lordships’ opinion, clearly intended to. be 
a re-statement in a.more critical form of 
the conclusion: to. which the Bombay 
Court had come, and which was affirmed 
in the same sentence only. a few lines be- 
fore, viz., that the power of adoption would 


be extinguished on Lhe. son’s death by the 


survival “of either a grandson or the son’s 
widow. There was no reason and, their 


“Lordships think, no intention, to go beyond 


this. There is nothing inthe judgment Lo 
suggest that the Board had:in .mind the 
case of a man who had died without leav- 
ing either a son or a widow, or that Lord 
Haldane was devising a formula which 
would cover such a case. It would be 
obvious that other considerations might 
come in and other authorities have to be 
considered. 

The question, had. in fact. arisen in Bom- 
bay very shortly before the Full Court 
case, and one of the- Judges who sat on 
the Full Court hed been a party to the 
decision. There the son had died without 
issue at the age of 30, his wife having pre- 
deceased him and it was. held that on 
his death the mother could adopt. The 
argument now advanced as to the attainment 


of full age and ceremonial competency, 


was urged against the adoption, but was 
held to be of no weight: Venkappa v. Ji- 
vaji, Krishna (7). It was cited along with: 
other cases in the argument before the 
Full Court but no reference was made to 
it in the judgment, nor is there.any word 


to suggest that its authority was questioned. 


Their Lordships are certainly not prepared 
to hold that this and other decisions.of a like 
nature, none of which were referred to even 
indirectly in Lord Haldane’s judgment,. 
were intended to be overruled by him. 
Moreover, in Bhoobun Moyee's case. (3);: 
which was the foundation of the decision in. 
the Bombay Full Court, Lord Kingsdown. 
made it clear that if Bhowanee Kishori, who. 
died at the age of.24, and was evidently. 
regarded as having attained full ceremoni- 
al competence, had not left a widow, the. 
adoption by Chundrabullee would _have. 
been good. This dictum has stood unques- 
tioned for well over half a century and; 
itis too late now to suggest that:it was: 
merely obiter,:and can be disregarded. < 

One more-jcase must, their -Lordships 
think, be referred to: Tripuramba v. Ven- 
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kataratnam. (19). ‘There one Venkata So- 
mayajube:died leaving a widow and a son 
Subanna, who apparently succeeded. to 
Subanna having died 
unmarried at the age of 25, his mother, 
with the consent of sapindas, adopted. The 


validity of the adoption was challenged by 
the nearest reversicner -of Subanna. ` The 


trial Judge held it to be valid. His deci- 


sion was. reversed by the District Judge on 
the ground that Subanna had attained full 
legal capacity . to continue the line within 
the meaning of Lord Haldane’s judgment. 

On second appeal tothe High- Court,- the 
Chief Justice, Sir W. Schwabe, was of 
opinion that the passage relied on by the 
District Judge was merely obiter dictum, 

and he held that. the only test was whether 
the property was vested in the adopting 
widow. It is unfortunate, their Lordships 
think, that’ Pratapsingh’s case (15) was not. 
referred toin this connection. Wallace, J., 
thought that there could be no attainment 
of full legal capacity without marriage, 
and that the mother’s power would only be 
brought to an end ifthe son left.a son or 
a widow. “The purpose of adoption,” 
he said, “is to perpetuate the line and 
if the only. son dies without leaving, any- 
one to prepetuate the line, there seems no 
good reason for restricting the power of 
his - mother to perpetuate it’ in the. only 
way she can by adopting æ son, to her 
own husband.” With this last citation 
their Lordships find themselves -in complete 
agreement. They think that there ‘is no 
foundation ‘for the contention that a mother's, 
authority to adopt is extinguished by the. 
mere fact that her son has attained cere- 
monial competence and they are satisfied, 
that Lord Haldane hed no question of 
this in mind. They are, therefore, of opinion 
that the second line of reasoning upon which 
the judgment of the High Court in-the 
present case has been supported fails equally- 
with the first. In their opinion the Rani's 
power of adoption under her husband's, 
authority was not exhausted at the death: 
of Bibhudendra, and the adoption of 
Amarendra was valid. 


Their Lordships will, therefore, humbly 
advise His Majesty that this appeal- should 
be allowed, that the decree of the ‘High 
Court dated the. 29th J anuary, 1930, and 
the decree of the Subordinate J udge dated. 
the 30th November, 1925, should be set 
aside ` and the suit instituted by Banamali 


(19) 72 Ind. Cas, 278; 46 MA; a4 M LJ 349; AI 


- R 1923 Mad, 157, 
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Singh dismiesed;- The appellants will be 
entitled to their costs throughout. 
Appeal allowed. 
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“ Solicitors for the Respondents: —Messrs. 
Barrow Rogers `& Nevill. 





ALLAHABAD HIGH COURT. 
Privy Council Appeal No. 8 of 1932. 
May 27, 1932. 

_ SULAIMAN, C. J., AND Muxergz, J. 
KISHAN CHAND AND ANOTHER — 

APPLICANTS 


i R VETSUS 
LACHHMI CHAND AND oTHERS— 
RESPONDENTS. 
-Civil Procedure Code (Act V of 1908), ss. 109, 110 — 
‘Final order’, meaning of—Order setting aside ex 
parte decree, whether final order—F¥ aluation of suit 
— Criterion. 

Afinal order within the meaning of s. 109, Civil 
Procedure Code need not be a final order passed in 
the suit itself but may be a final order in any other 
proceeding or case arising ‚subsequent to the suit. 
Jf that order finally terminates that proceeding and 
determines the rights of the parties so far as the 
question in controversy between the parties in that 
proceeding arose, it isa final order within the mean- 
ing of that section. fp. 152, coL J.] 

Where an appeal from an order rejecting an ap- 
plication toset aside an ex parte decree is allowed 
by the High Court, the ex parte decree is thus set 
aside and the suit restored, the order of the High 
Court is a final order within the meaning of s. 109, 
Oivil Procedure Oode, and hence appealable to the 
Privy Council. Saiyid Mazhar Hossain v. Bodha 


Bibi (1), Radha Kishen v. Collector of Jaunpore (2), 


Ram Chand Manjimal v. Goverdhandas Vishinda 
Ratanchand (3), . Radha Mohan Dutt v. Abbas Ali 
Biswas (4), Meghraj v. Bidyabati Koer (5) and Lachmi 
Narain v. Balmakund (6), referred to. [ibid ] 

Section 110, Civil Procedure Code, does not speak 


of the valuation of the suit as put in the plaint but 
of the value of the subject-matter in dispute or of the 
M of the property affected by it. [p. 450, col. 


Application for leave to appeal to His 
Majesty in Council. 

Mr. Mansur Alam, for the Applicanis, 

Messrs. K. N. Katju and S. N. Seth, for 
the Opposite Party. 

Judgment.—This - is an application 
for leave to appeal to their Lordships of the 
Privy Council from an order passed by a 
Bench of this Court. A suit was brought 
by the plaintiffs for a declaration of title as 
io property in Sch. B attached to the 
plaint on the basis of a private partition 
and forother reliefs against the defendant 
No. 1. At hisown instance defendant No. 
2, the son-of defendant No. 1, was made a 
party. There was written compromise filed 


and signed by the plaintiffs and defendant: 
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No, 1, which it was alleged; at one time had 
been provisionally agreed to by the Pleader 
for the defendant No. 2. This compromise, ’ 
kowever, was not verified by the Pleader 
who wes absent cn the date fixed. The 
first court decreed the claim interms of the 
compromise against the defendant No. 1 
and decreed it ex parte against defendant 
No. 2 in terms of the compromise. 
- An application was later on filed on behalf 
of the defendant No. 2 for the setting aside 
of the ex parte decree passed against him. 
The Court after considering the case cume - 
to the conclusion’ that the decree should not 
be set aside and it rejected the application. 
This application was numbered as Miscellan- 
eous Application No. 200-in the original 
suit. A first appeal from order was pre- 
ferred to this High Court from the order 
rejecting the application and a Bench of 
this court allowed the appeal and set aside 
the ex parte decree as against both the 
defendants with the result that the orginal 
suit was restored to its original number to 
betried de novo. The defendants wish to 
appeal to their Lordships of the Privy 
Council from the order passed by the High 
Court. Preliminary objections are taken 
by the learned Advocatefor the respondents. 
that the valuation is less than Rs. 10,009 and 
that there is no right of appeal because the 
order of this court was not a final order 
within the meaning of s. 109, Civil Froce- 
dure Code. ee 
As regards the first objection, no doubt 
the valuation of the suit as put down in the 
plaint was Rs. 5,100 and the court-fee paid 
was on the basis of the Government Revenue. 
But itis contended on behalf of the respon- 
dent that value of the property in Sch. -B 
was more than Rs. 10,000. It seems to us 
that the suit, being one relating to a declara- 
tion of title to the property in Sch. B and 
for other reliefs in respect of it, was one 
involving directly or indirectly a claim or 
question to or respecting property of- the 
amount .or value exceeding Rs.. 10,000.. 
Section 110, Civil Procedure Code, does not 
speak of the valuation of the suit as put in 
the plaint but of the value of the subject- 
matter ın dispute or of the value of the 
property affected by it.. We therefore over- 
rule this objection. The second objection 
requires some consideration. Their Lord- 
ships of the Privy Council in the leading 
case of Syed - Mazhar Hossein v. Bodha Bibi 
(1) laid down that an order is a final order 
when 16 comprises the decision: of the High 
(1) 17 A 112; 22 I A 1; 5 M L J-:20;6 Sar 580, 
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that issue being one which goes to thefounda- 
tion of the suit, and one which.can never, 
while this decision stands, be disputed again. 
In that case their Lor dships actually enter- 
tained the appeal from an order remanding 
the case on a finding reversing the decree 
of the original court that the gift in dispute 
was V alid. The only two cases which have 
been brought to our notice andin which 
their Lordships of the Privy Council held that 
no appeal could lie were Radha Kishan v. 
Collector of Jaunpur (2) and Ramchand 
Manjimal v. Goverdhandas Vishinda Ratan- 
chand (3). 

In Radha Kishan's case (2) an applica- 
tion for setting aside an ex parte decree was 
disallowed by the original court without the 
courts being satisfied by any investigation 
as to whether or not the defendant had been 
prevented by any sufficient cause. from 
appearing when the suit was called on for 
hearing; and the High Court reversed that - 
order and- sent the case back for investiga- 
tion asto wheth:r the defendant had suffici- 
ent cause for non-appearance. It is note- 
worthy thet the ex parte decree was not set 
aside by High Court and the whole case 
was not re-opened, but the application itself 
was sent back for further enquiry. Their 
Lordships of the Privy Council emphasised 
this distinction in their judgment on p.226" 


and pointed out that what was remanded’ 


was merely the application immediately 
before the court, to witthe application toset 
aside the decree, and that it was this ap- 
plication which the Subordinate Judge 
would under the remand proceed to dis- 
pose of. Such an order therefore was held 
to bea mere interlocutory order, directing 
procedure and not deciding the cardinal 
point in the case itself. 

Ram Chand’s case (3) was entirely 
different. A suit for damages was 
brought in spite of a previous ar bitration 
agreement between the parties. The de- 
fendant applied under s. 19, Arbitration Act, 
for a stay of proceedings with a view to the 
issues being referred to arbitration under 
that section. The trial Judge granted the 
stay but the Judicial Commissioner reversed 
that order and refused to stay the proceed- 
ings. Their Lordships held thatthe order 

(2) 23 A 220; 28 IA 28; 50 WN 153; 3 Bom. LR 
78; 11 M L J 65; 7 Sar.800(P 0) 

(3) 56 Ind. Cas. ¿0?; A I R 19:0 P O 86; 471A 124; 
14S LR 191; 47 O 918: 24 OU WN 721; WAL J 
59}; 22 Bom L R 606; "39 M LJ 27; 12 LW 15; 2U 


PL (PO) 84, (1920) MW N 407; 28 M L T 87; 14 
5 L R191 (P. 
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was not a final order-as it did not finally 
dispose of the riguts of the parties but left. 
them to be determined by ‘the courts in the 
ordinary way. It isto benoted that under 
s. 19; Arbitration Act, the court had a dis- 
cretion to- stay proceedings where there: 
had beena previous submission. The Ap- 
pellate Court in -the exercise of that dis- 
cretion had / declined to stay proceed- 
ings. That. case therefore is clearly dis- 
tinguishable. 

It seems to me thet as soon as the ex parte 
decree was passed by the court, the court 
became functus officio and the suit terminat- 
ed forthe time being. A fresh proceeding 
was instituted by an application under 
O. IX, r. 13, Civil ¥rocedure Code, for the 
selting aside of the dacree. The application, 
of course, related Lo the previous suit but it 
was a miscellaneous application separately. 
numbered which was a proceeding in itself. 
The matter in controversy in this new 
proceeding was nct on the merits of the 
original suit but ths question was whether 
the plaintiffs should be deprived of: the 
rights which had acerued to them by virtue 
of this ex parte decree. If there was no. 
sufficient cause for setting aside the ex 
parte decree, the decree would stand and 
the defendants would be bound by it and 
would not be allowed to re-agitate the 
matter by a separate suit. The rights 
acquired under ar ex -parte decree are 
substantive rights independently of .the 
merits of the original suit. The trial 
Court held that no good cause had been 
shown and that therefore the ex parte decree 
had been validly passed and the plaintiffs 
were entitled to the benefit of that decree. 
On appeal this court came to a contrary 
conclusion. The result is thatthe ex parte 
decree in favour of the plaintiffs has been 
finally set aside and, so faras the proceed- 
ings relating to the setting aside of that 
decree are concerned, they have been finally 
terminated by the order of this High Court 

and now it is the originalsuit which has 
been re-opened and restored to its original 
number. The order of this High Court 
cannot be questioned again in the course 
of the trial of the suitor by way of appeal 
except to their Lordships of the Privy 
Council. 

In the case of Radha Mohan Datt v. Abbas 
Ali Biswas (4), it was held by a Full Bench 
of this Court, of which one of us was a 
member, that the propriety ofan order 
setting aside an ex parte decree under O, IX, 


(4) 133 Ind. Cas. 129; A IR 1931 All. 294; 53 A 612; 
(1931) A L J 377; Ind, Bul, (1931) All, 577 (E B.) 
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1. 13, -Civil Procedure Code, cannot be 
questioned in an appeal from the decree 
ultimately passed in a suit and that the 
proceeding relating to the setting aside of the 
ex parte decree was a separate case which was 
decided by that order. The learned Advocate 
for the respondents further contends that an 
order cannot be a final order unless it ac- 
tually decides therights of the parties, that 
ib to say, the merits of the case itself. He 
argues that in the present case all that has 
happened is that the defendants have been 
allowed-a further opportunity to produce 
fresh evidence which is a matter of pro- 
cedure only. Itseemsto us that the final] 
order within the meaning of s. 109 need not 
. be: final order passed in the suit ilself-but 
may be a final order in any other proceed- 
ing or -case arising. subsequent to the 
suit. If that order finally terminates that 
proceeding and determines the rights of the 
parties so farias the question in controversy 


between the parties in that proceeding arose ` 


it is a final order within the meaning. of 
that section. c. 2 

This view finds full support-from two deci- 
sions which have been cited before us, Megh- 
raj v. Bidyabati (5) and Lachmi Narain v. 
Balmakund (6). In these cases the plaintiff's 
suit had been dismissed for default and the 
remand order by the High Court merely 
re-opened the case. Neverthless both the 
Calcutta and Patna High Courts held that 
it was a final order inasmuch as the con- 
troversy between the parties in the proceed- 
ing was finally determined. We -are not 
aware that any objection was taken: before 
the Privy Council. The language ofs. 109, 
Civil Procedure Code, is wide- enough to 
cover this case, and inthe absence of any 
clear authority to. the contrary we-must hold 
that the order in question is a final-order 
and is therefore appealable. It is not neces- 
sary for us te express any opinion whether 
when ch appeal the High Oourt refuses to 
record a. compromise which has been record- 
ed by the court below an appeal -would lie: 
vide Bhagwati Dayal v. Dhan Kunwar (7). 
We may have to reconsider this point when 
-a question directly arises. We may in 
passing remark that the case cited above 
may. be. distinguished on supposition that 
the alleged compromise was entered into 
in the’course of-the suit- itself and notin 
-any separate proceeding. Nor is- it neces- 


(5) 28 Ind. Cas, £67; 21-0 L J 279, B 

6) 60 -Ind. Cas 479; A I R 1921 Tat. 37; 
aby 2P LT 155. ‘a - a E 
< (1) 92 Ind, Oas, 1027; A I R 1926 AIL £11; 48 A 329; 
ALIH || ARRES 
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sary for us to express any-opinion whe- 
ther when questions of ves judicata or 
limitstion arise end are disposed cf by 
the High Courts as a preliminary point a 
cardinal point has been decided. In our 
opinion the case fulfils the -requirements 
of ss. 1(9 and 110, Civil Procedure Code, 
and ihe applicants are entitled to appeal, 
and we certify accordingly. l 

"NGA, Application allowed. 


` 
ee 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 471 of 1929 
connected with . 
First Civil Appeals Nos. 7 and 93 of 1929: 
May 25, 1932. -> o 
SULAIMAN, ©. J., AND YOUNG, J. - 
SARABDEO BHARTHI—PLAINTIFF — 


APPELLANT - NK 
: versus 
RAM BALI AND ANOTHER — DEFENDANTS — 
RESPONDENTS. : 
Limitation Act (IX of 1908), Sch. I, Art. 144— 


Religious éndowment—Property vesting in idol— 
Transfer by mahant as manager—Adtverse possession, 
when commences. 

Where property does not vest in a mahant ‘but 
vests in theidol, and the mahant purports to transfer 
it in his capacity as the manager of the idol, adverse 
possession against the idol commences from the very 


moment possessionis taken under the sale-decd ; 
it is not postponed till-the death of the mahant. 
Vidya Varutht v. Balusami Ayyar (1), explained, 


[Case law discussed]. 
First Civil Appeal against a decision ‘of 
the Sub-Judge, Gorakhpur, dated the 29th 
August, 1928. : 
Mr. K. Verma, for the Appellant. . l 
Mr. Shiva Prasad Sinha, for the Respond- 
ents. l 


Judgment.—This is a plaintiff's 
appeal arising out of a suit brought by 
the plaintiff alleging himself to be the 
duly installed mahant, for -possession of 
certain properties transferred by the former 
mahant. Inthe connected appeals we have 
held ihat the plaintiff has established his 
claim as the chela of the last mahant, that 
it is proved that that mahant abdicated 
and resigned his mahantship and that he 
could validly do so, and that the present 
plaintiff was duly installed as his successor 
by election. It follows that the plaintiff 
was entitled to maintain the suit for recovery 
of possession of property transferred by 
the last mahant, provided there: was no 
legal necessity for the transfer ‘and provid- 
ed his claim was within time. This-appeal 
relates exclusively to a sale-deed dated 
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18th November, 1912, executed by the 
former mahant, Ram Prasad, for Rs. 
3,499-15-0 in favour of Musnmmat Urehz, 
predecessor of defendants Nos. 3 and 4 in 
respect of village- Batelpur. The court 
below has held that there is no legal 
necessity for this sale-deed also, but has 
dismissed the claim on the ground ^f limita- 
tion, ` 

In appeal it is urged thatthe view taken 
by the court below on the question of 
limitation is wrong. Before 1929 there was 
at one time some authority for the view 
that a suit brought by a succeeding mahant 
.to recover possession of property transferred 
by his predecessor. was governed by Art. 
134, Limitation Act; but in the case of 
Vidya Varuthi v. Balusami Ayyar (1), 
their Lordships of ths Privy. Council dis- 
tinctly laid down that a mahant.cannot be 
treated asa trustee to whom property had 
been conveyed in trusi within the meaning 
of that article, and that, therefore, Art. 134 
would not be applicable. Their Lordships 
applied Art, 144, which is the general 
article for suits for recovery of possession of 
immovable property. 

The learned Advocate for the appellant, 
however, relies on the concluding portion 
of that judgment for the proposition that 
adverse possession can never become adverse 
during the life-time of the trustee who 
made the transfer. That case, however, 
was a special case, in which the plaintiffs 
. were claiming rights as permanent lessees 
and they had been allowed to remain in 
possession: by the succeeding mahant. 
Their Lordship3 came to the conclusion 
that the proper inference to be drawn 
from the circumstances of that case was 
that the new trustee who had power to 
continue the tenancy had continued it, and 
consequently the possession of the lessee 
never became adverse until his death. 
Where a person is claiming as a permanent 
lessee and is allowed to remain in posses- 
sion by a succeeding trustee as lessee, he 
need not necessarily acquire adverse rights 
so as to become a permanent lessee in 
perpetuity. The case of an out and out 
transfer obviously stands on a different foot- 
ing. In sucha case the transferee from the 
very moment of his taking ‘over possession 
asserts adverse title and remains in po3- 
session as an adverse proprietor. 


(1) 65 Ind Cas 16l; A IR 1922 PO 123, 431 A 
302; 44 M 831; (1991) M W N 449: 41M LJ 316; 3U 
PU RPO) 62:15 LW 78:39 M LT68;3 PLT 
oa. O W N 537; 24 Bom. L R629; 20A LJ 497 
( Jo . « n ` 
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Their Lordships of the Privy Council 
in the case of Lal Chand Marwari v. 
Bamrup Gir- (2) do not think that the point 
was clearly coverel by Vidya Varuthis 
case {1). There has been a slight con- 
flict of opinion in this country as a 
result of the last-mentioned pronouncement. 
But a Bench of the Madras High Court in 
the case of Rama Reddy v. Rangadasan 
(3) came ‘to the conclusion that adverse 
possession could only begin to run after 


-the death or retirement of the last trustee 


who had made the transfer. On the other 
hand,-the contrary view has been accepted 
by another Bench of the Madras High 
Court in the case of Vadlamudi Sastrulu 
v.-Venkataseshayya (4), by. the Patna High 
Court in the case of Badri Narain Singh 
v. Kailash Gir (5), and the Lucknow Chief 
Court in the case af Parkas Das, v. Janki 
Ballabh Saran (6), and also by the Calcutta 
High Court in Debendra Nath Sadhu Khan 
v. Nahrmal Jalan (7). 

It seems to us that, when the property 
dces not vest in the mahant, but vests in 
the idol and the mahant purports to transfer 
it in his capacity as the manager of the 
idol, adverse possession against the idol 
commences from the very moment pos- 
session is taken under the sale-deed, and 
it cannot be deemed to have been postponed 
till the mahant died. Sofar as the -vendee 
is ‘concerned, his possession certainly 
becomes adverse from the very moment of 
the sale: We, therefore, think that there 
is no justification for holding that adverse 
possession would not commence to run in 
the case of an. out and out transfer until 
the mahant is dead. : 

This view finds support from the rules 
laid down by their Lordships of the Privy 
Council in the cases of Subbaiya Pandaram 
v. Mustapha Maracayar (8) and Damodar Das 


(2) 93 Ind. Cas. 280; A I R 1926 P O9; 531A 24; 
5 Pat. 312; 24A L J 105; (1926)M W N 203: T 
T 163: 430 LJ 219;5) MLJ 289; 3 OWN 335: 
30 OWN 721; 23 Bom. LR 855; 42 TL R159 


PO, - f 
13) 98 Ind. Oas. 371; AI R1926 Mad. 769;49 M 
5143: 23 L W 657; 50M L J 589. | 

(4) 110 Ind. Oas. 894; AIR 1928 Mad. 614. 

(5) 93 Ind. Cas. 363; A I R1926 Pat,239; 5 Pat. 341; 
(1926) Pat 37; 7 P L T 453. 

(6) 95 Ind. Oas 27; A IR 1923 Oudh 414; 2 Luck, 
239:3 0 W N 1 Sup | 
” (7) 128 Ind. Cas 195; A I R 1930 Oal. 673;510 L 
J 517; 34 0 W N 493. 

(3) 74 Ind Cas. 492; ATR 1923. P O175;50T A 


' 235: 46 M751; 21A L J 730; 45 ML J 533, 25 Bon. 


LR 1275:18 L W903; (I92H MW N65; BROWN 
493: 2 Pat. LIR A401; 33 MLT 235: 40 Ò L J 20 
(P 0). S 


454. 


v. Lakhan Das.(9),in both of which their 
Lordships held that adverse possession 
commenced from the date of the transfer. 
We may also point out that the Legislature 
itself realised the difficulty and hardship 
that might in some cases arise, and has 
accordingly intervened. Act Iof 1929 adds 
Art. 134 (b) in the schedule, under which 
the suit by a new trustee can be brought 
within 12 .years from ihe date of death, 
resignation or retirement of the transferor. 
,We are accordingly of opinion that the 
view taken by ‘the court below on the 
question of limitation was correct. The 
appeal fails, and it is hereby dismissed with 
costs, 3 

4 N.-A. 





E MADRAS HIGH COURT.  - 
Appeal against Appellate Order No. 16 
a ‘of 1980. 
January 17, 1933. 
I ‘WALSH, J. 
~ GOVINDA PADAYACHI—PLAINTIFF 
` — APPELLANT 
- versus 
VELU MURUGAYYA .CHETTIAR AND 
‘  ANOTHER— DEFENDANTS — RESPONDENTS, 
` Civil Procedure Code (Act V of 1908), s. 151— 
Court sale held in. contravention of express direction 
A) CUTE Sa ak powerof court ‘to set asidethe 
gale 
“The court can, where itsorders have not been 
carried ont, and it has been misled, correct itsown 
error «When, therefore, an execution ` sale is held 
contravening the express direction of the court, then 


< 
4 


the court can suo motu eet aside the eale under 
B 15}, ` Civil Procedure Code Mul Raj v. 
Bura Mal (8), ‘applied, Satia Nand vy. Jhangi 


Ram (7), distinguished, Raghavachariar v. Afurugesa 
Mudah (9), relied on. 


Appeal against an order of the District 
Court, East Tanjore at Negapatam, dated 
the 5th March 1930 and made'in Appeal 
Suit No. 146 of 1928, preferred against the 
order of. the Court of the District Munsif of 
Shiyali,. dated the 14th February 1928 and 
made in E. P: No. 188 of 1926 in O. S. No. 
334 of 1923.. 

T C. A. Seshagiri Sastri, for the Appel- 
ant. - 
. Mr. S5. Rajaraman, ‘for the Respondents. 

Judgiment.—In this case the auction- 
purchaser is the appellant. He got a de- 
cree which on ths date of sale amounted to 
Rs. 2,127 odd. The judgment-debtor was 
an undivided member of a joint Hindu fami- 
ly entitled to an undivided one-fifth share in 
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the family property. At the request of 
the appellant the property which was the 
total property of the family was divided 
into two lots for sale. 

The court had given standing instruc- 
tions that in court sales no bid was to 
be finally accepted before the court has 
sanctioned it. The District Munsif had 
also informed the Deputy Nazir, who con- 
ducted the sale that in this sale he should 
not sell more than would realize the 
decree amoun!. The first lot was valued . 
at about Rs. 910. It had a usufructuary 
mortgage on it for .Rs. 400. 

It was put up for sale first and the ‘de- 
cree-holder purchased it for Rs. 950. Then 
the second lot was put up and he pur- 
chased this for Rs. 2,275 When the Deputy 
Nazir brought the papers tothe court in 
the evening for confirmation he told the 
District Munsif thet the bids -had fetched 
more than ihs Commissioner's valuation; 
but he did not inform him that the bid 
for the second property was enough to 
cover the decree amount.. The District 
Munsif not realising this confirmed both 
bids. The decree-holder paid the balance 
of about Rs. 1,000 due into court on the 
same day and on the next day the District 
Munsif discovered his error. The judg- 
meni-debtor Ramasami -Chetti had died by 
the time of the sale and his legal re- 
presentatives were his two sons, of whom 
one was said not to be in British India, 

On a notice by court the other:son ep- 
peared and said he was willing that the 
sales of both the lots should be. set aside 
and at least that that oflot No.1 should 
be set aside. The District Munsif asked 
the appellant to put in a counter petition 
which, he did stating that the sale of both 
lots should be confirmed. The District 
Munsif unders.151 set aside the sale of 
lot No.. 1 and confirmed that of lot No. 2. 
Appellant filed an appeal to the District 
Judge who confirmed the order. 

Against this he has put cu 
and a Civil Revision Petition 
court. Asthere isa Civil Revision Petition 
it is immaterial whether an appeal 
lies but Jackson, J., held in’ Akshia Pillai 
v. Govindarajulu Chetti (1) that if a court is 
approached in execution under s. 151 and 
pesses an order of this kind there is an 
appeal and a second appeal, and in this 
very case he directed . the Civil Revision 
Petition to be put up with the appeal. ; 

The sole ground taken by the appellant 


(:) 84 Ind. Cas. 975;47 M L J 549;- A I R 1924 
Mad, 778; (1924) M W N 842, a 


appeal 
io this 


1933 


is that as there was no application by 
the judgment-debtor under O. XXI, r. 99, 
Civil Procedure Code, to set aside the sale 
for the irregularity, the court had no 
power to do sounder s. 151. He relies on 
the general principles stated in Panchanim 
Singha Roy v. Dwarka Nath Roy (2), Gopala 


Chandra Mukerji v. Notobarkundu 
l5 ., Ind. Cas. 53 (8) Ghuznavt 
v. The Allahabad Bank Ltd., (4) and 


Joshi Shib Prakash v. Jinghurai (5), that 
s 15lis only applicable where there is no 
remedy prescribed by the Code. Pancha- 
nim Singha Roy. v. Dwarka Nath Roy (2) 
does not help appellant at all. In Gopala 
Chandra Mukerji v. No'obarkundu (3), the 
order under s. 151 was upheld; in Joshi 
Shib Prakash v. J inghuria (5), the party 
wilfully ‘neglected to avail himself of the 
remedy open 1 under the Code. 

I think ths authorities are clear that the 
courtcan, where its orders have not been 
carried out, and it has. been misled, cor- 
rect its own error. 

The only cases quoted forthe appellant 
which seem to me to hear atall on this 
matter are Abdul Hye v. Macrae (6), and 
that case ssems to be really -ageinst him. 
There a Subordinate Judge hadj jn execu- 
tion ordered the sale of “several factories 
in different lots, The District Judge then 
removed the execution proceedings “to his 
own court and ordered that the factories 
should all be sold as one lot, It was held 
that the District Judge had no power to 
call up.the execution proceedings to his 
own court or to pass the order he did, that 
the judgment-debtor had suffered material 
injury in consequence, and the learned 
Judges set aside the sale under s. 256 
which corresponded to O. XXI, r. 90. The 
decision was in 1875 long before s. 151 had 


been introduced in the Code of 1908, 
though the existence of such a power 
in the court had been recognized. 

The other case, Satia Nand v. J 'hangi 
Ram (7) quoted for the appellant is not 


parallel. In that case a judgment-debtor 

who made an application under O. XXI, r. 

89, to set aside a sale did not deposit the 

5 per cent. required, and the court under s. 

151 made an order setting aside the sale. It 
(2)3 O LJ 29at p. 31. 


(3) 15 Ind. Cas. 53. 
(4) 41 Tad ae 593; £t O 929at ip. 936; 210 WN 


877; 26 CLJ 

a 78 Ind, Cas. 416; 43 A 141; A IR 1924 All. 
(6)24 WR I. ai 
(7) 136 Inl Cas. 735; A IR 1932 Lah. 233;733 P L 

R te, Ind, Rul. (1932) Lah, 271. 
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was held that it hadnot no poəwer 
to doso. There was no question there of 
the power of the court to rectify its own 
mistake. 

On the other hand there are several cases 
which are clearly in respondents’ favour. 
= Mul Raj v. Bura Mal (8), it was held 
that 

“when the court is empowered to make an order 
it has inherent jurisdiction to see that the order 
is carried into effect. When therefore an execution 
sale admittedly contravened the express direction 
of the court then the court can suo motu set aside 
the sale under s. 151.” 

That case exactly applies here. 

Then there is Raghavachariar v. Muru- 
gesa Mudali (9) quoted by both the courts be- 
low. It wassought to distinguish this case by 
sayıng that there the concealment was a 
fraudulent one by the purchaser; but I 
do not think that this is sufficient to make 
inapplicable the principle laid down by 
Chief Justice Schwabe there about “non- 
disclosure to court of relevant facts un- 
known to the court which it was a duty 
to bring before the court” justifying an 
order by court under s. 151. 

‘While it is not suggested that there was 
anything intentionalin the action of the 


- Deputy Nazir in failing to appraise the court 


that thebid for lot No. 2was sufficient to 
cover the decree amount, it was clearly 
his duty to have done so in the ` face of 
the express instructions issued, and the 
court was misled by his failure to. do so. 

- With regard tothe argument of ` hard- 
ship raised that ıf lot No. 1 does not 
fall to the share of the deceased judgment- 
debtor at afamily division the appellant 
will be at a disadvantage, it was ‘pointed 
out by the lower Appellate Court that the 
separation of the property into two lots 
was at appellant’s own request and so he 
cannot complainof any results which may 
follow from it. 

In my opinion the order of the court be- 
low was correct, The Second Appeal fails 
and is dismissed with costs (one set.). 

N. K.-A. Appeal dismissed. 

(8) 131 Ind. Cas. 232; 12 Lak. €02; AIR 1931 
Sp Lt aan Ral. (1931) Lah 916; 32- PL R 833; 33 

(9) 72 Ind. Cas 515; 43 M 583; (1923) MW N 323; 
32 M LT 235; 44 ML J 680; 17 LW 750; A I R. 
1923 Mad. 635, 
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-7 ALLAHABAD HIGH COURT. 

- Second Civil Appeal No. 1707 of 1930. 
iki: _ Júnel6, 1932. 
; Kine AND Tuo, JJ... 
 PIYARE LAL— PLAINTIFF - APPELLANT 
_ Versus 
CHUNNILAL AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Partition—Separation of one member 
—Presumption of joininess or separation of other 
members, if arises. as a 
' Under Hindu Law, when one co-parcener separates, 
then there is no presumption that the remaining 
Go-parceners remain joint and there is no presump- 
tion thatthe remaining’co-parcenérs have separated. 
The question :-whether the remaining co-parceners 
remained joint or whetberthey separated hasto be 
proved as a question of fact ineach case. Balabux 
v Rukhma Bai (1), Bal Krishna v. Ram Krishna 
(2), Palani Ammal v. Muthu Venkatachala (3) and 
Jatti v. Banwari-Lal (4), referred to 


Second Civil Appeal against the decree of | 


the.. -Second . Additional District Judge, 
Gorakhpur, dated the 11th June 1930. 


> Messrs. K.N. Katju and Banke Behari, for 
the Appellant. se ' ; 
Dr. M. Waliullah and Mr."Shankar Saran, 
for the Respondents.:. ` Lu; 
“Judgment. — This is 2 plaintiff's appeal 
arising out ofa suit fora declaration that 
fhe plaintiffis'in posSession of a one: anna 
four pies share in a certain village as pro- 
přietor, and that defendant No. 1, Ghurai 
Ram has no concern with that share. Itis 
unnecéssary to ‘recite the history of the 
property which has been fully set forth in 
the judgments of the courts þelow. The 
Whole ‘decision’ turned upon the question 
whether-Jamna Prasad remained joint with 
his father Suraj Nath and his brother Suraj 
Prasad in‘the year 1908. -Suraj Nath‘is the 


father “of the plaintiff Piyare Lal and of 


Suraj Prasad and Jamna Prasad. The 
- family remained joint until 1907 in which 

year ‘the plaintiff sued his’ father and 
_ brothers for partition of his share. Jamna 
Prasad was absent and exempted ‘from. the 
suit and in 1909 the partition was decreed-on 
acompromise providing that the family 
property would remain in the possession of 
Suraj Nath as beforeand that on his death 
andon the, death of his wife the plaintiff 
would be entitled toa certain share in the 


prceperty. In 1908 Suraj Nath and one of his. 


sons, Suraj Prasad, borrowed money ona 
promissory note fromthe Kayastha Bank of 
Gorakhpur and renewed the promissiory note 
| in 1941. 
“on the basis of the promissory note and ob- 
tained a decree. Before the decree could 
be executed Jamna Prasad brought a suit for 


PIYARE LALU; CHUNNI LAL, 


In 1914 the Bank instituted a suit’ 
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partition on 19th August 1915. This -suit 
was decreed upon a compromise. In 1918 
the whole of the family property consisting 
of five annas four pies was sold in execution 
of the Bank’s decree, to Ghurai Ram, defend- 
ant No. J. -The plaintiff succeeded in 
establishing by a suit that his separate share 
wae not affected by. the sale. Jamna Prasad 
executed a deed of gift ofa one-anna four 
pies share on 23rd February 1923 in favour 
of the plaintiff end itis this share which isin 
dispute in the present suit. The plaintiff's 
case is that this share was not affected by the 
auction sale in favour of Ghurai Ram. The 
whole question is whether Jamna Prasad 
was Joint with or separate from his father at 
ice when “the debt was incurred in 

It has been argued before us on : behalf of 
the appellant that when Piyare Lal, the 
plaintiff, instituted his-suit for partition in 
1907, this had the effect of a disruption of the 
joint family sothat éach member ofthe 
family became separate. His contention is 
that the separation of one member of a joint 
family necessarily means the separation of 
every member ofthat family.” In support of 
his contention he has relied upon the decision 
of their Lordships of the Privy Council in 
Balabux v. Rukhma Bai (1). Inthat ‘case it 
was laid down that there is no presumption. 
when one co-parcener separates from the 
others that the latterremain united. On the 
other hand, it is not laid down in this ruling 
that there isa presumption when one co- 
parcener separates from the others that thé 
latter become: separate. This ruling does 
not gothe whole length of supporting the 
appellant's contention. Thereis no doubt 
one passage which might be interpreted as 
partially supporting him but the language is 
very guarded: l 

“In many cases if may be necessary, in order to 
ascertain the share of the cutgoing member to, fix the 
shares which the other co-parceners are or would be 
entitled to and in tbis sense the reparation of oneig 
gaid to be a virtual separation ofall. And their Lord- . 
ships think that an agreement amongst th. remaining 


members of a joint family to remain united or to re- 
unite must be proved like any o:herfact.” 4 


These words might be taken to mean ihat 
unless an agreement amongst the remain- 


| ing members of. the family to remain joint 


is proved then it should be held. that there 
has been a separation between them. The 
next case cited is Bal Krishna v. Ram 
Krishna (2). Thisisalso a decision of their 

(1) 30 O 725; 30 I A 130; 8 Sar. 470; 5 Bom, la R 
46°;7OWN 642 (P 0). i 

(2, 13? Ind. Cas. 733; A IR 1931 P O15$:581. A` 
220:,53 A 300; (1931) A L J 499; 35 OW NRIS: 34 
L W 13; Ind. Rul. (1931) P O 231; (1939) 2MWN 
7193-54 C L J 131; 33 Bom. L R 1280;51 M L J 362 (P Ò). 
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Lordships of the Privy Council. In this case 


they cite with approval a judgment of the. 


Board delivered by Sir John Edge in Palani 
Ammal v. Muthu Venka'achala (3). In that 
judgment it was stated: 

“It is also now beyond doubt that a member of such 
a joint family can separate himself from the other 
members of. the joint family and is on separation 
entitled to have his share in the property of the joint 
family ascertained and partitioned off for him, and 
that the remaining co-parceners without any special 
agreement amongst themselves may continue to be co- 
parcenersand to enjoy as members of a joint family 
what remained after such a partition of the family 


property.” 

From this itis clear not only that the 
remaining co-parceners can remain -joint 
amongst themselves but that they may do so 
“without any special agreement amongst 
themselves. The question whether the 
remaining co-parceners do or do not continue 
to be co-parceners amongst themselves is a 
question of fact. The case of Jatti v. 
Banwari Lal (4) has also been cited but this 
dces not help the appellant any further. 
The position disclosed by these rulings seems 
tobe that when: one co-parcener separates 
then there is no presumption that the remain- 
ing co-parceners remain joint and thereis 
‘also no presumption that the remaining co- 
parceners have separated. The question 
whether the remaining co-parceners re- 
‘mained joint or whether they separated has 


to be proved-asa question of fact in each. 


case. Inthe present case the courts below 
have concurrently held that after the plaintiff 
separated. in 1907 the remaining co-parceners 
remained as members of a joint family 


amongst themselves up till 1915 when- 


Jamna Prasad instituted his suit for parti- 
tion. The finding is a finding of fact andis 
supported by admissible evidence. In our 
opinion the finding is binding upon us in 
second appeal. On the finding that Jamna 
Prasad was a co-parcener with his father in 
1908 when the debt was incurred and in 1911 
when the promissory note was renewed, and 
evenup to the time when the decree was 
obtained by the Bank in-1914, we think it is 
clearthat the Bank as judgment-creditor 
had a right to proceed against 
property that was the joint family property 


at the time when the debt was incurred. - 
The fact that Jamna Prasad separated in’ 


(3) 87 Ind. Cas. 333; AI R 1925 P 049; 521 A 83; 
48 M 254; 48M L J 83,6 P LT 135; 21 L W 439; 
(1925) MW N 330; 3 Pat LR 
735; 290 W N o49; 23 A LJ.746; LR 6 A (PC) 148 
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126; 27 Bom. LR, 
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1915 is immaterial. His share canno 
escape liability for the debt on the ground 
of the subsequent separation. In our 
opinion the court below has decided the case 
perfectly correctly and we dismiss the appeal 
with costs, 7 


NA. Appeal dismissed. — 


— ee 


CALCUTTA HIGH COURT. 
. Appeal from Original:Order No. 211 
of 1932, 
January 25,1933. 
Mirrer AND GHOSE, JJ. | 
-‘TARAPRASANNA GANGULY | 
AND OTHERS—DECREE-HOLDERS—APPELLANTS 


< VETSUS p 
NARESH CHANDRA CHAKRABARTY 
AND OTHERS ~J UDGMENT-DEBTORS— 


RESPONDENTS. 

Unincorporated association—Aanaging Committee 
of School, legal position of—Suit against Committee— 
Execution of decree—Change of “personnel, effect of— 
Impleading of new member after ‘limitation, effect- of 
—Decree—Construction— Civil Procedure Code-(Act V 
of 1908), 0. 1,7. 8,0. XXII,r 10 5 

A decree against the Managing Committee of an 
unincorporated association like a School 
with a direction that the Managing Committee 
are not personally liable must be reasonably con- 
strued tomeana decree against them in their repre- 
sentative capacity and binds the school and even if 
the membe's of the Managing Committee change after 
the decree, such a decree can be ‘executed against the 
assets of the schoolat the time of execution; it is 
enough if all the members of the Managing Com- 
mittee for the time b2ing are on the record before 
execution is proceeded witb., [|p 454, col. 2 ] 

Order 1, rt, Civil Procedure Oode, has no applica- 
tiomto such a caselwhere all the members oftle Manag- 
ing Committee for the time being are sued. The 
Committee stands for the school in law and the decree 
against them binds the school, The analogy of a 
club does not apply to such a case [p. 460,col 1] ` 

In a suit againstthe Managing Committee of the 
schoolin their representative capacity if there is a 
change in the members of the representatite body 
there is really a devolution of interest within the 
meaning of O. XXII, r. 10 of the Civil Procedure - 
Code. [tbid.] 

Where several persons were sued in a repre- 
sentative capacity the addition of, one of such repre- 
sentatives on the record of the appeal after time 
does not really make the representation any the-less 
effective [p. 459, col. 2.] 

The court should always Jean against a construction 
which would render a decree inexecutable. [ibid | 

Appeal agains: the order of the Sub- 
ordinate Judge, Second Court, Fatidpur, 
dated the 10th February, 1932. i 


Messrs. Atul Chandra Gupta and Ama- 
rendra Mohan Mittra, for the Appellants. 


Dr. S. C. Basak, Messrs. Jitendra K. Sen 
Gupta and Satindra N. Roy Chowdhury, - 
for the Respondents. : l 


Mitter, J. - This isan appeal on behalf 


(P 0). ; 
(4, T4 Ind Cas. 462; A IR 1923 P O 136:50 I A 
192; 4 L350; 2LAL J582; 18 L W273. 45 ML J` 
355: (1923) M W N 637; 25 Bom. L R 1256; 28 0 W 

N 785; 33 MIT 283. - . 
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of the decree-holdera and. is directed against 
an order dismissing their application for 
execution of a money decree obtained in 
‘their favour. 

“< The circumstances which have led to the 
order appealed against may be briefly 
siated thus : -The appellants instituted a 
suit against the Secretary, Ex-Officio 
President and the -then Members of the 

{adaripur Donovan Girls’ School Commit- 
tee (who were all namied in the plaint) for 
recovery of Rs. 5,728 due on bills on account 
ofa contract entered into on the 7th of 
March, 1925, between the appellants and the 
then School. Committee. for the cons:ruction 
of the School Premises. Various defences 
were.taken in the -suit amongst which it is 
nécessary to notice only one, namely, that 
the suit was not maintaiuable as the per- 
sonnel of the Managing Committee had 
changed since the: date of the agreement. 
On the 9th of February 1931,.the appellants’ 
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- iffs prayed that if necessary thè attachment. 
andthe sale of the immovable properties. 
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of the judgment-debtor might also be 
effected. Various objections were raised in 
three pelitions of objections (1) by. 8mem- 
bers of the old school committee, (2) by the 
three new members, (3) by another new 
member in three miscellaneous cases. 


They are (a) that the decree cannot be exe- 


cuted againstthe assets of the School (b) : 


. 
= 


The ` 
principal objections need only be noticed. , 


e 


that ihe decree was not against the Com-- 
mittee or at all events not egainst the pre- 


sent Commitiee as the personnel. of the com- 
mittee has since changed. These objections 


have prevailed with the Subordinate Judge | 


below. Hence the present appeal by the 
plaintiffs decree-holders. 


The Subordinate Judge is of opinion that 


as there is no decree against some of the. 


present members of the School Committee 


~ 


the petition for execntion .can only.be exe-.. 


cuted against what the present members and : 
the outgoing members held or owned as 
the Managing Committee of the School and. 
“asthe petition for execution was not on. 
that footing as the former body was not on. 


suit was:decreed in part for Rs. 1961-12-07 
with interest Rs. 699-8-0. ad~ costs and it 
was directed that the decree shall not be 
executed personally against the defendants. | 
Against this decree the plaintifis-appeHants 


preferred an appeal tothe High Court (FA. 
No: 148 of 1931) in- which the defendants to 
the -suit preferred cross-objections. Both 
the: appeal and the cross-objections are 
pending determination in. this court. It 


maybe mentioned here that on the issue as. 


to the maintainability of the suit in the 


the petition,” the petition must be dismissed. - 
The lower Court recognises that. this posi- - 


tion sounds startling end absurd. but 
nevertheless gives effect to the objection 
as he considers that his duty is toconstrue 
the decree as he finds it. 


His . reasoning is- 
that the School Commitiee 1s not a corpora-.- 


tlon which remains constant though its mem- - 
bers change, that itisnos a firm that if was. 
not sued asa fluctuating class by a repre: 


form-in which it was laid was decided ın; 
favour ofthe plaintif and the Subordinate” 
Judge was of opiniontthat “there is no rea-. 


$on. why-the:suit could not belegally insti-- 


tuted against the- Institution although its 
members were’ changed.” 
applied for the execution of the decree in 
Execution Case No: 59 of 1931 and: as after 
the decree imthe suit three membersof the 


Managing Committee went out of office and | 


three new’ members were substituted in 
their places the appellants brought the new 
members on the record and subsequently 
another ‘meriber Miss Kiranbala De was 
added as a party to-the execution proceed- 
ings asanother new member of the School 
Committee. The plaintifis-appellants pray- 
ed- for, attachment and sale ofthe movables 
of the judgment-debtor which were lying in 
the Donovan Girls: School and Boarding 
premises and of the money lying in certain 
Madaripur Banks in the name ofthe Secre- 
tary and Joint Secretary as also of other 


monies held bythe Secretary on behalfof - 


the School Committee either with himself or 
inthe Madaripur Post. Office. The plaint-. 


The appellants 


sentation under O. I, r.8of the Civil Proce- , 


dure Code and that on no -conceivable 


theory he could call the new members. 


judgment-debtors. . = 


Mr. Atul Chandra Gupta who appears for 
theappellants has attacked this reasoning 
of the Subordinate Judge with great. force. 


He contends that beyond a Corporation and . 


afirm there are certain things as holders .of 
office and that the members of the School 


Committee really formed a body of trustees . 


which doesnot change with the change of 


its personnel ant refers to. a passage im 


Lewin on Trusts (13th Edition at page 235, 
and to the provisions of the Indian Trusts 
Act (Act II of 1882) ss. 75 and 76 as embody- 
ing the rules of equity, justice and good 
conscience in support of his contention. The 
Trusts Act; ıt may be mentioned, does not 
apply to Bengal. 
Managing Committee hold the property or 
the assets of the Institution and that the 


present execution can be levied against the -- 


He contends that- the : 
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assets of the institution in the hands of the 


Managing Committee for the time being. - 


He argues that if the view taken by the 
Subordinate Judge is upheld, no School 
Committee in this province can getanything 
done except on the cashsystem. 
“In reply for the respondent Dr. Basak 
argues that the decree 1s really a decree 
against certain members of the Committee 
and points out that there is no trust deed in 
this case and in the absence of such a deed 
th; property of the institution cannot be 
regarded as having vested in the members 
of the Committee on behalf of the school. 
Tt is also said for the respondent that the 
Committee is not a legal entity and its legal 
position is that itis not a person at all. . It 
is argued thatthe court never intended to 
pass a decree against the Committee much 
less against the school properties and refers 
to the circumstance that the prayer ‘kha’ of 
the plaint was struck off by an order dated 
the 19th of January 1931. The prayer ‘kha’ 
was to the efféct that a decree should be 
given for realisation of the decretal amount 
from the School fund of the Madaripur 
Donovan Girls’‘School end if the decretal 
amount be not realised from the said fund 
_thena dec:ee should be passed for. realisa- 
tion of the decretal amount by the sale of 
the movab'e and immovable properties of 
the Donovan Girls’ School. Insupport of the 
contention that an unincorporated institution 


is not an association which is legally recog-. 


nised reference has been made to Halsbury's 


Laws of England, Vol. IV,page 420 para. 903. . 


Itis true that an unincorporated members’ 
clubis nota partnership and questions fre- 
quently arise as to who are the persons 
liable for goods supplied to such a Club or on 
contracts professedly made on its behalf, it 
has been held that trustees of Committee of 
Managementof such clubs have only such 
authority to contracton behalf of the mem- 


bers generally. as may be given to them. 


expressly or by necessary implication - by 
the rules. An ordinary club is formed 
upon the tacit understanding, judicially 
recognised, that no member as such becomes 
hable to pay toits fundsor otherwise any 
money beyond the subscriptions required by 
itsrules. See Wise v. Perpetual Trustee 
Co. Lid. (1). In thesame case their Lord- 
ships of the Judicial -Committee laid down 
that the trustees of a club who have incurred 
hability under onerous-:covenants contained 
in a lease accepted by them on its behalf 
aie entitled to indemnity out of any pro- 


(1) (1903) A. O. 139; 72 L. J. P. O. 31; 87 L. J. 568; 
1 4 s R. 241, z - a ae 
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perty of the club to which their lien as 
trustees extends. The analogy of clubs does 
not really apply to the present case. The 
oniy decree that could be passed in the prê- 
sent case is a decree against those who 
represent the public in their affairs .of the. 
School and: all such members for the time 
being were made parties to the suit and in 
passing the decree the court was careful 
enough to state that the members of the 
Managing Committee were not to be per- 
sonally liable. The intention of the court 
wes that they are to be liable in a repre- 
sentative capacity. The decree’ might have 
been more explicit but a reasonabie con- 
struction must always’ be put on a decree and 


- the court should always lean against. a 


construction which would render a decree in 
executable. The only reasonabie: construc- 
tion’ seemis to be that the decree was passed 
against persons representing. the ins.itution 
and must bind the institution even ifat the 
time of execution of the decree there has 
been some changein the personnel of the 
representatives. In this view ‘it is not 
necessary to consider the preliminary objec- 
tiontaken that Dhirendra Nath Das, one 
of the present members of the Committee 
wasadded as a party’ long: after time in 
this appeal for where several persons were 
sued in a representative capacity the ‘addi- 
tion of one of such representatives on the 
record of the appeal afler time does not 
really makethe representation any theless 
effective. Iam therefore of opinion that 
this appeal should be allowed. The order of 
the Subordinate Judge must be set’ asidè- 
and heis directed to proceed with the eses, 
cution of the decree in the mannérs asked: 
for by the decree-holders appellants, «In all. 


the circumstances there wil) be no order ag. 
‘to the costs. l 


- My conclusions may be summarised as 
follows :— T 

The decree against the Managing Ccm= 
mittee of an unincorporated association like” 
the-Donovan Gitls’ School with a direction 
that the Managing’ Committee are not 
personally liebie must ‘be reasonably eon- 
strued to mean a decree against them in 
iheir representative capacity and binds.the: 
school evenif the Members of the -Manag- 
ing Committee change after the decree; 
such a decree can be executed against the 
assets of the school at thetime of execution; 
it is enough if all the members of the: pre- 
sent Managing Committee are on the record 
before execution is proceeded with; the 
Members of the’ Managing Committee if. 
they pay the debt due by™the’ school are. 
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liable.to be indemnified. out. of the assets of 
the institution that O. I, r. 8 of the civil 
Procedure Code has no apptication to the 
present. case as allthe members of. Manag- 
ing Committee at the date of the suit were 
sued, that the Managing Committee stood 
in law. for the school .and therefore the 
decree against. them .binds the school. In 
the present sult which is against the 
Managing Committee of the School in their 
representative capacity if there is a change 
inthe members of the representative body 
there is really.a devolution of interest within 
the meaning of O. XXII, xr. 10 of the Cıvıl 
Procedure Code and the preliminary objec- 
tion raised by one of the respondents must 
fail although properly speaking the new 
member ought to. have been added as a 
pafty.on notice. We have, however, heard 
his learned Advocate and. the objection by 
him is not of substance. 
M.C. Ghose, J.—I agree. 
A., < Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 72 of 1932, 
. October 13, 1932. 
‘SULAIMAN,-O, J., AND KISOH, J. 
Syed RAZA -HUSAIN—DEFENDANT 
te - -~APPELLANT _ 
f : VETSUS ' 
.DISTRICT BOARD, BANDA—PLAINTIFF. 
. —-RESPONDENT, ` 
"U. P. District Boards Act (X of 1922), s8 34, 192, 
&gəpe of—Status of plaintiff, if material—Advance 
to member of Board to supply lime—Failure to supply 
full quantity andto render accounts—Suit for re- 
covery of balance—Limitation—Contract by Board to 
member of Board —Objectionable nature of. ` 
Section 192, U.P. District Boards Act, is intended 
for the protection not only of the 
officers and servants, but also of the membersof the 
Board.’ So long as the defendant was a member of 
the Board and the suit is instituted in respect of an 
act done drpurporting to have been done by him in 
his official capacity, the section would be applicable, 
no matter whether the plaintiff is a stranger or the 
Board or-any other officer or servant. The protection 
is for a defendant and does not take into account the 
status of the plaintiff in the suit. 


-A District Board gave advance money toa person, 
for supply of lime, in: his capacity 


tity of lime and on his submission of incorrect 
accounts, the Board filed a suit against him after 
obtaining sanction, but more than six months after 
accrual of.cause of action : 


Held,. (4) that a. 192 (3), U. P. District Boards. 


Act, applies and the suit was barred by time; 

(ti) thatieven if s. 192: (3) did not applyit would 
not: be ‘oper to the court to accept the finding of the 
lower Appéllate Oourt that the suit was-not barred- by 
the three years’ rule without a clear finding as to the, 
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Board and its. 


as member of- 
the Board. On his failure tosupply the full quan-' 


143 10 


date on which the accounts stated in writing signed. 
by the defendant were submitted: 
`(iii thatthe action of the Board in giving such a 
Contract tothe defendant, while he was a member 
of the Board was highly objectionable, as it was 
contrary to the express provisions of s. 34 of the 
District Boards Act, and was also contrary to the 
principle now embodied ins 31 (e) of the rules cop- 
tained in the District Board Manual. 


First Civil Appeal against an order of the 
Additional Sub-Judge, Banda, : 

Mr, Mushtaq Ahmad, for the Appellant. 
-M, U. S. Bajpai, for the-Respondent, 

Judgment -This is a defendant's 
appeal arising out of a suit brought by 
the District Board of Banda against the 
defendant who was atone time a member 
of the Board. In the plaint it was alleged 
that the defendant was a member of the 
Board from 1923 to 1925, and lime was 
required for use by the Board: — 

“Consequently an advance of Rs. 6,750 was given 
to thedefendant for preparation of lime under the 
control and supervision of the defendant. The 


defendant was to supply the lime so prepared and 
render an account of the advance.” 


. The Board went on to allege that he 
did not supply thefull quantity of lime, 
andthat he submitted an account which 
was wrong. It accordingly claimed the 
balance. 16 alleged that the cause of 
action accrued on or about the end of 
October, 1925, when the. defendant stopped 
supplying lime and also on subsequent 
dates when he refused to render eccounts. 
The suit was filed on 26th October, 1928. 
The defendant in his written statement 
pleaded that thesuit was bad because no 
previous sanction of the Commissioner had 
been obtained and also pleaded that the 
claim was barred by time. There were 
other pleas also with which we are not con- 
cerned. Interrogatories were served by. 
the defendant on the Chairman of the 
District Board andthe very first question 
asked was whether the amount had been 
advanced -to the defendant in his capacity 
as a member of the Board or as an outsider. 
The answer given was that the amount: 
was given to him for preparation of ‘lime 
as an advance in hiscapacity asa member 
of-the District Board. Thelearned Munsif 
beganhis finding by stating that it is 
admitted by the plaintiff that the defendant 
was given the advance in his capacity.as 
a member of the Board. He again. referred 
to thisin his finding on the next issue: 
and remarked that the defendant was. 
given the advance toget prepared lime 
and supply it in his official capacity as 
a member ofthe Board. He held that the 
sanction ofthe Commissioner was necessary 


under s. 33 of the Act, and in the absence 
ofsuch sanction the suit must fail. He 
further held that the claim was barred 
by the rules of limitation laid down in 
s. 192, sub-s.3, District Boards Act. 

In the grounds of appeal before the lower 
Appellate Covit the plaintiff did not challen- 
ge the remark that it had been admitted by 
the plaintiff that the advance had been 
given to the defendant in his official capacity 
asa member of the Board. The lower Ap- 
pellate Court also does not in its judg- 
ment say that the advance given: to the 
defendant had not been given to him in 
his official capacity as amember of the 
Board. Itseems to have been conceded 
that the money had been given to him in 
that capacity. The Board filed an applica- 
tion before the lower Appellate Court 
supported by an affidavit stating that, asa 
matter of fact, the sanction of the Ccm- 
missioner had been previously obtained, 
but it had been -accidentally puton a 
wrong file, and could not be found at the 
time. It explained that both the present 
Chairman and the Secretary were not hold- 
ing the offices at the time when the sanc- 
tion wasobtained. The lower Appellate 
Court accepted this explanation and con- 
sidered thatthere was sufficient ground 
for admitting fresh evidence and also 
held that the papers filed by the Board 
showed that previous sanction had been 
obtained. The learned Judge cameto the 
conclusion that there was no defect. He 
further held thats. 192, -sub-s. 3, did not 
apply to the case, because the plaintiff 
was the District Board itself and not a 
stranger. He overruled the finding of 
the first court and remanded the case for 
disposal of the remaining issues. 

In appeal it is first contended that the 
lower Appellate Court should not have 
admitted fresh evidence. We think that 
when the learned Judge accepted the allega- 
tions contained in‘ the affidavit and was 
satisfied that there was’ good cause for not 
discovering these papers at an earlier stage 
he was perfectly justified in admitting 
them as fresh evidence. There is no 
doubt that these papers conclusively show 
that the sanction had been obtained. We 
‘however, think that the learned Judge has 
gone utterly wrong in his interpretation 
of s. 192. He seems to be under the 1m- 
pression that that ‘sectlon would not apply 
if the District Board itself is a plaintiff. 
He thinks thatthe section is intended to 
be applicable where any one other than 
the Board is aplaintiff. There seems to- be 
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no justification whatsoever,- for such a, 


construction. The opening portion of the 
section runs as follows: ee OO 

“No suit shall “be instituted ageinst a......... 
member of a Board in respect of anact done or 


purporting to have been done in .-his official capacity 
until the expiration of thetwo months next after ` 
notice etc.” i 


The section is obviously intended fórthe 
protection mnotonly of the Board and its 
officers and servants but alsoofthe-mem- 
bers- of the Board, so long as the defendant 
was a member of the Board and the suit 
is instituted in respect of an act done 
or purporting tohave been done by- him 
inhis official capacity, the section ` would 
be applicable no matter whether the plaint- 
iff is a stranger or the Board or any other 
officer or servant. The protection is for 
a defendant and does not take into account 
the status of the plaintiff in suit. We are, 
therefore, clearly of opinion that the view 
taken by the lower Appellate ‘Court is wrong 
and cannot be supported. The learned 
Advocate for the Board felt compelled to 
fall back upon the contention that the act 
in question was not one done in his 
official capacity.- If this question were open 
to the Board to be'raised ina third: Court 
we would have been-inclined to ask for a. 
finding on this point. But as remarked 
above, the position taken up by the plaintiff 
Board was that the advance had been given 
to the defendant in his official capacity as 
a member. of the Board. The point -was . 
conceded in the answer to the Interrogato-' 
ries by the Chairman, was admitted before 
the trial Court and the admission was not. 
withdrawn beforethe lower Appellate Court. 
In these circumstances, we do not think 
that we should allow the Board to’ raise 
lhis point at this last stage, because. it; 1s, 
at the least a mixed question of-law and 
fact. We must, therefore, assume that the’ 
act complained of was done by the defen- 
dant in hisofficial capacity. This being 
the case, s. 192, sub-s. 3, applies and the 
suit: having been. instituted- more ‘than 
six months afterthe accrual -ofthe cause 
of action, is barred by time. a 

We may add thatevenif-s. 192 did not 
apply, we would not have been able to accept 
the finding ofthe lower Appellate Court 
that the suit is not barred by thé three 
years rule without a clear finding ds to 
the date on which the accounts - stated in 
writing signed by the defendant were sub- 
mitted. (Art. 64, Limitatién Act.) “We 
should also like to -point out -that -the 
action of the-Board in giving: such. a con= 
tract’ to thé defendant whilehe was a mém~ 
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ber of the Board, appears to heve been 
highly objectionable, was contrary to the 
express provisions of s. 34, District Boards 
Act, and was also contrary to the principle 


now ‘embodied ins. 31 (e) of the rules con-. 


tained in’the District Board Manual. We 
accordingly allow this appeal, set aside the 
order of the lower Appellate Court and 
restore the order of the first court with 
. cosis in all courts. 


N.A. Appeal allowed. 


ee narika 


ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 296 of 1932. 
October 13, 1932. 
. SULAIMAN, C. J., AND KiISOCH, J. 
SUKHDEOJI AND OTHERS — APPELLANTS 
. VvETSUS ; 
RAM LAL-— Opposite PARTY. 

Agra Tenancy Act (III of 1926), ss. 44, 271 (4)—- 
Suit for ejectment—Keference to civil Court on issue 
of proprietorship—Dismissal of suit in revenue 
Court on other grourvids—Appeal—Cross-chjection 
attacking finding as to proprietorship—ZJurisdiction 
of Commissioner—Return of appeal memo. to be pre- 
sented to proper court—Civil Procedure Code (Act V 
of 1908), e. 107 (2), O. VII, r. 0 

The plaintiff‘ sued in “the revenue Court under 
s. 44 of -the Agra Tenancy Act for sjectment of the 
defendant treating himas, a trespasser. An issue 
as regards the alleged proprietary rights of the 
defendant was referred to the civil Court. The 
revenue Court accepted its finding that defendant 
was not a proprietor but- dismissed the suit ona 
different ground. Plaintiff appealsd tothe Commis- 
sioner and defendant filed a cross-objection attacking 
the finding that he wasnot the proprietor. Before 
the Commissioner the question of jurisdiction was 
raised and he finding his jurisdiction ousted on 
account of the croes-objection, referred the matter 
to ths High Court: 

“Held, that when the Commissioner came to 
the conclusion that his jurisdiction was ousted 
and that the appeal must go to the civil Court the only 
way open to him was to return the memorandum of 
appeal to the appellant, and that in the absence ofjany 
specific provision permitting the sending of an appeal 
direct tothe civil Court the provisions of O. VII, r. 
10 read with s. 107 (2), Civil Procedure Code would 
be applicable. E E 

Messrs. K.. N. Laghate and P. M. L. 
Verma, for the Opposite Party. 

Judgment.—This is a reference 
by the Commissioner of Khansi under 
s. 267, Agra Tenancy Act, (ITI of 1926). 

Tt appears that the plaintif Sukhdeoji 
sued in the Court of the Assistant Collector 
under s. 44 of the Act for the ejectment of 
the defendant, treating him as a trespas- 
ser, The defendant resisted the claim on 
the ground that he was himself the proprie- 
tor, andthe plot was his khudkasht. An 
issué was framed as regards the alleged - pro- 


‘prietary rights of the defendant and it 
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was referred by the Assistant ` Collector- 
to the Munsif for determination. - The. 
Munsif came to the conclusion that the 
defendant was not the proprietor and- sent: 
his finding to the Revenue Court. The 
Revenue Court, of course, accepted that 
finding but dismissed thesuit on a different 
ground, namely, that the plaintiff being 
only one of the co-sharers was not entitled to, 


maintain a suit for ejectment aloné. 
An appeal - was filed in the - Court. 
of the -Commissioner by’ the plaintif. 


Naturally as the finding as regards the 
defendant's proprietorship was in favour of 
the plaintiff, he did notraise any question of 
proprietorship- in his" grounds of appeal. 
The defendant however filed an application 
styling it as a  cross-objection in which- 
he attempted to support the decree of the 
Assistant Collector by attacking the finding. 
that he was not the proprietor. Before the- 
learned Commissioner the question- of. 
jurisdiction was raised. It is clear that: 
where there is a decree of a Revenue Court 
passed ina suit in which an issue involving: 
a question of proprietary right has -been 
decided by a civil Court and if the ques- 
tion of proprietary right is in issue also 
in appeal a decree is appealable to a civil 
Court under s. 271 (4) of the Act and also. 
under s. 242 (3). The learned Commis- 
sioner came tothe conclusion that a ques- 
tionof proprietary right has been raised in 
the appeal before its hearing and in con- 
sequence the appeal could be decided only. 
by the civil Court under the first mentioned 
section. He accordingly held: 

“My jurisdiction is ousted as the result of this 


crcas-objection, and the appeal must now go to the 
civil Court.” 


The learned Commissioner however felt 
some doubt as to the way in which the 
appealis to be sent to the civil Court. At 
the time when ib was filed apparently the 
Commissioner had jurisdiction and in his 
opinion that jurisdiction was ousted as the 
result of the cross-objection. The learned 
Commissioner therefore felt doubt as to 
whether he should hand over the memc- 
randum of appeal to the appellant 
for presentation to the proper court or 
whether he himself should send the appeal 
direct to the civil Court. He has said: 

“Tam in doubt as tothe manner in which I should 
direct that this appeal should now be sent to. the 
civil Court for decision.” 

lt is this point which he has referred 
to the High Court. Wedo not think that he 
came tothe conclusion definitely. that he 
must direct the appellant tofilethe appeal 
in the Court of the District Judge. It seemg 
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that. he actually had a doubt whether he 
should direct the appellant to do so. The 
reference therefore is proper. ` 

There is no doubt that the language of 
s.271 is not quite happy and it seems very 
awkward that an appellant who may not 
anticipate that the respondent would raise 
a question of proprietary title by way of 
eross-objection should be prevented from 
filing an appeal in the Court of the Commis- 
sioner when he himself does not raise any. 
question of proprietary title at the time of 
the-filing of the appeal and that although 
the Commissioner might have jurisdiction 
when the appeal isfiled he would cease to 
have jurisdiction as soon as the cross- 


objection is filed. But inthis case respon- . 


dent merely wanted to support the decree of 
the trial Court by attacking a finding which 
was against him. -We think that when the 
learned Commissioner came to the conclusion 
that his jurisdiction was: ousted: and that 
the appeal must go to the civil Court the 
only way open to him was to return the 
memorandum of appeal to the appellant. 
the absence of any specific provision permit- 
ting the sending of anappeal direct to the 
civil Court the provisions of O. VII, r. 10 read 
withs.107 (2), Civil Procedure Code, would 
be applicable. The question of ordering 
. costs at the time ofthe return of the appeal 
would be a matter of discretion for the 
Commissioner. We order that -the costs 
incurred by the defendantsin this reference 
should be paid by the plaintiff. Let the 
record be returned. : 
N.-A. Reference answered. 


-LAHORE HIGH COURT. 
Criminal Appeal No. 870 of 19381. 
November 11, 1932. — 
CoLDsTrREAM AND JAI Lat, JJ. 
EMPEROR—APPELLANT 
versus 
DIWAN SINGM ANOTHER— ACCUSED 


OPPOSITE Party. | 
Penal Code (Act XLV of 1860,3 411-—Joint crimi- 
nal possession —Liability of all to be convicted. 
In a case under s. 411, Penal Code, if the circum- 
stances are such asto raise a presumption that two 
or more persons arein joint possession of stolen 
property both of them may beconvicted. There is no 
justification’ for the view that there cannot be joint 
criminal possession. Ganeshiv. Emperor (1), relied 


on. 

Criminal Appeal from an order of the 
Sessions Judge, Gujranwala, datedthe 22nd 
of April 1931, reversing that of the Magis- 
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trate, First Class, Guj: anwala, datéd the 13th 
of March, 1981. 
Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Appellant. 
Mr. Mu! ammad Rafiq, for the Respondent. 
Coldstream, J.- This is a Crown appeal 
against a judgment of the Sessions Judge 
of Gujranwala accepting an appeal by 
Diwan Singh and Jiwan Singh who had 
been ccnvicted by a Magistrate under s. 411 
of the Indian Penal Code and sentenced to 
eight months’ rigorous imprisonment. The 
allegation was that the accused were caught 
by a patrol in possession of three goats which 
had been stolen the night before at Muridke: 
The accused declared that the case was wholly 
false and that they had not been arrested 
with the goais at the place alleged. The 
learned Sessions Judge agreeing with the 
convicting Magistrate found it established, 
by evidence which amply justified the find- 
ing, that the goats were “recovered from 
the appellants as alleged by the prosecution” 
and that the goats were the ones stolen, but 
acquitted Diwan Singh and Jiwan Singh ap- 
parently because neither of them were prov- 
ed to.have been in exclusive possession of 
the animals. See, ee 
There is no justification for the, view 
adopted by the learned Judge that there 
can be no joint criminal possession; As 
pointed out by Boys,J., in Ganesht v.Emperor 
83 Ind. Cas. 892. (1) each case of the kind 
must depend on its own: facts. In the pre- 
sent case the evidence which has been 
accepted is that Diwan Singh and Jiwan, 
were “bringing” the goats towards the patrol, 
and when questioned claimed them falsely to 
be their. own. In such circumstances. the 
presumption is that they were both in pos- 
session of the stolen property and this pos- 
session not being explained by them the 
case against them was clear, their convic- 
tion proper and their acquittal manifestly 
wrong... . 2 fe es 
I would acccordingly accept the appeal, 
set aside the judgment. of the Sessions 
Judge. and restoring that. of the 
trial. court convict Jiwan. Singh’. and 
Diwan Singh under s. 411 of the Indian 
Penal Code and sentence them, to, eight 
months’ rigorous ‘imprisonment.-less ‘the 
period already undergone. They ‘must 


surrender to their bail and serve their 


sentences accordingly. ee 
- JaivLal, J.—I agree. | E 
Ree Appeal accepted.. 
-(1) 83 Ind. Cas. 592; A I Ẹ& 1924.All. 776; LR SA 
136 Or; 26 Or. L J 188. els she TA 
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ALLAHABAD HIGH COURT. 
Cıvil Revision No. 102 of 1932. 
| June 21, 1932. . 
SULAIMAN, CO. J. | 
Musammat BIBI KASTURI AND ANOTHER - 
` ~ PLAINTIFEFS.— APPLICANTS 
7 Versus 
BALMUKAND DEFENDANT — OPPOSITE ` 
PARTY. ; 
Provincial Small Cause Courts Act (IX of 1887), 
ss. 28, 25—Order returning plaint—Appealability of 
—Revision—Interference by High Court under -8. 25— 
riety of —‘' Case ', meaning of. . 
o aa s. 23, Provincial Small Cause 
Courts Act, returning a plaint for presentation to the 
proper court is notappealable. Where the order is 
illegal or irregular or the lower Court has acted 
grossly wrongly or with material irregularity, it 
must betreated asif a case has been decided which 
will give jurisdiction to the- High Court to interfere 
under s. 25: Subal Ram Dutt v. Jagadananda 
Mazumdar (1), dissented from. C 
The word “case”. is used in a wider sense than 
“suit ™, and must include the termination ofa legal 
proceeding pending inacourt which, so long as the 
order isnot set aside, cannot be revoked. 


Civil Revision -against the decree of the 
Small Cause Court Judge, Agra, dated the 
6th January, 1932. _ ; 

Mr. S. B. Johari,-forthe Applicants. . 

Mr. K. N. Malaviya, for the Opposite 
Party. o. Eas 

Judgment.—A preliminary objection 
is taken to the hearing of this revision. 
The Court of Small Causes has returned the 
plaint for presentation. to the proper. court. 
It is urgedthat the order was appealable 
inasmuch as an- appeal lay to the District 
Judge, and as none has been. filed, there 
could be no revision.. In the second place, 
itis urged thatthe order of the Court of Small 
Causes returning the plaint does not come 
within the meaning of s. 25, Small Cause 
Courts Act, and -that therefore no 
revision lies. Reliance is placed on the case of 


Subal Ram Dutt v. Jagadananda Mazumdar 


1 Ind. Cas. 288(1). In my opinion, the order 
returning the plaint purported to have been 
passed under s. 23, Provincial Small Cause 
Courts Act, and. not under s. 7, Criminal 
Procedure Code. Section 27 of the Act makes 
the order final. It cannot therefore be contend- 
ed that an appeal lay from the order, because 
the.Code of Civil Procedure was applicable 
under-s. 17 (1) of the Act only so far as it 
was not inconsistent with the provisions 
of the Act.. a o 

I also see no force inthe second objection. 
Where acourt has exercised discretion, the 
High Court would not interfere in revision 
with that discretion. But thatis a matter 


(1) 1 Ind. Cas. 288, 
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quite different from saying that no case is 
decided and a High Court can never have 
any jurisdiction to interfere at all. It 
seems to me that if a Court of Small Causes 
has acted grossly wrongly or with mate- 
rialirregularity, for instance, where the 
plaintiffs’ rights do not inany way depend 
on the proof of title to immovable property 
or any other title and the court arbitrarily 


returns the plaint for presentation to the— 


proper court, it must be treated asil a case 
has been decided which would give juris- 
diction tothe High Court tointerfere under 
s. 20. If thelearned Judges in the case of 
Subal Ram Dutt v. Jagadananda Mazumdar 
(1) meant to lay down as a general proposi- 
lion that any order purporting to be passed 
under s. 23, Provincial Small Cause Courts 
Act, for the return of a plaint to be filed in 
the proper court isnot an order passed in 
a case decided within the meaning of s. 25 
ofthe Act. I am, with great respect, 
unable toagree withthem. Asstated above, 
if the question is merely one of an exercise 
of discretion, then there would be no inter- 
ference. But if the order is illegal or irreg- 
ular the High Court would have jurisdic- 
tion to interfere because the return of the 
plaint terminates the proceedings in the 
Court of Small Causes,and in my opinion, 
a case is decided thereby. The word “case” 
is used in a wider sense than “suit,” and 
must include the termination of a legal 
proceeding pending in a court which, so 
long asthe orderis not set aside, cannot 
be revoked. I accordingly overrule the 
preliminary objection. o 
The plaintiffs’ case was based on the 
supposition that they were the heirs of 
Gopal Das, who had putthe defendant in 
possession astenant. The defendant admit- 
ted thathe was the tenant of Bhagwan 
Das and Gopal Das, but did not admit that 
the present plaintiffs were the heirs of his 
landlord. The court below has very pro- 
perly considered that the question depends 
on the proof or disproof of a title to. property, 
and that the case is a fit one to be tried on 
the original side.. I am unable to inter- 
fere with the exercise of discretion by the. 
coutt below. The application is dismissed 
with costs. yl 


NA. > Application dismissed. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 424 of 1930. 
June 30, 1931. | 
SUHRAWARDY AND GRAHAM, JJ. 
‘SHAMUDDIN MOLLA AND OTHERS — 
PLAINTIFFS APPELLANTS 
VETSUS 
MOHADEB MONDAL AND OTHERS - 
DEFENDANTS RESPONDENTS. 

Bengal Tenancy Act (VIII cf 1885), 8. 48, before 
amendment—A pplicability—Under-raiyat paying rent 
in kindand inthe alternative in  money—Landlord 
himself an under-raiyat—Amendment of 1928, whe 
ther retrospective. 

In an under-ratyati holding, if the rent is payable in 


kind and in the alternative in money atthe option of . 


the tenant, s. 418, Bengal Tenancy Act before amend- 
ment) applies. But where the alternative money 
rent is recoverable at the option of the landlord, 
8.48 hasno application, In the former case, the 
landlord cannot r2cover any sum in excess of what 
he is entitled to under 8.4% Ananda Chandra Roy 
v. Makram Ali (1), applied Kamaraddi v. Monmohini 
Dassya (2, and Ismail Pramanik v, Khedir Pramanik 
(3), referred to, [p. 465, col. 2.] 

Section 48 (before amendment) will apply even 
where the landlord of the under-raiyat is himself an 
under-raiyat |p. 466, col 2. 

Section 48 as amended has no retrospective 
force and does not apply to cases in which the 
judgment of tbe trial Court was given before the 
amendment |ibid] 

Civil Appeal against a decree of the 
Additional Sub-Judge, Khulna, dated the 
10th July, 1929. 

Mr. Saroj Kumar Chas: for the Appel- 
lants. 

Mr. N agendra Kumar Dutt, for the Respon- 
dents, TT 

Suhrawardy, J.—This is an appeal by 
the landlords and arises out of a suit for rent 
based upon akabuliyat. It appears that the 
defendants held a jama of 12 bighas bearing 
arentalof Rs.15. They let out this jama to 


the plaintiff at a rental of Rs. 15-4-0 and then ` 
took a sub-lease, agreeing to deliver 13 aris of - 


paddy annu ally as rent, and in the alter- 
native to pay Rs. 400 as the price .thereof. 
The main contention of the defendants in the 
suit was that the plaintiffs could not recover 
rent higher than what they were -entitled to 
under s.48, Bengal Tenancy Act, before its 
amendment in 1928. Thesection says: 

“The landlord of an under-raiyat holding at a 
money rent shall not be entitled to recover rent 
exceeding the rent which he himself pays by more 
than 50 per cent. when the rent payable by the under- 
raiyat is payable under a registered lease.” 

Here the lease is registered and if the 
section applies the plaintiffs will be entitled 


to get annually Rs. 15-4-0 and 50 per cent.’of - 


it, thatis Rs, 22-14-0, as yearly rent from the 
defendants. Thetrial Court held that the 
rent was not payablein money but in kind, 
and, therefore,according tothe view expressed, 
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‘by that section must 
Kamiraddi v. Monmohini Dassya ` (2) the 


BB 


in some cases by this court s. 48(a) had no 
application. The lower Appellate Court on a 
consideration of the kabuliyat has held that 
s. 48 ofthe Act applies and that the plaintiffs 

are not entitled to recover.rent. more than 
Rs. 22-14-0 a year. The case really turns 
upon the construction of the kabuliyat. The 
law that seems to be established from 
various decisions on this pointis that if the 
rent is payable in kind and in the alternative 
in money at the option of the tenant, s. 48 is 
applicable. But where the alternative 
money rent is recoverable at the option of ihe 
landlord, s.48 has no application.. If the 
interpretation put by the learned. Subordi- 
nate Judge is right, the case is covered by the 
decision in Ananda Chandra Roy v. Makrum 
Ali (1). The relevant portion of, the 
kabuliyat is in these words: 

‘Jf w3donot deliver paddy (as aforesaid) then we 
will pay to you within thesaid month as value of the 
said paddy its. 40) according to the present mark + 


rate. If we do not, then you will be entitled to reah Ze 
the same amicably or by suis with inte ‘est thereon,” : 
In our opinion the Subordinate Judge has 
placed the correct construction on this 
kabuliyat. It fixes the rent ab 13 aris of 
paddy yearly, but at the same time gives ihe 
option to the tenantsto pay Rs. 400as value 
of the paddy instead of the paddy. The 
kabultyat in Ananda Chandra Roy's case (X) 
referred to above was also to the same- effect. 
There Lhe stipulation was: 
“We shall deliver onthe.(th Assin every year, a 
quantity of 27 mauuds 30 seers of paddy at the rate of 
3 maunds per kani of the chukti per annum (or) in the 
absence thereof a sum of Ks 132 on account of the 
value of the paddy and shall deliver on the 30th Pous 
every year a quantity of 59 maunds of paddy at the 
rate of 4 maunds per kani per annum,and in the ab- 
sence thereof pay a sum of Rs, 118, and we shall pay 
on account of the value of paddy and jute : Rs. 250 and 
shill take receipts.” 
that. the 


Bret, J.,- sitting singly held 
intention of the plaintiff in taking the 


‘kabuliyat was to realizea yearly rent of 


Rs. 250 whether it was paid in jute and 
paddy or in cash as stipulated. The 


. contract was that a share of the produce or 


its value should be paid asrent. On Letters 
Patent appeal, Jenkins, C. J., agreed that the 
defendant who was an ‘under-raiyat had the 
right to pay his rent in the form of money 
rent and the suit was framed for the purpose 
of recovering the money rent, and that the 


rights of the parties in relation to the 
recovery of that rent must be determined by 


reference to s. 48 and that the limit imposed 
be observed. In 


(1) 3 Ind. Cas 204; 10 O L J 144. 
(2) 41 Ind, Oas, 373; A I R 1919 Qal, 582; 29 Ọ L 
2 
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contract was to the effect that in default of 
payment of paddy, the plaintiff (landlord) 
would be entitled to realize Rs. 20 as the price 
of the paddy with damages and costs by 
instituting suits. Mookerji, J., in distin- 
guishing Ananda Chandra Roy's cuse.(1) 
_ from the casein question observed that in 
that case the tenant had the option to deliver 
a certain quantity of the produce or in the 
alternative money. But in the case before 
him there was a provision to the effect that if 
there . was any default on the part of the 
tenant, the landlord would be entitled to 


Tu Th 


réalize a certain sum of money as the price of - 


-the paddy. Thisonly accentuated the true 
position, namely, thatthe rent was payable 
not in cash, but in kind; andthe contract 
only prescribed the measure of the damages 
which the landlord could claim in the event 
of default on the part of the tenant. 

That case, therefore, is no authority in 
favour of the appellant. There the con- 
tract was fordelivery of paddy and the 
landlord was given the option torecover the 
price of the paddy ifany default was made 
in payment of the rent in paddy. In Ismail 
Pramanik v. Khedir Pramanik (8) the facts 
were different from those in the present case. 
There the defendant executed a usufructuary 
mortgage in favour of the plaintiff and tcok 
a sub-lease from him of the land for a period 
of nine years, stipulating topay Rs. 20 as 
rent per year; the rent which the plaintiff 

_was to pay under the lease in favour of the 
defendant was Rs. 2-12-0, and there was a 
further stipulation that the plaintiff would 
pay on behalf of and in the name of the 
defendant the rent due to the superior 
landlord. The defendant contended that the 
plaintiff was not entitled to recover Rs. 20 
per year from the defendant under s 48, 
Bengal Tenancy Act. On a consideration of 
these facts it was held that the defendant was 
not an under-raiyat of the plaintiff; but-was 
really a rawat of the superior landlord and 
had come to an arrangement with the plaint- 
iff for the payment of the interests due on the 
mortgage made in his favour by taking a 
lease of the land from the plaintiff who had 
the right under the usufructuary mortgage 
to possess if. It seems to me that the 
kabuliyat in this case fixes the paddy rent 
and in default thereof money rent; either is 
tobe payable bythe tenant at his option. 


The case therefore comes within the principle 


enunciated in Ananda Chandra, Roy’s case 
-(1). _The view of law taken by the Subordi- 
nate Judge is therefore quite correct, 


(3) 93 Ind, Cas, 1015; AIR 1926 Cal, £6; 43 OLJ 


a ee KN ; ii ae 
SEAMUDDIN MOLLÅ V. MOHADEB MANDAL. 


14316 


It has next been argued that the plaintiff 
was really a mortgagee and that therefore the 
principle in Ismail Pramanik v. Khedir 
Pramanik (8), referred to above, does not 
apply. The defendant no doubt saidin his 
pleadings that the plaintiff was the mort- 
gagee, that he had deposited the mortgage 
amount in court and had paid off the plaint-- 
iffs dues. On this point the lower Appellate 
Court has found that there was no evidence 
worth the name that the lease by the defend- 
ant tothe plaintiff was in reality a mort- 
gage, and that before the court there was no 
dispute that the plaintiff was a raiyat holding 
at a money rent. The third point urged on 
behalf of the appellant isthat the defendant 
was not an under-raiyat. But this point was 
not taken in any of the courts below and we 
cannot allowit to be raised here in second, 
appeal. From the judgment ofthe trial 
Court it appears that it was assumed and it 
was the case of both parties that the plaintiff 
had got raiyati right in the holding. 
Besides it is not theappellant’s case that he 
hada right higher than that of a raiyat. 
But he says that he may be an under-razyat 
and therefore s. 48 would not apply in this 
case. Section 48 applies tothe caseof an 


‘under-raiyat without reference to the status 


of the landlord. ` “Under-raiyat” has been 
defined in s. 4 of the Act as a tenant holding 
whether immediately or mediately under a 
raiyat, so that even if the landlord happens 
to be an under-raiyat himself, he must be 
holding under a ratyat and the tenant 
holding under him would be holding 
mediately under aratyat. Section 48 does 
not say of a raiyat but says that the landlord 
of an under-ratyat cannot recover more than 
a certain percentage mentioned therein. 
This contention should also be overruled. 
Lastly it has been suggested thats. 48 of 
the amended Act should apply inthis case 
as the judgment of the lower Appellate 
Court was delivered after that Act had come 
into force. Itis not necessary to discuss 
the point, for the judgment of the trial Court 
was delivered before the amendment, ands. 
48 is not one relating to procedure only and 
has noretrospective force. The result is that 
the appeal is dismissed with costs. 

Graham, J.—Theonly point raised in the 
appealis whether the rent payable by the 
defendant is limited by s. 48 (a), 
Bengal Tenancy Act. The trial Court held 
thatit was not solimited and gave a decree 
for the full amount claimed. On appeal 
that decision has been modified by the 
Additional Subordinate Judge, Khulna, 
who held, differing ‘from: the Munai, 
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thal the plaintiff could not recover rent from 
the defendants at a rate exceeding the limit 
prescribed by s. 48 (a), that is, 50 per cent. 
of the rent payable by the plaintiff. The 
rent payable by the plaintiff, according to 
the plaint, was Rs. 15-4-0 so that the 
plaintiff could not get more than Rs. 22-14-0 
as rent. The appeal was decreed according- 
ly. The main argument advanced on 
behalf of the appellantis that the learned 
Additional Subordinate Judge ought to have 
held thats. 48 (a), Bengal Tenancy Act, has 
no application in this case,as the kabuliyat 
on which the suit was instituted did not 
really create the relationship of landlord 
and tenant, but was an arrangement come 
to between a mortgagor and mortgagee. It 
isfurther contended that there was in 
reality no dispute between the parties, that 
they stood towards each other in the relation 
of mortgagor and mortgagee, and that the 
Court of Appeal below erred in holding that 
there was no evidence in sppport of any 
such relationship. 

In my opinion this contention can- 
not be allowed to prevail, because it is clear 
that no such case was made before the trial 
Court. If that case was relied upon, it 
cerLainly ought to have been made before 
the Munsif,since it was the case of the 
defendants throughout that s. 48 (a) applied 
and that the plalntiffs were not entitled to 
get more than 50 per cent. as mentioned in 
that section. A translation of the kabuliyat 
has been placed before us and there is 
nothing in it which appears to support 
the case of mortgage which is now brought 
forward-on hehalf ofthe appellants. In 
my judgment the decision of the Court of 
Appeal below is right, and I agree with my 
learned brother that this appeal must be 
dismissed, 
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OUDH CHIEF COURT. 
Criminal Revision No. 35 of 1933. 
April 10, 1933. 
a NANAVUTTY, J. 
SOHAN LAL—AccusEp —APPLICANT - < 
i VETSUS : 
EMPEROR— COMPLAINANT —OPPOSITE 
PARTY. . We 
Criminal Procedure Code (Act V of 1893), ss, 163, 


16), 842—Co-accused—Examination if co-accused ag 


prosssucion witness without tendsring pardon, legality 
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of—Search—-Duty to record grounds and to search 
the persons of witnesses who enter—Examination of 
accused—Duty of Court to ask for explanation. 

It is illegal to examine as a witness for the pro- 
secution a person who has also been charged but who 
has not been offered pardon or discharged under s. 
169, Criminal Procedure Code. [p. 469, col. 1] 

Before making a search a Polica Officer is bound to 
record ia writing the. grounds for his belief as to the 
necessity of searching the place and ‘it is imperative 
that the parsons of the search witnesses and of the 
Police party must be searched before they are allowed 
to enter the house so that the owner should not have 
reasonable grounds for suspecting that one of the 
search party had planted anything surreptitiously in 
his house. |p. 469, cols. 1 & 2] 

Unders. 312, Criminal Procedure Code, itis the 
duty of the court to call the accused's attention to 
points which appear against him and ask for an 
explanation. Dwarka Nath Varma v, Emperor (|), 
relied on. [p. 471, col. 1.] 


Criminal Revision against an order of 
the Sessions Judge, Hardoi, dated the 7th 
March, 1933, 

Mr. John Jackson, for the Applicant. 

Mr. H. K. Ghose, Assistant Govern- 
ment Advocate, for the Crown. 

Judgment.—This is an application for 
revision of an appellate order of the learned 
Sessions Judge of Hardoi upholding the 
conviction and sentence of the applicant 
Sohan Lal for an offence under s. 248, Indian 
Penal Code. 


The story of the prosecution out of which 
this application for revision has arisen is 
briefly as follows :— 

~The applicant Sokan Lal and Musammat 
Vidya, a maid servan; of his, were prosecut- 
ed by the Police under ss. 120 (6), 240 and. 
243, Indian Penal Code, on thé allegation 
that they conspired together to deliver coun- 
terfeit of Queen’s coin, and were in posses- 
sion of such counterfeits of Queen’s’ coins 
knowing them to be counterfeit when they 
came into possession of them. It is alleged 
on behalf of the prosecution that one Musam- 
mat Dharni, Kachin, went to the shop of 
Bhikari, while the latter was away ata 
fair al Bawan, and gave to his mother 


` Musammat Sundar two rupees in exchange 


for small change. When Bhikari returned 
he asked his mother for the sale proceeds of 
the day and he founc in the till two coun- 
terfeit rupees. Bhikari asked his mother 
who had given her the two counterfeit rupees 
and Musammat Suncar told him that-they 
were given to her by a Kachin woman whom 
she could point out when she came again to 
the shop. Next day Musammat Dharni 
camé to the shop of Bhikar1 and she was 
pointed out by Musammat Sundar to her 
son. .Musammat Dharni admitted that she 
had given thé two rupees to Musammat 
Sundar and shê prodaced five more counters 
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feit coins and showed them to Bhikari. 
Thereupon Bhikari took this woman to the 
Kotwali at Hardoi and in: the way he was 
met by Bishambhar Nath who went along 
with him. Musammat Dharni told Bhikari 
that these counterfeit coins were given to 
her by a Brahman woman tio whom she used 
to supply milk. When the party arrived at 
the Police station the whole story was nar- 
rated tothe Kotwal, and the latter with his 
second officer and a posse of constables went 
with Musammat Dharni to the house of the 
accused Sohan La]. When the Police party 
reached the house of Sohan Lal they found 
the doors shut from inside and the wcmen 
folk refused to open the doors until the 
arrival of Sohan Lal. Sohan Lal was sent 
for from the house of Dr. Piyare Lal, where 
he was supervising the construction of some 
building, and he and Dr. Piyare Lal came 
together. Sohan Lal was informed that his 
house was to be searched and he was told 
to seclude his women folk. After this had 
been done, Sohan Lal opened the door and 
the Police entered the house to search it. 
From inside a well in the house 108 coun- 
terfeit coins were recovered in a silver mug 
inside a bucket which had been let down 
into the well, while some silver dust and a 
bar of .silver and other articles were also 
recovered. Subsequently a report was 
written by Bishambhar Nath in Hindion 
behalf of Bhikari, and Sohan Lal and Musam- 


mat Vidya were prosecuted on the charge. 


set forth above. ‘They were both convicted 
by the trying Magistrate, Mr. Jamil-ud-din 
and sentenced to various terms of imprison- 
ment. - 

In appeal the learned Sessions Judge held 

that Sohan Lal was guilty of an offence 
under s. 243, Indian Penal “Code, but not 
of offences under ss. 120 (b) and 240, Indian 
Penal Code. He however reduced the sen- 
tence for the offence under s. 243, Indian 
Penal Code, from 2 years’ rigorous imprison- 
ment to one year’s rigorous imprisonment. 
The learned SessionsJudge allowed the ap- 
peal of Musammat Vidya and acquitted her 
ef charges under ss. 240 and 120, Indian 
Penal Code. 
- Ihave heard the learned Counsel for the 
applicant at considerable length as ulso the 
learned Government Advocate on behalf of 
the Crown and perused the evidence on the 
record. 

The procedure adopted by the Police in 
the investigation of this case is to say the 
least most irregular and not easy to under- 
stand. The First Information Report made 
onthe 17th October, 1932 (Ex. 1) which is 
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written in Hindi by Bishambhar Nath on 
behalf of Bhikari charges one Musam a at 
Dharni with attempting to pass ccunterfeit 
silver rupees. Musammat Vheini was ar- 
rested. She madea confession which was 
recorded by a Magistrate on the 21st October, 
1932. After making this confession Musan.- 
mat Dharni was released on bail and no 
further action appears to have been taken 
against her. She had been charged under 
s. 24], Indian Penal Code, upon the report 
of Bhikari (Ex. 1). No pardon was offerred 
to her by any Magistrate under s. 337, 
Indian Penal Code, nur was any order of 
discharge under s. 169, Criminal Proce- 
dure Code, made in respect of her upon 
an application by ihe Police that there 
was insufficient evidence and no reason- 
able ground of suspicion to justify 
further proceedings against Musammat 
Dharni, but somehow from being an accused 
charged under s. 241, Indian Penal Code, 
she becomes a witness for the prosecution 
against the accused Sohan Lal and Musam-. 
mat Vidya, andher statement as a witness 
on oath was taken in the present case. She 
is P. W. No. 7. I fail to understand this 
extraordinary procedure adopted by the 
Police. It is true that the evidence of 
Musammat Dharni has been disbelieved by 
both the lower Couits, but ifshe had been 
prosecuted unders. 241, Indian Penal Code, 
the true facts of the present case would 
probably have been revealed, and the 
accused Sohan Lal would have had an 
opportunity of showing that she was nothing 
but a decoy duck or tool in the hands of 
Bishambhar Nath the person responsible 
for the present prosecution being’ launched 
through Bhikari. 

Inthe second placeitis admitted by the 
prosecution-witnesses that the first report 
Ex. 1 whichinitiated the proceedings in the 
present case against Musammat Dharni was 
written at 12 noon on the 19th October 1932 
after the search of the house of the applicant 
Sohan Lal. This also is a very curious 
proceeding. The Kotwal should have re- 
corded this report at §-30 A. m., on the morn- 
ing of the 19th October, 1932, that being the 
time that Bishambhar and Bhikari madeit. 
Musammat Dharni (P. W. No. 7) has also 
deposed that this report was written at mid- 
day after the house of Sohan Lal had been 
searched, and Bhikari and Musammai Dharni 
both deposethat the report was written in 
the compound of the Police Station at Kot- 
wali, Hardoi. Thisdelay in recordiug this 
report, as explained by the learned ‘Counsel 
for the applicant, is dueto the fact -that 
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the Police didnot wish to record the report 
against Sohan Lal if no counterfeit coins 
were found in the latter's house, and 
Bishambhar Nath did not desire that this 
report should be madeagainst Sohan Lal 
if he did not get an opportunity of placing 
the counterfeit coins in the house of Sohan 
Lal. Bethat as it may, the fact that the 
report was not recorded at the Kotwali 
until after the house of Sohan Lal was 
searched is very significant. Musammat 
Dharni wasthe personwho was charged in 
the First Information Report (Ex. 1). If 
anybody's house had to be searched it 
should havebeen the house of Musammat 
Dharni, yet no such search took place, 
and, as pointed out above, no prosecution 
was ultimately launched against her. She 
was arrested and charged under s. 241, 
Indian Penal Code, but she was never 
brought to trialfor that offence, nor was she 
pardoned nor was she discharged under 
s. 169, Criminal Procedure Code. Thus the 
genesisof the prosecution is wrapped up in 
mystery, andthe whole procedureis, on the 
-face of it, highly irregular, if not absoulte 
illegal. 

In the third place the provisionsof s. 165 
of the Code of Criminal Procedure were 
completely violated by Sub-Inspector Rafiq 
Muhammad when he searched the house of 
Sohan Lal. ThePolice Officer was bound 
torecordin writing the grounds of his belief 
as to the necessity for searching the house 
of Sohan Lal, and in specifying clearly the 
article or articles for which the search was 
tobemade. The Sub-Inspector admits that 
he omitted to record his reasons prior to 
his making the search. This also clearly 
shows that the applicant has been prejudic- 
edin his defenceonthe merits by the highly 
irregular, not to say, illegal conduct of the 
Police Officer concerned. The Police ought 
really to have proceeded against Musammat 
Dharni, the personin whose possession the 
counterfeit coins were found. In my 
opinion there wasno credible information 
justifying the Police in searching the house 
of Sohan Lal, the applicant beforeme. The 
learned Sessions Judge, whilst holding that 
the search of Sohan Lal's house by the 
Police was entirely illegal, has come to the 
conclusion that the counterfeit coins were 
not planted in the house of the accused. In 
my opinion this conclusion is not correct, 
in view of the fact itis fully proved upon 
the evidence on the record that two un- 
authorised persons, namely Bishambhar 
Nath and Musammat Sundar, the mother 
of Bhikari, had entered the house of Sohan 
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Lal without their persons being searched: 
during the time the Police were conducting 
the search. Nowthe whole object of con- 
ducting a search in accordance with law is to 
safeguard the interest of the accused person. 
The law lays down that the persons of the. 
search witnesses and of the Police party 
must be searched before they are allowed 
to enter the house so that the owner should 
not have reasonable grounds for suspecting 
that one of the search party had planted 
anything surreptitiously in his house. It 
is proved upon the evidence on the record 
and it has been held both by the trying 
Magistrate as well as by the learned Sessions 
Judgethat Bishambhar Nath bore bitter 
enmity against Sohan Lal because Musam- 
mat Vidya, the quondam mistress of Bisham- 
bhar Nath had forsaken her lover and taken 
up service with Sohan Lal and had refused 
to leave his service, also that Sohan Lal had 
refused to give her up to Bishambhar Nath. 
To allow this avowed enemy of Sohan Lal 
toenter his house surreptitiously while 16 
was being searched by the Police was 
obviously to create very serious suspicions 
in the mind of Sohan Lal that he (Bisham- 
bhar Nath had planted these counterfeit 
coins in his house, and no court can hold 
that Sohan Lal's suspicions were not well- 
founded seeing that it was Bishambar Nath 
who, on behalf of Bhikari, wrote the First 
Information Report (Ex. 1), and appears to 
be the moving spirit in this case. Then 
again Musammat Sundar, the mother of 
Bhikari ought never to have been allowed 
to enter Sohan Lals house. To allow her 
to do so is tantamount to allowing the com- 
plainant Bhikarito enter the house and put 
whatever he liked inside ofit. The counter- 
feit coins were found in a bucket inside 
which was the silver mug belonging to the 
accused. It is in evidence that the Police 
party were Jeaving the house after making 
an unsuccessful search when a voice from 
amongst the crowd standing outside the 
house of Sohan Lal criedout “search the 
well.” This clearly shows that after some 
one had planted the counterfeit cgins inside 
the house of Sohan Lal he drewthe atten- 
tion of the search party tothe place where 
the counterfeit coins could be recovered. 
This is another piece of circumstantial 
evidence which raises very grave doubts as 
tothe genuineness of the search. - The 
learned Sessions Judge has pointed out 
that from the statement of Musammat 
Sundar (P. W. No. 2) it would appear that 
sbe twice went inside the house of Sohan Lal 
while it was beingsearched, and that there 
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18 rio evidence that her pérsin was ever 
searched before she was allowed to enter the 
house. He has also held that ; 

. “Itis clear that Bishambhar came out from the 
house of Sohan Lal during the progress of the 
Search unnoticed by anybody. There isno evidence 
to-show that Bishambar’s person was searched 


when he entered the house of the accused for the 
first time.” i 


Summing up this portion of the case the 
learned Sessions Judge writes as follows :— 
“It is, therefore, clear that the door of Sohan Lal 
wasnot only not chained from inside when the 
gearch party had entered it, but was left upgaurded 
during the progress of the search, and that Bisham- 
ghar Nath and Musammat Sundar entered the house 
after the commencement of the search without their 
ersons being” searched, and remained inside the 
Rae for a sufficiently long time: Musammat 
Sundar stayingthere longer than was necessary for 
her searching the persons of the females of the 
house, the purpose for which she was, according 
to the Kotwal, called inside the house.” 


This being the conclusion arrived at by 
the learned ressions Judge he ought in all 
fairness to have allowed the appeal of Sohan 
Lal, and held that in the circumstances of 
this case the recovery of 108 counterfeit 
coins from: the house of Sohan Lal was not 
sufficient to fix criminal responsibility on 
tohim. Notonly was the search conducted 
in an illegal manner and in defiance of the 
provisions of s. 165 of the Code of Criminal 
Procedure but atthe time of the actual 
search opportunities were given to two 
pers ns, obviously hostile to Sohan Lal 
to enter his house and place in it any 
articles which they may choose to bring. 
It has been argued on behalf of the 
prosecution that the recovery of five arti- 
„Cles belonging to Musammat Dharni from 

the house of Sohan Lal goes to corroborate 
the story of Musammat Dharni that she 
got the counterfeit coins from Sohan Lal. 
J am not prepared to accept this conclu- 
sion, and.moreover the entry in the search 
list (Ex. 2) in respect of these five articles 
said to belongito Musammat Dharni js of 
a very suspicious nature and Dr. Piayre Lal, 
one of the search witnesses, has deposed 
that when he signed the search list it did 
not contain the entry in respect of the 
five articles belonging to Musammat Dharni, 
and the very eppearance of the entry shows 
that it is aninterpolation made at some 


time subsequent to the writing of the rest 
of the list. 


The learned Sessions J udgehas held that 
the planting of 108 counterfeit c 
Bishambhar Nath is highly 
because in his opinion Bisha 
could not lay his hands on s 
“number of counterfeit coins d 


improbable 
mbhar Neath 
uch a large 
uring the short 
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time at his disposal. I confess I do not follow 
this reasoning of the learned Sessions 
Judge. Bishambhar Nath had been releas- 
ed from Jailsix months before the present 
prosecution of Sohan Lal, and during that 
interval ıt is not inconceivable that he 
collected 108 counterfeit coins if he wished 
to wreak his vengeance on Sohan Lal. It 
is, however, not the business of the accus- 
ed to explain how Bishambhar Nath 
managed to secure such a large number 
of counterfeit coins. Itis sufficient if he 
creates reasonable doubts in the mind of 
the court that the recovery of 108 counter- 
feit coins from his house was not a genu- 
ine recovery. Then again the learned 
Sessions Judge is of opinion that the fact 
that the 108 silver coins were found in a 
silver mug belonging to the accused 
Sohan Lal fixes the responsibility on to 
Sohan Lal. I cannot agree with the reason- 
ing of the learned Sessions Judge on this 
point. Sohan Lal admits that the silver 
mug is his, and the person who planted 
the 103 counterfeit coinsin the house took 
the natural precaution of putting them in” 
the silver mug belonging to the accused 
in order to fix the guilt in respect of the 
possession or thess counterfeit coins on to 
Sohan Lal and, at the same time, to pre- 
vent these coins from being scattered in 
the well if they were merely thrown in- 
side it. It was for that purpose that a 
bucket was let into the well and the 
silver mug containing the 108 counterfeit 
rupees was placed in the bucket. The 
reason for placing the counterfeit coins in 
the silver mug is thus obvious. It wes to 
facilitate the recovery of them from the 
well and tofccus guilt in respect of the 
possession of them on Sohan Lal. The 
learned Sessions Judge has further empha- 
sised the fact that there was a consider- 
able quanity of silver dust and a bar of 
silver found in the house of the accused 
Sohan Lal. No question was asked by 
ihe trying Magistrate from the accused as 
regards his possession of this large quan- 
tity of silver dust and bar silver. The 
verbal explanaticn furnished by the learned 
Counsel for the accused Sohan Lal has 
been rejected by the learned Sessions Judge, 
and yet he has emphasised thefact that no 
evidence was led by the accused Sohan 
Lal, to explain away the presence of these 
articles inside his house, and he has held 
that the recovery of silver dust is signifi- 
cant asthis dust was probably the result 
of milling. This process of reasoning is 


‘entirely unfair to the accused. In Dwarka 
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Nath v. Emperor (1), their Lordships of 
the Privy Council delivered themselves of 


the following pronouncement :— ’ 


“Section 342 of the Criminal Procedure Code 


provides that for the purpose of enabling the accus-- 


ed to explain any circumstances appealing in evi- 
dence against him, the court shall question him 
generally on the case after the “witnesses for the 
' prosecution have been examined. In pursuance of 
this section oneof the puisne Judges put question 
to the Doctor. The only questions put on the 
contents of the post post mortem were as to the 
congestion of some of the organs, the cause of anti 
peristalsis and the omission from the report of 
the condition of the fecal matter and clots of blood 
at the orifice of the ruptures deposed to at the 
Sessions. The further question is a general ques- 
tion whether there was anything else he desired to 
say about the charges or evidence. The learned 
Ohief Justice told the Jury that the absence of 
blood in the body cavity was a vital point. If so, it 
is plain that, under s. 342 of the Uode, it was’ the 
duty of the examining Judges to call the accused's 
attention tothis pointand ask for an expl nation. 
Probably the departure from the sta‘utory rule was 
due to the fact that one Judge examined the accused 
while ancther summed up; but it deprivesof any 
force the suggestion that the Doctor's omission to 
explain what he was never asked to explain supplies 
evidence on which the Jury could infer that six 
months before hehad conscintiously abandoned a 
on which four months before that he had honestly 
e Re 

It is thus clear that the learned Ses- 
sions Judge in the present case is in error 
in laying stress upon the presence of the 
silver dust and the bar silver when no 
explanation was called for from the accused 
as to why he possessed so much silver in 
bullion and so much silver dust. In this 
connection it may be pointed out that the 
applicant Sohan Lal obtained bail from 
the Sessions Judge while his appeal was 
pending in that court after an enquiry 
had been made from the Kotwal and the 
latter had reported that the marriage of 
Sohan Lal’s daughter was about to take 
place. This would show thatthere was 
truth in the allegation of the applicant's 
Counsel that the applicant's daughter was 
shortly due to be married and that silver 
ornaments in that connection were being 
prepared in the house af the time when 
the search took place thus accounting for 
the presence of the silver dust and the 


bullion. 
T have thought long and anxiously over 
the facts of this case and I find myself 
constrained to come to the conclusion that 
the genesis of this case is shrouded in evil. 
In fact the judgment of the learned Sessions 
Judgeitself furnishes the best vind cation 


(1) 142 Ind, Cas. 335; 37 OW N 514 at p 526; Ind 
Rul. (1933) P O 65; 3t Or. L J 322; 37 L W 584; 64 


M L J 466; (1933 MW N 409:10 O WN 522: 57 0 
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of the innocence of tha applicant. In my 
opinion the guilt of Sohan Lalin respect 
of the charge under s. 243 has not _ been 
establishéd, and I accordingly allow this 
applicalion for revision, set aside the con- 
viction and sentence passed upon the 
applicant Sohan Lalfor an offence under 
s. 243, Indian Penal Code, acquit him of 
that charge, and direct his immediate re- 
lease. 


A. Application allowed., ° 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 154 of 1931. 
August 31, 1981. 
MUKERJI AND GUHA, JJ. . 
MAFIZUDDIN AHMAD— APPELLANT . 
VETSUS 
NARAYANGANJ CENTRAL 
CO-OPERATIYE SALE AND 
SUPPLY SOCIETY LTD., AND ANOTHER — 
RESPONDENTS. 
Co-operative Societies Act (II of 1912), 8. 48, r. 
22 (1) (6) —Award—Jurisdiction of executing Court 


to enquire into competency of award —Disputes between 
ah ka and society--Arbitration—Scope ofr. 22 


1). 
: Rule 22 (6) framed under s. 43 of the Co- 


operative Societies Act is not meant to take away 
the jurisdiction of .the executing Court to enquire 
into the competency ofanaward made under the 


provisions of the ce on the ground of jurisdic- 
ion. [p. 472, col. 1. | 
: Rale 32 (1) is not confined to such disputes as are 
referable to membership only, but covers all disputes 
between a Co-operative Society anda member. Hence 
a dispute arising from a transaction entered into by 
two members as brokers is referable to arbitration, 
Gora Chand Holdar v Prafulla Kumar Roy (1), 
commented upon. Zamindars Bank, Sherpur Kalan 


v. Suba (2) and P. Dasaratha Rao v.C. Subba Rao 
(3), relied on. [p. 472, col. 2 | 
Civil Appeal against an_ order of 


the Sub-Judge, Second Court, Dacca, dated. 


the 26th January, 1931.4 
Mr. Phani Bhusan Chakravarty, 
Appellant. . 
Mesars Atul Chandra Gupta and Nagendra 
Nath Bose, for the Respondents. 
Mafizuddin 


ment.—Two persons, 
ae and Jowadali Khondar, executed 


a security bondin favour of the Narayan-. 
gunge Central Co-opertive Sale and Supply 
Society Ltd. in connexion with their ap- 
pointment as brokers for supplying jute to 
the society. They having incurred certain 
liabilities in connexion with their work as 
such brokers, the society referred the dispute 
to the Registrar of Co-opertive Societies of 
the Dacca Division who appointed an arbi- 
trator in accordance with the provisions., 


for the 
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ofr, -22 framed inder f. 43, Co-operative 
Societies Act (II of 1912). The arbitrator 
made anaward in the shape of a preli- 
minary decree and thereafter in the form of 
a final decree for sale of the secured proper- 
ty. Theaward being put into execution 
objections were entered by judgment-debtor 
No. 1, Mafizuddin Ahmad. These objections 
were overruled and on that he has appealed 
Two grounds have been taken in the 
appeal. 

The first ground is that the reference 
under r. 22, sub-r. (1) was ultra vires inas- 
much as judgment-debtor No.2, Jowadali, 
was nevera member of the society. This 
objection was not specifically mentioned in 
the statement of objections filed by the 
appellant in the court below. It was 
raised before the Subordinate Judge who 
rejected it on two grounds: first, that the 
appellant was precluded from raising it 
because Jowadali himself had not contested 
thecase; and second, that the objection not 
having been specificallytaken in the state- 
ment of objections filed by the appellant 
was not entertainable, because the so- 
ciety had no opportunity of meeting it by 
adducing evidence, which was absolutely 
necessary in order to decide on the objec- 
tion inasmuch es it involved a disputed 
question of fact. The first of these grounds 
is not tenable, but the second is a very 
reasonab’e one. We are of opinicn that 
the decision of the Subrodinate Judge on 
_ this point ought not to be disturbed; the 
more so, because of certain materials to 
which our attention has been drawn and on 
which we are satisfied that the objection has 
no substance. 

' The second. contention urged is that 
the reference was ultra vires inasmuch 
as the dispute was such as it was not bet- 
ween the society on the one hand and the 
twomembers on the other gua members, 
but onlyin their capacity as brokers, in 
other words, that the dispute, not beingof a 
character referab’e {io their membership 
bat relating to transactions which they had 
entered into as brokers, was not one coming 
within the purview of the rule which enables 
the society to makea reference which may 
give jurisdiction to the Registrar to found 
the proceedings. An answer to this con- 
tention has been sought to be given by a 
reference to sub-r. (6), r. 22 which purports 
to give finality to an award unless called in 
question by way of an appeal within a 
given time. This sub-rule in our opinion 
i$ not meant to take away the jurisdiction of 
an executing Court to inquire into the 
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competency ofthe award on the ground of 
jurisdiction in the same way as of a decree, 
which it hasto execute and within. narrow 
limits as have been prescribed by the Full 
Bench decision of this court in the case of 


Gora Chand Haldar v. Prafulla Kumar“ 


Roy (1). Butthe real answer to the con- 
tention, inour opinion, 
of sub-r. 1, r. 22 do not confine the dispute to 
such as may be referable to mem- 
bership only. The view we take is 
supported bysuch decisions as Zamindars 
Bank, Sherpur Kalan v. Suba (2) and P. 
Dasaratha Raov. C. Subba Rao (3). The 
appeal in our judgment cannot succeed. It 
is accordingly dismissed. We make no 
order as to costs, 

A. Appeal dismissed. 

(1) 89 Ind. Cas. 685; A I R 1925 Cal. 907;42 6 L 
J 1;29 O W N 948: 53 O 166 {F B). 

(2) 71 Ind. Cas. 722; A I R 19?4 Lah 418. 


(3) 72 Ind Cas. 838; AI R 1923 Mad. 481;17 I, 


W 346; 44 M L J 382; (1923) M W N2223; 32 MLT 
321. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 287 of 1928. 
July 16, 1931. 
l MUKERJI AND GUHA, JJ. 
DHARANIDHAR GHOSE PLAINTIFF 
— APPELLANT 


Versus 
INDRANARAYAN SINHA AND OTHERS 
— DEFENDANTS—RESPONDENTS, 

Limitation Act (IX of 1908, Sch. I, Arts. 66, 116 
—‘neil Procedure Code (Act V of 1908). O. XXXIV, 
r. 6—Application for personal decree—Limitation— 
Article applicable 

An application for a personal decree under O. 
XXXIV, r 6, Civil Procedure Code, is governed by 
under which the 
period of limitation prescribed is six years and not 
by Art.‘6. Ganesh Lal v. Khatremohan Mahapatra 


(1), explained, Balbhaddar Singh v. Badri Sah (2), 
referred to 
Civil Appeal against a decree of 


the Additional Sub-Judge, | Murshidabad, 
dated the 17th January 1928. ; 

Mr. Naresh Chandra Sen Gupta for Mr. 
Hiralal Chakvavarty and Mr. Purna 
Chandra Chatterjee for Mr. Sibsaran Sirear, 
for the Appellant. 

Messrs. Byomkesh Basu and Narendra 
Krishna Basu, for the Respondents. 


is that the ‘erms. 
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_Judgment,.— This is an appeal from a 


decision of the Additional Subordinate 
Judge of Berhampur by which the learned 
Judge had dismissed the plaintiff's ap- 


plication for a decree underO. XXXIV, r. ` 
6 of the Code. There were two defendants iin: 
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the suit, the morlgagors who executed a 
mortgage in favour of the plaintiff in the 
year 1908. One of these, namely, defend- 
ant No. 1,had made a number of pay- 
ments on account of the mortgage and 
had made endorsements in respect thereof 
‘on the bond stating that on account of 
interest these amounts were beirg paid. 
These payments continued right down to 
the year 1923. On 10th July, 1920, the 
plaintiff instituted a suit upon the 
mortgage and thereafter having obtained 
a decree purchased the mortgaged prop- 
erty on 16th June, 1922,’and ‘obtained sale 
certificate therefore on 25th July, 1922. 
Thereafter on 24th November, 1924, the 
plaintiff made the application under O. 
XXXIV, r. 6 of the Code. The learned Judge 
refused the application in so far as defend- 
ant No. 1 was concerned upon the ground 
that although the said defendant had made 
the nayments aforesaid the last of those 
payments had been made by him in 1323 
which was more than three years before 
the institution of the suit. The learned 
Judge was of opinion that in view of the deci- 
sion of the Judicial Committee inthe case of 
Ganesh Lal v. Khetramohan Mahapatra (1), 
Art. 66, Limitation Act, applied tothe appli- 
cation made under the said rule. It is true 
that there are certain observations in that 
decision which lend support to the learn- 
ed Judge’s view. Butas has been pointed 
out in several cases in this court since 
that decision was passed, emongst which 
may be mentioned the case of Balbhaddar 
Singh v. Budri Sah (2), the said observa- 
tions can hardly be taken as deciding the 
question as to whether it was Art. 67 or 
Art. 116 that should apply. We are of 
opinion that having ‘regard to the uniform 
trend of authorities which have laid down 
that six years’ limitation provided for in 
Art. 116, Limitation Act, applies to the case, 
the learned Judge’s decision, in so far as 
defendant No. 1 is concerned, cannot be 
supported and must accordingly be set 
aside. 
Defendant No. 2’sson was a minor and 
was represented in this appeal by his 
mother as his guardian. He has now applied 
to appear as amajor and has been allowed 


(1) 95 Ind. Cas 839; AIR1996 PC 56; 531 A 
134: 5 Pat.585: 24 ALJ 615;43 0 L J 545; 28 Bom. 
L R934; 2L LW 50; SIM LJ 82; 7 PLT 501; 
(1928) M W N53 OW N 591; 31 OWN. 23 
PC 


(2) 9iInd. Cas 329; A I R 1926 P C46; 1 Tuck 
5. 99 O G 183 21 A L 1453: 3 O W N 499; 430 
J 521; 28 Bom. L R921; (1976) M W N 482; 51 M 


215; ? 
L J52 
L J 42; 30 O W N 866; 7- P L T 59L; 
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to appear as such. As regards him the 
learned Judge held that it had not been 
proved that defendant No. 1 made the 
payments not only for himself but also on 
his behalf. The learned Advocate ap- 
pearing on behalf of the plaintiff has drawn 
our attention to the written statement which 
was filed by defendant No. 2’s son in the 
mortgage suit, in which he stated that 
defendant No. 1 who was the elder brother 
of his father was the karta of the family of 
the defendants; that he used to look after 
all the properties of the defendants and 
that with the evil object of depriving 
defendant No. 2 ofhis properties, defendant 
No. 1 colluded with the plaintiff and got 
a mortgage-deed executed by defendant 
No. 2 when hé was in a drunken state. 
Ithas been argued that this statement is an 
admission made hy defendant No. 2's son 
that defendant No. 1 was the karta of the 
defendants’ family; and upon this argu- 
ment ithas been contended that it was not 
necessaty for the plaintiff to adduce any 
evidence for the purpose of showing that 
defendant No. 1 had authority to make 
the payments on behalf of defendant No. 
Xg son. Ourattention has also been drawn 
to the objection which the son of defendant 
No. 2 preferred to the application for a 
decree under O. XXXIV, r. 6, and in which 
he made a statement, vide para. 2 of the 
grounds, that since the death of his father 
he had been living separately and in 
separate mess from defendant No. 1. It 
has been argued that from this statement 
it should be inferred that it was an admis- 
sion or at least an implied admission that 
the two defendants lived jointly at the 
time of .the death of defendant’ No. 2, 
the death of defendant No. 2, having taken 
place in August, 1922. 

It has been argued that payment appears 
on the bond as having been made by 
defendant No. 1 in 1321 when defendant 
No. 2 was alive and which date would be 
within six years from the date on which the 
suit was instituted. We have considered 
these arguments with care, but we are not 
able to hold that merely because of these 
staternents, which may be explained upon 
more groundsthan one, it was not the duty 
of the plaintiff to give some definite evi- 
dence showing that there was some authority 
on the part of defendant No. 1 to make 
ihe paymentson behalf of defendant No. 2 
or of his son. The pleadings no doubt are 
to a certain extent at variance with the 
evidence which the son of defendant No, 
2 has adduced in the ‘present case that 


ÀT 

rhis father.. was separate in mess from 
‘defendant No. 1 ever since 1314. That 
statement may or may not be correct. 
The learned Judge’s argument that there 
were two mortgage-deeds which showed 
that the two defendants were not joint is 
also not very convincing in the face of the 
fact that those documents came into existence 
after the date of the payment to which we 
have referred. It is also true that defend- 
ant No. 1 -was allowed to a certain extent 
to act on behalf of defendant No. 2 in 
matters of execution of mortgage, taking 
of loan and things ofthat sort. But these 
circumstances do not necessarily mean that 
in the matter of payments which defend- 
ant No. 1 made and which would operate 
as acknowledgment of the debt, he had any 
authority to make such payments on behalf 
of defendant No. 2. For these reasons we 
are of opinion that in so faras the learned 
Judge dismissed the application for a 
decree under. O. XXXIV, r.6 of the Code 
as against defendant No. 2's son he was 
right. 

The result is that in our opinion the 
appeal is allowed in part. The decree 
of the learned Judge dismissing the ap- 
plication as against defendant No. 1 should 
be set aside and in lieu thereof a decree 
‘should bepassed under O. XXXIV, r. 6 of 
the Code in the usual terms as against 
the said defendant only. ‘The decree of 
the learned Judge in other respects will 
stand. No order is made as to costs. 

N.-A. Order accordingly. 


Mae 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1393 of 1932, 
March 4, 1933. 

a BROADWAY, J. 
HARI RAM -COMPLAINANT -PETITIONER 
i VeETSUS 


ALLAH BAKHSH AND ANOTHER — ACCUSED 
— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), 3. 528— 
Application for transfer—Notice to opposite party, 
necessity of —Omission to state reasons for transfer, 
whether vitiates subsequent proceedings, 

There isno provision in the Criminal Procedure 
Code which requires a Magistrate acting under s. 
528, Criminal Procedure Oode, to give notice to the 
opposite party, although it is usually advisable and 
desirable to issue notice to the opposite party when 
an application under s. 528: igs to be disposed of. 
Ths mere fact that a Magistrate has not issued notice 
to the opposite party on such a patition does not 
make his order bad in law 
“ Omission to record reasons forthe transfer of a 
ease is a mere irregularity and does not  vitiate ths 
subsequent proceedings, In the matter of the Petition 
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of Dukhi Kewat (5) and Prakas Chunder Dutt v, 
Emperor (6), relied on. 

Case reported by the Sessions Judge, 
ge with his No. 938 of 19th October, 

Report.—On the application of Allah 
Bakhsh accused-respondent, under s. 528 (b), 
Criminal Procedure Code, the District Magis- 
trate, Gurdaspur, transferred the Criminal 
case concerned to another court with the 
following order : — : 

- “The case may be transferred to the Court 
of Mr. Asquith, Magistrate, First Class, as a 
special case”. . c 

-The complainant has filed a revision again- 
st this order of transfer. 

The legality of the abose-said order is 
attached on two grounds viz, (1) that 
notice of transfer was not given to the other 
side before recording the order and (2) 
that no grounds for transfer were given in 
the order. 

It is a fact that notice was not given to 
the other party before recording the order 
of transfer. There is no specific provision 
that such notice should be given. But in 
Sardara v. Emperor (1) it was held 
that notice was essential. In Bagh Aliv. 
Muhammad Din (2) it was held that a trans- 
fer order made under s. 528, Criminal Pro- 
cedure Code, is not illegal for want of notice 
to the opposite side. A similar view was ex~ 
pressed in Rahm Ali v. Fazal Ilahi (3), where 
it was held that an order of transfer with- 
out giving notice to the opposite party, ` 


- though not desirable, is not illegal. The point 


again cameup before the High Court in 
Dwarka Das v. Emperor (4), where it was 
held that an order of transfer passed by the 
District Magistrate without serving a notice 
on the opposite party andin the absence of 
that party wasillegal. It was remarked by 
the learned Judge that in accordance with 
the fundamental principles of universal 
justice no order should be passed to the pre- 
judice of a party in his absence and behind 
his back and that he should be given an 
opportunity of contesting such an order 
before it is passed. The point is not free 
from doubt as in the ruling of 1923 and 193], 
it washeld by our High Court that a notice 
was essential and that want of notice ren- 


(1) 71 Ind. Cas. €03: A 1 R 1923 Lah. 2&0; 24 Or. L 


J.187;5 Lah LJ 230, 
(2) 93 Ind Oas 75; A I R1926 Lah. 156; 27 Or. L. 


J 411: 6 Lah 541; 27 P L R 80. 
(3) 99 Ind Oas 70; A I R 1927 Lah. 80; 28 Or. L 


J 38. 

(4: 130 Ind. Oas. 330; A I R 1931 Lah. 29; 32 Or. L, 
J 492; Ind. Rul. (1931) Lak. 266; 32 P L R356; (:931) 
Cr. Cas, 93, ca 
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dered the transfer order illegal. Butin the 
rulings of 1926 and 1927, it was held that an 
order of transfer withovt noticeto the op- 
posite party was not illegal though it was 
undesirable. An authoritative decision on 
this point is probably necessary in view of 
the conflict of opinion noted above. 

On the second question, the law as enunci- 
ated in s. 528, cl. (5) is clear. A Magistrate 
making an order of transfer under s. 528, 
Criminal Procedure Code, shall record in 
writing his reasons for making the same. 
In this case, the learned District Magistrate 
has not recorded his reasons for making the 
transferorder. He has contented himself 
by remarking that the case may be transfer- 
red as a special case. Iam not prepared to 
holdthat this amount; to compliance with 
the provisions of s. 528, cl. (5) as laid down 
in Sardara v. Emperor (1), 2 transfer order 
which does not give reasons for transfer, is 
bad in law. 


In my opinion, the order under reference 
as it stands, is bad inlaw for reasons given 
above. I accordingly refer the revision 
petition under s. 438, of the Criminal Proce- 
dure Code, for orders of the Hon'ble Judges 
of the High Court. 

Mr. Kishan Datta, for the Petitioner. 

Mr. Carden Noad, Government Ad- 
vocate, for the Crown. 


Order.—The learned Sessions Judge has 
reported this case as he considers that the 
order passed by the learned District 
Magissrate under s. 528 (2), Crimi- 
nal Procedure ‘Code, was illegal, firstly, 
because before passing the order he failed 
to give notice tothe complainant and, 
secondly, that he failed to record his 
reasons for making the order. In his order 
of reference the learned Sessions’ Judge 
has referred to various authorities which 
he assumed support his contentions. Now, 
inthe first place, it has been repeatedly 
held that there is no provision of the 
Criminal Procedure Code which requires 
a Magistrate acting under s. 528, Criminal. 
Procedure Code, to give notice to the 
opposite party. Judges have fromtime to 
time pointed outihat although law did not 
demand stich a notice, it was usually 
advisable and desirable to issue notice 
to the opposite party when an application 
under s.- 528, Criminal Procedure Code, 
was to be disposed of. The mere fact that 
the learned District Magistrate has not 
done what this court-in ‘certain other 
cases has laid-down as desirable is not to 
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my mind a sufficient reason to hold that 
the order is bad in law. 

So far asthe second reason given by the 
learned Sessions Judge is concerned, it was 
held by the Allahabad High “Court in 
In the matter of the Petition of Dukhi Kewat 
(5) that the omission to record reasons for a 
“transfer wasa mere irregularity and did 
not vitiate the subsequent proceedings. In 
Prakas Chunder Dutt v. Emperor (6) itwas 
held that although an officer transferring 
cases from one court to another ought to 
record his reasons forit, his omission to do 
so being only an irregularity was not a 
material ground for setting aside the 
“order of transfer. The Madras High 
Court has taken asimilar view. Sitting 
asa Court of Revision [am unable to say 
that the order of transfer is vitiated be- 
cause notice was not given and the 
reasons for the transfer were not set out at 
‘length. 

I, therefore, decline to interfere and 
dismiss the petition. 

Petition dismissed: 


N. 
(5) 28 A 421; 3 AL J 224, A WN 1906, 
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(6) 31 C 918. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 1667 of 1930. 
February 25, 19382. 
PEARSON AND MALLIK, JJ. 
ABDUL MAJID AND oTHERS—DEFENDANTS 
— APPELLANTS 
VETSUS 

ABDUL HAQ AnD OTHERS— PLAINTIFFS — 
i RESPONDENTS. 
. Provincial Insolvency Act (V of 1920), 8. 418 — 
Order for sale of properties—Insolvency Court leav- 
ing question of title tobe decided by competent civil 
Court—Suit for declaration of title—Limitation Act 
(IX of 1908 ,Sch. I, Art 18 — If operates as bar. 

Wherə anorder under s. 4 (3), Provincial Insol- 
vency Act, for sale of ‘certain properties was passed 
by tbe Iasolvency Judge, and he not considering it 
necessary to decide the question of title left it to 
be decided by a competent . civil Court, in a suit 
brought by plaintiff for declaration of his title to the 
properties : sa tie ikea 

Held, that Art. 13 of the Limitation Act would not 
stand asa bar tothe suit. © 


Civil Appeal against the decree of the 
Additional District Judge, Second Court, 
Dacca, dated the 28th January 1930. 


Mr. Ramendra Chandra Roy, for the Ap- 
pellant. . | 

Messrs. Naresh Chandra Sen Gupta and 
Bama Prasanna Sen Gupta, for the Respon- 


dents. a Be 
Mallik, J.—The suit that has given rise 
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to th's second appeal wes for declaration of 
the plaintiffs title to certain tea garden 
shares. Theallegations on which the suit 
was instituted were that the tea garden 
shares had been purchased with plaintiff's 
money and that in an insolvency proceeding 
started by one of the defendants the petitioner 
for insolvency had claimed a certain in- 
terest in these tea shares, with the result 
that a cloud had been thrown on the 
plaintiff's title to those shares. The defence 
inter alia was that the shares were not 
exclusive property of the plaintiff, but were 
the property of a firm of which the plaintiff 
und the defendants were the partners and 
that the plaintiff's suit having been institut- 
ed more than one year after the order 
had been passed by the Insolvency Court 
in respect of the shares under s. 4, 
Provincial Insolvency Act, the plaintiff's 
suit was barred under Art. 13, Limitation 
Act. Both these points taken by the de- 
fence were found by the court below 
against the defendants with the result 
that the suit was decreed in plaintiff's 
favour. -The defendants have appealed to 
this court. 

On behalf of the appellanis it was in the 
first place contended that the lower Appel- 
late Court was wrong’ in not having found 
that the tea garden shares were the joint 
property of the plaintiff as well as of the 
defendants. The question whether the 
shares were the exclusive property of the 
plaintiff or the joint property of the plaint- 
iff as well as of the defendanis was a 
question of fact, and the learned Addi- 
tional District Judge in his judgment 
clearly found that the plaintiff was the 
sole owner of the garden shares in suit, 
The main contention of the learned Ad- 
vocate for the appellants however was on the 
question of limitation. His point as would 
appear from what I have stated before 
was that Art.13, Limitation Act, operated 
as a bar to the plaintiff's suit. We do 
not think that there is much substance 
in this contention. The plaintiff instituted 
his suit not to have the order of the Insol- 
vency Court, . whereby it had simply 
directed thatthe shares might be sold, set 
aside, but to have his title to these shares 
declared. The order which the Insolvency 
Court passed was no doubt an order passed 
under s. 4, Insolvency Act. But it was an order 
passed not under sub-s. (2), but under 
sub-s. (3) of ihat section. A perusal of the 
order passed by the Insolvency . Judge 
would show that he did not consider it 
necessary to decide the question of-title, 
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which question was left undecided to be 
decided by a competent civil Court. Having 
regard to that observation in the order 
passed by the Insolvency Judge and regard 
being had also to the fact that all that 
the Insolvency Judge ordered at the time 
was to sell the interest of the de- 
fendanisin the shares whatever that interest 
might be the suit brought by the plaintiff 
was not, In my opinion, a suit to have the 
order passed by the Insolvency Judge set 
aside. The order which the Insolvency 
Judge passed under s. 4, sub-s. (3), Insol- 
vency Act, was more for an expeditious 
disposal of the assets than any other pur- 
pose. A perusal of sub-s. (3) would show 
that before an Insolvency Court passed an 
order to sell an interest, it does not actually 
hold that the petitioner for insolvency has 
such saleable interest. If the court has 
any reason to believe that the petitioner for 
insolvency has such saleable interest, it 
can’ pass an order under sub-s. (3). ` Article 
13, Limitation Act, could not therefore, in 
my opinion, stand asa bar to the plaintiff's 
suit. 
The only substantial contention urged 
before us on behalf of the appellants there- 


fore fails. The appeal will accordingly 
stand dismissed with costs. 

Pearson, J.-I agree. l 

N.-A. Appeal dismissed. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 42 of 1928. 
January 19, 1933. 

BEASLEY, C. J. AND BARDSWELL, J. 
J UJISHTI PANDA—PLiantirr — 
APPSLLANT 


N VETSUS 
LAKSHMANA DOLA BEHARA AND 
OTHERS—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, rr. 8, 
10—Misjoinder of parties—Exoneration of parties 
wrongly joined— Hffect—Procedure. 

Where parties have been wrongly joined and the 
suit against them is given up by the plaintiff, or 
upon that grounl he exonerates them or there is a 
finding come to that they have been wrongly joined, 
then the correct procedure is to strike out their ` 
names as having been improperly impleaded. Onthe 
exoneration or the striking out of the names of per- 
sons on the ground of misjoinder, they cease to be 
pirties tothe suit Abdul Sac v. Sundara Mudaliar 
(1), applied, Sethu Konar v Ramaswami Konar (2), 
not followed. !p 477, col 2.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Wallace, dated the 
19th July 1928, and passed in Second Appeal. 


No. 688 of 1925, preferred against the decree 


= 
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of the Court of the Subordinate Judge 
Berhampur, in A. S.No. 35 of 1925 (A. S. 
No. 128 of 1924, District Court, Ganjam), 
preferred against the decree of the Court 
of the District Munsif, Berhampore; in 
O.S. No. 393 of 1922. 

Mr. G. Lakshmanna, for the Appellant. 


Mr. B.Jagannadha Doss, for the Respon- 


dents. 

Beasley, C.J. This is a Letters Patent 
Appeal from a judgment of Wallace, J., in 
Second Appeal. At that stage forthe first 
iime it was contended that the suit was 
barred by s. 47 of the Code of Civil Pro- 
cedure. It was ‘objected that that plea 
ought not to be allowed to be raised at 
that stage but Wallace, J., held that it 
was amatter of law affecting the validity 
of the suit and that it was a pcint of 
jurisdiction that had to be decided and 
he accordingly allowed ‘that plea to be 
raised. In the original mortgage suit de- 
fendants Nos. 2 to 4 were parties and 
the plaintiffs’ claim against them was on 
the footing of their being in possession of 
the suit property. They reised ihe de- 
fence setting up title in themselves ad- 
versely both to the mortgagors and the 
mortgagee. Thereupon the plaintiff ex- 
onerated them and gave up ithe suit 
against them and having done this he 
proceeded to enter into acempromise with 
the mortgagors. All thesefects are set out 
in para. LO of the learned District Munsif’s 
judgment. The decree in that suit is 
Ex. E-3 and it states: 

“This case coming.on for hearing: this. day in the 
presence of the plaintiff and of ist defendant and 
guardian of 2nd, defendant in person 8rd and 6th 
defendants being ex parte have agreed to compromise 
the matter of the suit and that they have put into 
court a deed of compromise M. P. No, 984 of 1917 
praying that this court will pass a decree in accord- 
ance with the terms thereof this court in pursuance 
of the said deed of compromise the defendants Nos. 


4, 5 and 7 having been dismissed from the suit doth 
order etc.” 


The decree clearly shows that before the 
compromise was agreed upon, these defend-. 
ants had heen dismissed from the suit. They 
were dismissed from the suit because the suit 
could not possibly succeed against them. 
and in view of the defence raised by them,. 
they were not proper parties to the suit. 


That being so, the position is exactly the 


position dealt. with by .a.Full Bench .of. 
this court of which J was a member in. 
Abdul Sac v. Sundara Mudaliar (1). Itis 
to be observed that this decision was sub- 


(1) 127 Ind. Cas. 805; 54 M 8l; 'A I R 1930 Mad. 
817; (1930) M W N 779; Ind, Rul, (1930) Mad. 1045; 59 
M LJ 932; 32L W 836, : 
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sequent to the decision in second appeal by 
Wallace J., and had this case been then 
decided, there is no doubt that his decision 
would have been the other way. It 1s 
quite clear that, where parties have been 
wrongly joinedand the suit against them 


“is given up by the plaintiff or upon that 


ground he exonerates them or there is a 
finding come to that they have been 
wrongly joined, then the correct procedure 
is to strike out their names as having been 
improperly impleaded. On the exoneration 
or the striking out of thenemes of persons 
onthe ground of misjoinder, they cease to 
be parties to the suit. That is quite clear 
from the judgment of the Full Bench. In 
this case the learned District Munsif has 
adopted the correct procedure. He clearly 
by the decree is shown to have treated 
these defendan!s 28 persons who had been 
dismissed from the suit and not es persons 
against whom the suit had been dismissed. 
From the time of their dismissal they 
ceased to be parties to the suit because 
they hed been wrongly joined. If that is 
so, Wallace, J., was wrong in following 
the dec sion in Sethu Konar v. Ramasame 
Konar (2), a case which has been dealt with 
and‘ explained in the Full Bench ‘decision. 
That being so, these defendants “were no 
longer parties tothe suit and it follows, 
{herefore, that this Letters Patent Appeal 
must be allowed with costs throughout and 
the decree of the District Munsif ‘restored 
with costs. 

Bardswell, J. 


N. K.-A. Appeal allowed. 
(2) 94 Tnd, Cas 526; 49 M 494; AT R 1926 Mad 
484: 50 M LJ 205; (1126) M W N 251. 


I agree. 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 844 of 1932. 
November 4, 1982. - 
ADDISON, J. 
Agha TURAB ALI KHAN—<Accusep - 
PETITIONER 
Versus 
SHROMANI GURDWARA. 
PARBANDHAK COMMITTEE — 
COMPLAINANT — RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 144, 
147— Dispute as to right of way—Applicability of 
s. 145— Failure to serve notice on 1espondent—Valia- 
ity of proczedings—Notice under 8. 145—Jurisdic- 
tion to proceed under s. 147. 

In a case under s. 115, Criminal Procedure Code, 
service ofnotice on the spot under - the second part 
of a. 145 (3), does not dispense with ordinary 
service upon the respondent as required by the 
first part of that sub-section. [p. 478 ‘col, 2.] 


sig- 


Where no summons is served personally- on the 
respondent or on an adult member of hisfamily or 
affixed to his house. This in itself is sufficient to 
vitiate all subsequent proceedings. [p. 478, col. 
2 


No action under s. 145, Oriminal Procedure Code, 
ean be taken where the claim is only to the right to 
use land either as a public road or as a path- 
way. [p. 479, col. 1.] 

Where a Magistrate issues a notice unders 145 he 
cannot proceed under s. .147. Subramania Pillai v. 
Sanasia Pillai (1), applied. [ibid.] 

Petition for revision of an order of the 
Additional Sessicns Judge, Lahore, dated 
the 10th May, 1932, affirming that of the 
Magistrate, First Class, Lahore, dated the 
7th March, 1932. 

Mr. C. H. Carden Noad, for the Peti- 
tioner. 

Mr. Bhagat Singh, for the Respondent. 

Judgment.—Sardar Karam Singh, Vice- 
President of the Gurdwara Parbandhak 
Committee, Lahore, petitioned the Court of 
the Magistrate ofthe First Class, Lahore, 
under s. 145, Criminal Procedure Code, 
to the effect that one Turab Ali was bent 
upon blocking a public street which ran 
along the east wall of the Gurdwara Shahid 
Ganj and which led to some vacant land 
of the Gurdwara at the back. He added 
that there was an apprehension of the 
breach of peace on this account. There 
is no doubt that the Magistrate took action 
under s, 145, Criminal Procedure Code, 
for he immediately attached the passage 
in question and this he could only do at 
that stage under the second proviso io 
sub-s. 4 of s. 145, Criminal Procedure Code. 
He-also ordered that notice should issue 
to Turab Ali to put in his written ‘state- 
ment in court: on the 10th of September, 
1931, and in the meantime to refrain from 
blocking the passage in any way. 

The notice which issued was not accom- 
panied by a copy of the order of the 
Magistrate as was necessary under sub-s. 
3 of s. 145. The notice, such as it was, 
was never served upon Turab Ali but ıt 
was attached at the spot where the alleged 
obstruction had been placed on the alleged 
pubiic road. The respondent’s brother was 
shown a notice but it was not served on 
him. He stated that the respondent had 
left Lahore. The Magistrate upon this 
ordered ex parte proceedings in the case. 
On the 29th January, 1932, an Advocate 
of this court appeared in the Magistrate’s 
Court who was prepared to accept service 
on behalf of the respondent and to act 
for him. This, however, was refused by 
the Magistrate on the 18th of February, 
1992, on the ground that he held no power 
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of attorney from the ‘respondent who, it is 
said, wes then in England. At the next 
hearing the petitioner applied that the brother 
of Turab Al, who had been left in charge 
of the property, should be made a party 
as he was interested. The Magisirate even 
refused this and after taking summary 
evidence held that it had been established 
in some former suit that the site in ques- 
tion was a public thoroughfare. He did nct 
enquire into the question of possession but 
apparently was satisfied rightly or wrongly: 
as to the question of title. He thereupon 
proceeded to pass an order not under s. 
149, Criminal Procedure Code, but under 
s. 147, Criminal Procedure Code, to the 
effect that the wall should be demolished 
and that no interference with the exercise 
of the right of wuy over this land should 
be caused in future. The respondent 
dissatisfied with this order moved the 
Sessions Judge who rejected his petition 
and he has come here on revision. < 
All the proceedings of the Magistrat 
are vitiated by illegality. He has not 
followed the proper procedure and has 
deliberately refused to give the respond- 
ent a chance to make good his case. 
Service of summons is provided for by. 
ss. 69 to 71 of the Criminal Procedure 
Code. A summons has to be served, if 
practicable, personally. If this cannot be 
done, it can be served on an adult male 
member of his family. Service was not 
effected in either of these two. ways. It 
was, therefore, necessary under s. 71 to 
affix one of the duplicates of-the summons 
to some conspicuous part of the house where 
the person summoned ordinarily resided 
aiter which the summons could be deemed 
to have been duly served. A copy of 
something was attached at the spot in 
dispute, but this was done under the second 
part of s. 145 (38), and did not dispense 
with ordinary service upon the respondent 
as required by the first part of that sub- 
section. As no summons was affixed to 
the house or served upon him personally 
or upon an adult male member- of his 
family, there was no service of any kind 
effected upon him. No ea parte proceed- 
ings are possible in cases where there 
has been no service. This is itself suffici- 
ent to vitiate all the proceedings of the 
Magistrate. 
Further, when the respondents’ Advocate 
appeared before evidence was led in the 
Magistrate’s Court and tried to represent 
him, the Magistrate hadno power torefuse 
to hear him. This was not a civil case 


| 1933 
` d 

but proceedings under the Criminal Pro- 
cedure Code, where no power-of-attorney 
is necessary: The respondent in fact tried 
to put right the Magistrate’s error by 
appearing infspite of want of service but 
the Magistrate would not hear him; nor 
“did he later permit the respondent’s brother 
to be brought on the record as managing 
the property when the petitioner himself 
. wanted this. 

Again, no action, it seems to me, was 
possible under s. 145, Criminal Procedure 
Code, as there was no dispute as to 
possession of the land in question, 
itis only where there is a dispute as to 
the possession of land that action under 
this section is possible. Of course action 
was possible under Chap. X of the Crimi- 
nali Procedure Code, and it may be that 
it was possible under s. 147, Criminal 
Procedure Code. As to this I prefer to 
express no opinion. Section 147 is concern- 
ed with disputes as to an alleged right 
of user of landincluding easements. Seeing 
that the petitioner only claimed the right 
to use this land either as a public road 
or as a pathway it would seem that s. 
147 is a more appropriate section than s. 
145, Criminal Procedure Code. But ib is 
clear that no order could be passed under 
s. 147 when notice was not issued under 
that section as required by the section 
itself. It has been held in Subramania 
Pillai v. Sanasia Pillai (1), that where a 
notice was issued under s. 147 and the 


Magistrate passed an order under s. 145, - 


he acted without jurisdiction. This is the 
converse case and equally it must be held 
that the Magistrate acted without jurisdic- 
tion. 

Other illegalities have been committed 
which need not be mentioned. For the 
reasons given I accept this petition and 
set aside the order of the Magistrate. The 
petition is badly drawn up and there is 
mo use in sending it baek for re-decision. 
It will, however, be open to the peti- 
tioner, if be thinks fit, to institute further 
proceedings in accordance with law. 

A. Petition accepted. 
ï a Cas. 310; 19 MLJd 18;5M L T 103; 9 Or 
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LAHORE HIGH COURT. 
Criminal Appeal No. 439 of 1932. 

June 9, 1932. ; 

O- SHADI LAL, C. J. AND AGHA HAIDAR, J. 
ABBAS ALI SHAH - CONVICT—ÅPPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 


Evidence—Children—Value of child's evidence. 

Children are a most untrustworthy class of wit- 
nesses as they often mistake dreams for reality, 
repeat glibly as oftheir own knowledge what they 
have heard from others and are greatly influenced by 
fear of punishment, by hope ofreward, and by 
desire of notoriety. 

Criminal Appeal from an order of the 
Sessions Judge, Jhelum, dated the 14th 
March, 1932. 

Mr. Abdul Aziz, for the Appellant. 

Mr. Muhammad Monir, for The Govern- 
ment Advocate, for the Respondent. 


Agha Haidar, J.—Two elderly women, 
namely, Musammat Gulab Bi and Musam- 
mat Hussain Bi, were murdered early in the 
afternoon on the 23rd October, 1931, while 
they were washing their clothes at Kallur 
Kassi, a stream running through the area 
of Miani Mohra in the District of Jehlum. 
Musammat Gulab Bi received four ‘incised 
wounds on her neck and jaw, while Mu- 
sammat Hussain Bi received five such 
oo and three of her ribs were fractur- 
ed. 

Four persons, namely, Alam Shah, Abbas 
Ali Shah, Inayat Ali Shah and his servant 
Painda, were placed before the Sessions 
Judge, Jehlum, to take their trial ona 
charge of murder. The Sessions Judge 
has acquitted Alam Shah, Inayat.Ali Shah 
and Painda but has convicted Abbas Ali 
Shah and sentenced him under s. 302 of 
the Indian Penal Code, to death. Abbas 
Ali Shah has appealed to this court 
through his Counsel, Mr. Abdul Aziz, and 
the record of the case is also before us un- 
der s. 374 of the Criminal Procedure Code 


‘for the confirmation of the capital sentence, 


(His Lordship referred to the evidence and 
continued:) According to the learned Ses- 
sions Judge, the case depends mainly 
upon the evidence of Musammat Fazlan 
the little child. As already stated, she was 
near the two women atthe time when they 
were murdered. This child has stated that 
she recognised Abbas Ali Shah alone among 
the four assailants and failed to recognize 
the remaining three as they were wearing 
mandasas. In cross-examination she has 
stated that neither of the assailants kicked 
Musammat Hussain Bi, nor anyone sat up- 
on her or threw any- stone at her, Thig 
evidence is contradicted by the medical 


~~ 
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a , evidence which clearly says that the 8th, 


9th and’ 10th ribs of Musammat Hussain 


Ñ 


Bi were fractured, and that the injury to 
spleen and the overlying ribs may have 
“been caused by someone kneeling on the 
body, probably just before the death. 
Musammat Fazlan has further stated that, 
although the Thanedar came to the village 
at night, her statement was taken down on 
the following morning. She also says that 
her brother Mehdi had gone with her when 
she appeared before the Thanedar and had 
told her that she should state before 
‘the Police that she had identified Abbas 
- Ali Shah. She further says that her state- 
ment was recorded by the Deputy Sahib and 
Mehdi, who had come with her to the-court, 


“had prompted her to mention the name of 


Abbas Ali Shah. Further on she says that 
she came to Jehlum to give evidence the 
-day before and that at night her uncle 
was with her and the Thanedar- was also 
present at the place where they were stop- 
ping. She says that the Thanedar ‘also had 
told her that she should state that she 
had identified Abbas Ali Shah and that, 
as she was being escoried by the Policemen 
-to the court, she was told that she should 
state that she had identified Abbas Ali 
Shah. The Sessions Judge observes that, 
after the defence Counsel had put to her 
“puzzling and leading qtestions,” he took 
the child witness “in hand and entered into a 
dialogue with her.” I do not understand 
what were the “puzzling” questions which 
the Counsel for the defence was putting to 
the child. At any rate, they do not appear 
on the record. If any questions were put 
py the defence Counsel which contravened 
the ordinary rules of evidence, then it was 
the duty of the Sessions Judge to control 
the cross-examination in such a way as to 
-disallow any question which he considered 
to’ be misleading or improper. Leading 
questions are permitted by ‘the law of evi- 
dence in cross-examination: and the Judge, 
if they are otherwise relevant and proper, 
cannot take any excepionto them. Reading 
the evidence of Musammat Fazlan as a 
whole, in my judgment it falls consider- 
-ably short of that high standard of which 
ordinary prudence demands before a man 
can be convicted of the offence of murder. Jt 
‘may be that Musammat Fazlan was after 
all speaking the truth when she stated that 
Abbas Ali Shah was one of the four as- 
sailnts: of the deceased women, but her 
evidence, as it stands, is not calculated to 
inspire confidence in: my mind, and I do 
pot consider that it would be safe to uphold 
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the conviction of the appellant, upon Het 7 
evidence. In this connection I would quote 
a passage from “The Outlines of Criminal 
Law”, page 386, by Dr. Kenny, Downing 
Professor of the Lews of England, Cam 
bridge University: ~ 

“Children are a most untrustworthy class of witnes- 
ses, for, when ofa tender age, as our common ex- 
perience teaches us, they often mistake dreams for 


reality, repeat glibly as of their own knowledge 
what they have heard from others, and are greatly -- 


influenced by fear of punishment, by hope of reward, ~. 


and by desire of notoriety." 
When considering the evidence of child wit- ` 
nesses these observations should not be lost 
sight of, although each case would depend 
upon is particular facts and circumstances. 
Having regard to what has been siated 
above, I would allow the appeal of Abbas: 
‘Ali Shah and,se.ting aside his conviction and 
sentence under s. 302 of the Indian Penal 
Code, order that he be re‘eased forthwith. 
There is an application for revision (No. 
089 of 1932) filed by Sikandar Shah 
through Mr. Saunders against the order of 
the Sessions Judge, Jehlum, dated the 14th 
March, 1932, acquitting Alam Shah, Inayat 
Ali Sheh and Painda. I notice that the 
-District Magistrate, Jhelum, has refused to 
‘move the Local Government to file an ap- 
peal against the acquittal of the three per- 
sons. I do not see any reason why this 
court should take the unusual course of re- 
vising the order passed by the Sessions 


Judge. I would accordingly dismiss this `; 
application. z 

Shadi Lal; C. J.—I concur. 

A. Application dismissed. 


k ALLAHABAD HIGH COURT. 
Privy Council Appeal No. 27 of 1932. 
June 10, 1932. l 
SULAIMAN, C. J. AND MUKEBJI, J. 
BAHADUR LAL — DEFENDANT— 
l PETITIONER 
VETSUS 
JUDGES or Tus HIGH COURT, 
ALLAHABAD-— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss 109 (0), 191 
—Order suspending Advocate—Leare to appeal to 
Privy Council—Inherent jurisdiction to order 
suspension to remain in abeyance, till disposal of 
appeal, : ‘ 

Where an Advocate has been granted leave to 
appeal to the Privy Council against an order of sus- 
pension passed against him bythe High Court, it 
is open tothe High Court by virtue ofthe inherent 
jurisdiction of the court, to let the order of suspen- 
sion remain in abeyance until the appeal is disposed 
of by the Privy Council. Ram Saroop v. Emperor, 
(4), referred to, In re Parbati Charan Chaterjee (1), 
In re Rajendro Nath Mukerji (2) and In re'S. R, 
Sarbadhicary (8), relied on, 


4993 
Application for. leave 10, appeal to His 
-Majesty in Gouncil. l 
Mr. A. Sanyal, for the Applicant. 
Mr. U. S. Bajpai, Government Advocate, 
forthe Crown. - ; PY 
Judgment.—Th's_ is an ~ application. 
by an Advocate-of this court for leave to 
appeal to-His Majesty in Council. from an 
order of suspension -passed against him 
by a Full Bench on 26th May, 1932. He 
has been suspended for a period of three 
months with effect from ‘that date. It 
appears that this High Court has on 
previous occasions treated such applications 
as falling under s. 109 (0), Civil Procedure 
Code: and granted leave in fit cases. The 
words of that section are no doubt general 
and leave to--appeal from any order 18 
allowed when the case is certified to be 
a fit one for appeal to His Majesty in 
Council. InIn re Parbati Charan Chatterji 
(1), In re Rajendro Nath Mukerji (2), and 
In re S. B. Sarbadhicary (3), leave was 
applied for and granted by this court. It 
also does not’ appear that any objection 
was taken to the granting of such leave 
before their’ Lordships of the Privy 
Council.’ ri o 


We think that inasmuch as an Advocate 


hss been ordered to be suspended from 
practice he is entitled to have the propriety 


of the order re-examined on appeal. We: 
“accordingly direct that leave be granted, 


and we certify that this is a fit case for 


appeal to His Majesty in Council.: There. 


is a further prayer that pending the dis- 
-posal of the appeal to His Majesty in 


Council the order suspending the Advocate. 


from practice may not be carried into 
effezt. No doubt this isnot a c2se analog- 
ous to a decree in execution which can be 
stayed. But it is akin to a conviction for 
criminal offence. It is true that the order 
has already come into operation and is in 
force, but it is equally true that the 
appeal before their Lordships of the Privy 
Council would take much more than three 
months for disposal. By the time it 
is finally, disposed of, the order of sus- 
pension would have been exhausted and 
thes appeal will in one sense become in- 
fractuous. ‘The loss suffered by the Advocate 
during this period would not be recouped 
in case his suspension is set aside. l 

We think that in a case of this kind- we 


have inherent jurisdiction to order that the 


(1) 17 A 498; 221A 193; 6 Sar. 635. 
(2) 22 A 49; 261 A 242; 7 Sar. 556 (P O). - 


(3) 23 A95;4 ALIHI; 31 LA 41; 5 Or, LI 152;. 


4 AL Jik 9Bom.L RY1L OW N 273; 17M 
J74;2MELTI(PO), 6 oO 
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order for suspension ‘should remain in 
abeyance till the appeal is disposed of by 
their Lordships of the Privy Council. We 
may refer to the case’ of Ram Saroop V. 
Emperor (4) for purposes of analogy. The 
applicant “has already undergone suspension 
for a period of fifteen ‘days. We order 
that ‘his suspension for the rest of the 
period should be held in abeyance till the. 
matter has been finally disposed of. If 
his appeal is -dismissed by the Privy. 
Council he will have to undergo suspension 
for the remaining period. 

N.-A. ` Application allowed, 

(4) 93 Ind. Gas. 593; A Ik 1927 All. 97; 27 Or, L. 


J 13717,49A 217; LR 8A 2 Cr; 25AL J97. k 





ALLAHABAD HIGH COURT. 
- Stamp Reference in Second Appeal No. - - 
| 6 169 of 1930. a ; 
June 25, 1932. 

a Kine, J. | Nk 
. PARMESHAR KURMI AND ANOTAER— | 
z PLAINTIFFS—APPELLANTS - i 
. Versus ' 
BAKHTAWAR PANDE AND OTHER 
DEFENDANTS— RESPONDENTS. 
Court Fees Act (VII of 1870), Sch, I, Art -- 
Application for review—Uourt-fee—Calculation, basis 
of—Amendment of law, after filing of appeal but 

before review, efect of. A , 
The court-fee on an application for review must 
be calculated on the basis of the’ fee leviable on the 
memorandum of-appeal according to the lawin force 


when the memorandum was filed. Nandi am v, 
Jogendra Chandra (1), followed. _ : 

Stamp Reference in the above Second Ap- 
p2al against an order of Mukerji and Bennet, 
JJ., dated the 16th February, 1932. _ 

Messrs. Haribans Sahai and B. Malik, 
for the Appellants. i 

Judgment.—This reference raises the 
question of the proper interpretation of Sch. 
1; Art. 5, Court Fees Act, 1870. The applica- 
tion for review of judgment was: mede on 
13th May, 1932. The judgment to be rev- 
iewed is dated 16th February, 1932, and 
ihe memorandum of appeal, on which the 
judgment was passed was filed on oth 
February, 1932. The court-fee leviable on 
the application for review is governed by 
Art.5 and is therefore, “one half of the fee 
levieble on the memorandum of appeal’. 
If the words are Gonstrued: in their, plain 
end ordinary meaning we’ must hold that 
the proper fee is one-half -of the fee levi- 
able on the memorandum of" appeal 
which was filed on 5th Febguary, 1932, t. e., 
one-half of 295, On this’ ‘intet’pretetion 
the proper court-fee has been paid,” 


a 
iets 
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- The Court Fees Act has been amended in 
its application to the United Provinces by 
an amending Act which ceme into force 
On Ist May, 1932. Under this amending 
Act the scale of ad valorem fees his been 
enhanced. In my opinion, the amending’ 
Act ddes not affect the amount of fee leviable 
on the application for review. The mem- 
Orandum of appeal, which determines the’ 
fee leviable on the application for review, 
was ‘filed before the amending Act came 
into force. The question is what fee was 
leviable onthe memorandum of appeal at 
the time when it was filed. This question ` 
is ‘not affected by the subsequent  com- 
mencement of the amending Act. Precisely 
the same question arose in Nandi Ram v. 
Jogendra Chandra (1). The question was 
fully discussed bythe learned J udges who 
held that the fee on the application for review 
must be calculated on the basis of the fee levi- 
able on the memorandum of appeal accordin g 
to the law in force when the memorandum was 
filed. I agree to. the reasoning and the 
conclusions of the learned Judges and hold 
that the proper court-fee has been paid. 
N.-A. Order accordingly. 


(1) 82 Ind, Oas, 297; A I R 1924 Cal, &81;23 U W 
N 403; 39O LU 22, 


Tame ieee 


LAHORE HIGH COURT. 
“Second Civil Appeal No. 295 of 1932. 
October 20, 1932. 

_ Darr SINGA, J. 
BHULLA—P.iaintirs—APPELLANT 


VETSUS | 
MIHAN SINGH AND ANOTHER—- - 
DEFENDANTS—RESPONDENTS. : 

Minor—Alienation by guardian— Absence of legal 
necessity— Benefit to minor from subsequent events— . 
No liability to recoup. 

Where an alienation by the guardian is not for 
necessity the mere fact that the minor had benefited 
from subsequent events following the alienation does 
not impose sn obligation on the minor to recoup the 
benefit before getting the alienation set aside. 
Natha v. Ganesh Singh (1), distinguished 


Second Civil Appeal from the decree of 
the District Judge Jullundur, dated the 
21st November, 1931, reversing that of th 
Subordinate Judge, Second Class, Nawa-e: 
shahr, dated the 24th June, 1931. 

Mr. S. C. Manchanda forMr. R. C. Man- 
chanda, for the Appellant. 

Mr. J. L. Kapur, for Lala Achhru Kam, 
for the Respondents. 

Judgment.—The learned District Ju dge 
found that the alienation was not forvalid 
necessity. He heldthat the minor having 
benefited -not exactly from the alienation 


; In the matter of THE INDIAN states BANK Lip, 


but from subsequent events following the 
alienation and” 1c which the- alienation 
contributed, was in equity obliged to recoup 
the benefit before setling aside the aliens- 
tion. I knowof no authority insuppoit of 
this proposition and none has been cited to 
me by learned Counsel for respondent. 
The authority cited Natha v. Ganesh Singh. 
(1), is distinguishable. The finding there 


was that the alienation itself was for neces- ` 


sity. Ithas been contended here that the 
learned District Judge's finding is the same 
really, though the words used are different, 
but there is no force in this contention. I, 
therefore, accept the appeal and decree 
the plaintiff's cleim. Parties will bear 
their own costs throughout. ` 
Appeal accepted. 


A. 
(1) 136 Ind. Cas, 285; A I R1932 Lah. 
R 46; Ind, Rul,(1932) Lah. 217; 13 L 524, 





ALLAHABAD ‘HIGH COURT. 

Civil atin Appeal No. 784 cf 

1931. 
February 27, 1933. 
YOUNG AND ĪQBAL AHMAD, JJ. 
In the matter of the INDIAN COMPANIES 
ACT VII oF 1931 AND OF THE INDIAN 
STATES BANK LTD., IN LIQUIDATION’ 
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179; 33 P L 


Companies Act (VII cf 1918), s. 196—Official Liqui- - 


dator's application under— Allegation 

Conteris of application— Specification of 
Objection as to jurisdiction—S, 196, scope of. 

While the court must consider 

plication of the Official. Liquidator 
Companies Act, and only pass an order on being 
satisfied that there is reasonable ground for the 
allegation of fraud upon facta stated in the applica- 
tion, there is no necessity to specify the charge of 
fraud with the same particularity as would be neces-- 
sary in a criminal charge under the Indian Penal 
Code, It is impossible generally to lay down in each 
particular case what should he the contents of an 
application under this 
depends on the factsin the particular case. The 
person against whom there is an allegation of fraud 
should be clearly named and some facts stated in the 
application itself to show that a prima Jacie case 
exists against that perecn. Once the Official Liqui- 
dator has made-cut any prima facie case of fraud 
against an ollicer, the examination is not to be con- 
fined to the. particular fraud mentioned in the ap- 
plication. Tle only objection which an officer of the 
company can make to anorder ofthe court passed 
ex paite against him for his public examination’ is 
one of jurisdiction. He isnot entitled at that stage 
to endeavour to show that the charge of fraud is 
incorrect Ex parte, Barnes 
Naval Outfitters (2), referred 


of fraud— 
charge— 


under s 146, 


to. 


‘Section 196 is designed for a thorough investiga- 


judicially the ap-’ 


` eecticn. Each application’ 


(1) and In re Civil and- 


tion of the affairs of the company and the actions of. 


the officers. 
Messrs. Bhagwati Shankar, and Jawahar 
Lal, for the Applicant: 


Messrs. N, P. Asthana; R. K, Malaviya, K E 


1 


‘Nath Singh it was 


lows :— l 
“When an order. has been: made for ‘winding : up” 


1933 
N. Malaviya, K. C. Mita) Krishna Murari 


‘Lal, and Ram Lat Kapoor, for the Opposite 


Party. 

Judgment.—A compulsory order for the 
winding up of the Indian States Bank, Ltd., 
was -passed by this court. An Official Liqui- 
dator was appointed. The Official Liqui- 
dator on the 2ndand 9th December 1932 
applied unders. 196 of the Indian Com- 
panies Act tothe covrt stating that in 
his opinion fraud had been committed by 
the persons named in his application in 
relation to the company since its forma- 
tion, and asked that the persons so named 
should be publicly examined.- Appended 
to the application -was a Schedule in which 
appeared a statement ofthe facts as against 
each. of the persons named ın the applica- 
tion,- from which the Official Liquidator 
asked the court to infer. that fraud had 
been committed by them; for example, 
as regards one .of them Kunwar Gopi 
said: “This man 
was one of the partners of Vidyarthi Tan- 
don & Co., who were the managing agenis 
of the Indian States Bank, Ltd., and was 
one of the signatories to memorandum and 
articles ofassociation. He was one of .the 
first directorsof the company and as such 
made the first allotment of shares, which 


‘was fraudulent. He himself did not pay 


anything for his shares. .Onthe.other hand, 
he fraudulently charged to the company 
large sums of money in various ways with- 
out any right or justification. He.. was 
also privy and party to many other fraud- 
ulent acts of Vidyarthi Tandon & Co, 
and his partners B., S. Vidyarthi and A, 


B. Tandon which will be the subject-matter: 


of his -examination.” Similar allegations 
were made in the Schedule against each 
of.the persons sought to be publicly exam- 
ined. On that application which was ea. 
parte, the Judge -in charge of company 


-matters passed orders for the public exami- 


nation’ of those mentioned.. The court was 
subsequently moved by Counsel-on behalf 
of certain of these persons to set aside the 
ex parte order om the ground that the ap- 
plication of the Official Liquidator did not 
give the court jurisdiction to make-the order 
as the charges of fraud in the application 
were not made with sufficient particulari- 
ty. Thelearned Company Judge referred 
this mattertoa Bench. | a | 
_ The point referred to this Bench necessit-. 
ates consideration of s. 193 of the Indian 
Companies Act. Section 196 (1) is as fol- 
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a company by the court, and the Official] . Liqui- 
dator has applied to the court stating -thatin his 
opiniona fraud has been committed by any person 
in the promotion or formation of the company or by 
any director or other officer of the company in 
relation to the company since its formation, the 
the application, 
direct that any person who has. taken any part in 
the promotion or formationof tlie company, or has 
been a director, manager or other officer of the 
company, shall attend before the court on a day 
appointed by the court for that purpose, and be 
publicly examined as tothe promotionor formation 
or the conduct of the business of the company, or 
as to his conduct and dealings as director, manager 
or other officer thereof.” - , 
It is contended by Counsel forthe officers 
of the company sought to be publicly ex- 
amined that where a charge of fraud is 
made, it isa charge of a criminal nature 
and the person to be examined is entitled 
to have notice of the charge or charges | 
in the same way as he could. have notice 
under the Indian Penal Code. He prays 
in aid sub-s. (6) of s. 196, which enacts 
that if the person examined is, “in the 
opinion of the court, exculpated from any 
charges made or suggested against: him, . 
the court may allow him such costs:as in 
its discretion it may think fit,” and he quotes 
as an authority fwo leading cases- on the 
construction of a similar section in the 
Companies Winding Up Act (1890) in Eng- 
land, namely Ex parte Barnes (l) and 
In re Civil and Naval Outfitters- (2). These 
provisions of the Companies Winding Up 
Act (1890) together with the Companies Act 


‘of 1908 in England have been consolidat- 


ed in the Companies Act of 1929. The 
equivalent section of the latter Act ıs 216. 
While of course, this court on questions 
arising under:the Companies Act will pay 
the greatest respect to the decisions ‘of 
the courts in England, it is- to be noted 
that the. terms of s. 196 of the Indian Act 
are different from the terms of s. 216 of 
the English Act, and further the whole 
scheme of the English Act, -in so‘ far-as the 
Official Receiver or Liquidator in -England 
is’ concerned, differs very materially from 
fhe provisions in the Indian Act as to the 
duties of an Official Liquidator when a 
complusory order has been made in India. 
` Sections 195 and 196 of the Indian Act 
are the- only sections which provide for an 
investigation by a Liquidator into the 
conduct of the officers of the company be- 
fore liquidation. . In England, on the other 
hand,s. 161 of the Act of 1929 gives the 
official known as the Official’ Recevier 
; u (1896) App. Cas, 146. y , a 

` (2) (1899) 1 Oh. 215; 68 L J Ob, 164; COLT 241; ` 
47 W R 233; 6 Manson 100, T 
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“powers which are not given to the Liqui- 
dator jin India by the Indian Companies 
Act. Section 181 of the 1929 Act is the 
same ass. 147 ofthe Act of 1908 which 
was inforcein England when the Indian 
Act was passed. By s. 181 of the English 
‘Act the Official Receiver is entitled to 
have astatement of the affairs of the 
company verified by affidavit submitted 
to him by the officers of the company to 
be ‘wound up. He is also entitled by r. 50 
(2) made under the Act to hold personal 
interviews with the officers of the company 
for the purpose of investigation into the com- 
pany’s affairs, and the ‘duty of every such 
person is to attend at the Official Receiv- 
er's office and give the Official Receiver 
all the information that he may require. 
It is thus seen that in England the Off- 
cial Receiver is entitled to have the full- 
est information before the, equivalent 
sections in the English Act to ss.195 and 
196 of the Indian ‘Act may be brought 
into use. -A further difference to be noted 
is that in s. 216 of the English Act of 
1928 it is énacted that the Official Re- 
ceiver, in order to give the court jurisdic- 
tion to make an order for public examina- 
tion; has to submit a “further report stat- 
ing ‘that in his opinion a fraud has been 
committed.” In England he has already 
by this made a preliminary report 
after the investigation indicated in s. 181. 
The Indian Legislature, however, has seen 
fit not to give the Official Liquidator the 
powers of investigation alluded to and 
struck outfrom s. 196 the provision as to 
the further report. It is thus seen that 
the English decisions on the English Act 
on this. point cannot be held to be binding 
upon this court. We have, however, come 
to a decision on the construction of s. 196 
very similar tothat arrived at by the Eng- 
lish Courts in Hx parte Barnes (1), and In 
re Civil and Naval Outfitters (2). 

“ We have to consider the provisions of 
ihe Indian Act alone. It has been contend- 
ed by Counsel for the officers of the 
company that s. 195 of the Indian Act 
gives ample power for preliminary inves- 
tigation. An examination under s. 195 has, 
by the practice of this court, been a private 
examination. The Allahabad High Court 
Rules allow the rules of the English Court 
to be used where there is not rule made 
for this court, provided of course that the 
rules in England are made under a section 
similat to a section of the Indian Act, 
The English Rules provide for‘an'‘examina- 
tion similar to that under s, 195to bé 
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held in Chambers, and theřeforé a similar 
examination under that section in this 
country is also held in Chambers. We are 
not of opinion, however, thet the provisions 
under s.195 give the Official Liquidator 
ihe powers of an Official Receiver in the 
courts in England ; for instance, a person 
summoned under s. 195 “may demend his 
expenses.” In India expenses may be a 
large sum, 2s the officers of the company 
in liquidation mev have a long distance 
to travel before arriving in Allahabad. 
No investigation under s. 195 would, there- 
fore, he possible if the officer of the coni- 
pany had so exhausted the funds’ of the 
company as to leave nothing in the 
hands of the Liquidator. Section 196 on 
the face of it gives jurisdiction to a court 
to make an order for public examination 
immediately the Official Liquidator has 
applied to the court stating that in his 
opinion a fraud has been committed by 
any director or other officer.of the company. 
It is, however, under the same section 
the duty ofthe court to consider the ap- 
plication. It appeers to us to be clear 
that such consideration must be a judicial 
consideration based- upon information 
supplied in the application. .The court 
before it passes an order for public 
examination, which isa serious matter, 
must be satisfied that some facts are 
given in the application which entitle the 
court to find that thereis a prima facie 
case of fraud against the particular person 
named. The wording of the Act, which is 
that the court may “direct that any person 
shall attend before the court and “be 
publicly examined,” does not, in our opinion, 
justify the court, on a general allegation, 
of fraud in the management of the company, 
in making an order for the public examin- 
tion of ‘any person’ not directly- implicat- 
ed in the application of the Official Liqui- 
dator. Justice demands that the person 
against whom there is an allegation of 
fraud should be clearly named and. some 
facts stated in the application itself to 
show that a prima facie case exists against 
that person. Once the Official Liquide ator 
has made out any prima facie case of fraud 
against an officer, the examination is not 
to be confined to the particular fraud 
mentioned in the application. It must be 
remembered that s. 196 is a section designed 
for a thorough investigation of the -affairs 
of the company and - the actions of the 
officers. 

It is further to be noted. that the eal ob- 
jection which an officer of Lhe company can 
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make toan order of the court passed ex 
parte against him for his public examina- 
tion is one of jurisdiction. He is not en- 
titled at that stageto endeavour to show 
that the charge of fraud is incorrect. He 
may, of course, do so on his public exami- 
nation, if he can, and, if he does, under 
sab-s. (6) of s. 196, the court may ‘award 
him costs. 

We are satisfied therefore that while the 
court must consider judicially the applica- 
tion of the Official Liquidator under s. 196 
and only pass an order on being satis- 
fied that there is reasonable ground for 
the allegation of fraud upon facts stated 
in. the. application, there is no necessity 
to specify the charge of -fraud with the 
same particularity as would be necessary 
in a criminal charge under the Indian 
Penal- Code. 

We areof opinion that the particulars 
given by the Official Liquidator in his 
applications as against each of the officers 
are amply sufficient tocomply with the 
provisions of s. 196. It is impossible 
generally to lay down in each particular 
case whatshould be the contents of an 
application under this section. Each - ap- 
plication depends on the facts in the parti- 
cular case. ` 
` The objections are disallowed with cos's. — 
NWA Order accordingly. 
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LAHORE HIGH COURT. . 
Civil Revision Petition No. 289 of 1932. 
October 24, 1932, 
Jar LAL, J. 
RURA MAL—PB&TITIONER 
Versus 
Musammat PARMESHARI AND ofsE2s— ` 

- RESPONDENTS. - 

Succession Act ‘XXXIX of 1935), s. 834—Order 
refusing to revoke certi ficate—Whether appealable. 

Under s. 384, Suszession Act, only an order grant- 
ing or refusing a certificate or revoking a certi- 

‘sate is mids appaalable an order-refusing to revoke 
a certificate has not been made appealable Sharif- 
un-nissa v Masoom Ali (D, distidguished. 

Civil Petition under from an order of the 
District Judge, Ludhiana, dated the 30th of 
March, 1932, affirming that of the Senior 
Subordinate Judge, Ludhiana, dated the 
14th day of February, 1931. 

+ Lula Badri Das, R. B., for the Petitioner. 

Messrs. Mehr Chand Mahajan and Abdul 
Haye, for the Respondents. 


Judgment. -A succession certificate 


under the provisions of the Indian Succes- 


ion Act having been, granted to Musammat 
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Parmeshari, alleged to be the widow of 
Amar Nath deceased, to-whom-the debt in 
respect of which the succession certificate 
was granted was due, an application was 
made by Rura Mal under s. 383 of the 
Indian Succession Act, for the revocation of 
the certificate on the main ground that 
Musammat Parmeshari was not the widow 
of Amar Nath and that he was not noiified 
of the application for succession certificate 
made by her, as should have been done, he 
being the rightful heirof Amar Nath. The 
Senior Subordinate Judge who originally — 
granted the succession certificate, declined 
to revoke it. Consequently, an appeal was 
preferred to the District Judge who, how- 
ever; held that no appeal lay to him from 
the order refusing to revoke a succession 
certificate. Rura Mal has-now presented 
this petition forrevisionin this Court, and, 
after hearing Counsel on both sides, I am of 
opinion that this petition must fail. 

Section 384, which deals with the question 
of appeal inmatters arising out of proceed- 
ings relatingto grant of succession certifi- 
cates, provides that an appeal shall lie to 
the High Court from an order of a District 
Judge granting, refusing or revoking a 
certificate under this part. Section 388 
provides that where a certificate has been 
granted bya court inferior to that of the 
District Judge, the appeal unders. 384 shall 
lie to the District Judge. 

From what I havestated above, it would 
be observed that only an order granting or 
refusing a certificate or revoking 4 certi- 
ficate is made appealable by that section 
and that an order refusing to revoke a 
certificate has not been made appealable. 
Mr. Badri Das on behalf of the petitioner, 
however, relies on Sharif-wn-nissa v. Masoom 
Ali (1). Mr. Mehr Chand Mahajan for the res- 
pondent questions the correctness of the view 
taken in thatcase. Ido not, however, pro~ 
pose to express any opinion on this aspect 
of the case, because, in my opinion, even if 
the view taken in that judgment be held to 
be correct, the facts of that case were quite 
different to the facts of this case. In that 
case the person who applied for the revoca- 
tion of the succession certificate also prayed 
for the grant ofthe same to him after the 
certificate granted to the respondent ‘had 
been revoked. In the present case therets 
no such prayer made by the petitioner. In 
one paragraph of his application no doubt 
he says that he being the heir of the deceas_ 
ed is entitled to a succession certificate. 


(1) 54 Ind Cas 350; 42 A 347; 3 U.P L R (A) 57; 18 A 
LJ 314. | 


486 


‘That-in--my opinion is merely stated-in 
order to establish his right to maintain the 
application for revocation of the succession 
certificate and not with a view to obtain a, 
Succession certificate - Under the cireum- 
stances, the view of the District Judge that 
no appeal lay to him is correct and that 
this petition must be dismissed with costs 
and Lorder accordingly. l 
ae e né l Petition dismissed. 


— 
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we . 


ALLAHABAD HIGH COURT. j 
-= FULL BENCH. . 

Civil Miscellaneous Cage No. 600 of 1932. 

g < February 20, 1933. 
“MUKERBIT, ACTING O. J., KING, 
Bennet, NIAMATULLAH AND 
Ng. A IOBAL AHMAD, JJ. 
.. RAM SWAROOP-—PLAINTIRE 

' VETSUS | 
JOTI AND ANOTHER— DEFENDANTS. | 
- Stamp Act (II of 1899), s. 5, Sch. I, Arts. 28, 62 
(c)—General Clauses Act (IX of 1897), s 18—Instru- 
ments transferring several bonds for one lump sum— 
Proper stamp duty —'Distinct subjects’, meaning of— 
Scope of s 5 and Art. 62 (c)—Interpretation of 
Stamp aa TE ; 
¿A sold to B bya deed for a lump sum twenty- 
nine bonds which had been executed in Aao 
by others. The sale deed bore a stamp duty of 
Rs. 5 only. The Chief Inspector of Stamps was of 
opinion that the stamp duty should have been 
calculated as if there had been a separate gale 
deed for each of the twenty-aine bords On a refer- 

ence being made to the High Court: 
` Held, by the Full Bench.—(Niamatullah, J. and 
Bennet, J., dissenting) that s. 5 of the Stamp Act 
does not apply to the case, and that. under Art. 62 
read with s 13 of the General Olauses Act the stamp 
duty chargeable cn the deed in question wag 
Its ee col. 2.] 

‘Where a provision in the Stamp Act is ) 
different interpretations that which ig for ee Roa 
Gf the subject should be accepted. [ibid] 

Per Niamatullah and Bennet, JJ.—The stamp duty 
should bethe aggregate amount of duties paid on 
ah pons and ess aay interest under which have been 
ransterred, subject to a maximum of R ood 
each bond ‘or deed [p 493, col 1.] uu 
, Order on .reference submitted by the 
_ District Judge, Bareilly as per his letter 
No. 978/XV, dated the 17th October, 1932. 

_ Mr. Muhammad Ismail, Government Ad- 
vocale, for the Crown. 

Messrs, B. Malik and G, 3S. Pathak, for the 

Opposite Party. A 


_ Judgment of the FuN Bench. 
UKI, f A. C. J.—This is 
a. Stamp’ reference made by a learned 
Munsif “through -the Distana J idee. oF 


Bareilly ‘under the following circumsta- 


neces ; — 
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The plaintiff -before the learned Munsif in 
suit No. 327 of 1932 in the court of the Munsif 


of Pilibhit~ brought the suit out of which 


this reference has’ arisen, to recover 
a certain sum of money on foot of a 


bond which had been sold in hiš 
favour by the defendant No. 2 in the 
‘suit on -the 6th of September; 1928, the 


defendant No. J, presumably ‘being the 
executant of the bond. By this sale deed 
the plaintiff purchased not only the bond 
in suit but also 28 other bonds all sold 


_ to him by the defendant No. 2. The sale 


consideration was Rs, 2,425, although at 
the date of the sale the total amount due 
on the several bonds -sold was a much 
larger sum. The sale-deed bore a stamp. 
duty of Rs. 5. The'question raised is whe- 
ther the duty is sufficient. tak 

The learned Munsif himself ‘thought that 
the stamp of Rs. 5 might be sufficient 
although he was not quite certain in his 
mind. He consulted the Chief Inspector 
of Stamps and that officer was of opinion 
that a stamp duty should have been 
calculated treating the sale-deed as £9 
sale-deeds, there being one sale-deed for 
each of the 29 bonds. He was further of 
opinion that s.5 of the Stamp Act applied 
and each bond should be treated as a 
“distinct matter”. Ta 

The first ihing that is to be con- 
sidered is whether the sale-deed really 
comprises or relates to several distinct 
matters within the meaning of s. 5 of the 
Stamp Act and, therefore, the.charge should 
be .the aggregate amount of the duties on 
each separate instrument each comprising 
or relating to one of such matters as would 
be chargeable under the. Act. .. 

If the bonds are to be treated as “distinct 
matters’ then.if a grove be sold,.the numerous, 
trees standing on the grove must also be 
treated as distinct matters. Similarly the 
argument may be pressed forward with a 
great deal of force that when a sack of 
wheat is sold each grain of wheat in the 
sack should be treated as a distinct matter. 
The expression is “distinct matters” and 
not “distinct articles”. Distinct matters 
would be comprised in an instrument, if 
different transactions are sought to be 
evidenced by the same deed. So long as 
a transaction isone and the same it would 
not comprise distinct matters simply because ` 
the goods or properties dealt with by the 
transaction happen to ‘be more than one: 

by one transaction a zemindari 
share, a house and some furniture be sold, 
then nobody would say that-the sale-deed 
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comprises or relates to several distinct 
matters and that the duty should be paid 
separately for each of the articles or pro- 
perties sold and the aggregate value settled 
as the consideration of the sale deed should 
be split up and apportioned to each of the 
properties sold, movable or immovable. — 

Tha Chief Inspector of Stamps has stated 

in his letter that the view taken by him 
is supported by the Board of Revenue of 
the United Provinces and also by the 
Board of Revenue of the Madras Presidency, 
But no case reported or unreported has 
been laid before us and I am not in a 
position to consider the grounds on which 
the view has been entertained. On principle, 
however, and on an independent reading 
of s.5, I am clearly of opinion that it has no 
application. 
_ Although in my opinion s. 9 does not 
apply, it is necessary to find out what would 
be the stamp duty payable onthe docu- 
ment as the stamp reference is before us 
and we should not content ourselves with 
leaving the entire point undecided simply 
because none of the views taken by the 
Munsif and the Chief Inspector of Stamps 
respectively appeals to me. 

_Article 62 of Sch. I of the Stamp Act 
applies to the case ofa “transfer” (which 
includes a sale) of any interest secured by 
a bond. Jn such a case the duty to be 
paid is the duty payable on the bond if 
the same does not exceed Rs. 5 and if 
the duty exceeds Rs. 5, then Rs. 5. It has 
been contended on behalf of the plaintiff 
that the duty payable, where more than 
one-bond is sold, must be the aggregate 
of the duties paid for each bond provided 
the aggregate does not exceed Rs. 5 and 
if the aggregate sum exceeds Rs. 5, then 
Rs. 5. The argument is based on s. 13 of 
the General Clauses Act (Act IX of 1897) 
which says that, unless there is anything 
repugnant in the subject or context, words 
in the singular shall include the plural 
and vice versa. To apply s. 13 we have 
to see whether thereis anything repugnant 
in the context or not. In my opinion the 
very fact.that the duty on the bond to be 
sold is to be considered makes it impossible 
for us to apply the rule of interpretation 
contained in s. 13 of the General Clauses 
Act. If s. 13 be applied we shall have to 
read Art. 62 (c) (T) as follows: 

“If the duties on such the duties with which 


bonds ... ..... notexceed : such bonds are charge- 
Rs. 5. able”. i 


But the expression “the duties on such 
bonds” would be meaningless unless we 
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added the word “aggregate”, before- the 
word “duties” or we added the words “sum 
total of the-duties’ before the word -“du- 
ties’. Under well-known rules of interpreta- 
tion we are not entitled to add words to 
the language of ths siatute in order to 
interpret it. The very fact that the duty 
already paid ona bond isto be considered to 
be the duty payable on the deed of transfer 
implies that Art, 62 contemplates the case 
of a transfer of a single bond, and the 
rule is that if the bond bears a stamp 
duty below Rs. 5then the sum so paid will 
be the duty on the deed of transfer but 
if the duty paid on the bond is Rs. 9 or 
more then the duty payable on the deed 
of transfer would be Rs. 5 and no more, 
If the rule as it stands with words inthe 
singular is applicable to only one bond 
and ifin the case of a bond for which a 
duty exceeding Rs. 5 has been paid can 
be transferred by a deed bearing'a stamp 
duty of Rs. 5 only, it is difficult to believe 
that the Legislature meant that iften bonds 
each paying a duty of more than Rs. 5 
be-transferred, the duty paid- would be 
the same as the duty paid for the transfer 
of a single bond. I am, therefore, of 
opinion that there is something in the 
context which precludes. the application 
of s, 13 of the General: Clauses Act io 
rej 62 cl. (c) of Ssh. I of the Stamp 

Gh. : 

If Art. 62 be ruled out, the question 
will be what is the proper duty payable 
cn the deed of transfer in question. ; 

Section 2, cl. (10) of the Stamp Act 
defines “conveyance” as including 
“a conveyance of sale and every instrument by 
which property whether movable or immovable igs 
transferred inter vivos and which ,is not specifically.. 
provided for by Sch. 1”. l : 

If Art. 62 goes out of consideration then 
the deed of transfer in this case falls 
within the definition of “conveyance” as 
already described. I can find no’ other 
category within which to place the sale-deed 
under consideration. 

In Art. 23 of Sch. I we are told the duty 
to be paid for a conveyance which is not 
a transfer chargeable under Art. 62 is, 
‘under Art. 23, according to the amount of 
the sale consideration which as I have 
already stated, is Rs. 2,425. The duty 
payable would under Art. 23, Sch. I, be 
Rs. 25. ; 

My answer to the reference is that s. 5 
of the Stamp Act does not apply to the 
case nor does Art. 62 cl. (e) of Sch, I of 
the Act apply and that the correct article 


i 
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to apply is Art. 23 of Sch. I ofthe Stamp 
Act and that the proper duty payable is 
‘Rs; 25 | 

King, J.—The instrument in question 
transferred the interests in £9 bonds.’ The 
‘consideration for the transfer was Rs. 2,425, 
‘although ihe sum of the amounts due on 
the bonds was Rs. 6,040-5-3. > 2 
'_ ‘The point which we are asked to decide 
‘iswhether the instrument should be held 
‘to bè aninstrument “comprising or relating 
‘to several distinct - matters” within the 
‘meaning of s.5 of the Indian Stamp Act, 
-1899. Thelearned Munsif who made the re- 
‘ference held that the instrument was clearly 
a “transfer” within the meaning of Art, 62 
(c) which provides forthe duty chargeable 
- on an instrument oftransfer of any interest 
‘secured by a bond. But he doubted whe 
_ ther under s.5 the instrument should be 
‘held to comprise or relate to 29 “distinct 
matters” and therefore to be chargeable 
‘with the aggrégate amount of the duties 
with which 29 instruments of transfer, each 
transferring the interest secured by one 
bond, would be chargeable. 

In my opinion, the provisions of s.5 do 
not apply. Ido not think the expression 
‘distinct matters” in s. 5 can be held to 
mean orto include distinct items of prop- 
erly. Take the case of a sale-deed 
transferring two houses and a grove of 50 
trees for a consideration of Rs. 2,000. Such 
an instrument is a “conveyance” as defined 
In s. 2’ (10). Under Art. 23 the duty is 
chargeable according to the amount 
of the consideration for the conveyance, The 
consideration being Rs. 5,000, the duty is 
readily ascertainable from the scale set 
forth in Art. 23. Nowifitis held thats. 5 
is applicable to such an instrument on the 
ground that it relates to several distinct 
items of property,’ and therefore to several 
“distinct matters’, then it would be 
chargeable with the aggregate amount of 
duties chargeable on 52 instruments, i. e., 
One instrument for each house and one 
for each tree. Although the parties might 
have agreed to a lump sum əs consider 
ation for the sale of the whole lot of 
property, if would be necessary for these 
to pul some arbitrary valuation upon each 
item in’ order thal the aggregate amount of 
duties might be ascertained. Such a 
procedure seems not merély vexatious but, 
‘contrary to the language of the statute. 
Article 23 requires the duty to be charged 
onthe amount ofconsideration for the 
Conveyance and not on the amount of- con- 
sideration for eavh item of property 
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included in ihe conveyance. .Even if.the 
details ofthe consideration were set forth, 


by specifying the price of each item of 


property, I donot think that the position 
would be altered. For the purpcse of 
charging duty we have to look tothe total 
consideration for the conveyance and not 
to the items included in the total. Similar 
principles are applicable to an instrument 
of transfer (Art, 62). | 

In my opinion the expression “distinct _ 
matters” is equivalent to distinct trans- 
cations. One transaction may comprise or 
relate to one hundred distinct items of 
property. But ifitis one transaction then 
s. 9 will not apply. In the case before Us, 
there was one transaction transferring 29 
bonds for a consideration of Rs. 2,425 and 
I do not think any distinction can be made, 
from the point of view of interpreting s. 5, 
between actionable claims and’ other 
classes of property. No authority .has been 
shown to usin support of the view that 
s. 9 is applicable to an instrument such 
as the onein question. The Chief Inspector 
of Stamps states that the Board of Revenue 
in the United Provinces and Madras have ` 
taken that view, but no décisions by these 
authorities have been shown to us, -so we 
are unable to take their reasoning - into 
consideration. l 

Ifthere is any judicial authority for the 
proposition that a sale deed comprising 
several items of property should be held 
to comprise several “distinct matters ’ within 
the meaning of s. 5, it is inconceivable 
that no such authority can be cited, as 
such sale deeds are very frequently exe- 
cuted. For the above reasons I hold that 
s.5 does not apply to the instrument in 
question. | 

A further point has been raised in argu- 
ment before us. It i8 suggested that 
Art. 62 (c) applies only- to an instrument 
transferring the interest secured by one 
bond, and that an instrument transferring 
the interests secured bytwo or more bonds 
would be a “conveyance” governed by 
Art. 23. I regret that I am unable to 
concur in this view. 

Article 62 (e) enacts that the proper 
stamp duty onan instrument of transfer 
“of any interest secured by a bond, if the 
duty on such bond does not exceed 
Rs. 5 “shall be” the duty with which 
such bond is chargeable, and in any other 
case “shall be” Rs. 5.” The Article speaks 
of “a bond”. We are admittedly bound to 
follow the well-known rule of interpreta- 
tion embodied in s. 13 of the General 
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Clauses Act, 1897,.2. ¢.,that words in-the 
singular shall .iriclude. the plural, ‘unless 
“there is anything repugnant in the 
subject.or context. Sowe must apply the 
rule to bonds, in the plural’ unless there’ is 
any such repugnancy. I cannot see 
any. such repugnancy as it seems to 
me: that the words can be read in the 
plural without difficulty thus :— 

‘The proper stamp duty on a transfer of 
any. interests. secured by bonds shall be 
the duties with which such bonds are 
` chargeable, if the duties on such bonds 
do not exceed Rs. 9, and shall be Rs. 9 in 
any other case. 

It is argued that the expression “the 
duties” would be meaningless unless we 
add some words such as “the sum total of 
the duties” orv “the aggregate amount of 
the duties.” Jt is true that the expres- 
sion, “the duties” would tave to be under- 
stood as meaning the sum of the duties, 
but I think the extra words can be 
tacitly understood without being eX- 
pressed. 

Fhe- language - of Art. 62 (a) may ‘be 
referred to by way of example. This lays 
down that the proper stamp duty on a 
transfer of shares (plural) shall’ ba one 
half of. the duty payable on a conveyance 
(No. 23) for a consideration equal to the 
value of the share Mea dered Now in 
this case it is beyond controversy that 
the word “share”, in the second column, 
must be construed as including the plural, 

because the plural ‘“‘shares” is used in 
' the first column. So, it is absolutely 
` necessary to read the ‘last words in the 
second column as “equal to the values 
_of the shares”. Isthis expression mean- 
ingless? I think not. In my opinion 
it means equal io the sum of the values 
of the shares, or the aggregate. amount 
of the values of the shares and it can 
readily . be understood in that sense 
without any extra words being expressly 
added. Similarly, in Art. 62 (c) I see no 
difficulty in understanding the expression 
“the duties” as meaning “the sum of the 
duties without any extra words being 
expressly added. It is a fundamental 
principle of the interpretation of a statute 
that one should, if . possible, make sense 
of it and should not reject any expres- 
sion as meaningless “ut res magis valeat 
quam pereat.’ 

In Art. 62 (c) I think chars is no real 
difficulty in applying the rule to twoor more 
bonds as well as to one bond. Neither’ the 
learned Munsif nor the Chief Inspector of 
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Stamps seems to have felt any. such 
difficulty. They ‘assumed that. Art, 62 (c) 
was applicable, although 29 bonds w exe 
tr ansferred by one sale deed, 

If it is held that- Art. 62 (c) ‘applies only.. 
to the transfer of one bond, and if it is 
further held that s. 5 dòes not apply.to. this 
case, then I think it follows that the instru- 
ment under consideration must be. treated 
as a “conveyance” under Art. 23% “To hold 
that an instrument transferring one bond 
is a “‘Lransfer” (Art. 62) and that an instru- 
ment transferring two bonds isa “convey- 
ance” (Art. 23) involves such a strange and 
apparently illogical system of classification 
that I should be reluctant to impute any 
such intention to the Legislature. To 
hold that the statute has fixed a maxi- 
mum duty of Rs. 5 on an instrument trans? 
ferring any number of bonds of any -value 
does not seem to me to ‘involve any impossible 
or improbable assumption. It is clear that 
a maximum duty of Rs. 5 is fixed on an 
instrument transferring one bond.” If no 
distinction is made'as regards duty bet- 
ween the transfer of a bond securing 
Rs. 1,000 and the transfer of a bond se- 
curing a lakh of rupees, I fail to see why 
there ‘should necessarily be any distinction 
as regards duty between a transfer of two 
bonds securing a total sum of Rs. 1,000 and 
a transfer of two bonds securing a total of 
a lakh of rupees. 

For the above reasons I regret that I can- 
not accept the view that the word “bond” 
in Art. 62 (c) must be, read only in the 
singular and not in the plural. I agree 
with the learned’ Munsif that Art. 62 (e) 
applies to thè instrument. ~ 
' Putting ‘the case at its lowest. there is at 
least some doubt whether Art. 62 (c), does 


not apply, and the benefit of doubt in a 


fiscal statute must be given to the’ subject, 


Niamatullah, J.—This is a reference 
under s. 60 Stamp Act, II of 1899. The 
case is one in which an obligee under about 
twenty nine simple money bonds and 
mortgage deeds has transferred his rights 
for one lump sum as consideration without 


‘specifying the ‘consideration in respect. of 
“any one of them. l 0 


The relevant provisions of the. Stamp 
Act to be considered are s. 5 and Art. 62 
(c). Section 9 rurs as follows:— | 
“ “Any instrument comprising or'relating to several 
distinct matters shall be chargeable with the ag- 
gregate amount of: the duties with which ceparate 
instruments, each comprising or. relating io one of 


-such matters, would be chargeable under this Act.” 
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* The'part of Art. 62 which is relevant for 


the purposes of this case is as follows : — 
(“Description of instrument”). (“Proper Stamp 
Duty"). 


“ “Transfer (whether with or 

without consideration)” 

-. “(c) of any interest secured 

by a bond, mortgage deed 

or policy of insurance" 

“ (a4) if the duty on such bond, ‘The duty with which 

mortgage’deed. or policy does such bond, mort- 
not exceed five rupees” gage deed or po- 

7 A l licy of insurance 

is chargeable”. 


-“ (41) in any other case”. “Rupees five” 


It is contended on behalf of the Crown 
that the instrument of transfer in the pre- 
sent case comprises “several distinct mat- 
ters: within the meaning of s. 5 and that 
consequently it is chargeable with the ag- 
gregate amount of duties payable on 
transfer of each of the bonds and deeds by 
a separate instrument. The Article said 
to be applicable is Art. 62 (c) quoted 
above. I do not think that the deed of 
transfer in question before us comprises 
several distinct matters. The word ‘“mat- 
ter” signifies, in this connection, one transac- 
tion or bargain. To determine whether ‘an 
instrument comprises one matter or more 
it is essential to find whether the parties 
negotiated for all the objects transferred 
as one unit. An important test is whether 
one lump sum was settled as the consi- 
deration for all the objects transferred by 
one to. the other, no separate consideration 
for each object being part of the bargain 
though the. estimated value of each might 
have entered into the calculation of the 
consideration finally agreed on. The above 
test-is fully satisfied in the present case. 
The deed mentions one lump sum as the 
‘price of the executant’s rights under all 
the deeds. There is nothing to suggest that 
each deed was the subject of a separate 
bargain. .Another test which. may be 
applied as a roughand ready way of ascer- 
taining whether a document embodies 
several ‘distinct matters’ is to find whether 
separate deeds can be executed in respect 
of. each of the alleged “matters” without 
interfering with the terms of the agreement 
between the parties. Judged by this test 
the instrument in question cannot be re- 
garded as embodying several distinct mat- 
ters.. For these reasons I hold that s. 5 
does not apply: : 

The. next question .is whether under 
Art. 62 (c) no more than the maximum duty 
of Rs. 5 is payable even though numerous 
interests under various bonds and mortgage 
deeds have been transferred. It is con- 
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tended that under $. 18, General Clauses 
Act, singular includes plural and that, there- 
fore, the same duty, subject to a maximum of 
Ks. 5is payable, it is argued that all singular 
nouns occurring inthe article should, for 
the purposes of this case, be read as 
plural. and as the ‘duties’ onthe bonds and 
mortgage deeds exceed Rs. 5 no more than 
that .sum is payable on the instrument in 
question. This construction necessitates 
the introduction of the word “aggregate” 
before “duties.” This objection is not, 
however, as serious as the one to be present- 
ly mentioned which may not ariss inthe 
case before us but will have to be sur- 
mounted if the singulars in the. article 
are to beread as plurals. It so happens 
that in this case the aggregate duties on 
all the bonds amount to more than Rs. 9. 
Let us take acase in which interests 
under three bonds and mortgage deed are 
transferred and duiies paidon such bonds 
and ‘deeds areof Rè. 2-1-8 and 1 respective- 
ly, so that the aggregate does not. exceed 
Rs, 5. In sucha case, according to the 
second column of the article the duty is 
determined by ‘the duty with which such bond, 
mortgage deed orpolicy of insurance is 
chargeable.” Which bond or deed are we 
totake as supplying the determining factor? 
It is'as arbitrary to take the highest, that is 
Rs, 2, asthe lowest, that is, Re. lor the 
aggregate, that is Rs. 4-8, any of which 
alternatives makes it indispensable that 
some more words shauld be read into the 
article. Tomy mind the words “a bond, . 
mortgage deedor a policy of insurance,” in - 
the context in which they occur and 
coupled with the words “such bonds ete.” 
exclude the hypothesis that singular in this 
article includes plural. l 


The first column of the first Schedule of 
the Stamp Act is headed as “description of 
instrument” and the second prescribes a duty 
with reference tothe description thereof. 
The word “instrument” is defined in s. 2 
(14) to include “every document by which 
any right or liability is or purports to be, - 
created, transferred, limited, extended, 
extinguished or recorded”. If by an instru- 
menta distinct right is transferred it 
should be described .for the purpose of 
stamp duty as an instrument of transfer 
of such right, it may also be an instrument 
of. transfer of another distinct right and to 
that extent itis another instrument. Where 
as inthis case, the instrument conveys 
several distinct rights, some under bonds 
and some under mortgage deeds, executed 
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‘by different persons, it cannot be correct- 
ly and exhaustively described without 
reference to the transfer of each of such 
rights. -In my opinion the instrument be- 
foré us should be described asthe instru- 
ment of transfer of the interest secured 
by bond A executed by X; alsoas an 
instrument of transfer of the interest secur- 
ed by bond B executed by Y; also as an 
instrument of transfer of the interest secur- 
ed by the mortgage deed © executed by 
Z; and so on. This being so, the 
stamp duty should be paid as if there are 
so many instruments as the number of 
interests transferred thereunder though 
they. are to be-found within the four 
corners of one paper seemingly embodying 
only: cne instrument.. Consideration is not 
a. material element in determining the 
duty -payable under Art. 62 and, therefore, 
one “distinct matter” referred toin s. 5 
may include several transfers all of which 
were madein one and the same bargain 
or transaction, the consideration being one 
and entire: for all.” - 

_ In the view I take, the stamp duty should 
be the aggregale amount of duties paid 


on the bonds and deeds, interests under 


which have been transferred, subject toa 
maximum of Rs. 5 ın case of each bond or 
‘deed. Inother words, the duty payable is 
thesum of all the duties paid on such 
bonds and deeds, provided that where’ the 
duty paid-on any one bond or deed exceeds 
Rs, 9 it shall. be taken to beonly Rs. 5. - 


Bennet, J.- In this reference the plaint- 
iff argues that the article applicable is 
52 (c) (ii) of the Stamp Act, Sch. 1.- Art. 
-62 (c) deals with “the transfer of any in- 
terest” secured by a bond, mortgage deed 
or policy ofinsurance.” The present case 
is one of .the transfer of the interest secured 
by bonds and mortgage deeds. Hence the 
article is applicable. Article 23 does not ap- 
ply because it relates to a conveyance “not 
being a transfer charged or “exempted 
under (No. 62)" and the:present case does 
‘come under Art. 62. 


The next point isthe main contention 
— the method of applying Azt.62. Plaintiff 
contends that s. 13 of the General Clauses 
Act, Act X of1897, should be applied 
and the words in the singular should in- 
clude the plural so. that Art. "62 ’c) will 
include “the transfer of any interests 
secured by bonds, mortgage deeds .. ” We 
„have to see whether thereis anything re- 
pugnant in the context: or not. ‘Article 


RAM SWAROOP ¥. JOTI. 


example givenby the Hon. Mr. 


491 
62 (c) (4) will then read: 


< ¢ 
-Dageription of Instrument Proper Stamp duty. 
“If the dutieson such bonds, “the duties-with which 


mortgage deeds...do not such bonds, mortgage- 
exceed five rupees.” deeds aré chargeable’ 


There are 29 bonds and mortgage deeds 
transferred in the present deed of transfer. ` 
If each bond or deed were’ originally 
stamped with Rs. 4 the duties on such 
bonds or deeds would not exceed Rs. 5. But 
the duties with which such bonds are charge- 
able would be Rs. 4 X 29, thatis Rs, 116. 
If however the duty on each bond ordeed 
is Rs. 5or more, the case would ‘come 
under Art. 62. (c) (ii) and the duty accord- 
ing tothe plaintiff would be only Rs..5. 
The theory therefore leads to an absurd 
conclusion. To avoid such a conclusion, it 
would be necessary not merely to read the 
singular as the plural, but to introduce 
some words specifying that the duties 
should be added together and. the aggregate 
considered ‘to see whether (i) or (ii) should 
be applied. But s. 13, General Clauses Act 
does not make such a provision, -and it 
seems strange that the Stamp Act should 
have omitted to specify that this was in- 
tended. Even if we add the duties toge- 
ther, a further difficulty arises from the 
: Justice 
Niamatullah, of what” would bethe proper 
samp duty for the transfer of three 
bonds of Rs. -1, Rs. 1-8 and Rs. 2,. 
Another point to be no‘ed is that Art. 62 
does refer to. other | transfers which ‘are 
clearly tobe taken inthe singula" in (a) 
the shares in an incorporated company can- 
not be taken to cover transfers of shares 
in more companies than -one, because the 
deed of transfer has to be filed in the. 
office of the company permanently. Similar- 
ly in the case of (b) debentures. Both (d) and 
(e) refer to property held under one title, 
either as Administrator -General or -as 
trustee. The four classes of exemptions all 
refer to single transfers of single articles 
as the transfers are by endorsement. . 
When (a) (6) (d) (e) and-the four excep- 
tions refer to- the-singular in cases where 
the plural cannot be applied, it does not 
appear logical to apply the plural to the 
singular words in (e). a 
- In this connection I - may observe that 
reliance -has been placed on the occurrence 
of the word “shares” in the first column 
of Art. 62 (a) and “share” in the second 
column, and itis argued that the “word 
“share” must de construed as including the 
plural, and if thisis done-in Art. 62 (a) it 
must be done in Art. 62 (c). 
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“Lek us examine the matter in the light 
of provisions in previous Stamp Acts. In 
Act X of 1862 the provision we. 

“Gonveyance or transfer of a 
share of a Banking Corporation or Joint 
Stock Company whether by deed or 
endorsement, when the market value of 
the share transferred does not exceed 
Rs. 100 per share.. 

When itexceeds Rs. 100 and does not 
exceed Rs. 200, etc o. 8 annas ete. 

-In Act I of 1879 the provision was ; 
60—Transfer _ 

(a) OË shares in a company or 
association. 


4 annas` 


One quarter of the 
duty payable cn 
a Conveyance 
(No. 21.) 


In Act IT of 1899, the present Stamp Act; 

62—Transfer 

(a) Of shares in an incorporated (one-half) of the 

company or other body corpor- duty payable on a 
conveyance (No. 


ate. 

; 23) for a consider- 
ation equal to the 
value of the 

- share.” 
‘In view of the different forms of expres- 


sion'in these Acts when dealing with the 


transfer of shares I think that use of the - 


word “share” in the present Act is merely 
a grammatical error for “shares” and it 
doss not seema casein which it is neces- 
sary to invoke the assistance of s. 18 of the 
General Clauses Act? ` 
“ So far I have been considering the con- 
tract of Art. 62 (c). The General Clauses 
Act s. 13 states that the rule cannot be 
applied “if there is anything repugnant 
in the subject or context.” 1 now proceed 
to consider whether there is anything re- 
pugnant in the subject: The subject. of 
the Schedule of the Stamp Act is the 
amount of duty to be charged on every 
instrument mentioned in it, as laid down 
by s.3 ofthe Act. It appears to me to bea 
“subject which is repugnant to the 
‘application of the rule that the singular 
should include the plural, A - si- 
milar subject is the duty imposed bya 
‘Customs Schedule. No one would apply to 
a Customs Officer to reduce a customs duty 
on the ground that the singular should in- 
‘clude the plural. 

I consider that these Schedules should be 
treated with mathematical precision and 
that a rule that the singular should include 


the plural is out of ‘place in the interpre- . 


tation of these Schedules. It would have 
been quite easy for the Art. 62 (c) to have 
been expressed thus, if it was intended to 
cover the case of the plaintiff: l 

(c) of any interest secured, by a bond, 
mortgage deed or policy of insurance or by 
several of such instruments. Where a 
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Schedule laying down a scale: of charges 
does not expressly provide for the same 
charge to apply to a number of articles 
andio one article, Iconsider that the result 
should not be obtained by the introduction of 
& rule of interpretation that the singular | 
includes the plural. 

The second matter in controversy is the 
meaning to be attached to the ih-ee words 
“several distinct matters” in s. 5 of the 
Stamp Act, IT of 1899. This section is iden- 
tical with the first paragraph of s. 7 of 
Act I of 1879, the second paragraph corres- 
ponding tothe presents.6. I now proceed 
to examine some rulings on the point. In 
ae Reference under the Stamp Act (1) it was 

eld: 

_ “The transaction or matter to which the instrument 
in question relates is single and indivisible and 
cannot be treated as relating to two distinct matters 
within the meaning of s..5cf the Stamp Act. The 
instrument contains only one contract, a demise; the 
option of renewal of the lease is ancillary to it and 
forms part of the consideration for entering into the 
lsase....In Referred Case No.1 of 1876 (2) on a re- 
ference by the Board of Revenue, it was held thata 
conveyance with the usual covenant for title, cannot 
be construed: as constituting an indemnity bond s0 
as to render the document liable to stamp duty as 
an indemnity bond in addition to the stamp duty to 
which it is liable as a conveyance. It was there 
held that an instrument can be regarded as falling 
under two distinct categories each requiring a sepa- 
rate stamp, only where there is what is calleda 
‘distinct consideration’ for each and not where there 
is a unity of consideration as in the present case" 
This shows that in each of these documents 
there was a main contract and a subsidiary 
or ancillary contract which formed part 
of the consideraticn for one party. In the 
present case none of the twenty-nine trans- 
fers is subsidiary or ancillary to another, 
and although the consideration is expressed 
as a lump sum of money it would be pcssi- 
ble for the parties to assign part of it to 
each transfer, and doubtless they did make 
some such calculation in arriving at the 
sum total, 

In Ex parte Hill (3) there was an ar- 
rangement which was partly a lease and 
partly a usufructuary mortgage. On page 
259* it was held: i 

“It seems clear to us, that, under these .circumstanc- 
es, the loan is the consideration for the lease and the 
lease is the consideration for the loan; and that 
neither part of the arrangement would have been 
complete without the other.” | 

“We, therefore, think it impossible to say, that 
the instrument relates to two distinct matters within 
the meaning of the first clause of s. 7 of the General 
-Stamp Act. That clause, in our opinion, relates only 
to transactions so distinct in their nature as to be 

(1) 25 M 3 at p. 6. 

(2) 1 M 133. 

(338 O 254, 
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capable of being carried out by tio or more instru- 
ments instead of one, whereas here the contract is 
essentially one transaction.” 


his lays down the test - whether the trans- 
‘action can be carried out by two or more 
instruments instead of one. In the present 
case the 29 transfers could be carried out 
by 29 instruments, assigning to each in- 
strument its part of the total consideration 
or merely by a reference to the fact that a 
lump consideration was paid. 

In my opinion the mere fact that the 
parties are the same does not prevent an 
instrument from referring the two distinct 
matters. Now does the adding up of items 
of money consideration have such an effect? 

Th’s ruling in Hx parte Hill (3) has been 
referred to with approval in the Reference 
under Act I of 1879 (4).. This was a case 
of a lease with hypothecation of property 
to secure payment of the rent. It was held: 
- “As to the second question, in our opinion the 
document in question cannot be regarded as an 
instrument comprising or relating to several distinct 
matter", The matter to which the instrument re- 
lates was the terms upon which the lessors let the 
land and the lessees took the holding. The mortgage 
was not-a distinct matter from the lease. It was 
as much the matter of the lease as an ordinary coven- 
ant to pay would be part of the matter of the lease. 
Weare consequently of opinion that para. 2 of s. 7. 
of Act I of 1879 applies to this cise. .We are for- 
tified in this opinion by the decision of the Calcutta 
High Court in Ex parte Hill (3)." - 

These rulings show that matters may be 
distinct where ; 

(a) A number of persons with different 
interests make unconnected agree- 
menis with a third party, such as 
the transfer of some of their sepa- 

i rate interests, l 
[Reference under Stamp Act (5).] 9 

(b) Two. parties make agreements which 

~ are not connected. 

And the test to be applied is whether the 
transactions can be carried out by two or 
more instruments instead of one. 

I may refer to an analogy which was in- 
troduced into argument in regard to this 
test. It was said that in the present in- 
strument the 29 bonds and mortgage deeds 
should not form ihe subject of 29 deeds of 
transfer any more than a transfer of 29 
trees; houses, etc., should be split up. But 
the analogy is misleading, for the trees, 
houses, etc., all come under the heading of 
immovable property owned, by tha transfer- 
or. A the owner of any number of items 
of immovable |property, may execute a 
single conveyance for transfer of his inter- 
est. When an owner acquires new immoy- 

4) 17 A 55 -at p. 57; A'W N 1894, 204, 

(5) 24 M176 at pp. 183,184,.--.- - 


~ 
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able property, it merges in his estate. The 
new property was perhaps derived from a 
vendor who had a different title from pre- 
vious vendors tc A, and to this extent there 
is a difference. But A is the owner of all 
his immovable properly and from this point 
of view the properiy is homogeneous. The 
case of an owner of 2 number of bonds and 
simples mortgages is different. He is no 
doubt the owner of all the rights in these 
documents. But his rights would have to 
be enforced in separate suits, and he is not 
the owner of tangible immovable 
property within the meaning ofs. 54 
of the Transfer of Property Act, A bond 
is an “actionable claim” as defined by s. 3 
of the Transfer of Property Act, and s, 130 
states that the transfer of an actionable 
claim shall be by an instrument in writing. 
And the transfer of the rights under a simple 
mortgage, being intangible immovable 
property must also be by a written instru- 
ment. The Stamp Act provides in Art. 62 (e) 
for stamp duty on the transfer of a bond and 
the transfer of a mortgage deed. The Act 
takes a bond as aunit and a mortgage deed 
as a unit. The Act therefore deals with a bond 
and a mortgage deed as separate units for 
the purposes of transfer. As Art. 62 (e) prc- 
vides for the transfer of a bond, ibere isa 
distinct provision in the Schedule for that 
matter, and the transfer of several bonds 
would be “several distinct matters”, There 
is no provision in the Schedule for the 
transfer of several bonds.. But there is pro- 
vision for the transfer of. any nuniber of 
items of property such as houses or trees; 
and so the analogy from items of*property 
is misleading. No doubt each bond is an 
item of property; but itis also a matter for 
which distinct and separate provision ig 
made in the Schedule for its transfer asa 
single unit, and this is not true of a house or 
a tree. That is, there is an article which refers 
to the transfer of “a bond” but no article 
which refers. to the transfer of “a house or a 
tree”. They come under the term “property” 
which comes into the definition of “convey- 
ance” ins, 2 (10). As regards the argu- 
ment that “distinct transactions” is the 
correct meaning of “several distinct matters” 
in s. 9; I would point out that s. 4 uses the 
word “transaction” for the case of several 
instruments employed for completing one 
transaction. The provision is that only 


‘the principal instrument shall be charged 


with the duty. Having: used the word 
“transaction” in s. 4, when the Act comes to 
8, 9, if the meaning is; “any instrument 
comprising or relating to several distinct 


ZUR 
transactions why is the word “lransaction” 
not used? Why is there a change to the word 
“matters”? Is it not because the instrument 
being executed at one time could always 
‘be considered as one transaction? There 
must be some further idea to make the in- 
strument chargeable with the duties of 
several instruments. What is this further 
idea? - Is not the simplest solution of this 
problem that the instrument to be charged 


with several duties is an Instrument which , 


has something in it which would bring it 
several times under come duty inthe Sche- 
dule? Does not the present instrument come 
twenty-nine times under Art. 62 (c) (2)? 
Does not this amount'to “several distinct 
matters” inthe sense that each matter has a 
distinct provision for itselfin the Schedule? 
On this view s. 5 and Art. 62 (e) harmonise 
and each applies with the same result to the 


instrument in question.. I may note one 


XN 


further point. - In argument the learned 
Counsel for the plaintiff referred to the case 
of Doe d. Croft v. Tidbury (6), Wills v. 
Bridge (T) and some other old English rul- 
ings. lt was. pointed out in Reference 
Under Stamp Act (5) at pages 183 and 
184 that these cases were decided 
under a statute of Queen Anne where 
the language was quite different from 33 
and 34 Vict. and the Indian Stamp Acts? 
For the reasons I have given, I agree with 
the opinion of the Hon Mr. Justice Niamat- 
ullah that the stamp duty on the instru- 
mentin question should be the aggregate 
of the amounts of duty payable under 
‘Art. 62 (c) on each of the 29 transfers contain- 
ed in the instrument. 

Iqbal Ahmad, J.—I agree with the judg- 
ment that has been delivered by my brother 
KDE „and for the reasons assigned by him 
I hold: 


(1) That the case does not come within 


the purview of s. 5 of the Stamp Act, and 

` (2) That the proper stamp duty on the 
deed in question was a sum of Rs. 5. 

: By the Court.—The opinion of the majo- 
rity of the members of the court is thats. 9 of 
Stamp the Act does not apply tothe case, and 
that under Art. 62 read withs. 13 of the 
General Clauses Act the stamp duty charge- 
able onthe deed in questionis Rs. 5. Leta 
copy. of this order under the seal of the court 
be communicated to the learned Referrnig 


Officer. 

4 Final Judgment. 
© Mukerji, Actg. C. J—This Stamp Refer- 
= (6) (1854) 14 OB 3041; 20 L R347; 23 Ld O P.57; 
18 Jur. 468; 98 R R637. `- ee 
117) (1848) 18 L J Ex. 384; 4 Ex, 193;-80 R R 
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ence came on a former occasion before myself 
and two Hon'ble Judges. As it was found 
that three distinct views were taken by the 
three members of the Court, a larger bench 
was constituted by the addition of two 
more Hon'ble Judges. The result, how- 
ever, has not proved to be as satisfactory as 
was hoped, for there is still no clear 
majority in respect of any particular 
view. 

As no useful purposeis likely to be served 
by further enlarging the Bench, I have 
thought it fitto modify my views so that 
there may be a clear majority on one view. 
The fact that there has been so much differ- 
ence of opinion shows that the Stamp 
Act on the point in question is capable of 
various interpretations. 1 think I may 
accept that interpretation which is forthe . 
benefit of the subject, the Act being purely. 
a fiscal one, `’ 

In modification, therefore, of my opinion 
expressed on. the 11th of January, 1933, I 
hold that s. 13 ofthe General Clauses Act 
can be made applicable to Art. 62 of the 
Stamp Act asheld by two of my brothers and 
that, therefore, the: stamp duty payablein 
this particular case will be Rs. 9 and -nọ 
more. | RS i 
e A 


- 


Appeal allowed, 


“any 


LAHORE HIGHCOURT. | 
Second Civil Appeal No. 1978 of 1932. 
March 7, 1933. 
wo: sah Jar LAL, J. 
PARMA NAND—PLAINTIFF — APPELLANT 
VETSUS ' : 
NOTIFIED AREA COMMITTEE, 
SHEIKHUPURA— 
DEFENDANT ~ RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887); 

Sch. II, Art. 85 (i) Gi—Suit for compensation for 
loss due to negligent construction of drain—Juris- 
diction of Small Cause Court—Whether barred, 
. Where the Committee of a Notified Area negli- 
gently constructs a drain in front of a person's house, 
the actof theCommittee does not fall within the 
definition of mischief as contained in the Penal 
Code, and consequently a suit for compensation for 
loss suffered bya person on ‘account of such negli- 
gent constructionis not an unclassed suit and its 
cognizance by a Small Cause Court is not barred by 
Art.35 (ijand (iz) of Sch IL, Provincial Small Cause 
Courts Act. A Z 

Second Civil Appeal from the decree of the 
Senior Subordinate Judge, Sheikhupura, 
dated the ist July 1932, reversing that 
of the Subordinate. Judge, Third Class 
Sheikhupura, dated the 15th of March, 1932, 

Dewan Mehr Chand, forthe Appellant. 


Mr, H.C. Kumar, for the Respondent, | 


1935 
- Judgment. —A preliminary objection 


that a second appeal does not lie in this case. 


has force. The suit was for recovery of 
Rs. 150 compensation for loss suffered by 
the plaint ff on ascount of negligent con- 
struction of a drain by the defendant in 
the ‘Notified Area ofSheikhupura in front 
of the plaintiff's shop. It was alleged that 
by the negligent manner in whichthe drain 
was built, the plaintiffs shop fell. down. 
The Senior Subordinate Judge on appeal 
differed from the tria] Court and held that 
the suit was barred by time, and the plaintiff 
has presented this second appeal. 

The question is whether the suit is of the 
nature of a small cause or whether, as 
claimed by the appellant, it is an unclassed 
suit. The appellant contends that it is 
an unclassed suit because, its cognizance 
by a Small Cause Court is barred by (4) and 
(it) of Art. 35 of the Second Schedule of the 
Provincial Small Cause Courts Act which 
excepts from the jurisdiction cf such courts 
a suit for compensation for an act whichis, 
or save forthe provisions of Chap. IV of 
ihe Indian Penal Code, would be an offence 
punishable under Chap. XVII of the 
said Code. No other clause is relied on by 
.the appellant’s Counsel and apparently 
there is none. I do not think that the 
clause relied upon by him helps him. By 
no stretch of language the act of the Com- 
mittee of the Notified Area in negligently 
constructing the drain in front of the 
plaintif’s house would fall within . the 
definition of mischief as contained in the 
Indian Penal Code. Damage to the plaintiff 
is alleged to have been caused by: the negli- 
gent construction of the drain and the 
consequent percolation of water under the 
foundations of the shop. No direct authori- 
ty is cited on either side, but the matter, in 
my opinion, admitsof-no doubt. I hold, 
therefore, that this second appealis incom- 
petent. | P 

I am not prepared to treat the memor- 
andum of appëal-as a petition for revision. 

The appeal is dismissed but I leave the 
pärties to bear therr own costs, l 


N. , Appeal dismissed. l 





BOMBAY HIGH COURT. 
Criminal Reference No. 97 of 1932. 
November 16, 1932. 
BEAUMONT, O. J., and Murray, J. 
DAGADU KONDAJI - ACCUSED 
VETSUS 
EMPEROR - Prosgcuror. 
Criminal Procedure Code (Act V of 1898), s.. 807— 
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Trial by Jury—Verdi:t of guilty—Reference—Princi- 
ples of interference—Duty of High Court 

Section 307, Orimi al Procedure Code; makes no 
distinction between cases of acquittal ard can: 
viction. But in d aling with the weigit and 
volume of evidence the two cases differ Lecause of 
the presumption of innocence Where a Jury have 
convicted, the High Oourt has to see not merely that 
there is evidence of guilt but that the evidence is 
strong enough fopreciude any reasonable doubt in 
the minds ofthe Jury as to the guilt ofthe accused. 


Criminal Reference made by the Addi- 
tional Sessions Judge of Poona. 
. Mr. G. B. Chitale, for the Accused. 
_ Mr. P.B. Shingne, Government Pleader, 
for the Crown. < 

Beaumont, C. J.—This isa reference by 
the Additional Sessions Judge of Poona 
under s. 307 of the Criminal Procedure 
Code. Accused No. 1 was convicted by the 
Jury by a majority of four to one of the 
offence of rape, and accused No. 2 was 
convicted by’ a similar majority of abet- 
ment of rape. References under s. 307 are 
more common, at any rate in this Presi- 
dency, in cases of acquittal by the Jury 
than of conviction. Indeed I do not myself 
remember to have heard any previous re- 
ference in the case of a conviction. Section 307 
makes no distinction between cases of 
acquittal and conviction, and the learned 
Government Pleader argues that we must 
deal with each’ case on the same footing. 
Just as in cases of acquittal we have only. 
to see that there was-evidence on which 
the Jury could properly acquit, so in the 
case of conviction we have only to see that 
theré was evidence on which the Jury could 


. properly convict, in each case the- verdict 
‘must have been perverse before we can 


interfere. As a proposition of law I think 
that statement is correct. But in dealing 
with the weight and volume of evidence 
the two cases differ, because of the presump- 
tion of innocence. Where a Jury have con- 
victed, I think that we have to see not mere- 
ly thatthere is evidence of guilt, but that 
the evidence is strong enough to preclude 
any reasonable doubt in the minds of the 
Jury as to the guilt of the accused. Un- 
fortunately in this case the learned Judge, 
whose summing up of the evidence was 
very fair, omitted to deal with the law, 
and he did not point out to the 
Jury that, if they entertained any reason- 
able doubt, it-was their duty to give the 
accused the benefit of that doubt, and to 
acquit. - | 
[The rest of, the judgment is not material for the- 
purposes of this report. The accused were acquitted, 


AH de | 
.-Murphy, J.—I agree. 


NA, Accused acquitted, 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 24 of 1927. 
January 4, 1933. 
l MADHAVAN NAIR AND Jackson, Jd. 
Tur DISTRICT BOARD or RAMNAD 
: —PLAINTIF# —A PPELLANT 


VETSUS 
D. K. MUHAMMAD IBRAHIM SAHIB 

AND ANOTHER— DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 120 
—Promise to pay subscription—When enforceable 
Suit for amount of subscription promised—Cause of 
action, when arises—Limitation. 

A promise to pay a subscription becomes enforce- 
able as soon as any definite steps have been taken 
in furtherance of the object and.on the faith of 
the promised subscription. Kedarnath Bhattacharjz 
yv. Goria Muhammad (2) and Maharaja Mudaliar v. 
Sendanatha Mudaliar (3), relied on. 

Where a person promised a certain sum of money 
as personal contribution for the purpose of construction 
ofa bridge by the plaintiff and also collected a 
certain sum for the same purpose and the plaintiff 
sued him for these amounts: 

Held, that Art, 120, Limitation Act,and not Art. 62 
governed the case as it was open to the plaintiff to claim 
the amount only after the work was begun and some 


} 


steps were taken towards the construction of the. 


bridge. 


- Article 62 cannot be appropriately applied to a 
case where the plaintiff is not entitled tothe money 


r 


when it was received by the defendant, but con- 

templates a suitin which the plaintiff is entitled to 

obtain the whole of the money received as soon as it 

is received. ` 

- Second Civil Appeal against the decree of 

the Court of the Subordinate Judge, 
Ramnad at Madurain Original Suit No. 50 

of 1925. 

Mr. P. Venkitramana Rao, for the Appel- 


lant.’ -> 
Mr. M. Subbaraya Iyer, for the Respond- 
ents, | 


Judgment.—The plaintiff, the District 
Board of Ramnad through its President, 
isthe appellant; The question in this appeal 
is ‘whether the appellant’s claim to recover 
-from ‘the defendant Rs. 1,031 subscription 
collected by him for the purpose of con- 
structing a bridge over the Paralyar river 
is-barred by limitation. A sum of Rs. 5,000 
was promised by the defendant as personal 
contribution for the purpose of constructing 
the bridge and a sum of Rs: 1,031 was 
collected by him for the same : purpose. 
The river was bridged ata cost of Rs.29,000 
odd and was completed on 12th July, 1924. 
In the suit out‘of which this appeal arises, 
the President of the District Board claims 
both the sums from the defendant: The 
lower Courl gave a decree for Rs. 5,000 
but held that the claim for Rs. 1,031, was 
barred by limitation applying Art,62 of the 
Limitation Act; . ss 
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Article 62 prescribes three years for 
money payable by the defendant to {he 
plaintiff for money received by the defen- 
dant for the plaintiff's use and the period 
begins to run from the date when the 
money is received. It is clear to us that 
Art. 62 will not apply to cases of this kind 
for it hus been held that that article con- 
templates suit in which the plaintiff ts 
entitled to obtain the whole of the money 
received as soon as it is received (see 
Ma Kyin Ain v. A. R. M. A. L. A. Chettiar 
Firm (1)- Article 62 cannot be appro- 
priately applied to a case where the plaint- 
iff is not entitled to the money when it 
was received by the defendant. In this 
case it is clear that the amount dces not 
become payable to the plaintif as soon 
as itis collected. The plaintiff can claim 
the amount only after the work has been 
begun and-some steps have been taken 
towards the construction of the bridge. It 
follows from the decision of the Calcutta 
High Court in Kedarnath Bhattacharji v. 
Goria Muhammad (2), that a promise to pay 
a subscription becomes enforceable as soon 
as any definite steps have been taken in 
furtherance of the object and on the faith 
of the promised subscription. This 
decision has been followed by this conrt 
in Maharaja Mudaliar v. Sendanatha 
Mudaliar (3). The evidence in - this case 
shows that the construction work of thè 
bridge could not have been begun earlier 
than 1923. The suit was instituted on oth 
September, 1925. IfArt. 62 does not apply, 
then the only article epplicable is Ast, 120. 
The suit is, therefore, clearly within time 
and it cannot be keld to be barred by limi- 
tion. - 

The decree of tke lower Court in so far 
as it relates to Rs. 1,031 is set aside and 
the plaintiff will be given a decree for” 
ihis amount also, with costshere and in the 
court below. 


‘Decree set aside. 


(1) 127 Ind Cas 477; AIR 1930 R 197; 
Rul (1930) Rang 381. PENA a 
(2) 14 0. 61, l ae 

(3) 44 Ind Oas 479; (1918) M W N173.- 


N.K “A. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 154 of 1931. 

November 29, 1932. 
NIAMATULLAH AND BENNET, Jd. 
KALLAN AND oT prs DEFENDANTS — 
APPELLANTS 
VETSUS 
MUHAMMAD NABI KHAN AND ANOTHER — 
PLAINTIFFS AND DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144— 
Suit far possession on plaintiff's title—Limitation ap- 
plicable— Possession within twelve years of date of suit 
—Whether should be proved by plaintif. 

A suit for possession of immovable property based 
on the plaintiff's titleand alleging that shortly before 
the plaint his title was denied by the defendant who 
was in possession and who alleged that he himself 
was the owner is governed for purposes of limitation 
by Art. 144 and vot by Art. 142 of the Limitation 
Act. In sucha suitit is not necessary forthe plaiut- 
iff to prove that he has been in possession within 
twelve years of dateofsuit. Kanhaiya Lal v. Girwar 
(1), relied on. | 

Second Civil Appeal from the dec.sion 
of the Additional Subordinate Judge of 
Moradabad, dated the -30th October, 
1930. an 

Mr. A. M. Khawja, for the Appellants. 

Messrs. S. K. Dar and Mukhtar Ahmad, 


for the Respondents. 


Judgment.—This is a second appeal 
by defendants Nos. 1;3 and 4 against a 
` decree of the lower Appellate Court grant- 
ing the plaintiff possession of a certain 
house. The suit of the plaintiff was 
brought on 3lst July 1929 on a- sale-deed 
dated the 23rd May 1929 by defendant No. 2 
‘Musammat Ahmadi Begam of the house 
in question along with other property to 
the plaintiff. The plaint set forth that 
defendant No. 1 Kallan was a tenant of 
the vendor Musammat Ahmadi Begam 
paying rent to her and liable to be 
ejected at any time. The plaintiff issued a 
notice on 6th June 1929, to defendant No. 
1 to vacate the house and defendant No.:1 
- gent a reply denying that he was a tenant 
and alleging that he was the 
owner. The written statement of de- 
fendant No. 1 wasthat he was absolute 
owner of the house and had been in adverse 
proprietary possession for more than 17 
years and that Musammat Ahmadi Begam 
had never been in: possession and had 
never beentbe owner of the house. Sub- 
sequently, the parties made statements 
under O. X, r.1 and Kallan stated that 
he did not know who was the owner of the 
house, that his father-in-law Hamid Ullah 
usedto reside in the house and had no 
issue and died 20 or 22 years ago. 
statement that the father-in-law had no 


143-63 & 64 
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-defendants and whether the 
The . 
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issue apparently means thatthe father-in- 
law had no issue other than the wife of 
Kallan. Accerdingly amendments of the . 
plaint were allowed on 30th January 1930, 
and 7th February 1980 and Musammat 
Shalizadi the daughter of Hamid Ullah 
and wife of Kallan was added as defen- 
dant No. 5 and their two sons as defen- 
dants Nos 3 and 4. The court of first 
instance framed issues as follows :— 

(1) Isplaintiff the owner of the house iit 
suit ? 

(2) Have defendants acquired any right 
to it by adverse possession? 

(3) To what sum, if any, is plaintiff en- 
titled as mesne profit? 

(4) Is plaintiff or his predecessor in 
interest in possession within 12 years, and 
if not, is the suit barred by time? ; 

The court of first instance dismissed the 
suit of the plaintiff on the ground thatthe 
plaintiff had to prove {that he was’ in 
possession within 12 years before the 


institution of the suit and that plaintiff 


had failed to prove this. It was also found 


by this court. 

“To ime itappears that Ahmadi Begam finding 
that she had lost her claim to the house by being 
kept out of possession for over 12 years sod the 
house to plaintiff with a view that plainti might 
try his chance by a law suit” i 

The plaintiff appealed and the lower 
Appellate Court has decreed the suit. The 
lower Appellate Court held following a 
ruling in Kanhaiya Lal v. Girwar (|) that 
144 applied to this suit as the 
plaintiff sues for possession of an immov- 
able property on the basis of his title and 
in such a suit if the plaintiff proves his 
title, he is entitled toa decree, un'ess the 
defendant succeeds in establishing his 
adverse possession fora period of more 
than 12 years and that Art. 142 ıs res- 
tricted to cases in which the relief for 
possession sought by the plaintiff is based 


-on what may bestyled as possessory title; 


and the burden of proving in such cases 
that the plaintiff was in possession and 
was dispossessed within 12 years from the 
date of the suit lies on the plaintiff. 

In Second Appeal the correctness of 
this doctrine of law has been challenged 
and also ithas been shown that the finding 
of the lower Appellate Court in regard to 
title is not supported by evidence and fur- 
ther that there is no definite finding in 
regard to the period of possession by the 
defendants 
have done acts which assert adverse posses- 

(1) 119 Ind. Cas. 6; (1929) A LJ 1106; A IR 1929 
All 753; Ind. Rul. (1929) All. 966; 51 A 1042; 


~ 
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sion. We will first look tothe points in 
regard topyroof of title -and the findings in 
regard topossession and then we will deal 
with the law which should be applied 
by the lower Court lo this case. The lower 
Appellate Court based its finding in 
regard to title on ihe sale deed of 23rd 
May 1929 executed just before the 
Bult was brought and on a referen- 
te to earlier sale deeds in that sale deed 
and onan. alleged admission by Musammat 
Shahzadi defendant No. 5. The earlier 
Bale deeds were not produced and the meie 
execution of a. sale deed by Musammat 
- Ahmadi Begam is no proof that she had 
any right to execute a sale-deed. The 
statement in the evidence of Musammat 
Shahzadi is as follows: “Hamid Ullah 
might have got this house from Ahmadi 
- Begam.” This expression does not amount 
toany admission that Hamid Ullah did 
get this house. from Musammat Ahmadi 
Begam. Nothing therefore can be based 
on such a vague statement by a witness. 
Nothing else has been shown cn the record 
on which a finding of title could be based. 
We note that the lower Court alluded to 
the fact that the court of first instance had 
refused to allow an old document to be 
filed and that the- lower Appellate Court 
was considering the propriety of remanding 
the case for further evidence on the 
question of title. We consider therefore 
that inthe present case it is necessary to 
aa ihis case for a finding on issue 
Ps 0. a = z 

“Is the . plaintiff owner of the house in 
suit.” On this issue it will be open to the 
parties to produce further evidence. 

Now ifthe plaintiff succeeds in proving 
his title, we consider that the article of 
limitation to apply will be Art. 144 and 
accordingly there should be a clear finding 
on issue No. 2, “Have defendants acquired 
any right to the house by adverse posses- 
sion? The finding ofthe lower Appellate 
court is that the defendants have failed to 
prove that they have acquired any right to 
the house in dispute by adverse possession, 
But in discussing the evidence of witnesses 
who stated that the defendants had been in 
„possession for more than 12 years, the 
lower Appellate Court has not come to 
a finding as to whether defendants have or 
have not been in possession for more than 
12 years. It is necessary that there should 
be a clear finding on this point. Further, 
if the lower Appellate Court finds that 
` : defendants have been in possession for 
more than 12 years, it is necessary that the 
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lower Appellate Court should come to a 
finding es to whether that possession has 
been adverse to- the plaintiff and the 
predecessor of the plaintiff or not. That 
is, it is necessary for the court to find whe- 
ther the defendants have asserted their title 
as owners of the house: 


We nowturn to the question of law on 
the subject end learned Counsel for the 
appellants has challenged ihe correctness 
of thelaw laid down in Kanhaiya Lal v. 
Girwar (1). Thelegal argument of Counsel 
for the appellants was that itis not correct 
to say that where plaintiff proves his a 
1 
but that in this case also plaintiff should 
come under Art. 142, that the view of law laid 
down in the ruling in question is incorrect 
because a suit brocght by a person who is 
dispossessed without his consent from an 
immovable property other than in due 
course of lawcan only come under s. 9 of 
the Specific Relief Act and the period for 
such a suit is limited under Art. 3 of the 
Limitation Act to sıx months from the date 
of dispossession. He therefore argues that 
suits for possession on a possessory title are 
limited to six months by Art. 3 and they 
cannot be the only class of suits which - 
under Art. 142. Otherwise the 
period of 12 years would be in conflict with 
the period of six months laid down by 
Art. 3. No direct authority was shown to 
us for the proposition of law advanced 
by the learned Counsel for the appellants. 
It is true that a majority of the Patna 
High Court in the Full Bench ruling in 
Raja Shiva Prasad Singh v. Hira Singh (2) 
held that in asuit forejectment the plain- 
tiff must not only prove his title but also 
thathe has been in possession within 12 
years from the date of the institution of the 
sult. The view of law contained in 
Kanhaiya Lal v. Girwar (1) is a view which 
has been expressed in a number of rulings 
in this court, and it is founded on the 
ruling of their Lordships of the Privy 
Council contained in Secretary of State” for 
india v. Chellikant Rama Rao (3) of the 
year 1916 where it was held at page 632* that 
the proper article to apply was 144. We 


. will also refer to Kumar Kamakhya Narain 


(2) G2 Ind. Cas. 1; 6 P L J 478; (1921) Pat. 205; 2 PL 


T487; 3 U P L R (Pat.) 81 


(3) 35 Ind. Cas. 202; £9 M 617; 31M L J324; 20 O 


. W N 1311; (1916) 2 M W N 224; 14A LJ 1114; 20, M 


L T435; 4 L W 486; 18 Bom, L R 1007; 25 O L J69; 
431 A 92 (P.C) Seed 
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Singh v. Ram Raksha Singh (4) at p. 149% 
where their Lordships state as follows:— 

“In fact, the evidence shows that the then proprietor 
of the Raj refused to recogniza the defendant's 
predecessors as his tenants. In these circumstances 
their Lordships are of opinion that the plaintiff failed 
to prove that the relationship of landlord and tenant, 
on which he relied, was in existence within twelve 
- years priorto ths institution of his suit, and that, 
therefore, the plaintiff's suit for possession was barred 
by the Limitation Act”. 

In this passage their Lordships are 
apparently applying the principle of 
Art. 144 and not of Art. 142. In Mohammad 
Ishaq v..Zindi Begum 134 I. 0.461 (5) the 
following passage occurs in the judgment 
of a Bench of this Court: l 

“Ths plaintiffs’ title was proved and if the title was 
with the plaintifs they were entitled to succeed 
unless the defendant proved that that title had been 
lost on account of adverse possession on the part of 
the defendant.” ` i : 

_InMuthoora Palliath v. Muthoora Pal- 
liath (6) their Lordships have laid down as 
follows in 1921: 

“Ssanding a title in “A”, the allegéd adverse pos- 
session of “B“, must have all the qualities of adequ- 
acy, continuity and exclusiveness which should 
qualify such adverse possession, But the onus of 
establishing these things is upon the adverse posses- 
sor. Accordingly when the holder of title proves, as 
in their Lordships’ view he does with some fullness 
prove in ths present case, that ls too has been exerci- 
sing during thecurrency of his title various acts of 
possession, then the quality of these acts, even though 
they might have failed to constitute adverse posses- 
sion as against another, may be abundantly sufficient 
to destroy that adequacy and interrupt that exclusi- 
vəness and continuity which is demanded from any 
pn challenging by possession thə title which he 
holds”. | 

In Jat Chand Bahadur v. Girwar Singh 
(7) this principle has also been followed and 
it has been definitely held that the correct 
article to applyin cases like the present 
is Art. 144 and not Art. 142. There are 
also a number of unreported rulings of this 
court in which this principle has been 
followed, e.g., S. A. No. 769 0f 1929 Maulvi 
Mohammad Habibul Rahman “Khan v. 
Babu Sant Lal and 5. A.No.154 of 1929, 
Maharaja Prabhu Narain. Singh v. Pt. 
Bhagwan Das. Against the numerous 
rulings of this court, none to the contrary 
have been shown for the appellant. We 
therefore consider that there is no reason 


why we should depart from what has been 

(4) 109 Ind Cas. 663; A I R 1928 P. ©. 146: 48 OL J 
69;9 PL Tal; 320 WN 897;23L W 41; 30 Bom. 
eo) 7 Pat, 649; 55 M L J 882; 55 TA 212 
(5) 134 Ind. Oas. 461; Ind. Rul. (1931) All 845, 

(6) 68 Ind. Cas. 451: 44 M 883 at page 891; 14 L W 
721; (1921) M W N 817: 41 M L J 650, 30M LT 4?: 
48 1 A 395; 26 C W N 635; 24 Bom. L R 669; a IR 
1922P C 181(P. O) å 

(7) 52 Ind Cas. 3686; 17 A L J 814: 41 A 689, 
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the established practice of this court in this 
matter. . 

We may mention that the present plaiat 
does not allegethat the plaintiff while in 
possession was dispossessed. On the con- 
trary, the present plaint sets up a title in 
the plaintiff and alleges that only shortly 
before the plaint the defendant No. 1 who 
was in possession as a tenant wrongfully 
denied the title ofthe plaintiff and alleged 
that he himself was the owner. 

Accordingly weremand the case to the 
lower Appellate Court to arrive at findings 
on Issue No. 1 and No. 2 in accordance with 
these directions oflaw. On both these issues 
we allow the parties to produce. fresh 
evidence. The finding should be return- 
ed to this court within a period of two 

-months and 10 days will be allowed for 
objections. 

N.-A, Case remanded. 


LAHORE HIGH COURT. 
Criminal Appeal No. 1399 of 1931. 
December 20, 1932. 
CoLDSTREAM AND JAI Lat, JJ, 
EMPEROR— APPELLANT 
VETSUS 


SHER SINGH— ACCUSED—RRSPONDENT, 

Evidence Act (I of 1872), ss.24, 26—Retracted 
confession, value of—Confession in the hope of pardon 
—Admissibility—Criminal Procedure Code (Act V of 
-1898), s. 417—Appeal against acquittal—Interfer- 
ence. 

The statutory law makes no distinction between an 
appeal against au acquittal and an appeal froma 
conviction, and in order to justify interference 
-with a judgment ofacquittal on a question of fact 
itis sufficient if the finding is clearly wrong on the 
‘evidence and unreasonable inthe opinion- of the 
Appellate Oourt: but the indications of errorin 
the judgment ofacquittal oughtto be clearer and 
more palpable, and the evidence more ‘cogent and 
convincing, in order to justify its being set aside than 
would be necessary in the case of a conviction. 
Again, ths finding of factof acourt whichhag had 
the evidences before itself is ordinarily entitled to 
great weight and should beset aside by the court 
of appeal only when the indications of -mistake are 
clear, and this is specially true in cases where the 
finding is in favour of the accused's innocence, If 
in sucha case the evidence is all oral and its credi- 
bility is amere matter of opinion, without involving 
other considerations, the opinion of the court which 


. heard the witnesses must be treated as almost cona 


clusive. The indications of guilt must. be obvious, 
or the evidence too strong to be rejected, before the 
court will interfere. Emperorv, Chattar Singh (1), 
referred to [p. 502, col 1.) if 
- Thə rale of practice that little or no weight should 
ba attached to a retracted confession as against a 
person other thanthe maker of it does not apply 
where it js used agaicat the deponent and as against 
the person-maling it a retracted confeasion may form 
the basigof aconviction even without any aorrebgras: 
tive evidence [p. 502, col 2 | 
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_ But every case of this kind must be decided upon 
its own circumstances and notupon the amount of 
credibility which was attached in other cases to con- 
féssions made If a Judge believes thata confession 
made by aprisoner, although subsequently with- 
.drawn contains atrue account of that previous con- 
nection with a crime, the Judge is bonnd to act, so 
far as that prisoner is concerned, on that confession 
which he believes to be true Mukand Singh v. 
Emperor (2), Partap Singkhv Emperor (3}, Queen- 
E npress v. Maiku Lal (4) and Jiwan v, Crown (5), 
‘referred to. |p 502, col. 2 | 
The mere fact’ that the accused confessed in the 
hope of pardon will not justify its rejection as being 
‘improperly induced, in the absence of evidence to 
suggest that any Police Officer or other person in 
authority did or said anything which could possibly 
be construed into holding out a hope of pardon. [p. 
- 503, col 1.) 
Criminal Appeal from an order of the 
‘Sessions Judge, Ferozepore, dated the 13th 
August, 19381. 
. .Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Crown. 


«Mr. J. G. Sethi, for the Opposite Party. 


Coldstream,.J.—On the 21st April, 1931, 
the body of Labhu Ram or Labhu Ram 
(or Labhu Shah), a money-lender of Khosa 
Pando, a village about four miles from 
Moga in Ferozepore District, wasfound in 
a ruined building about a mile outside the 
village close to the road leading to 
Moga. During investigation by the police 
a piece of wood 18 inches long stained with 
‘blood was found beside the body. This 
piece of wood fitted a part of the structure 
of a neighbouring well, known as Sube- 
darwala, fromwhich it appeared to have 
been broken off.. Post mortem examination 
ofthe body proved that Labhu Ram had 
been strangled to death, the interior sur- 
face of his neck being swollen, withmuch 
congestion under the skinin front. There 
was a swelling above the right ear and 
two contusions above and in front of the 
left ear. < 

Suspicion fell upon the sons of Natha 
Singh, a Jat of the village, whowas heavily 
indebted to Labhu Ram. One of these, Sher 
Singh, was arrested and on the 24th he 
madea confession at Moga to a First 
Class Magistrate which was recorded with 
all the proper formalities. His story was 
that Labhu Ram, to whom Natha Singh 
‘owed Rs. 923 had put Natha Singh in 
‘prison and also prosecuted him and his 


sons, Bachittar Singh, Sucha Singh, .and 
Sher Singh, for assault. The assault came 


up for hearing in Moga on the 20th when 
Sher Singh and his brothers were released 
on-bail. After the proceedings, Sher Singh 
and his brothers, with Sundar Singh, who 
had identified the ‘accused in court for 
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-his neck, pressing it until 
-plece of wood, 
‘with him a tinfunnel and two bundles of 


ing. 


further proceedings. 
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bail purposes, together with. Chanan Singh 
one of the sureties, after doing some shop- 
ping and’ drinking tea, started to return 
to Khosa Pando together. At the railway 
crossing, close to Moga, Sher Singh let the 
others go on and himself stayed behind. 
Aiter revisiting Moga he started again for 
home before evening. At the Subedarwala 
well he was overtaken by a carpenter 
of Khosa’ Pando called Hardial Singh, 
who was returningon his bicycle from 
Moga. Hardial Singh told him that Labhu 
Ram was coming along behind. It was 
then about sunset (about-7 P. MJ), Hardial 
Singh rode on. Sher Singh pulled out 
a pieceof wood from the well and waited 
for Labhu Ram. When Labhu Ram 
passed by he knocked him down with the 
piece of wood which he then placed across 
Labhu Ram 
was dead. He dragged the body to the 
ruined building and leftit there with ike 
and went home, taking 


onions which Labhu Ram had been carry- 


> 
On the day afler he made this statement 
he produced from his house in Khosa Pando 
the funnel and the two bundles of onions. 
Sher Singh was tried on the charge of 
murder by the Sessions Judge of Feroze- 
pore. It was proved that on 2nd January, 
1931, Labhu Ram had made a complaint 
ina Criminal Court at Moga, accusing 
Natha Singh and bis sons Bachittar Singh 


and Sher Singh under s. 307, Indian 
Penal Code, of having assaulted and 
threatened io murder him at Khosa 


Pando onthe previous day. What had 
really happened .was that Natha Singh 
and Bagga Singh, who was a surety for 
him, had assed WasawaSingh, P. W. No. 
12, to settle Labhu Ram’s. claim against 
Natha Singh. Labhu Ram Had been 
called but instead. of settling the matter 
Natha Singh and Sher Singh abused him, 
Natha Singh telling Sher Singh that if 
theman was murdered, he (Natha Singh) 
could afford to let one of his four sons-be 
hanged (Evidence of Wasawa Singh and 
Bhola Singh, P. W. No. 13). On the 
23rd February Labhu Ram obtained a 
warrant (Exhibit P. O.) in execution of ‘a 
decree against Natha Singh, andhad Natha 
Singh arrested. When the bailiff, Muhamm- 
ad Shah, P. W. No. 17, began to take 
possession of his property Bachitar Singh, 
Sucha Singh and Sher Singh assaulted 
Labhu Ram with dangs and prevented 
This was-duly report- 
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ed bythe bailiff (Exhibit P-P). Labhu 
Ram submitted complaint to a Magistrate 
at Moga who issued warrants of arrest 
against Natha Singh and his sons Bachittar 
Singh and Sucha Singh and fixed the 20th 
of April for the hearing. This hearing was 
the proceeding for which Sher Singh and 
his party had gone to Moga on the day 
of the murder. 

The prosecution duly proved the confes- 
sion made by Sher Singh and alsothe fact 
that onthe 25th April, Sher Singh had pro- 
duced from his house the funnel and the 
two bundles of onions (not two onions as 
translated in the English record). 

It was also proved that Labhu Ram 
had purchased two bundles of onions 
from Barkat, P.. W. No. 6, a shopkeeper at 
Moga, and atin funeral exactly like the 
one produced by Sher Singh, from Ibrahim 
of Moga P. W. No. 7. Before buying the 
onions he had visited Mangat Ram, P. W. 
No. 9 (his; nephew and munim) at Moga 
and asked him to buy the onions. Mangat 
Ram told him to go to Barkat’s shop next 
door and buy them, as he himself was busy. 
Two days after this (the third night) Mangat 
Ram heard of the murder. From Mangat 
Ram, Labhu Ram hadtaken a lock for 
which he asked Ibrahim to make a key. 
Ibrahim could not make a key and gave 
‘back the lock. A lock had been found 
ina pocket in Labhu Ram’s waistcoat 
when his body was searched. Ibrahim 
identified this lock asthe one shown him 
at Moga. A wick was in ihe same pocket 
and at the place from where the body had 
been dragged (that is to say place of the 
murder) were found some broken pieces of 
a glass lamp chimney. It was proved 
that a similar wick and chimney had been 
bought from Inayat Ullah, P. W. No. 10, 
on the 20th April atMoga. Inayat Ullah 
had seen Sher Singh at his shop when 
the purchase was being madeby Labhu 
Ram. 

The prosecution called two witnesses to 
prove that Sher Singh and Labhu Ram 
werenear the placeofthe murder at about 
the same time. Indar Singh, P. W. No.8 
testified thatSher Singh had drunk at 
his well at Dhaleke (on the road between 
Moga and Khosa Pando) two days before 
he heard of the murder. Labhu Ram 
passed along the road about half 
an hour later, carrying a chimney. 


Hardial Singh, P. W. No. 9, mentioned in 
Sher Singh’s confession, gave evidence. that 
when he was riding home from Moga to 
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Khosa Pando one afternoon he passéd Labhu 
Ram at Dhaleke. Two miles further on he 
found Sher Singh about a mile from Khosa 
Pando. It was about 1-30 r.m. when he met 
Labhu Ram and he -reached Khosa Pando 
about 2-30, This is not consistent with the 
confession. The witness also denied that he 
had spoken to Sher Singh. 

Before the Committing Magistrate Sher 
Singh resiled from his confession declaring 
that he had not been at Inayat Ullah's shop 
on the 20th when Labhu Ram was there, 
that his confession had been made under 
the impression that he was being examined 
by a Police Officer and would be released 1f 
he confessed, that the -officer who recorded 
his confession had not told him that he was 
a Magistrate or that he (Sher Singh) was 
not bound to make a confession. He had 
not taken the onions and funnel from Labhu 


‘Ram’s body and produced them before the 


Police. These articles did not belong to him. 
At the trial he adhered to these statements 
adding that he had been beaten and 
otherwise tortured by the Police into uncon- 
sciousness, and then told by the Sub- 
Inspector then he would be released if he 
confessed before a superior Police Officer 
who wore a kullah. He was taken before an 
officer wearing a kullah and repeated what 
the Sub-Inspector had tutored him to say. 

Sher Singh called no defence evidence, and’ 
the assessors, without giving reasons for 
their decision, held his guilt not proved. 
The learned Sessions Judge agreed with 
their verdict and acquitted Sher Singh. 

We have before us an appeal against this 
acquittal preferred by the Government 
Advocate on behalf of the Crown. 

The learned Government Advccate 
contends that the confession alone in the 
circumstances of this case has sufficed to, 
establish the respondent’s guilt, that the 
confession is amply corroborated by the 
evidence of motive and opportunity as well 
as by the production by Sher Singh of the 
funnel and onions and that the acquittal is 
manifestly wrong and the lower Court’s 
judgment perverse. 

For Sher Singh Mr. J. G. Sethi has 
referred to numerous authorities laying 
down the principles which have been followed 
in dealing with Crown appeals. He has. 
attacked the evidence produced to -corrobor- 
ate the confession and contended that some 
of it (the evidence of Hardial Singh) con- 
tradicts the confession while the rest adds 
nothing inconsistent with Sher Singh's in- 
nocence. - 

The learned Sessions Judge had dis- 
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believed wholly Sher Singh’s explanation of 
- how he came to make his confession finding 


no evidence in support of his statement that 


_he wasmaltreated by the Police, and point- 


ing out that the stalement was duly 
recorded by a Magistrate whose good faith 
there is no reason to doubt. He has however 
refused to act upon this confession, holding 
that the circumstantial evidence, although it 
“raises serious suspicions” against- the 
accused, is not sufficient to show that the 
confession is “either true or genuine”, 
From his judgment it appears that he has 
accepted the evidence ofthe production of 
the onions and the funnel, while there is 


nothing to show that he had disbelieved any: 


of the prosecution evidence. The only 
reasons he has clearly stated for doubting 
the genuineness of the confession are, first, 
that.the money-lender was a rich young man, 


as strong as. Sher Singh, who could not: 


possibly have caused the death of Labhu 
Ram inthe way described by him and, 
secondly, that the medical evidence does 
not Gompletely corroborate the confession. 

In ‘dealing with appeals against 
acquittals this court has been guided 
generally by the observations made in 
Emperor, v. Chattar Singh (1). The 
statutory law makes no distinction between 
an appeal against an acquittal and an 
appeal from a conviction, and (to quote from 
the judgment of Chatterji, J.) . 

“in order to justify interference with a judgment of 
acquittal ona question of fact it is sufficient if the 
finding is clearly wrong on the evidence and unreason- 
able in the opinion of the appellate Oourt”; 
but : 

“the indications of error in the judgment of 
acquittal ought to be clearer and more palpable, and 
the evidence more cogent and convincing, in order to 
justify its being set aside than would be necessary in 
the case of a conviction" 

Again, 

“the nding of fact'of a court which has had the 
evidence before itself is ordinarily entitled to great 
weight and should be set aside by the Court of Appeal 
only when the indications of mistake are clear, and 
this is specially:true in cases where the finding is in 


- favour of the accused's innocence. Jf in such a case 


the evidence is all oral and its credibility isa mere 
matter of opinion, without involving other ccn- 
siderations, the opinionofthe court which heard the 
witnesses must be treated as almost conclusive. The 
indications of guilt.must be obvious, -or the evidence 
400 strong to be rejected; before the court will inter- 
jero,” - ; N 

In this case, as has been made clear above, 
the evidence is not all oral; indeed, so far as 
itis oral, the lower Court seems to have 
accepted it, in spite of the discrepancy as 
regards time of day between Hardit’s state- 
ment and Sher Singh’s confession. Great 


(1)-7 P R 1904. 
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stress has naturally been laid upon this dis- 
crepancy by Mr. Sethi and his client is entitl- 
ed, I think, to the exelnsion of this evidence 
from consideration. Butinit Isee no justifi- 
cation for an inference that the rest of the 
evidence has been fabricated. -I alsoexclude 
the evidence of Indar Singh whcse cross- 
examination certainly throws some doubt on 
his veracity. I may here notice that the 
learned Sessions Judge is wrong in observ- 
ing that the blood-stained piece of wood was 
recovered in consequence -of information 
given by Sher Singh. The recovery is 
certainly consistent with Sher Singh’s story 
but cannot be said to corroborate it cogently 
as against himself. 

It has no doubt keen laid down by many 
Indian Courts that a ‘retracted confession 
ordinarily requires some’, - independent 
corroboration to support a conviction but, as 
pointed out by the Privy Council in Mukand 


Singh v. Emperor (2) the rule of practice 


that little or no weight should be attached 
to a retracted confession as against 
a person other than the maker of it does not 
apply where it is used against the deponent 
while a Division Bench of this court in 
Partap Singh v. Emperor (3) has endorsed 
the view that as against the person making 
it a retracted confession may form the basis 
of a conviction even without any corrobo- 
rative evidence. On this subject the 
Allahabad High Court (Edge, C. J., and 
Barkit, J.) appears to me, if I may say so with 
proper deference, to have expressed the only 
ska rule in Qu:cn-E'mpress v, Maiku Lal 


“Every case ofthis kind must be decided upon its 
own Circumstances and not upon the smount of 
credibility whiah was attached in other cases to con- 
fessions made. Ifa Judge believes that a confession 
made by a prisoner, although subsequently withdrawn 
contains a true account of that previous connection 
with a crime, the Judgeis bound to act so far as that 
prisoner is concerned, on that confession which he 
believes to be true," 

This view appears to have been adopted 
by the Punjab Chief Court in Jiwan v. 
Crown (5) when Johnstone, J., summarised 
the caselaw on the subject s leading to 
the conclusions that the use tobe made by 
the court of confessions, whether retracted 
or not, is a matter ratherof prudence than 
of law, the businessof the court being to 
make upits mind in accordance: with the 


(2) 110 Ind Cas 225;8 Lah 2°0; AL R1927 PO 
25: 511 A 45; 23 Cr. L J 673 (P 0). 

(3) 93 Ind. Cas 978: 6 Lah. 415 at p 421; 2 Lah, 
= 72; T Lah. L J 482; A I R1925 Lah. 605; 27 Cr, 

J 514, - 

(4) 20 A 133; A W N 1F97, 224. 

(5) 25 Ind. Oas. 634; 30 P R 1914; 264 PLR 1914; 
50 P W R1914 Cr; 15 Or. L J 626, 
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dictates of common sense whether it is 
safe to believe the confession or not, and 
that experience and common sense show 
that in the absence of corroboration in 
material particulars it isnot safe to convict 
on a confession unless from the peculiar 


circumstances in which it was made and 


judging from the reasons alleged’ or appa- 
rent on the retraction there remains a high 
degree of certainty that the confession, not- 
withstanding itshaving been resiled from, 
is genuine. 

In the case before us the confession was 
-made shortly after the murder, when Sher 
Singh's brothers were under suspicion. He 
himself had strong motive for the murder, 
had been with Labhu Ram in court at 
Moga and in all probability had been seen 
by waylarers‘on the road between Moga and 
Khosa Pando. There is no evidence or indi- 
cation onthe record.of coercion or improper 
inducement, while it is positively proved by 
the record of the Magistrate's careful procee- 
dings that the confession was voluntary. 
The mere fact that Sher Singh confessed in 
the hope of pardon, will not, as pointed out 
by the Privy Council in Mukand Singh v. 
Emperor (2), justify its rejection as being 
improperly induced, in the absence of 
evidence to suggest that any Police Officer 
or other person in authority did or said 
anything which could possibly be construed 
into holdingout a hope of pardon. The 
respondent's explanation of how he came to 
confess is certainly false, as it has been 
found to-be by the lower Court. Notwith- 
standing all these circumstances the Sessions 
Judge has found the confession doubtful 
because Labhu Ram was physically a match 
for Sher Singh and that the medical evi- 
dence proves injuries not detailed in the 
story told by Sher Singh. 

There isno doubt whatever that Labhu 
Ram was struck with a blunt weapon and 
then strangled, and that the weapon was 
the stick torn from the well. The blood 
found-on it doubtlessly issued from the 
mouth and nose of the deceased when he was 
being strangled. The weakest man armed 
with a heavy stick can kill the strongest 
man unarmed. l 

The fact that the medical evidence proves 
that Labhu Ram received three injuries does 
not contradict the confession. Sher Singh 
says that his first blow broke the glass 
chimney Labhu Ram was carrying end 
then -he-struck Labhu - Rem -on his head 
after which hesat onhis chest and pressed 
_ the stick upon his neck, He was not asked’ 

if he struck only cnee, -The medical oficer 
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says that any of ihe contusions found on 
Labhu Ram’s head mayhave been due to 
his fall, though thisis not probable. Possib- 
ly two of the contusions may have been due 
to his head being bumpeéred- upon the 
ground. . No injury was caused to the 
skull. 

There isobviously no force whatever in 
the Sessions Judge’s criticism of this part 
of the evidence. 

Turning to the other evidence, which has 
been believed by the lower Court, is unre- 
butted, not explained away,” and about 
whose genuineness there can be no reason- 
able doubtwhatever, this, withthe admitted 
circumstances, not only corroborates the 
confession in a remarkably convincing 
manner but by itself goes far to establish 
Sher Singh's guilt. Bitter enmity is estab- 
lished. Labhu Ramand Sher Singh were 
together in Moga on the afternoon of the 
90th when they were opposed to each other 
in criminal proceedings, Admittedly Sher 
Singh was in the same afternoon at the 
railway crossing on the Moga — Khosa ‘Pando 
road on his way home with others, whom he 
allowed to passon, while he stayed behind. 
In the morning Labhu Ram wasfound dead 
near the same road, beside which he had 
apparently been murdered. Sher Singh 
and his brothers were suspected and Sher 
Singh was arrested. Four days later he 
produced two bundles of onions and a funnel 
similar to the bundles and a funnel pur- 
chased by Labhu Ram at Moga. These 
articles he has not claimed to be his. E 

The evidence is most cogent and convinc- 
ing. The lower Court's judgment is clearly 


wrong and unreasonable, the evidence is too 


strong to be rejected and the acquittal 
must beset aside — 

I would accordingly accept this appeal 
and convict Sher Singh under s. 802 of the 
Indian Penal Code. 

Having regard to all the circumstances 
which led up toand prompted the murder, 
including -the fact that Labhu Ram -had 
falsely accused Sher Singh of attempting to 
murder him,and the fact that itis more than. 
a year since Sher Singh was acquitted by- 
the Sessions Judge, I would impose -the 
lesser sentence of transporation for life. - 

Jai Lal, J.—I agree. i 


he Appeal accepted; 


ri 
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MADRAS HIGH COURT. 
. - Second Civil Appeal No. 1347 of 1926. 
“ April 30,1931. 
, CURGENVEN, d.. 
(Yerramilli) SATYANARAYANARAO AND 
OTHERS —PLAINTIFFS—APPELLANTS 


_ versus 
Guna) VENKATASWAMI AND OTHERS 


. — DEFENDANTS — RESPONDENTS. 

Civil Proeedure Code (Act V of 1908), 8.47, O. 6, r. 17 
—Decree-holder becoming auction-purchaser—Possession, 
nature of —Limitation Act (IX of 1908), Sch. I, Art. 116 
—Sale—Delivery not made—Purchaser selling property 
~-Failure to give delivery to vendee—Suit for delivery 
or- for- return of purchase money—Limitation— 
Amendment of plaint—Limitation—Date of institution 
of suit. + 
“I where the decree-holder is himself the auction- 
purchaser, it is qua auction-purchaser and not qua 
decree-holder that he gets possession of the property 
sold in auction. 

The plaintiff got from the defendants a sale-deed 
of certain property purchased by them in an execution 
sale on a decree in a different suit but in pursuance 
of which they had not got lawful delivery. The 
judgment-debtor in the decree in which the sale 
was held pleaded adverse possession. There 
was a provision in the sale-deed to the effect 
that the defendants would put in an application for 
delivery and give delivery to the plaintiff. The 
plaintiff filed a suit for recovery of the property or 
feturn of purchase money : 

Held, thatthe suit was governed by Art. 116, Limita- 
tion Act, and that no time was fixed within which 
delivery was to be given, and although it is true that 
the plaintiff might at any time after the execution of 
the sale-deed have sued to enforce delivery under 
it, so that time would begin to run for sucha suit 
from the date of contract 
. Held, also, that the cause of action for refund of the 
purchase money would not simultaneously arise, but 
would only become available when the vendors became 
incapable ofcarrying out their undertaking. Before 
that occasion arose the vendees could not have. sued 
alleging a breach of the contract of title, for the 
return of the purchase money. Subbaroya Reddrar v. 
Rajagopala Reddiar (1) and Tulsiram v. Murlidhar (2), 
distinguished. . | 

The amendment of a plaint relates back to the in- 
stitution of the suit and limitation will not run up to 
the date of the amendment. Sevugan Chetty yv. Krishna 
Ayyangar (3), Cursetji Pestonji v. Dadhabai Hduljee 
(4), Gharan Das v. Amin Khan (5) and Kisandas Rup- 
chand v. Rachappa Vithoba (6), referred to. 

Second Civil Appeal against the decree of 
the Sub-Judge, Narsapur, in A. S. No. 140 of 
1924. 

Mr. P. Somasundaram, for the Appel- 
lants. 

Messrs. C. Rama Rao, M. Appa Rao 
and K. Ramamurthi, for the Respon- 
dents. ae 

Judgment.—This second appeal is pre- 
ferred by plaintiffs Nos. 2 to5 as the legal 
representatives of the deceased first plaint- 
iff. Defendant No. 1, now also deceased, 
mortgaged the suit property to defendant 
No. 11 who obtained a decree upon it in 


O. B, No, 484 of 1903. The property was 
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brought to saleand was purchased by de- 
fendant No. 12, who is said tobe a clerk of 
defendant No. 11 benami for his employer. 
That sale was confirmed on 4th November 
1908 but no attempt was made to secure 
delivery through the court. On 2lst July 
1909 the first plaintiff took a sale deed of 
the suit property from defendants Nos. -11 
and 12, and this was attested by defendant 
No. 1, the judgment-debtor. Itis said that 
on the same occasion cowles were executed - 
to defendant No. 4 who is a divided bro- 
ther of defendant No. 1 and to defendants 
Nos. 9 and 10, sons of a brother of defen- 
dant No, Is wife. ‘there isa promissory 
note, Ex. E, filed in evidence said to have 
been executed by these lessees at thesame 
time and place in respect of an advance of 
money for cultivation expenses. A few 


-days later, on 4th August 1909, the plaint- 


iff leased the property, under a registered 
lease deed, Ex. B. to these same lessees for 
aterm of five years. He brought the present 
suit because these lessees have repudiated 
his title and set up the adverse title of de 
fendant No: lagainstit. The relief prayed 
for was either the recovery of the pro- 
perty or the return of the considera- 
tion paid by him to defendants’ Nos, 1] 
and 12. 

The learned District Munsif who tried 
the case came to the conclusion that neither 
the first plaintiff nor his vendors ever had 
possession of the suit property, which had 
remained throughout with defendants Nos. 1 
to 3. Accordingly he found that the suit 
to recover possession was barred by s. 47 
Civil Procedure Code. He further found 
that these latter defendants had had posses- 
sion adversely for more than the statutory 
period, so that ifa suit had lain it would 
be barred by limitation. The learned Sub- 
ordinate Judge who fist heard the appeal - 
from that decision agreed with the District 
Munsif on the question of possession and of 
the applicability of s. 47. He gave the 
plaintiff a decree forthe refund of the 
purchase money. Thecase then came up 
in second appeal to this court and the learn- 
ed Judges who heard it found it necessary 
to remand itto the lower Appellate Court 
for a re-hearing of the first appeal. ‘The 
grounds for adopting this course were two- 
fold. In the first place itwas found that 
the lower Appellate Court, in dealing with 
the question of transfer of possession, had 
neglected to consider the documents Exs. B, 
3 D, and E. In the second place exception 
was taken to the finding with regard to 
limitation. Upon a re-hearing by thelower . 
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Appellate Court the latter question has 
been decided in favour of the plaintiff. 
The learned Subordinate Judge's observa- 
tions upon the former question are 
contained in paras. 7 and 10 of his judg- 
ment. 

In para. 7 he mentions various considera- 
tions bearing upon the question of delivery 
but records no explicit finding upon that 
point. He then goes on to consider the 
applicability of s. 47 as though he had 
finally disposed of the question of fact whe- 
ther ornot delivery had taken place be- 
cause it cannot be contended that if deli- 
very had taken place, s. 47 would have 
application. Later on, in para.10he deals 
with the specific point which arises from the 
attestation of thesale deed by defendant 
No. 1, declining to draw any inference from 
that circumstance that defendant No. | had 
agreed todeliver possession of the land. 
It appears to me that the parts of the 
judgment which deal with this question are 
open to the criticism, firstly that no clear 
and definite finding is recorded whether at 
the time when Ex. A was executed there 
was in substance and in fact a delivery of 
the property to the plaintiff, and secondly— 
and this J think a more grave defect—that 
the direction issued by this court, when the 
second appeal came on for hearing, that 
the four documents, Exs. B, C, D and E, 
should be taken into account in disposing 
of the question of delivery appears to have 
received no attention whetever. The- most 
that can be said is that there is an incon- 
clusive allusion to Ex. B in para. 10 of the 
judgment. I must hold accordingly that 
my learned brother Devadoss, J’s direction 
has substantially not been complied with. 

As a legal argument against the further 
investigation of the fact of delivery I am 
asked to hold that there can be no valid de- 
livery of property after a court auction un- 
less there has been a certification to and 
recognition by the executing court of the 
transfer of possession. In other words 
an endeavour is made to bring the circum- 
stance within the terms of O. XXI, r. 2, 
Civil Procedure Code. I am unable to agree 
that this rule has any application 10 such 
circumstances. Even- if it had, the only 
penalty would be that which is prescribed 
in sub-r. (3), namely, that the court would 
not recognize the adjustment. The rule 


does not say that the delivery itself would: 


be null and void. But I think that the 
application of the rule can only be sustain- 
ed by means of an argument which con- 
founds auction-purchaser with decree-holder. 
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When the two are combined in oné person, 
itis plainly gua auction-purchaser and not 
qua decree-holder that he gets possession, 
and that act does not therefore constitute 
satisfaction of the decree.. Such an appli- 
cation of the rule would enable a decree- 
holder who bad once bought the property and 
received possession out of court to apply 
all over again in execution {which seems 
absurd. I think there is no substance in 
this argument. | 

The plaintiff's precise. case has perhaps 
not been very clear_y stated in the plaint or 
elsewhere. It appaars to be that on the 
occasion of the execution of the sale-deed 
possession was transferred to him by defen- 
dant No. 1 either through his vendors, de- 
fendants Nos. 11 and 12, or directly: it 
cannot much matter if, as alleged, all 
parties were present. As I have said, I 
cannot find that that question has been 
satisfactorily dealt with in the lower Appel- 
late Court and I cannot accede to the request 
that I should myself in these cricumstances 
weigh the documentary evidence which that 
court has omitted to take into consideration. 
Reluctant though I am therefore to extend 
the pendency of this protracted litigation 
the only course that occurs to me as fair to 
the plaintiff is to remand the case for a second 
time for the determination of thig question 
of delivery. JI accordingly remand the case 
to the Subordinate Judge of Narsapur 
for a finding upon the issue: 

“Whether the - plaintiff obtained possession of the 


suit property from defendant No. J, either directly or 
ludirectly through defendants Nos 1! and 12.” 

Accordingly es that question is settled the 
furcher question, whether the plaintiff is en- 
titled to recover the price of the land from 
his vendors, may or may not arise for cop- 
sideration. That cuestion can accordingly 
be dealt with, if necessary, when the finding 
is returned. Tims six weeks for the findin 
and seven days for objections. [In accord- ` 
ance with the akove order the Subordi- 
nate Judge of Narsapur submitted the 
following] 


Finding.—I therefore find that plaintiff 
did not obtain possession of the land through 
defendant No. 1 directly or indirect- 
ly through defendants Nos. 11 and 19. 
[The second appeal came on for final hearing 
after receipt of the finding from lower 
Appellate Court upon the issue referred 
for trial, the court delivered the fol- 
lowing] ; 

Judgment.—tThe learned Subordinate 
Judge finds upon the issue referred to him ` 
that the plaintiff did not obtain possession: 
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of the land either directly or indirectly 
through defendants No. 11 and 12. I accept 
this finding. The further question therefore 
_ arises whether the plaintiff is entitled to 

recover the price of the land from his 
vendors. The learned Subordinate Judge 
in the judgment delivered before the remend 
has held that this claim is barred by limi- 
tation. It is wellsettled by decisions of this 
court that Art.116, Limitation Act, applies 
to such a suit. The lower Court has taken the 
starting point to be the point of time from 
which the vendors were precluded from 
obtaining delivery, i. e., three years after the 
sale became absolute. Reckoning from this 
date, 4th November 1911, it finds that more 
than six years elapsed before the amend- 
ment of the plaint asking for this remedy 
was ‘allowed. The correctness of this 
position, both as regards the terminus a quo 
and the terminus ad quem has been disputed 
before me. 
time began lorun from the date of the sale, 
namely, 21st July 1909, and not from the date 
from which the vendors became unable to 
pass a good title. A reference tothe sale- 
deed will show that while -in the earlier 
portion of it there is a recital that the 
vendors have putthe plaintiff in possession 
of the land, thisis contradicted by a clause 


at the end which runs: 

“We shall put inan application for delivery and 
give delivery to you. Afterwards we shall bring from 
the court the said receipt for delivery and the 
certificate and givethe same to you. You will have to 
bear the charges for the said delivery.” 


I think thatit was this latter arrange- 
ment which the parties intended to be 
operative. No time was fixed within which 
delivery was to be given, and allhough it is 
true that the plaintiff might at any time afler 
the execution of the sale-deed have sued to 
enforce delivery under it, so that time would 
begin to run for sucha suit from the date of 
contract, I think that the learned Subordi- 
nate Judge is right in holding that the cause 
of action for refund of the purchase money 
would not simultaneously arise, but wouldonly 
become available when the vendors become 
incapable of carrying out their undertaking. 
Before that occasion arose, I do not think that 
the vendees could have sued, alleging a 

-breach of the contract of title, for the return 
of the purchase money. The point does not, 
eeem to be covered by authority, none of the 
types of cases referred to in Subbaroya 
Reddiar v. Rajagopala Reddiar (1) being on 
all fours with this one. -In Tulsiram v. 


(1) 23 Ind. Cas 570; A.I R1915 Mad. 708; 38 M 887; 
15-MEL T 240; (1914) MW N 376. © 7 
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Murlidhar (2) the fac!s constituted a partial 
failure of consideration and time began to 
run under Art.97 from the time of that 
failure. In the present case there was 
neither failure nor anything analogous to 
failure, at any rate until the vendors lost the 
power to give delivery. [think accordingly 
that the lower Court is right in finding that 
time ran only from 4ih November, 1911. 

I cannot,however, find any justification for 
its view that time should run up to the date 
of amendment of the plaint. Upon such an 
amendment of a plaint being allowed, 
whether or not it involves any question of 
limitation, it is well enough settled that: the 
amendment relates back to the date of 
institution of the suit. Thisis the basis for 
such decisions as Sevugan Chetty v. Krishna 
Ayyangar (3), Cursetji Pestonjee v. Dadhabat 
Eduljee (4), Charan Das v. Amir Khan (9) 
and Kisandas Rupchand v. Rechappa 
Vithoba (6). The respondents have 
attempted to meet this point by the ‘plea 
that they were given no opportunity to 
contest the propriety of the amendment 
applied for. The only basis upon which 
this rests liesin the terms of the order 
which the District Munsif passed: “No 
objection. Allowed subject to objection.” 
It is said that objections may pursuant to this 
order be at any time taken, but it appears to 
me ihat whatever opportunity may have 
existed after the dateofthat order has long 
since gone by. At the trial of the suit itself 
and notwithstanding this amendment, no 
issue was framed regarding its subject- 
matter. There was an appeal by the 
plaintiff and No. 18 of his grounds of appeal 
complains that thelower Court had altoge- 
ther ignored his alternative claim for the 
refund of the purchase money from defend- 
ants Nos. 11 and 12. Upon this appeal the 
Subordinate Judge’s Court gave a decree for 
this refund. The judgment contains no 
allusion to any objections raised regarding 
the amendment of the plaint and itis to be 
inferred that nosuch objections were raised. 
T'he matter does not stop there because in 
the memorandum of second appeal filed by 
these respondents themselves, although they 
took exception tothe decree for refund, no 
attempt was made to resist the claim on the 
specific ground now urged, that the plaint 

(2) 26 B 750; 4 Bom L R3571. 

(3) 13 Ind. Cas. 2€2; 36 M 378; 10.MLT 557; 22 M 
L J 139 

(4) 19 M425, : 

(5) 57 Ind. Cas. 606; AT R 1921 P O 50;47 I A 255; 
48 G 110; 39M L'J195;28MLT149,2UPLR(P. 0) 
124; 18 A L J 1095; 22 Bom. L R 1370; 13 L W 49; 


25 OC WN 289; 3 P W R 1921 {P. O.) . 
(6) 4 Ind, Cas. 726; 33 B 644; 11 Bom, L R 1042. 
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had been amended without due notice being 
given to them. Ican accordingly find no 
substance in this objection and must hold 
that time is to bereckoned up-to the institu- 
tion of the plaint. So reckoning it, the claim 
is within time. 

The appeal is accordingly allowed and the 
plaintiff will have a decree for thesum of 
Rs. 609, with interest at 6 per cent. from the 
date of. the District Munsif’s decree (18th 
September 1919) with proportionate costs 
throughout. Asagainst respondents Nos. 1 
to3 the second appeal is dismissed. The 
plaintiff will pay their costs of this appeal. 
i NUKWA. ; ` Appeal allowed. 


- 
ee e NAN 


` CALCUTTA HIGH COURT. 
„Civil Appeals Nos. 648 and 639 of 1930. 

May 24, 1932. 

JAOK, J. 
MUHAMMAD WASIR—PLAINTIFF — 
APPELLANT 
i VETSUS 
Sheikh MAJID AND ANOTAER— DEFENDANTS — 

RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
Additional evidence—Admission of—Reasons of ad- 
«mission to be recorded—Opportunity to rebut the ad- 
ditional evidence, whether should be given.. 

Under O. XLI, r. 27, Civil Procedure Code, wher- 
ever additional evidence is allowed to be produced in 
the Appellate Court, the court must record the reason 
for its admission but there is no provision that the 
court must. give an opportunity to the plaintifi to 
rebut the evidence so allowed. 


Civil Appeals against the appellate de- 
cree of the Additional Sub-Judge, Third 
Court, Sylhet, dated the 3lst July, 1929. 

Mr. Priyanath Dutt, for the Appellant. 

Mr. Hemendra Kumar Das, for the Res- 
pondentes. 

Judgment.— These two appeals have 
arisen out of two suits in which the plaintiff 
claims- paddy rent. The defendants in the 
suits maintain that the plaintiff is not en- 
titled to paddy rent and that money rent 
only is payable. The trial Court in both 
cases decreed the suits for paddy rent. But 
on appeal the decrees were set aside and 
the suits were decreed at the money rent 
which the defendants claimed to have been 
payable. In Appeal No. 648 it is urged 
that the court below was wrong in taking 
additional evidence without assigning any 
sufficient reasons therefor and without giv- 
ing sufficient opportunity to the plaintiff to 
‘rebut the evidence.. Under O. XLI, r. 27, 
Civil Procedure Code, wherever additional 
evidence is allowed to be prodiced. by an 
Appellate Court, the court shall record the 
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-reasons for its admission. There is no pro- 


vision’ that the court must give an oppor- 
tunity to the plaintiff to rebut the evidence. 
We are concerned in the present case with 
the admission in evidence by the Appel- 
late Court of the kabuliyat Ex. B from 
which it appears that the holding in ques- 
tion in Suit No. 408 was held by the de- 
fendant’s predecessor at a money rent of 
Rs. 3-8-0. In this judgment the learned 
Subordinate Judge gives his reasons for 
admitting it, namely, that the defendant 
was a minor at the time the kabuliyat was 
executed and that he did not know of the 
execution of the kabuliyat before. So that 
the provisions of O. XLI, r. 27, have been 
carried out -as the reason for admission 
has in fact been recorded. 

Then it is urged that the fact that money 
rent was fixed in this kabuliyat for the 
year 1301 B. S. is not sufficient to show that 
the rent for a period of 30 years later was 
not paddy rent. This, of course, is true. 
But this is not the only circumstance which 
the Appellate Court has taken into consi- 
deration. He has considered the probabi- 
lities of the case. He says that the 
evidence as to payment of paddy rent is 
discrepant and that the story of payment 
of paddy rent to plaintiff in 1330 B. S., by 
the defendant's predecessor is evidently 
false, because the toujz papers show that the 
jote stood in the name of the defendant from 
1327, so that the defendant's predecessor 
died before 1327 B. S. Then it is urged 
that the documents of the years subsequent 
to 1301 B. S. when the kabuliyat was exe- 
cuted, should have been considered and 
particularly the touji papers put in-without 
objection; but the touji papers have been 
in fact considered by the Judge noting that 
the writer of the touji papers was not ex- 
amined; and even the Munsif who gave a 
decree in favour of the plaintiff did not 
think it worth while to refer to the touji pa- 
pers. He says it is hardly necessary to refer 
to the toujis upon which much comment 
hes been made by the learned Pleader for 
the defence. So that the touji papers 
were considered but nob relied on to rebut 
ihe evidence showing that money rent was 
payable. If the rent was charged from 
money rent to paddy rent, there ought to 
have been some evidence showing ‘when the 
change took place and that the defendant's 
predecessor agreed to pay paddy rent. The 
plaintiff claims that the lands were held on 
the same terms by the defendant’s father 
and since at one time that.is, in 1301 B. 
S. he was “holding “the land at money rent 
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presumably in the absence of any evidence 
to the contrary that money rent was paid 
in subsequent years although the kabuliyat 
was only forone year. In sach cases It 15 
usual for the tenants to hold on the same 
terms where they continue in occupation of 
the same holding. 


Then it is urged that the court was wrong. 


in holding that certain farags which were 
filed by the defendant applied to the lands 
in suit and showed that rent for 1331 to 
1332 was paid. The Judge says that as 
these farags relate to land only, they are 
necessarily for the lands in suit and that 
the defendants do not hold any other lands 
under the plaintiff. The kabuliyat Ex. 2 
shows that the defendant does in fact hold 
other lands at money rent, this kabulzyat 
having been given by his predecessor for 
such lands. It is truethat holding includ- 
ed a homestead. However, there may be 
some doubt as to whether these farags re- 
late to the lands in suit. They do not affect 
the merits of the case otherwise inasmuch 
as they do not indicate whether paddy rent 
or money rent is payable. But I think 
they are not conclusive evidence showing 
that rent of this holding was paid for the 
years 1330 to 1332 B.S. The finding that 
money rent and not paddy rent is payable 
is really a finding of fact and as it seeems 
to have been supported by evidence duly 
considered by the Appellate Court, I thin «z 
this finding should not be interfered with. 
The result is that the decree in this suit is 
modified to the extent that the plaintiff 
will get rent for the years 1330 tc 1333 B. 
S. atthe rate of Rs. 4-0-3. The rent being 
more than Re. 3-8-0 fixed by the kabulryat 
of 1301 B. S. is explained by the fact that 
the area has increased. 

In Suit No. 58 out of which Appeal No. 649 
arises it has been found that’ the touji are 
not legally proved and that the plaintiff has 
totally failed to prove realization of paddy 
rent. It is true that the learned Subordi- 
nate Judge has referred to the evidence in 
the other suit, namely, Ex. B which he 
should not have done. But apart from this, 
his judgment shows that the plaintiff has 
failed to prove the realization of paddy 
rent at any time. This is a finding of fact 
which I cannot interfere with. The appeals 
were heard together apparently with the 
consent of parties, so that I think the plaint- 
iff cannot now complain that he has been 
prejudiced by the appeals being heard to- 
gether. The resultis that Appeal No. 649 
is dismissed. Each party will bear their 
own costs throughout, Defendants to be 
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ejected if the rent due is not paid within 

one month of the arrival of the record in 

the trial Court if not already deposited. . 
N.-A, Orde raccordingly. 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT. 
Criminal Appeal No. 19 of 1933.. 
March 27, 1933. 

Fraser, J. C. AND Saapuppin, A. J. O. 
GOVERNMENT ADVOCATE, N. W.F. 
PROVINCE—APPELLANT 
TETSUS 
FAZAL RAHIM—RESPONDENT. 

Arms Aci (XI of 1878), 3, 19 (f)}—Prosecution under 
—Previous sanction of District Magistrate—Whether 
necessary in the districts of the Frontier Province— 
Interpretation of statutes—Words to be read in their 
literal sense. 

The previous sanction of the District Magistrate is 
required for a prosecution under s. 19 (f) of the Arms 
Act not only in the Peshawar but also in the other 
four districts of the Frontier Province. Amir Ahmad 
v. Emperor (1), referred to. 

It isan elementary principle of the construction of 
statutes that the words have to be read in their literal 
sense. The courts cannot put upon them a construc- 
tion which they believe to represent the intention of 
the legislature at the time of the passing of the statute. 





Criminal Appeal from an order of the Ses- 
sions Judge,Peshawar, dated the 14th Decem- 
ber, 1932. 

Kazi Mir: Ahmad Khan, K. S. Govern- - 
ment Advocate, for the Crown 

Mr. Abdul Hamid, forthe Respondent. 

Judgment—This judgment covers an 
appeal preferred by Government against 
the acquittal of a person convicted under 
s. 19 (f) of the Indian Arms Act for the 
unlicensed possession of a pistol, dagger 
and three rifles. The acquittal was based 
onthe absence of the District Magistrate’s 
previous sanction required by s. 29 of the 
Act. 

The question raised before us is a most 
important question of law and practice 
and applies notonly tothe Peshawar, but 
also lo the other four districts of the Fron- 
tier Province. Wemey clear the ground 
by saying that itis admitted by the Govern- 
ment Advocate thatif the District Magis- 
trates previous sanction is regarded as 
necessary, its absence will be fatal to the 
prosecution case. This is clear, for it is the 
existence ot the sanction which confers 
jurisdiction upon the trying Magistrate. 
Reference may be madetoa decision of a 
Bench of the Lower Burma Chief Court 
in aga Po Chein yv. Emperor 34 Ind. Cas 321 
(1) The only point left for our consideration is 


(1) 34 Ind. Cas, 321; 17 Cr. L J 209; 8L P-R 452, 
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whether thé previous sanction of the 
District Magistrate is ‘necessary for the 
prosecution ofa case under s. 19 (f) of 
the Indian Arms Act, 1878. Section 29 
runs as follows. — 

“Where an offence punishable under 
s. 19, cl. (f) has been committed within 
three months fromthe date on which this 
Act comes into force in any province, dis- 
trict or place to which s. 32 cl. (2) of Act 
XX XIof 1860 applies at such date, or where 
such an offence has been committed in 
any part of British India not being such 
a district, province or place, no proceedings 
shall be instituted against any person in 
respect of any such offence without the 
previous sanction ofthe Magistrate of the 
District”. The section was obviously 
introduced into the Act by wayof a safe- 
guard against indiscriminate prosecutions. 
Its effect isto make the previous sanction 
ofthe District Magistrate necessary in all 
districts in British India except in those 
in which cl. (2) of s.32 of Act XXXI of 
1860 applied in 1878, and even in the latter 
districts the sanction was necessary for 
three months after the introduction of ihe 
Act. lf, therefore, previous sanction for 
‘the Frontier Districts is not necessary, it 
-has to be shown that cl. (2) of s. 32 of 
the 1860 Act applied to these districts 
. ` in 1878. -The general effect of the applica- 
tion of s. 32 of the 1860 Act was to 
disarm the district to which it was 
applied The Punjab generally was dis- 
armed under the provisions of the Arms 
Act of1860, but as appears from the Pun- 
“jab Government Notification No. 2069 dated 
16th May, 1878, the districts which now con- 
stitute the present Frontier Province were 
‘not disarmed, except three small villages 
in the Peshawar District. Clause (2) of 
s. 32 of the 1860 Act, however, relates to 
two classes of districts those which had 
been disarmed under cl. (1) of that 
section, and those where an order for a 
general search for arms had been issued 
and was stillin operation under the pre- 
vious Act (XXVIII of 1857). A case, the facts 
of which were very similarto the present one 
came before aJudgeofthe Allahabad High 
Court in Amir Ahmad v. Emperor 91 Ind. Cas 
47 (2). In that case the District Magistrate’s 
previous sanction was found to be unneces- 
sary owing to the discovery of a notification 
issued in 1858 authorizing a general 
search and seizure of arms in certain 
-portions of the North Western Provinces. 


(2) 91 Ind. Cas, 47; LR 6A196 Or; 24 ALJ 30; 
27 Or.LJ 15; A I R1927 All 143, 
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We.adjourned the final nearing of thi 
appealin order to give the Governmen 
Advocate an opportunity of ascertaining 
whethera similar order had been issued 
inthe Punjab, although historically it 
seemed most improbable that such an order 
should have been made, at any rate forthe 
trans-Indus districts ofthe Punjab. After 
consulting the Government of the Punjab, 
the Government Advocate informs us that 
no such search order has been discovered. 
Wemust take it, therefore, that cl. (2) 
of s. 32 ofthe 1860 Act did not apply to 
the Frontier Province in 1878. 

The Government Advocate has attempted 
somewhat tentatively to condone the 
absence of the District Magistrate’s sanction 
onthe argument that the provisions of 
s. 32 of the 1860 Act correspond very 
closely to those of s.15 of the 1878 Act. 
Itis s. 15 which givesa Local Government 
power to prevent any person from having 
in his possession any arms of any descrip- 
tion except under a license. Power is 
taken in it to allow the Local Government 
to apply it at any time to any district in 
which s. 32 cl. (2) of the 1860 Act did not 
apply in 1878. Section 15 was applied 
to the Frontier Province by Punjab Govern- 
ment Notification No. 1335 dated 16th 
November, 1900. Its application, so the 
Government Advocate suggests, has the 
effect of converting the Frontier Province 
into an area where the District Magistrate’s 
previous sanction is not essential. In 
other words,he would have us read into 
s. 29 of the 1878 Act after the words “applies 
at such date”.the words “or to which s. 15 
of this Act shall have been extended”. 
The argument, asweremarked, is not put 
forward very seriously. Itis an elemen- 
tary principle of the construction of statutes 
that the words have to be read in their 
literal sense. The courts cannot put upon 
them a construction which they believe 
to represent the intention -ofthe Legislature ' 
at the time of the passing of the statute, - 
{fit had been the intention in 1878 that 
the District Magistrate’s previous sanction 
should not be necessary in districts to which 
s. 15 of the 1878 Act might be extended, 
nothing would have been easier than to 
incorporate ins. 29 the words which the 
Government Advocate would have us add 
toit. Ona plain construction of itsterms 
s. 29 covers areas to which s. 15 may have 
been extended after 1878. We have no 
hesitation in holding, therefore, that under 
thelaw as it stands at present, the previous 


sanction of the District Magistrate is requir- 
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odio a prosecution unders. 19 (f) of the 
Arms- Act notonly inthe Peshawar, but 
also in the other four districts of the Fron- 
tier Province. 


The appeal is dismissed. 
NA. Appeal dismissed. 
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MADRAS HIGH COURT. 
- Criminal Revision Cases Nos. 717 and 718 
l of 1982., 
and 
Revision Petitions Nos. 670 
and 671 of 1932). 
January 18,1933. 
= BURN, J. 
M. SAVUDI KARUPPANAN AMBALAM 
, —ÅCCUSED—PETITIONER | : 
VETSUS 
GURUSWAMI PILLAI AND ANOTHER— 
COMPLAINANT — RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 517— 
Acquittal of person accused of theft—Property seized 
~_Restoration—Party coming into possession honestly 
—Question of title as to property to be decided by 


civil Court. i | 
Where a person accused of theft is acquitted and 


claims as his own the property seized from him by the 
Police and alleged to have been stolen, it should be 
restored to him in the absence of special reasons to 
thecontrary. Vaiyapuri Chelty v. Sinniah Chetty 


(1), relied on. 

.Where it | 
possession of certain property honestly, the question 
whether he or another is entitled to the property 
ig one to be decided by the civil Court and into 
this the criminal Court should not enter. Sattar Ali 
v, Afzal Mohamed (2), referred to. 

Petitions under ss. 485 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court ‘of the District Magistrate of 
Madura, in C. A. Nos. 3 and 4 of 1932 (C. 
C. Nos. 145 and 148 of 1932 on the file of 
the Court of the Second Class Magistrate, 
Madura Taluk). 7 

Mr. F. S. Vaz, for the Petitioner. 

Mr. K.V. Sesha Ayyangar, for the Res- 
~ spondents. 


Order.— These cases are precisely similar. 
The Sub-Magistrate found that the peti- 
tioner (the accused in both cases) was 
not guilty of the offence of theft or of 
dishonestly receiving stolen property: 
s. 379 or 411, Indian Penal Code). He found 
in fact that the petitioner had purchased 
both the bulls for fair prices and without 
any reason to suppose them to be stolen 
property. , 
- “Nevertheless he ordered the bulls to be 
returned to Mennammal and’ Pandia 

` Muppen whom after enquiring he-cons 


(Criminal 


"as 
ro a be ge, 
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appears that a person has come into _ 
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sidered to be the owners. He was satisfied, 
he says, that the bulls had been stolen 
though he does not say whence, by whom 
or when. 

The general rule in such cases is that 
where a person accused of theft is acquit- 
ied and claims as his own the property 
seized from him by the Police and alleged 


. to have been stolen, it should be restored 


to him in the absence of special reasons 
to the contrary. This is the principle 
generally recognised in this court: vide 
Vaiyapurt Chetty v. Sinniah Chetty (1). 
In the present case the learned Sub- 
Magistrate has not given any reason for 
departing from this principle. He appears 
to have thought that the devision of the 
question of ownership was sufficient to 


. justify an order to return the property to 
the owner. This is extremely unsound as has 


been explained by Rankin, O.J., in Sattar 
Ali v, Afzal Muhammad (2). The crimi- 
nal Courts ought not to be used to short 
circuit the civil Courts in this way. When 
it appears that ihe petitioner bought the 
animals honestly, ihe question whether 
he or the former owners is, or are, NOW 
entitled to them should be left to be de- 
cided by the civil Court. It is not a 
question into which the criminal Court 
should enter. 

Since it is clear that the learned Sub-.. 
Magistrate has overlooked the fundamental 
principle that when property is seized 


-from a person who is afterwards acquitted 


of stealing it, the property should ordinarily 


-be returned to that person, he cannot 


be said to have exercised his discretion 
in a judicial manner.. I therefore set aside 


his order and direct that the- bulls be 


returned to the petitioner from whom the 


Police took them. 
N.K.-A. - Order set aside. 
(1) 129 Ind. Cas. 458; 59 M LJ 901; AIR 1931 
Mad. 17; 32 Or. L J. 335; (1930) M WN 1103; 33 
J, W 36; Ind. Rul. (1931) Mad. 266; 4 Mad. Or. Cas, 
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(2) 102 Ind. Cas, 42; 54 O 283; 28 Or. L J 516; 


A I R 1997 Cal, 532; 8 A I Or. R. 179. 





ALLAHABAD HIGH COURT.. 
Civil Appeal No. 32 of 1932. 
i October 18, 1932. 

MUKERJI, Ac. C. J., AND BENNET, J. 
SARNAM PRASAD AND ANOTHER — 
DEFENDANTS—APPELLANTS 
VETSUS 
SUNDER SAHU AND OTHERS —PLAINTIPPS — 
RESPONDENTS 

Agra Tenancy Act (I of 1901), 3,, 25—Sub lease 
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from occupancy tenant—Docunent, tf. necessary—Sub= 
lessee in possesston— When can be ousted —Title,proof of 
— Landlord omitting to have illegal sub-lease cancelled 
—E fect of oral sub-lease—Suit for possession after one 
year—iAlaintainability of. 

Where an occupancy tenant eub-lets his land for 
one year and on the expiry of the year agrees that the 
tenant who has already paid one year's rent should 
hold the land for another year, in such case no docu- 
ment is necessary ‘for the creation of a valid sub- 
lease. 

A sub-lessee in possession can be ousted only by a 
person having a better title and aright to maintain 
à suit. A landlord coming to court to getan illegal 
sub-lease cancelled, after the expiry of one year will 
get no relief and his sub-lessze though without title 
will continue, : 
` In the caso of a sub-lessee out of possession, the 
mere omission of the landlord to sue within one year 
will not give him a title. It is only on proof of title 
and a right to possession that he can succeed, 

Where under an oralsub-lease, from the occupancy 
fenant, the sub-lessees took possession of certain plot 
and were dispossessed after remaining in possession 
for over a year, on a suit brought by them for 
possession threa. years afterwards, basing their 
title on the oral sub-lease: 

Held, that the oral sub-'eaze had expired at the end 
of a yearof the sub-lease and thatthe sub-lessees had 
no title to succeed to possession 

Civil Appeal against the judgment of 
Kendall, J., in Second Appeal No. 793 of 
1929. 

Mr. Ambika Prasad, for the Appellants. 

Mr. A. Sanyal for the Respondents. 


Judgment.—This appeal is by defen- 
dants Nos. 1 and 2 and arose under the 
following circumstances. One Rameshwar 
Koerl, defendant No. 3, has a daughter 
Dariyai Kunwar, who is married to defen- 
dant ‘No. 1, Sarnam Prasad. Dariyai 
Kunwar'sson is Hardes. It appears ‘that 
there was some dispute between Rameshwar 
Koeri on the one side, and his daughter and 
daughter's son, on the other, asregards the 
occupancy holding of Rameshwar Koeri. 
The daughterand the daughters son had 
no interest in the occupancy holding during 
the lifetime of Rameshwar Koeri, but 
the daughter’s son was entitled to succeed 
after the death of Rameshwar Koeri, provid- 
ed the daughter's son shared in the cultiva- 
tion at the time-of the tenant’s death. 
There was a compromise between Rameshwar 
onthe one hand, and the daughter and 
the daughter’s son and son-in-law, on the 
other, on 24th April 1924, which was filed in 
the Revenue Court in proceedings relating 
to rectification ofa khatauni and’ it -was 
- agreed that the names of the daughter and 
the daughter’s son should beentered in the 
village papers, that Rameshwar would 
retain his right to let out the plots 
without the consent of his daughter. or 
daughter’s son and that his son-in-law 


“Saroam Prasad, would pay -off the eiitirg 
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debts contracted by Rameshwar Koeri and 
would relinquish the amount of the simple 
money decree which he had obtained against 
his father-in-law. 

The plaintiffs, who are the respondents 
before us, and. who unfortunately are un- 
presented in this Letters Patent Appeal,came 
‘to court for obtaining possession of certain 
plots being part of the occupancy holding of 
-Rameshwar and for mesne profits and 
damages for taking thecrops on these alle- 
gations. They said that Rameshwar had 
‘let out the lands to them and they raised the 
crop in Kharif and Rabbi of i332 Fasli. 
About the beginning of 1333 Fasli, which 
would be July 1929, the defendants, namely. - 
Sarnam Prasad, the son-in-law, and a 
relation of his, defendant No. 2, began to 
create mischief. The plaintiffs had grown 
tajra in July 1925 and the defendants cut 


‘the same in October 1925; and in November 


1925 the defendants altogether dispossessed 
the plaintiffs, The plaintiffs accordingly 
claimed a-decree for possession, for Rs. 50 
as damages for the value of the bajra crop 
sown by them and further they claimed 
mesne profits from Kharif 1333 Fasli to 
the delivery of possession of the property in 
suit to the plaintiffs. The suit was defend- 
ed bythe two principal defendants, Nos. 1 
and 2, defendant No. 3 being Rameshwar 
himself. Defendant No. 1 stated that he was 
cultivating the land on behalf of-his wife 
and son, and ihat Rameshwar Koeri ivas 


- in collusion with the plaintiffs. Rameshwar 


Koeri filed a written statement supporting 
the plaintiff's case. The suit succeeded in 
the court of first instance,. which decreed 
the claim for possessionand for Rs. 50 as 
damages and directed investigation into the 
amount of mesne profits in the execution 
department. There was an appeal by 
defendants, Nos. 1 and 2, and it was un- 
successiul, except in this that the lower 
Appellate Court reduced the amount of 
damages which had been decreed to the 
plaintiffs. Anappeal was filed inthis court 
and the learned single Judge has dismissed 
the appeal. - : i 

The principal point taken before us, 
which was also taken before the learned 
single Judge, was that the plaintiffs had no 
title to the property. The argument is this: 
the occupancy holding could be sub-let under 
the law only by a registered instrument, 
if the lease was to befrom year to year for 
a period exceeding one year. No 
document is forthzoming to establish 
the lease was granted’ 
in- July 1924 (early in 1332 Fasli), it 
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‘could last for only oe year and at the end 
ofthe year itexpired. A fresh lease for one 
year could be granted by Rameshwar, but 
itis not proved that it was granted. The 
plaintiffs were dispossessed in November 
1925 or about the middle of the agricultural 
year 1333. The svit wasfiledin July 1928 
when the agricultural year 1336 had com- 
menced. When the plaintiffs were out of 
possession and defendants Nos. 1 and 2 were 
in possession, ib was not open to Rameshwar 
to make a lease for over one year when 
Rameshwar himself was out of possession. 
The ordinary practice no doubt is that a 
samindar or occupancy tenant lets or sublets 
"his land for one year, and at the close of 
cone year he agrees that the tenant, who has 
already paid one year’s rent, should hold 
the land for another year. In such cases a 
sub-lease is brought to an end at the end of 
the previous year. Forsuch leases no docu- 
ment would be needed. But in this case 
the plaintiffs admit that they were in 
possession for 14 years and they were dis- 
possessed in November 1925. There could 
be’no question therefore of any_renewal of the 
lease for 1834-1335 or 1336 Fasli. The plain- 
tiffs are claming asif they held the lease 
- which was granted to them in Kuar 1332 
(see the statement of the plaintiff Imdad Ali) 
and that the lease subsists so thatit entitled 
the plaintiffs to claim possession of the 
property. 

We are of opinion that this argument 
is valid, and is supported by 8.20, N. W. 
P. Tenancy Act of 1901, which was in force 
when the alleged lease of Kuar 1832 Fasli 
was granted. In this view, the claim for 
possession must fail and also the claim 


for mesne profits, but the claim 
for damages decreed by the court 
below must stand, which was in 


respect of the kharif crop of 13833 Fasli, 
We accordingly modify the decrees of this 
court and the court below and dismiss the 
claim for possession and mesne profits. The 
decree granted by the lower Appellate Court 
for the sum of Rs. 20 as the value of the 
bajra crop sown by the plaintiffs and mis- 
appropriated by defendants Nos. 1 and 2 
stands. In view of the fact that this point 
of law which has succeeded in this court 
‘was not taken in the court of first instance 
and was takenin the lower Appellate Court 
but was not properly pressed before that 
court, we direct that the parties shall bear 
their own costs throughout. The above 
draft judgment was dictated without hearing 
the respondents. Mr. Sanyal, a learned 
Counsel of this court, then intimated to us 
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that he had received instructions to appear 
in this case, but by an oversight had omitted 
to file his notice ofengagement. We accor- 
dingly permitled him to argue the appeal 
for the respondents. We have heard 
a learned Counsel, and his argument is 
this. 

A lease for five years, although oral, 
is good against all the world if the landlord 
has omitted to sue to avoid the lease. The 
period oflimitation fora suit by the land- 
lord is one year. lt may be true that if the 
period of one year expires, the landlord will 
have to submit to the lease for five years, 
for the simple reason that he has no right 
But 
from this it does not follow that the so-called 
sub-lessee has astitle of his own. In the case 
where he is in possession, he can be ousted 
only by a person who has a better title and 
has aright tomaintaina suit. Ilfthe land- 
lord comes to court efter the expiry of 
one year, he would be put out of court on 
the ground of limitation, and the sub-lease 
without title would continue. In the case 
before usthe alleged sub-lessee is the plain- 
tiff, and hemust prove his title. The mere 
fact that the landlord has omitted to sue 
within one year will not give him a title. 
Admittedly the plaintiffs are out of posses- 
sion, and they can succeed only if they can 
prove a title and aright to possession. We 
see noreason to alter the draft judgment 
which we dictated before, and we according- 
ly pass the order already dictated. 

N.-A. Appeal allowed. 
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CALCUTTA HIGH COURT. 
Privy Council Appeal No. 35 of 1927. 
April 18, 1932. 

RANKIN, ©. J., AND COSTELLO, J. 
AHIDHAR GHOSH— PETITIONER 
versus 
SECRETARY or STATE—OPposiItTe 
PARTY. 

Amendment of decree—Discovery of error after 
termination of appeal to Privy Council—Amend- 
ment by High Court—Permissibility. 

Where a party, after his appeal to the Privy 
Council had been dismissed, discovered that in the 
High Court decree, the amount of court-fees paid on 
memos. of appeal to High Court by the opposite 
party had been entered twice in the costs, the 
High Court allowed his applications for amendment 
of decree and ordered the costs overcharged to be 
debited. 

Facts ofthe case are sufficiently clear 
from the following application to amend 
the decree: 

l. That the learned Collector of Calcutta 
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awarded Rs. 69;778 to your petitioner as 
the value of his land in premises No. 10, 
Michael Datta Street, Khidderpur, but your 
petitioner claimed Rs. 85,407 as the value 
ofthe same and at the instance of your 
petitioner a reference was made under 
s. 18, Act I of 1894 (Land Acquisi- 
tion Act) to the learned Land Acquisition 
Judge at Alipore. - 

2. That the ‘learned Special Land 
Acquisition Judge at Alipore enhanced the 
award of the learned Collector by Rs. 11,995 
together with Rs. 1,799-4-0 statutory allow- 
ance on the said sum making a total of 
Rs. 13,794-4-0 to be paid by the opposite 
party tothe claimant. | 

3. That the above named opposite party 
being dissatisfied with the judgment and 
decree passed by S. K. Ghosh, Esq., 
Special Land Acquisition Judge, 24- 
Pargannas in Land Acquisition Case No. 
89 of 1920 (valuation) on 3rd April, 1925, 
preferred the above mentioned appeal 
from the original decree against the above- 
named objector to this Hon'ble - Court 
valuing the above-named appeal at 
Rs. 13,794-4-0, and for the Memorandum 
of thesaid appeal, the sum of Rs. 15, had 
been paid as court-fees under Art. 17 (iv), 
Court Fees Act. , 

4, That on 20th May, 1927, when the 
above-named appeal came up for hearing 
before their Lordships B. B. Ghosh and G. 
N. Roy, JJ., their Lordships directed the 
appellant opposite party tọ pay advalorem 
court-fees on the value of the said appeal 
and the deficit court-fees of the sum of 
Rs. 915 was paid by the appellant opposite 
party on 24th May, 1927. 

9. That on 23rd May, 1927, their Lord- 
ships B. B. Ghosh -and G. N. Roy, JJ., 
were pleased to allow the above-mentioned 
first appeal with costs and set aside the 
judgment and decree of ihe- learned 
Special Land Acquisition Judge at Alipore 
and thus confirmed the award of the learned 
Land Acquisition Collector, Calcutta. 

6. That in the deeree which was drawn 
up in the said appeal and signed by the 
Hon’ble Judges, the sum of Rs. 915 the 
-additional court-fees paid by’ the appel- 
lant opposite party as stated above was 
included twice in the schedule of costs on 
account of.clerical mistake of the officer who 
drew up the said decree. 

7. Thatthe above mistake escaped the 
notice of your petitioner’s Advocate in the 
High Court. 

8. That your petitioner being dissatisfied 
with the judgment -and -deeree - of -this 
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‘Hon'ble Court preferred an appeal to His 
Majesty in Privy Council being Privy 
Council Appeal No. 35 of 1927 but on 15th 
May, 1930, their. Lordships of the Judicial 
Commiltee dismissed the said appéal with 
costs. That in the grounds of appeal as 
presented to His Majesty in Council no 
ground was ‘taken about the aforesaid 
mistake in the decree for costs as passed by 
this Hon'ble Court. l 

9. That on 9th June, 1931, the opposite 
party filed an application, for execution of 
the said decrees against your petitioner in the 
court ofthe Land Acquisition Judge at Ali- 
pore, 24-Pargannas being Execution Case 
No. 6 of 1931 andthe prayerinthe execution 
petition included costs of learned Acquisi- 
tion Judge's Court Rs. 181-11-2 with interest 
at six per cent. per annum from 18th August, 
1929, costs of the High Court appeal 
Rs. 2,444-9-5, with interest at six per cent. 


-per annum from 23rd May, 1927; Frivy 


Council appeal costs £316-4-11. 
10. That the said sum of Rs. 2,444-9-5, 


stated to be Rs. 2,444-9-5, stated to be 


costs awarded by this Hon'ble Court 
include Rs. 915 twice, as stated above. 

11. , That the opposite party was informed . 
by your petitioner’s Pleader at Alipore to 
‘withdraw the security deposited by your 
petitioner in this Hon'ble Court for the 
costs of the appeal in the Privy Council. ` 

12. That the opposite party having taken 
steps to realize the balance for which the 
execution .was originally prayed for from 
your petitioner, your petitioner’s Pleader at 
Alipore, Mr. Krishna Nath Basu B. L., dis- 
covered for the first time on 22nd February, 
1932, that by mistake, the decree for costs 
passed by this Hon'ble Court included the 
sum of Rs. 915 twice over. | 

13. . That your petitioner has accordingly 
been advised to move this Hon'ble Court 
foramendment ofthe decreein the afore- 
said appeal dated 23rd May, 1927, -by 
debiting from the costs decreed against 
your petitioner.the sum of Rs. 915 which has 
been included.therein with. ; 

[The matter came up before Mukerji and 
Guha, JJ., who called for office report by 
their order dated 23rd March, 1932. The 
report was submitted . by the Offciating 


? 4 


Deputy Registrar, on 6th April; 1982.7 ` 


Report.—With reference to the court's 
order, dated 23rd March, 1932, attention 
is‘ respectfully invited to an order dated 
dlst August, 1931, passed by the Bench 
presided over by the Hon'ble the Acting 
Chief Justice in P, O, A. Nos. 23 ani 24 


_ 
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t 


‘to inadvertence, 
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of 1927, permitting the amendment of a dec- 
ree ofthis court after the final disposal of 
the appeals by _ the Privy Council. The 
decrees, however, in those cases were evers- 
ed and not affirmed. 

Lay before the Bench presided over by the 
Hon'ble Mukerji, J. 

[The order referred to in the report above 
was as follows :] 

“In the circumstances stated, it being 
quite clear that the omission to file a 
vakalainama on behalf of the plaintiff in 
F. A. No. 700f 1924 in this court was due 
the appearance of the 
learned Advocate for the plaintiff in the 
said appeal may be recognized and regul- 
arised, 1. e., the plaintiff will be allowed to 
file a vakalatnama in the said appeal and 
thereafter the necessary corrections will be 
made in the decree of this Court in F. A. 


No. 70 of 1924 and after that a certificate 


of costs incurred by the plaintiff in the 
said appeal in this court will be prepared. 
Inasmuch as this application has been 
rendered necessary because of the careless- 
ness and negligence of the said plaintiff, he 
must pay to the other side the costs of 
this hearing which we assess at 6 gold 
mohurs. The payment of such costs 
namely of six gold mohurs is a condition 
precedent to the preparation of this certific- 
are of costs.” 

[On receipt of this report Mukerji and 
Guha, JJ., passed an order dated 8th 
April, 1932, to the following effect: ] 

Mr. Balaram Basu, for the Petitioner. 

Messrs. Sarat Chandra Basak and Nasim 
Ali, for the Opposite Party. 

Order.—In view of the precedent which 
the office has referred to in its note dated 
6th April, 1932, this petition is sent to the 
Privy Council Department so that it. may 
be placed before the Bench presided over 
by the Hon'ble the Chief Justice taking 
Privy Council matters. [The matter then 
came up forhearing before Rankin, C. J., 
and Costello, J., who passed the final 
order by amending the decree as prayed 
for in the petition. | 

Final order.—Let the decree of this 
court be amended by correcting the mistake 
as prayed for in the petition. 


NA, Order accordingly. 


VITHOBA CHIMNAJI V: GOVINDRAG. 


` restrain elected members from performing 


14310 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


FULL BENCH. 5 
Second Civil Appeal No. 561 of 1932. 
April 18, 1933. 
SUBHEDAR, NIYOGI AND POLLOCK, 
A.J. Cs. 
VITHOBA CHIMNAJI AND oTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 


GOVINDRAO VITHALRAO POTDAR . 


AND OTHERS—PLAINTIFFS— RESPONDENTS. 

C P. Local Self-Government Act UV of 1920),58. 
9, 11, 14, 18,79 (1)—Rule 18 of rules framed under the 
Act, whether ultra vires— Election meeting—Outsider 
acting as Chairman— Validity of proceeding— Outgoing 
Chairman's right to preside—Disputes relating to valid- 
ity of elections—Jurisdiction of civil Court—Special 
tribunals, exclusive jurisdiction of—Interpretation of 
statutes— Harmonious construction. 

Where suits were instituted by some of the members 
of a Local Board impugning the validity of the election 
of the defendants as members of the District Council 
ontwo grounds, (1) that the meetings were held in 
violation of the terms of r. 18 of the rules framed under 
the ©. P. Local Self-Government Act, 1920, 
because persons who presided were not of the 
newly elected l.ocal Board; and (2) tbat if r, 18 per- 
mits of an outsider presiding atthe meeting that rule 
itself is ultra vires and void: 

Held, (i), that the first ground was a matter which 
fell exclusively within the purview of the power con- 
ferred upon the Deputy Commissioner by the rules and 
it could not, therefore, be the subject-matter of suits 
in the civil Courts; [p.517, col.1.]. l ; 

(ii) that the second ground raised an issue which 
was, beyond the power of a Deputy Commissioner to 
decide and could, therefore, lawfully form the eubject- 
matter of asuit. [ibid ] 

Held, further, that r. 18 of the rules framed by the 
Local Government under s. 79 (1) (iv) of the Local 
Self-Government Act was not repugnant to any provi- 
sion in the Act and was, therefore, not ultra vres. [p. 
5:0, col. 2]. 

In construing an Act and therules framed there- 
under the courts should be slow to hold that any 
provisions therein are repugnant to each other if they 
can be reasonably construed as consistent [ibid] 


It is a basic principle of election law that an elec- 
tion ought not to be held void by reason of transgres- 
sions of the law committed without any corrupt 
motive by the returning officer or his subordinates in 
the conduct of the election where the court is satisiied 
that the election was, notwithstanding those trans- 
gressions, an election really and in substance con- 
ducted under the existing election law, and that 
the result of the election, i.e, the success of one 
candidate over the other, was not and could not have 
been affected by those tranegressioxs. Ahmad Thanbi 
Maracayar v. Basava Maracayar (22), referred to. [p. 
521, cols. 1 & 2.1, 

In deciding, whether an injunction should alee to 
their 
duties a civil Court should be guided by the balance 
of justice and convenience, and the occasions must be 
few on which it will be more just and convenient to 
hold up elections or the administration of newly 
elected bodies more or less indefinitely whilst one of 
more individual persons sue for a declaration that the 
elections have been, or are going tobe invalidly con- 
ducted, Rameshwar Das v. Yakin-ud-Din Khan (23) 
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-and Gopala: Krishna Konar v.-Villanga Konar (24), 
referred to. [p.521, col, 2.]. - 

The meeting convened for theelection of a Presi- 
dent after the formation of a new Board is not con- 
templated by the words “any meeting” used ins. 14. 
The proviso to s. 14 only refers to a meeting at which 
the Chairman has the statutory right to preside, such 


as the one convened for the purpose of filling up a. 


casual vacancy in the office of Chairman or Vice- 
‘Chairman of Local Board or ita representatives in the 
District Council. [p. 518, colg. 1 & 2,]. 

When the statute which creates the right also pres- 
cribes a special remedy,the person aggrieved is limited 
‘to the remedy so prescribed. Bhaishankar v. Munici- 
- pal Corporation of Bombay (1) and other cases, referred 
“to [p. 516, col. 1.]. 

Second Civil Appeal against the decree 
‘of the District Judge, Wardha,in O. A. No. 
124 of 1924 dated the 16th November, 1932, 
arising out of C. S. No. 308 of 1932 in the 
court of -Mr. Shamsherkhan, Second Sub- 
Judge, Second Class, Wardha, dated the 
20th October, 1932. 

Messrs. J. R. Mudholkar, K. S. Naidu 
and N. G. Deo, for the Appellants. 

' Mr. T. J. Kedar with him Mr. G. D. 
Charde, for the Respondents. l 

Mr. V. Bose, The Government Advocate, 
-for the Government. i 

Subhedar and Niyogi, A.J. Cs.—This 
and Second Appeals Nos.22 and 23of 1933 
arise out of three suits instituted in the 
Courts of the Sub-Judges at Wardha, 
-Arvi and Hinganghat, ‘by individual 


` ‘members of-each ofthe three Local Boards 


-against the members elected by those 
Boards to the District-Council, praying for 
decrees for a, perpetual injunction restrain- 
ing the defendants from taking `part in 
the meetings `of- the District: Council in 
general and the selection meeting fixéd for 
30th October 1932,-in particular. ` The 
courts below have. concurrently ’ decreed 
the plaintiffs’ claim in all the threé suits. 
The defendants have, therefore; preferred 
these three separate appeals)” which, at 
the desire of the Local Government, were 
heard by a Full Bench. -Al the three 
appeals will be disposed of by this judgment. 
- Under r. 18 of the rules framed by 
the Local Government under 5. 79. (1) 
(iv), of the ©. P. Local Self-Government 
Act, 1920, the Deputy Commissioner, 
Wardha, convened meetings on 26th 
August, 1931, of the newly elected and 
nominated members. of the Wardha, Arvi 
and Hinganghat -Local Boards. for the 
purpose of electing representatives on the 
District Council as required by s. 9 (a) of 
the Local Self-Government --Act, 1920. At 
all these meetings outsiders were elected 
as Presidents of the respective meetings 
nd the -results of the -elections-were duly 
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notified in the C. P. Gazette dated 10th 
September, 1932. ; 

The principal contention raisedon behalf 
of the plaintiffs-respoùdents was that,. 
r. 18 ofthe rules framed by the Local 
79 (1) (vt) of the 
Local Self-Government Act did not con- 
template the election of any one who was 
not a newly elected member, to act as the 
Chairman of the meeting, and that, if 
r. 18 intended such a result, it was ultra 
vires as contravening ss. 9 (a) and 44 of 
the Act so that the meetings held under 
the Chairmanship of outsiders were 
irregular and the election of defendants 
as members of the District Council was 
consequently illegal and void. 

Another contention raised before us by 
the plaintiffs-respondents was that r. 18 
contravenes the Local Self-Government Act, 
1920, inasmuch as it excludes the outgoing 


Chairman and Vice-Chairman (who under 


ss. 11 and 15 of the Act continue as 
members of the Local Board until dislodg- 
ed by the appointment of their successors) 
from participation in the meeting held 
for the purpose - of electing representa- 
tives of the District. Council or the 
Chairman or Vice-Chairman of the 
Local Board as required by s. 9 (a) or 
s. 11 (1) of the Act. An issue was also 
raised by the defendants-appellants' as to 
the jurisdiction of the civil Courts to 


‘entertain the present suils in view of the 
existence of a special tribunal set up by 
-the rules framed by the 
‘ment under s. 79 (1) (vi) of the Act as 
-to the decision of doubts and disputes relat- 


Local Govern- 


toelection orselection of Chairman, V ice- 
Chairman or member of the District Council 
or Local Board.. Sok kee S T 

of jurisdiction is of 
primary importance, it will be more: con- 


-venient to consider it at the outset.: Section 


18 of the C. P. Local Self-Government Act, 


‘1920, provides that every election, selection 
.or . appointment of a. Chairman, Vice- 
‘Chairman or 
‘Council or Local Board under this Act 


member of- any District 
shall be made in accordance with rules 
made under s. 79 of the Act. Among 
other matters s. 79 confers power on the 
Local Government to frame rules con- 
sistent with the Act as to the mode and 
time of election, selection .or appointment 
of Chairman, Vice-Chairman or member 
of any District Council or Local Board, the 
decisions of doubts and disputes relating 
to election or. selection. of Chairman or 
member of District Council or Local Board 
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-and - thé 
them. 

, in: exercise of the power thus sa in 
“the Local Government, it framed rules 
"which ‘are printed at pages 66, 75 and 
--(4-(A) of the C. P. District Council Manual. 
, The rules printed at page 75, which affect 
„the -jtrisdiction of the civil Court are 2s 
“follows: — 

“aA h, No, election or Pere of a, Chairman, Vice- 
FOkairnan, OT member of the District. Council or 
‘Local Bosrd shall ‘be called into question - except 


: byi -a petition presented in ‘accordance ‘with ‘the 
- proyisions of these rules. 


authorily . who shall ‘decide 


Sub-r. (2) of r..1—No civil Court shall entertain 5 


“any, suit or application to obtain a -decision or 
“order ‘in any matter which may be decided or 
-.disposed- of-by the authorities prescribed in-these 
rules.” 


Such, petitions may be presented to the 
Deputy, Commissioner or to one of his 
_assistants-not below the rank of. Extra- 
‘ Assistant. Commissioner, if the Deputy 
‘Commissioner 80 directs to receive them 
against any elected: or selected ag ete 

It is patent from these rules that ~ 
Special tribunal, has been created. for the 
‘decision of. doubts and disputes relating 
_to elections. Under r. 15 of the’ ‘rules 
framed under s. 79 (1) (vi) the special 
‘tribunal has the. power of setting :aside 
any, election for non-compliance. with: the 
provisions of any of the rules. There can 
"be. no reasonable doubt then that to the 
“extent of the powers conferred upon the 
‘special tribunal, there is a coniplete ouster 
of the “jurisdiction ‘of. the éivil. Courts. 
Local>Boards, District Councils or Muni¢i- 
palities are ‘the’ creations of statutes which 
expressly confér-power on the Local Govern- 
ment to frame rules for the purpose of 
carrying, out the‘ objects of the Acts. It 
‘must, therefore, follow that the -Local 
Government can lawfully -create a forum 
for the. -purpose of deciding disputes as 
to elections. Since these Acts do not take 
“away any. rights which had previously 
‘vested, in, the publie, but‘on the contrary 
create new. rights, it is perfectly open to 
the Local Government to impose . rebtric- 
tions on the exercise of such rights by 
‘means ‘of its rule-making power, provided 
‘of course that. the: rules” are not repugnant 
‘to, the express_provisions .or the policy of 
‘the Act. In” other words, when the statute 
which creates the right ‘also prescribes a 
special. remedy, the person aggrieved:‘is 
limited to the remedy. so prescribed. 

Jo, Bhaishankar. v. The Municipal Cor- 
poration , of, .B Sombay (1),... Sir Lawrence 


enkins -ORIS Justice of the Bomba Hi h 
REEE P Bod, LR 417, . ee 


- 
“ese — 
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vorder is brought into being.” 
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Court, observed as follows :— 

“But where 2 special tribunal, out of the ordinary 
‘course, is appointed by an Act to determine ques- 
tions as to rights which are the creation of that 
Act, then, except so. far as clherwise expressly 
provided or necessarily implied, that tribunal's 
jurisdiction to determine those questions is ex- 
clusire. 

“it Is an essential condition of those rights that 
they should be determined in the manner prescribed 
by the Act to which they owe their existence. In 


“such acase there is no ouster of the jurisdiction 


of the ordinary courts, for they never had any; 
anew 


This statement of law has become classical 
and has been expressly or in principle 
followed in a series of ‘cases: Khunni Lal 
v. Raghunandan Prasad (2), Nand-Ram v. 


‘Chote Lal (3), Ganesh Mahadev v. Secretary 


of State for India (4), Abdur Rahman 
v. Abdur Rahman (5), Thimma Reddi v. 
Secretary of State (6), Venkata Siva. Raov, 
Rama Kristnayya (7), Nur- Muhammad v. 
District Magistrate, Poona (8), S. N. Halder 
v. S. N. Mallik (9), Narayan v. Shankar 
Second Appeal No. 65 of 1916, decided on 
24th February, 1917, and Phoolchand x. 
Major Beaty Civil ‘Revision No. 386 of 
1924, decided on 18th March, 1925. Tf, 
however, a legal right is recognised to 


exist apart from and. independently of the 


statute and no special remedy is provid- 
éd, the civil Courts, would, indeed, continue 
to exercise their jurisdiction under S. 9 of 
the Civil Procedure Code. 

This position was virtually conceded by 
‘the learned Counsel for ` the plaintiffs- 
respondents, but it was contended that 
the Special tribunal, in these cases viz., 
the Depüty Commissioner, was not ccm- 
petent to decide the | issue whether.r. 18 
ofthe rules ‘framed by the Local Govern- 
‘ment was ultra vires as being inconsistent 
with ihe express provisions or the policy 
of the Local Self-Government Act: Reliance 
‘was placed for this contention on G. I. P. 
Railway Company v. Amraoti Municipality 
(10), Balaji Kunbi v. Chindya (11), Koyal 


(2) 20 Ind. Cas, 497; 25 A 450; 11 A L J°659. 

(3) 21 Ind. Cas. 575: 35 A578, 11 A 11:4 945, 

(4) 49 Ind. Cas. 427; 43 B 221;21 Bom. LR 27, 

(5) 87-Ind. Cas, 51; 47- A 513; L R 6°A 191 ‘Civ; 23 
A Ld 38; AIR 1925-A11, 380, 

(6) 78 Ind. Cas. 91; 47 M‘325;°19 L W59-46-M LJ 
60; (1914) M WN 146; AIR1924-Mad 523. 
(7) 92 Ind, Cas. 790; 50 M 91; (1925) M W N 874; 
23 L W 103; 50 MLJI 148; A IR 1926 Mad 246. 
‘ (8) 86 Ind. Cas. 81; 49 B 152;:27 Bom; LR 56; AI 
R 1925 Bom. 162, 
, (9) 82 Ind. Cas 930; 28 O W- N 127; ALR 1924 Cal, 
404 


(10 16 Ind. Cas. 419. 8 N L R 107, 
(11) 122- Ind. Cas 705; A 1 R1920 ‘Nag ` £05;-Ind, 
Rul (1970) Seal 191; 13 N L J 33, 
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v. Bhondlal (12), Bagmal Kishandyal 
Gunning Factory, Akotv. Municipal Com- 
mittee, Akot (13), Jagannath Pillai v. 
Kathaperumal Pillai (14), Balvant | Ram 
Chandra v. Secretary of State (15) and 
In the matter of Bhalanath Pal (16). The 
proposition which has-been recognised in 
all these cases is that the grant of juris- 
diction to the special tribunal to deal 
finally or exclusively with the cases arising 
oub of thelawful administration of a par- 
ticular statute cannot take away the 
jurisdiction of the -civil Courts to afford 
relief against any illegality committed 
under the colour of that statute. If the 
special tribunal arbitrarily refuses to 
exercise its jurisdiction of commits an 
illegality in exercising its jurisdiction orifthe 
rules which create the special tribunal and 
lay down the procedure are themselves im- 
peached as being ultra vires, then the civil 
Courts must have jurisdiction to correct 
the illegality and give proper relief to the 
aggrieved person. This position seems to 
be recognised in sub-r. (2) of r. 1 of the 
rules framed under's. 79 (1) (wi) of the 
C. P. Local Self-Government Act 1920 
which excludes the jurisdiction of the 
civil Courts only “in any matter which 
may be decided by the authorities prescribed 
in the rules.” | 
Coming to the merits of the controversy, 
the elections of the defendants were ques- 
tioned principally on two grounds, (1) that 
the meeting was held in violation of the 
terms of r. 18 because persons, who presid- 
ed, were not of the newly elected Local 
Board; and (2) that if r. 18 permits of 
an outsider presiding at the meeting 
that rule itself is ultra vires and void. 
Now as to the first ground, the simple 
issue is whether the occupation by non- 
members of the chairs at the meetings 
held on 26th August, 1932, was an 
infringement of r. 18. In our opinion 
this is a matter which falls exclusively 
within the purview of the power conferred 
upon the Deputy Commissioner by the 
rules. It cannot, therefore, be the subject- 
matter of suitsin the civil Courts. 
(12) 130 Ind. Cas 820; A 1 R 1931 Nag. 48; Ind. Rul. 
(1931) Nag. 68. l 
(13) 122 Ind, Cas. 691; 26 N L R 217; Ind. Rul. 
(1930) Nag. 179; A I R 193) Nag. 153; 13 N LJ 
t 


(14)105 Ind. Cas. 88; 51 M 76: 39 M L T 389; 26 
L W 572;53M L J688, AIR 1927 Mad. 1035; (1927) 
M WN 913. a ate E g 

(15) 29 B 480. 

(16) 134 Ind. Qas. 1279; 58 O 801: A IR 1931 Oal. 
580, 35 O W N 122; Ind. Rul, 1933 Cal. 63, 
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‘The second ground, of course, raises_an 
issùe which is “beyond the powèr of a 
Deputy Conimissioner to décide’ and can, 
therefore, lawfully form ‘the ‘“subject- 
matter ‘of a suit. It is’ open “to 
the civil Court to investigate this matter 
and adjudicate on it, because power has not 
been conferred upon the Deputy Commis- 
sioner to decide disputes arising out of 
the non-compliance of any provision of the 
C. P. Local Self-Government Act. In 
Madras such a ‘power is specifically given 
to election tribunals set up under Madras 
Municipal Election Rules. It is’ therefore 
to be seen whether r. 18 is inconsistent 
with the’ express provisions or the policy 
of the Local Self-Government Act. 
` Rule 18 empowers the Deputy Commis- 
sioner to convene a méeting of all theniewly 
elected and appointed members of the 
Local: Boards and prescribes at least sevén 
days notice for such a meeting. -Itfurther 
provides that half the total number of tHe 
members ` shall “form a’ quorum, that 
members present at the meeting shall elect 
the Chairman for thé meting and’ that 
in case of equality of votes the electior 
of the Chairman shall- be decided by lot. 
It gives power to the Chairman of thé 
meeting to detérmine the manner’ in which 
a tie bétween two or more candidates for 


a vacancy is to be resolved by ‘lot. ` 


It is contended that this rule contravenes 
s. 9 which requires the Local Boards to 
elect members ofthe District Council “from 
amongst their own members”. It is pointed 
out that under s. 11, sub-s. (3) the Chairman 
and Vicé-Chairman are members of the 
Local Board and that under s. 15 they 
Gontinué tohold office until their “succes- 
sors enter upon the office so that they are 
entitled to take part in the election of Chair- 
man aiid Vice-Chairman of the new Local 
Board’ as well as inthe election of members 
to the District Council. Further’ it ‘is 
urged that the outgoing Chairman of the 
Local Béard’is, under s. 14 of the Act, 
alone entitled tō preside at an élection 
meeting as at any other meeting, arid that 
ander the same section, in the absence of 
him and the Vice-Chairman, the members 
have the right to choose one of their 
number to preside atthe election meeting. 
The contention indeed looks formidable 
but is not so in reality. 

In order to determine the validity of 
r. 18 it is necessary to discover the in- 
tention of the Legislature as reflected in 
the scheme of the Act, It is the duty of 
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‘the Courts of Justice'to try to get at the 
-real intention of the Legislature by con- 
sidering the whole scope of ‘the statute to 
be-construed: Mathura Mohan Saha v. Ram 
Kumar Saha (17). It will also be neces- 
sary todefine the meaning of the expres- 
sions “Local-Boards” usedins..9 (a) and 
-every . meeting” occurring in s. 14 of the 
Act. It. is a recognized rule of con- 
struction that the words of the statute 
when there is a doubt about their meaning 
are to be understood in the sensein which 
they best harmonise with the subject of 
the enactment and the object which the 
Legislature hasin-view. Their meaning 
isfound notso-muchin a strictly gramma- 
tical or etymological propriety of language 
nor even in its popular use, as in the 
subject or in the occasion on which they 
are used and the object to be attained 
(see Maxwell's Interpretation of Statutes, 
page 46). In this connection s. 18 hasan 
important bearing. That section declares 
that every selection or election will be 
regulated by rules which the Local Go- 
vernment is empowered to make under 
s. 79, cls. (iv),(v) and (vi). At the same 
time cl. (rawi) of s. 79 confers power . on 
the Local Government to make rules as 


to the conduct of proceedings in District’ 


Councils and Local. Boards. The rules 
governing the election meetings and those 
regulating -ordinary business meetings are 
distinct. Thus evidently cls. (iv), (v) and 
(vi) of- s. 79 deal with matters which 
Telate to the, constitution of the District 
‘Councils and Local Boards, whereas cl. 
. (xxvi) has reference to the conduct of 
administrative business of those “bodies 
after they are fully constituted. It is 
obvious that the meetings which are 
convened for the purposes of election stand 
on a. different footing from ordinary 
business meetings. The rule affecting the 
. two kinds of meetings in respect of the 
authority to convene them, period of notice, 
quorum, the presiding authorities of the 
meetings and the solution of a tie in case 
of -equality of votes are materially diffe- 
rent. : These’ feattires lend to the irresistible 
conclusion that the meeting convened for 
the election, of -a President after the 
formation: of a new Board is not contem- 
plated by the words “any meeting” used 
ins. 14. ; 

: Much stress: is laid on the proviso to s. 
14 which says: “No person shall preside at 
any meeting atwhich the question of his 


-| (17) 35 Ind. Cas. 305; 43.0 790 at page 812: 
 26;:20 O W N 370, E a kh 
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own election or re-election to office is under 
consideration,” and it is urged that this 
contingency would arise only at an election 
contem- 
platies an election meeting, but that can 
mean only a meeting at which the Chair- 
man has the statutory right to preside, 
such asthe one convened for the purpose of 
filling up a casual vacancyin the Office of 
Chairman or Vice-Chairman of Local Board 
or its representatives in the District Council: 
this is clear from the rules made 
under s. 79 (i), (v) printed at page 74 (a) 
of the Manual. At such a meeting the 
Chairman or Vice-Chairman is entitled to 
preside, unlike the meeting convened under 
r. 18 for electing office bearers for the 
term. Although from the rules it appears 
that such a meeting, in so far as the 
Chairman andthe Vice-Chairman take part 
init, is like an ordinary business meeting, 
still it differs from the latter in the fact 
that it is convened by the Deputy Com- 
missioner and the proceedings of the meet- 
ing are regulated by rules framed under 
s. 79 (i) (iv) of the Act and not those 
framed under s. 79 (i) (xxvi). 
In an analogous case which arose in 
connection with the Village Self-Govern- 
ment Act, 1919, the Calcutta High Court 
found on examination of the rules that 
the ordinary meetings of the Union Board 
differed largely from the rules made res- 
pecting theelection of a President of anew 
Board, and from this marked difference 
between the nature of the two meetings 
it concluded that the ordinary rules for 
ordinary and special meetings ofa Union 
Board could not be imported into the 
procedure for the election of a new 
President after a new election: see Nesar 
ad din Mandal v. Anath Nath Chowdhury 
(18).' Thus s. 14 cannot be interpreted 
as overriding s. 18 so as to restrict the 
power ofthe Local Government under s. 79 
to make a distinct body of rules in regard 
to the meeting held for clection purposes. 
The proviso to s. 14 only embodies the 
well recognised principle that no man 
shall be the Judge in his own cause. 
There appears to be avery cogent reason 
why r. 18 of the rules framed by the 
Local Government under s. 79 (1) (tv) exclude 
the outgoing Chairman and Vice-Chairman 
from theelection. Section 9 (a) speaks of 
election by Local Board. The Local Board 
is defined ins. 5 as consisting of elected 
representatives and those appointed by the 


(18) 90 Ind. Cas. 700; 52 O 943 at pages 990, 951; AI 
R 1926 Cal, 279. 
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Commissioners: it does not speak of the 
Chairman or Vice-Chairman as being a 
coastituent member of the Local Board. 
Section 9 deals with the constitution of 
District Councils, as s. 11 (4) does with the 
election of Chairman or Vice-Chairman of 
the new Local Board. The Local Board 
is a corporate body which exists inde- 
pendently of any change in its personnel. 
The Local Board is competent to perform 
‘all the duties and exercise all the powers 
imposed and conferred upon it by the Act 
irrespective of its personnel. The personnel 
becomes important only for the purpose 
of constitution of the District Councils. The 
rules provide for the retirement of the 
members after a particular period and 
for, the vacancies caused in the Local 
Board to be filled by fresh members who 
are elected by the constituencies on the 
basis of the register of voters compiled in 
accordance with the rules. The represent- 
atives so elected (and none others) can 
alone represent the opinion of the voters. 
Any person not so elected manifestly 
cannot claim the right to take part in 
the constitution of the District Council. 
The outgoing Chairman or Vice-Chairman is 
for certain purposes; namely for transacting 
the ordinary business of the Local Board, a 
member under s. 15, but unless he is 
elected again on thefresh register of voters 
he cannot represent the constituency. It is 
apparently for this reason that while r. 18 
omits reference to the outgoing Chairman 
or Vice-Chairman, rules regulating the 
meeting for filling a casual vacancy (page 
74 (A) of the District Council Manual) 
expressly provide that the Chairman ‘or 
Vice-Chairman shall preside. 


The case of Rex v. Jackson (19), was 
relied on to show that an outgoing Chair- 
man isentitled to vole and to give a casting 
-voteon the election of the new Chairman. 
That case is not relevant since bys. 3, 
sub-s. (1) of the Lccal Government Act, 
< 1894, a parish Council consists of a Chair- 
man and Councillors. Here the Local Self- 
Government Act does not speak of the 
Chairmanas a constituent member of the 
Local Board. Moreover, the perusal of the 
- -Local Self-Government Act of 1894 shows 
that the election of a Chairman is the first 
business of the annual meeting of the parish 
Counsil, and the outgoing Chairman pre- 
sides atsucha meeting and is entitled to 
give a casting vote in case of equal divi- 
sion, There the Chairman is an integral 


(19) (1913) K B 436 


= 


VITHOBA OHIMNAJI V. GOVINDRAO. 


519 


part of the parish Council unlike thé 
Chairman of the Local Board in the pre- 
sent case. Section 11 (1) clearly states 
that.a Chairman or Vice-Chairman is to 
hold office for the period of office of the 
Council orthe Board electing them. This 
means .that with the demise of the old 
Local Board their position as the office 
bearers ofthat body comes to an end. It 
isonly by virtue ofs. 15 that they continue 
to.hold office during the period oftransi- 
tion in order to obviate intermission in 
the administrative work of the Local Board. 
The Chairman or Vice-Chairman is only a 
supernumerary member and does not form 
an integral part of the Local Board as the 
newly elected membersdo. It is thus evi- 
dent that the expression “Local Board” 
used in ss. 9 and 11 (1) of the Act means 
only the newly elected and appointed mem- 
bers although for carrying on administra- 
tive business of the Board it may include 
the outgomg Chairman and Vice-Chairman 
until their successors are appointed. Rule 
18 is thus quitein accord with ss. 9 and 11 
(1) of the Act. Since the power is given to 
the Local Government by the Act to make 
rules, the mere fact that the Government 
purports to make the rules giving effect to 
the principle underlying one section rather 
than another would not be a ground for 
holding that the rules are ultra vires 
Thimma Reddi v. Secretary of State for 
India (6). i 

Nor doesr. 18, inso far asit permits the 
members “to elect the Chairman of the 
meeting” who may not be a member, con- 
travene the policy of the Act. It has al- 
ready been pointed out that s.14 applies to 
only those meetings at which the Chair- 
man of the Board by virtue of his officeis ` 
entitled to preside. If the Chairman has 
no locus standi in a meeting of the newly 
elected members of the Local Board con- 
vened by the Deputy Commissioner for 
electing members of the District Council 
and ıs not entitled to take partin it, s. 14 
can have no application to that meeting, 
It has already been shown that the election 
meeting standsona different footing from 
that of an ordinary bnsiness mesting. Rule 
18 itself does not restrict the power of the 
meeting to elect a Chairman from among 
its members. Nor does it require them to 
elect a non-member only. As to whether 
the Chairman is to be one of the members 
oran outsideris left entirely to the discre- 
tion of the members present. It is quite 
open to the members to be guided by r. 14 
in the choice of the Chairman and. to elect 
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one ott of théir own members, or they may 
be guided by s. 11 and.choose to elect 
an. outsider. There*is really no repug- 
nancy between r. 18 and ss. 11 and 14. If 
s.,11,.permıts of a non-member being elected 
Chairman or Vice-Chairman for a full term 
of three years. for thé. performance of the 
statutory, obligations, there is no logical 
reason why the election of a non-member 
as Chairman for the election meeting oniy 
should be regarded, as objectionable, pro- 
vided he isa person residing in the group 
of circles and is not disqualified under 
s. 10., The plaintiffs-respondents import into 
T. 18 the requirements. of s. 14: this is 
obviously an error Itis a well recognised 
canon. of interpretation. of statutes that 
nothing is to be .added to,. or subtracted 
from, a statute. As observed by Lord Mersey 
in Thompson v. Goold (20): “lt isa strong 
thing to read into an Act of Parliament 
words which, are not there, and, in the 
absence of Clear necessity, it -is a wrong 
thing to do.” The object of s: 14 being 
different from that of r. 18 which accords 
with s. 11 (1), . the attempt to read r. 18 in 
the light ofs,.14 must lead. to confusion. 

_ The foregoing discussion makes it evi- 
dent that r. 18 does not conflict with any 
express provision or the policy of the Act. 
Therules having been framed under ihe 
authority given by ss. 
Act must be read as a, part of the. Act 
itself, and if there is a conflict between the 
rules and the Act ib must be dealt with as 


>» ar =e -= _ > 


‘ 


_. The result is that the appeals are allowed, 
thé decrees appealed from set aside and 


Pleader's 


Pollock, A. J. C.—I agree that r. 18 of the 
rules framed by the. Local Government 
Leas ene: (1) (iv) of the Local Self-Govern- 
men «Act 18 not repugnant to any provisio 
inthe Act and is th ri A o 
Maxwell 
Statutes 


himself: nd, therefore, if in one place heh 
ed his mind clearly, it ought tok 
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is still of the same mind in another place, unless it 
clearly appears that he haa changed it - Jn this rés- 


pect, the work of the Legislature ia treated in the 
game Manuer as that of any other author.” 


The Local Self-Gcvernment Act and thé 
rules framed thereunder must be read as a 
whole and interpreted in accordance with 
the above principle, and the courts should 
be slow to hold that any provisions therein 
arè repugnant to each otherifthey canbe 
reasonably construed as consistent. As my 
Jearned brothers have shown, on the most 
reasonable construction that canbe placed 
onthe relevant sections of the Act there is 
no repugnancy between them and r, 18. 

This would be sufficient to dispose of the 
appeals, but as the matter is oné of con- 
siderable importance, I desire to add a few 
words on the jurisdiction of the civil Courts 
to entertain such suits. Rule 1 (1) of the 
provides. that no 
election or selection of a Chairmen, Vice- 
Chairman or a member of a District Coun- 
cil or Local Board shall be called into 
question except by a petition presented in 
accordance with the provisions of these 
rules, and sub-r. (2) provides that no civil 
Court shall entertain any suit or applica- 
tion to obtain a decision or order in any 
matter which may bedecided or disposed 
of by the authorities prescribed in these’ 
rules. I do not think that suh, 
(2) adds anything to, .or takes anything 
away ‘from, sub-r. (1). The present suits 
clearly called in question the elections of 
members of the District Council, and that 
prima facie can be done only bya peti- 
tion presented to the Deputy Commissioner 


“in accordance with r. 2. Under r. 15 the 


Deputy Cominissioner shall declare an 
election void if there has been any Corrupt 
or illegal practice as specified in the rules 
framed under .s. 79 (1) (vii) or if the result 
of the election has been materially affected 
by any illegal or corrupt practice or any 
irregularity in respect of anomination or 
by the improper reception or refusal of a 
vote or by non-compliance with the provi- 
sions of any of the rules framed under 
s. 79 (1) (iv) and (v). The Deputy Commis- 
sioner has no power to declare an elec- 
tion void on any other ground. | 

In the Madras rules, to which reference 
has been made in the judgment of the 
lower Appellate Court, the special - tribu- 
nal for. hearing election- disputes- has 
power to declare en election void on gc- 
count of non-compliance with any of the 
provisions ofthe Act or the rules under 
the Act, and it has been argued that the 
omission of any reference in r. 15-40 a 
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failure to: comply withthe provisions of 
the Act gives the civil Courts power to 
entertain a suit such as the present suits. 
Membership of-a District Council is pure- 
ly the creation of a statute which gives 
the Local Government power to appoint 
thé authority who shall decide- election 
disputes and the manner in which such 
disputesshall be decided. The Act and 
rules thereunder contain exhaustive provi- 
sions for the election of members, Chairman 
and Vice-Chairman, for the manner in 
which the validity of such elections can be 
called into question, and the tribunal by 
which such questions are tobe determined : 
vide Jott Prasad v. Amba Prasad 142 Ind: 
Cas. 403 (21). The Local Government might 
have included in r. 15 many other grounds on 
which an election is to be declared void, and 
the fact that it thought fit toinclude only 
certain grounds does not, in tmy opinion, 
give the civil Courts jurisdiction to declare 
an. elegtion void on other grounds. It should 
I think, be presumed thatthe LocelGovern- 
ment included in r. 15 all: grounds - on 
which in its opinion an election should be 
declared void, and the fact thatit- omitted 
to make non-compliance with the provisions 
of the Act such a ground may well be 
due to the fact that it did not consider 
that non-compliance with - any of the pro- 
visions of the Act could materially affect 
the result of an election. As however we 
have held that the rules are not repugnant 
to the Act, it follows that if there is 
compliance withthe rules there can be no 
failure to comply with the provisions. of 
the Act, and it is therefore unnecessary 
to decide whether afailure to comply with 
the provisions of the Act would confer juris- 
diction on the civil Courts. 

The plaintiffs have not alleged that the 
result of theelection was inany way af- 
fected by the alleged illegal election of 
an outsider. as Chairman, and the lower 
Courts, in declaring the election void in 
the absene cf any- such allegation, appear 
to me to haveignored the basic principle 
of-election Jaw, which is stated in para: 
624 of Halsbury’s Laws of Egland, Vol. XII 
as follows: 


“An election ought not to be held void by reason 
of transgressions of thelaw committed without any 
corrupt motive by the returning officer or his 
subordinates in the conduct ofthe election where 
the court is satiefied that the election was, not- 
withstanding those -transgressions- an election 
really and in substance conducted uuder the existing 
election law, and that the result of the‘election, i. e, 
the succes3 of óne candidate over the other, was not 


(21) 142 Ind; Cas, 403: - 
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and could not have been ‘affected by those trans- 
gressions ” K 

It ıs true that itis stated in para. 527 
of the same volume that, if the wrong 
person acts as Returning Officer, the elec- 
tion is void, but in that case, as remarked 
in the foot-note, it is to be noted, that 
the person who had been duly nominated 
and appointed as Returning Officer was 
himself a candidate and as sitting member 
was respondent to the petition. In Aha- 
mad Thambi Maracayarv. Basava Maraca- 
yar (22) however, where a person who was 
himself a candidate for election tothe chair- 
manship of a Municipality acted as Chair- 
man end Returning Officer atthe polling 
station, conducting the ballot, opening the 
ballot box and counting the votes, it was 
held that this act by itself did not invali- 
date his election, and that where it had 
not been urged that the-result of the 
election had been materially affected by 
the breach of the rules, it was unnecessary 
for the petitioner to go out of his wayto 
set out any rebuttalto a case never stated’ 
by the counter-petitioner in his objection 
petition. l 

In conclusion I desire to adda com- 
ment on the issue ofinjunctions in 
suits such as the present. As stated in: 
Halsbury’s Laws of England, para. 1099, 
Vol. XII: ° 

“The High Court has a general jurisdiction to 
grant an injunction wherever it is just and conve~« 
nient, that is to say, forthe protection of lights 
or prevention of injury according to the legal 
principles, In ihese respects the law relating to 


elections inno wisa differs from the rest’ of the Law 
of England.” 


In deciding therefore whether an in- 
junction should issue to restrain elected. 
members from performing their duties a 
civil Court should be guided by the balance 
of justice and convenience, and I think 
that the occasions must be fewon which 
it will be more just and convenient to 


-hold up elections or the administration of 


newly elected bodies more or less indefin- 
itely whilst one or moreindividual persons 
sue for a declaration that : the -elections 
have -been or are going to be  invalidly 
conducted vide-—Rameshwar Das v. Yakin 
ud-Din Khan (23) and Gopala Krishna 
Konar v. Villanga Konar (24). 

I agree with the proposed-order allowing 
the appeals and dismissing the suits. 

A. Appeals allowed. 
(22) 72 Ind. Cas, 902; 46 M 123; 16 L W 898; (19229) 


M. W. N. 813; 44 M LJ 69: A I R1993' Mad. 254, 
"7 (23) 75 Ind. Cas 428; A I R 1924 Lah. 633s 


(21) 90 Ind. Cas. 819; A I R 1926 Mad, 132, 
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ALLAHABAD HIGH COURT. 

>` Execution First Civil Appeals Nos. 338 
and 450 of 1931. 
July 8, 1932. 
BANERJI AND IQBAL AHMAD, JJ, 
KARAN SINGH—J  UDGMENT-DEBTOR 
—APPLIOANT ` 
VETSUS 

SADHO RAM AND orHErs—DECREE-HOLDER 

AND J UDGmMENT-DEBTORS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), 8.11, O. XXI, 
rr. 66 (8), 90—Application for sale—Decree-holder 
stating property to be ancestral—Execution case sent 
to Collector—Decree-holder subsequently urging property 
to be non-ancestral—Kes judicata—Sale by court, if 
without jurisdiction — Decree-holder purchaser— Setting 
-aside sale apart from O. XXI,r.90. 

An spplication for execution of a decree was ac- 
companied by a statement containing the particulars 
mentioned in O. XX1, r. 66 (3), Civil Procedure Code, 
It waa stated therein that the property to be sold was 
ancestral property. The execution case was transfer- 
red to the Collector, In a statement before the Ool- 
lector the decree-holder stated that the property 
sought tobe sold was non-ancestral and that he did 
not propose to proceed with the application for execu- 
tion. The record was therefore sent back to the 
civil Court. In a second application to the civil 
Court, the decree-holder stated that the property was 
non-ancestral. The property was sold under orders 
of the civil Court and was purchased by the decree- 
holder himself. The judgment-debtor applied to set 
aside the sale: 

Held (i), that the property to be sold having once 
been declared as between the parties to be ancestral 
property, the decree-holder was barred by the principle 
of res judicata from asserting that the property, was 
non-ancestral. Shazad Singh v. Hanuman Rai (1) and 
Bhukhan Saran v. Peare Lal (2), referred to. [p. 524, 
col. 2, 

' (ti) Jho sale of such property by the court amin 
was entirely without jurisdiction asthe Collector and 
the Collector alone could sell such property. Fatmatul 
Kubra v. Achchi Begum (3), referred to, [p. 525, col. 


1. a 

` Held, also, that as the decree-holder himself was 
the auction-purchaser, it was open to the judgment- 
debtor to assail the validity of the sale on grounds 
apart from those specified in O. XXI, r. 90 of the Oode 
of Civil Procedure. Superior Bank Limited v. Budh 
Singh (4), referred to. [ibid.]. 

- Execution First Civil Appeals from a 
decree of the Sub-Judge, Meerut, dated the 


lith July 19381. 


` Mr. K. C. Mital, for the Applicant. 
Messrs. N. P. Asthana, Vishwa Mitra and 
Nanak Chand, for the Opposite Party. 


Judgment.—This Execution First Ap- 
peal (No. 330 of 1931) is connected with 
Execution First Appeal No. 450 of 1931. 
Both appeals are by a judgment-debtor and 
arise out of proceedings in execution of a 
final decree for sale. 

'-Inorder to appreciate the points in con- 
troversy between the parties, it is necessary 
to state ‘the facts in some detail. Sadho 
Ram, the decree-holder, respondent, obtained 
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on the basis of a mortgage-deed a prelimin< 
ary decree for sale on 27th August 1928, 
against Thakur Haran Singh, the appellant 
before us and his minor son, Mahendra Singh 
who was impleaded as a defendant under 
the guardianship of his mother Musammat 
Hastun. A final decree for sale was passed 
infavour of the decree-holder against the 
said judgment-debtor on 4th May 1929. On 
lith June 1929, the decree-holder filed an 
application for execution of the decree. 
Theapplication was accompanied by a 
statement containing the particulars men- 
tioned in O., XXI, r. 66 (3), Civil Procedure 
Code. It was stated in that statement by 
the decree-holder that the property tobe sold 
was in possession of the judgment-debtors 
and his ancestors since the year 1860 and was 
ancestral property. In order to satisfy 
itself as to the accuracy of this statement of 
the decree-holder the execution court called 
for a report from the Collector. The 
Collector reported that the property was 
ancestral property and accordingly in 
pursuance of the provisions of s.68 of the 
Code and Government Notification No. 1887- 
1-238 dated 7th October 1911, the execution 
was transferred tothe Collector. An inquiry 
was then instituted by the sale officer in 
order to draw up the proclamation of sale. 
One of the particulars entered in the sale 
proclamation is the estimated value of the 
property and the sale officer called fora 
report from the Tahsil as to the value ofthe 
property to be sold. The report was that 
thevalue of the property included in the 
proclamation of sale was Rs. 20,896. The 
decree-holder objected to this estimated value 
and the sale officer fixed the value of the 
property at Rs. 18,000. This valuation was 
accepted by the decree-holder. But the 
judgment-debtors objected to the valua- 
tion and after further enquiry the estimat- 
ed value of the property was fixed at 
Rs, 25,444. Then on 7th February 
1931, the decree-holder filed an applica- 
tion stating that the property sought tobe 
sold was non-ancestral and as such could 
not besold by the Collectorand that he did 
not propose to proceed with the application 
for execution. The statement of the decree- 
holderthat the property was non-ancestral 
was diametrically opposed to the statement 
contained in the particulars submitted by 
the decree-holder ın the execution court in 
pursuance ofthe provisions of O. XXI, r. 66 
(8). However on this application the pro- 
ceedings before the Collector terminated 
and the record was sent back to the civil 
Three days after, viz, on 10th 
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February 1931, the decree-holder put in a 
second application for execution before the 
executing court (civil Court) and in the 
statement under O. XXI,r. 66, described the 
property covered by the decree for sale as 


non-ancestral property and the estimated. 


value of the same to Rs. 10,000. Notices 
under O. XXI, r.66 were issued to the 
judgment-debtors fixing 25th February 1931 
for the hearing of the objections,if any, to 
the application for execution and to the 
statement containing the particulars 
prescribed by cl. (2),r.66. Itis common 
ground that these notices were not served 
personally either on the judgment-debtor- 
appellant before us or on Musammat 
Kasturi the guardian ed litem of the minor 
judgment-debtor andthat the service was 
effected by affixation. The judgment- 
debtor appellant maintains thatthe decree- 
holder fraudulently got a bogus report with 
respect to the service of the notices made by 
the process server and that neither he nor 
Musammat Kasturi came to know of the 
application for execution dated 10th 
February, 1931. We shall advert to the 
facts relating to service in a moment. 

On 25th February 1931, the date fixedin 
the execution case, the judgment-debtor did 
not appear andthe court fixed 20th April 
1931, for the sale of the property, apparently 
. without any inquiry into the question asto 
whether the property was ancestral or non- 
ancestral. Theattention of the court was 
not drawn by the decree-holder either to his 
earlier statement that the property to be 
sold was ancestral property or to the report 
of the Collector, that was to the same effect, 
and the court therefore accepted the state- 
ment of the decree-holder that the property 
was non-ancestral property and directed the 
same to be sold as such by the amin of the 
court. On 14th April 1931, the judgment- 
debtor-appellant filed an objection to the 
application for execution dated 10th 
February 1931, and the statement of parti- 
culars of the property to be sold appended 
to that application, He alleged that by 
fraud ofthe decree-holder, he had no notice 
of the date fixedin the execution case and 
therefore could not put forward objections 
to the particulars submitted by the decree- 
holder. He maintained that the property 
sought to be sold was ancestral property 
and therefore could not be sold by the 
civil Court and that the value of the same 
was not less than Rs. 30,000 and that the 
statements to the contrary made by the 
decree-holder was false. . He also prayed 
that pending the decision of the objections 
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filed by him the sale fixed for 20th April 
1931 bepostponed. The court refused to 
accede tothe prayer for the postponement of 
the sale and the property was actually sold 
on 24th April 1931. The decree-holder 
purchased the property for Rs. 10,000 at the 
auction-sale. Thereafter on 10th May 1931, 
the objections filed by the judgment-debtor 
were heard and dismissed on the ground 
that the objections could be entertained 
only before the sale and asthe sale had 
already taken place the objections could not 
be maintained. Execution First Appeal 
No. 450 of 1931 is directed against this order 
of 16th May 1931. 
On 22nd May 1931, the judgment-debtor 
filed an application unders. 47, and O. XXI, 
r. 90, Civil Procedure Code for the setting 
aside of the sale. In that application he 
referred to the previous statement of the 
decree-holder and that report of the 
Collector that the property to be sold was 
ancestral property and to the fact that the 
estimated value of the property sold was 
fixed by the sale officer at Rs. 20,444 and 
maintained that theaction of the decree- 
holder in getting the execution case abruptly 
terminated before the Collector, by means 
of his application dated 7th February 1931, 
was deliberate and with a view to gain 
advantage over the judgment-debtor by 
perpetration of fraud. He submitted that ` 
the statement of the decree-holder that the 
property covered by the decree was non- 
ancestral and was of the value of Rs. 10,000 
only was false to his knowledge and that 
the order for the sale ofthe property as non- 
ancestral property was obtained by the 
decree-holder by practising fraud on the 
court. He again alleged that the service of 
notice of the application for execution dated 
10th February 1931, was not effected on 
him because of the fraud of the decree- 
holder and thus he was prevented from 
asserting on the date fixed, viz., on 25th 
February 1931, that the property was 
ancestral property and could not be sold by 
the civil Court. He further stated that the 
sale was not proclaimed in the village nor 
was proclamation caused to be made by beat 
of drum and thatthe sale was vitiated by 
the fact that the sale officer (Amin) 


postponed the sale on 20th April 1931, 


without obtaining any permission from -the 
courtandsoldthe property on a date not 
fixed for the sale, viz., on 24th April 193]. 
He asserted that on account of the fraud 
practised by the decree-holder and the 
irregularities mentioned above, the property 
was sold and purchased by the decree- 
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holder for a very small amount. On these 
grounds’ he prayed that the sale be set 
aside. This application was also dismissed 
by the court on llth June, 1931. -The order 
dismissing the application is brief and 
conspicuous by an absenceof any discussion 
of the allegation of the judgmeni-debtor 
imputing fraud to the decree-holder in the 
proceedings culminating in the sale of the 
property. Allthatisstated in the order is 
thatthe learned Judge had been through 
the record and could discover no material 
irregularity or fraud and that the oral 
evidence of the witnesses produced before 
him was biassed and incredible and 
therefore the inadequacy ofthe price too, if 
- true, was no ground to set aside the sale. 
Execution First Appeal No. 338 of 1931 is 
against this order of the court below. We 
are unable to uphold either of the two orders 
appealed against. We are satisfied, for the 
reasons that shall presently appear, that the 
judgment-debtor appellant was prevented by 
fraud of the decree-holder from putting 


forward objections in court to the application. 


for execution dated 10th February 1931 and 
tothe particulars submitted by the decree- 
holder along with that application. 

‘We now proceed: to deal with the allegation 
of the judgment-debtor appellant, that by 
_ fraud of the decree-holder he was prevented 
from getting knowledge of the application 
for execution dated 10th February 1931. 
(Their Lordships discussed the evidence 
as to the mode- of service of the notice 
on the judgment-debtor and proceeded). 
Tt is-abundantly clear from the facts stated 
above that the judgment-debtor was vigilant 
throughout and did not allow the execution 
proceedings against him to go by default. 
When the execution case was before the 
Collector hetook exception to the valuation 
of the property at Rs. 18,000, and it was in 
consequence of this objection that on 
further inquiry the value of the property 
was fixed at Rs. 25,4000. It therefore ap- 
pears incredible to us that if he was cogni- 
zant of the application for execution dated 
10th February 1931 and of the particulars 
furnished by the decree-holder in which the 
decree-holder, contrary to his previous state- 
ment, had alleged the property to be non- 
ancestral and had, contrary to the finding of 
the Collector that the value of the property was 
more than Rs. 25,000, asserted ihat the pro- 
perty was worth only Rs. 10,000, he would 
have kept quiet and not taken serious objec- 
tion to these allegations of the decree-holder. 
His objections as regards these statements 


of the decree-holder would have been un-. 


KARAN: SINGH V, SADHO RAM, 


148.5 0 
answerable. The.property-to -be. sold, have 


ing onee been declared as between-the parties 
to be ancestral property the decree-holder 
was bound by the principle of res judicata 
from asserting that the property was non- 


ancestral: vide Shazad Singh v. Hanuman 


Rai (1) and Bhupan Saran v. Peare Lal (2). 
Further the objections as to the valuation 
of the property would have been formidable. 
The finding of the Collector as to the value 
of the-property based as if was on the report 
submitted by the Tahsil, though not con- 
clusive would have- been entitled to grave 
weight and no court would have differed from 
that report on light grounds. In short the 
objections by the judgment-debtor as re- 
gards the nature and value of the property, 
would have been in the circumstances of 
the present case, well-founded and not fri- 
volous. Therefore the failure ofthe judgment- 


‘debtor to prefer those objections. can be 


attributed to no other cause except to his 
ignorance about the execution case initiated 
by the application dated 10th February. 
1931. 


The circumstances attending the so-called 
service by affixation of the notice are sus- 
picious in the highest degree. (After referr- 
ing tothe circumstances their ‘Lordships pro- 
ceeded:) For these reasons we hold that- 
the assertion of the judgment-debtor that 
the decree-holder fraudulently got a bogus 
endorsement about the service of notice 
effected has been made out. In view of 
this finding arrived at by us, we hold that 
the court below was wrong in not entertain- 
ing the objections dated 14th April 1931, 
filed by the judgment-debtor. The reasons 
assigned by the court below for dismissing 
those objections are. entirely unfounded. 
The objections were dismissed by the court 
on the ground that they could not be enter- 
tained after the sale had taken place.. But 
the court overlooked the fact that the-objec- 
tions were actually filed before the sale 
was held and it was due to the action of the 
court in not acceding to the prayer contained 
in the objections for the postponement of 
the sale that the sale took place before the 
objections were taken up for disposal. The 
failure ofthe judgment-debtor tofile the ob- 
jections on the date fixed, viz., 25th February 
1931, was due to the fraud of the decree- 
holder in connection with the service of 
notice issued by the court. The result is 
that we allow Execution First Appeal 


(1) 83 Ind. Cas. 766; A T R 1924 A 1l, 704; 46 A 562; 
22A LJ 452; LR5 A 350civ. 

- (2) 130 Ind. Qas. 839; A I R .1931-All. 218; (1931) A 
LJ103.-' 2 ra ae 
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No. 450 of 1931, with costs here and below 
es allow the objections dated 14th April, 
1991. ; p 

We now procèèd ‘to consider Execution 
First Appeal ` Nó: 338 of 1931. The finding 
ofthe court before transferring the execu- 
tion case to the Collector that the property 
was ancestfal properly was binding between 
the parties tothe present litigation. There- 
fore it must be assumed for the purposes 
of the case that the property to be sold was 
ancestral property. 
perty by the Courl amin was entirely with- 
out jurisdiction, as the Collector and the 
Collector, alone could sell such property: 
vide, Fatmatul Kubra v. Achchi Begum. (3) 
Further the evidence produced by the 
judgment-debtor as regards the sale not 
having been proclaimed in the village was 
entirely all the one way. (Then their Lord- 
‘ships proceeded to consider this evidence 
and held that the allegation of the judg- 
ment-debtor that no proclamation was made 
in the village was made out). Again as 


stated above, the sale was, without any re~- 


ference to court, postponed by the amin 
from 20th to 24th April 1931. This the 
amin had noright todo. There is nothing on 
the record toshow whether the intending 
purchasers who may have been present on 
20th April were informed that the sale 
would take place on 24th April 1931. It 
follows therefore that there is much to be 
said in favour of the allegation of the judg- 
ment-debtor, that-because of the adjourn- 
ment of the sale in an irregular manner 
by ithe amin, the property did not 
fetch its proper value at the sale. 


That the property was sold at a grossly. 


inadequate price is patent by the fact that 
the property was valued at Rs. 25,400 by the 
‘Collector. Thus we come to the conclusion- 
that there was fraud in publishing the sale, 
there was irregularity in the conduct of the 
sale and as a consequence of the fraud. and 
irregularity, the property was sold at a 
very inadequate price with consequent loss 
to the judgment-debtor. Apart from this 
the salé was entirély without jurisdiction 
and therefore ought tohave been set aside. 
It isto be noted’ that as in this case the 
decree-holder himself was the auction- 
purchaser; it was open to the judgmient-deb- 
tor to assailihe validity of the sale on grounds 
apart from those specified in `O; KAI r. 90, 
Civil Procedure Code vide ‘Superior’ Bank 
Ltd. v: Budh Singh (4). ‘The resuli-is. that 
` (3) 21 Ind. Cas. *@31; AIR 1914 “All. "339; °36°A’ 33; 
LPA GJIC, 2. rrr 

-(4)°83 “Ind, Cas...1088;0A I.R 1924 All: 698:3%92 
A Ld 413; 100& AUR 633; LRG A769 ciy, 
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The sale of such pro- 
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we also allow Execution First Appeal 
No. 338 of 1931 and set.aside the sale dated 
24th April 1931. The appellant is entitled 
to his costs bothin this court and in the 
court below. 

The necessary consequence of our 
decision inthe two Execution First Appeals 
is that the property covered by the final 
decree for sale is to be treated as ancestral 
property and the execution of the decree has 
to be transferred to the. Collector. We ac- 
cordingly direct that the court below should 
transfer.the execution of the decree to the 
Collector. l 

N.-A. Appeals. allowed. 


RANGOON HIGH COURT, 
Civil Revision Application No.-67 of 1932. 
November 29, 1932. l 
Pacer, C. J., AND Mya Bu, J. | 
MOHAMED CHOOTOO AND oTHERs— 
_ APPLICANTS E 

= _ versus | 

ABDUL HAMID KHAN AND OTHERS— 
_ RESPONDENTS. | l 
Civil Procedure Code (Act V of 1908), s, 115—Inter- ` 
locutory order—Interference an révision—When 
proper—Order refusing amendment of plaint. 4 
The High Court has jurisdiction .under 8.115, 
Civil Procedure Oode, to revise an interlocutory order 
passed bya Subordinate Court from which no ap- 
peal lies tothe High Court. But it is only when 
irremediable injury willbe done and a miscarriage 
of justice will ensue if the court heldits hand, 
that the court will interfere incurrent litigation. 
Salam Chand Kannyram v. Bhagwan Das Chilhama 
(L), applied. 

[Their Lordships refused to interfere with an 

order refusing permission to amend the plaint.] 


Civil Revision Application from an -order 
ofthe District Court of Tharrawaddy -in 
Givil Regular No. 15 of 1930. 


“Mr. P. B. Sen, for the Applicants. 

Mr. Kyaw Myint, for thé Respondents. 
“Page, C. J.—This application must be 
dismissed. The suit was determined by 
the learned District Judge of Tharrawaddy 
on a preliminary issue relating to limita- 
tion. 

On appeal to the High Court it was held 
that’ the ground upon which the learned 
Disirict Judge decided the suit was not 
sustainable, but the court did not determine 
whether the suit was otherwise barred by 
limitation or not. The proceedings were 
remanded to.the District Court of Thar- 
rawaddy to be delerminedupon the merits 
according to law. The High Court in the 
remand order observed : 

“The difficultiea that have resulted in this appeal 
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are to some extent dué to the inartistic form in 
which the plaint is drawn. The substance of the 
claimas set out in the plaint, however appears to 
be what I have stated. In those circumstances, in 
my opinion, Art, 123 of the Limitation Act has no 


application The learned Advocate for the 
appellants states that when the proceedings are 
returned to the District Court he will prefer an 


application for leave to amend the plaint in order 
to make clear what theclaimis. Whether such an 
application ought to succeed or not is a matter to be 
determined by the learned District Judge.” 

After the proceedings had been returned 
to the District Court of Tharrawaddy, an 
application was made on behalf of the 
plaintiff for an amendment of the plaint. 
The particular amendments in that applica- 
tion didnot commend themselves to the 
learned District Judge, and an order was 
passed that the applicationfor amendment 
in the form in which it was filed. should 
be dismissed, without prejudice to the right 
of the plaintiff to prefer a further applica- 
tion to amend the plaint. 

From that order an application in revi- 
sion has been preferred pursuant tos. 115 
of the Civil Procedure Code. 

In my opinion the High Court has juris- 

diction under s. 115 to revise an interlocu- 
tory order passed by a Subordinate Court 
from which no appeal lies to the High 
Court. But, asli ventured to point out in 
Salam Chand Kannyram v. Bhagwan Das 
Chilhama (1): 
“in my opinion, it is only when irremediable injury 
will be done, and amiscarriage of justice inevit- 
ably will ensue ifthe court holds its hand, that the 
court ought to intervene in current litigation 
and disturb the normal progressof a case by 
revising an interlocutory order that has been passed 
by a Subordinate court.” KM 
- In my opinion the court ought 
grant the application now under conside- 
ration. Non constat that when the cases 
heard by the District Court the plaintiff 
will succeed. On the other hand, if the 
plaintifi’s suit is dismissed “he order re- 
jecting the application for amendment now 
under consideration can be challenged in 
an appeal from the decree. 

For these reasons, in my opinion, the 
application must be dismissed with costs, 
four gold mohurs. an 

Mya Bu, J.—l agree. 

NA, Application dismissed, . 


(1) 98 Ind. Cas. 615; 530 767 atp 775; 300, W. N. 
907; A I R 1926 Cal. 1149, 
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ALLAHABAD HIGH COURT. - 
First Civil Appeal No. 482 of 1926. 
June 13, 1932. 
MUKERJI AND BENNET, Jd. 
ANAND SINGH AND ANOTHER — APPELLANTS 
VETSUS 
COLLECTOR or BIJNOR 
AND OTHERS— RESPONDENTS. 

Contract Act (IX of 1872), ss. 185, 140, 145—Pro- 
vincial Insolvency Act (111 of 1907), ss. 28, 48 (2)— 
Surety—Omission of creditor to sue—Whether discharg- 
es surety— Payment by surety after discharge of debtor 
by insolvency Court—Debtor, whether remains liable 
to surety—Omission of surety to prove in insolvency, 
effect of—Surety's right to indemnity, scope of—Trans~ 
feree of surety’s estate, rights of— Civil Procedure Code 
(Act V of 1908), s. 1l—Insolvency proceedings—Res 
judicata. 

The failure of a creditor to bring a suit within 
the period of limitation against the principal debtor 
is Rot an omission on the part of the creditor which 
would bring the matter within the provisions of s. 134, 
Oontract Act, The act or omission contemplated 
by that section is not an act or omission ofthis nature 
at all. jp. 528, col, 1]. 

Where a debtor became insolvent and a debt which 
had not been included in the schedule was paid by 
his surety after the discharge of the debtor: 

Held, that even if the surety had made an application 
and had been entered asa contingent creditor, under 
the facts of the case ths obligation did not arise 
before the discharge, as the payment was not made 
before the discharge and tharefore the debt would not 
have been a debt to which the Act would have applied; 
and the debtor, therefore, remained liable to the surety. 
[p. 529, col. 1.) 

A judgment between the creditors and the insolvent 
by the insolvency Court holding that the debt of ihe 
creditor was time-barred would not operate as res 
judicata between the debtor and his surety who was 
not a party to the proceedings. ([ibid.] 

_ Apart from s. 140 of the Contract Acta surety has 
aright unders. 145 of the said Actto be indemnified 
by the debtor and the surety’s rights under this 
section are not limited to the rights of the creditor 
against the debtor. 

Where A relinquished his estate in favour of 
his son B charging him with the payment of all 
his liabilities and debts and B after.paying a debt 
due. by A as surety sued the principal debtor for 
recovery of the debt; 

Held, that as A had only transferred his liabilities 
and not his rightsa decree could be passed only in 
favour of A and not in favour of B, 

Held,further, that the debtor's liability should be 
limited to the amount which A was bound to pay 
at the date of the suit against A with future interest. 
[p. 527, col. 2.] a 

First Civil Appeal against the decision of 
the Deputy Commissioner, exercising powers 
of the Sub-Judge, Nainital, dated the 26th 
October, 1928. 

- Messrs. S. K. Dar and S. N. Seth, for the 
Appellants. 

Messrs. U. S. Bajpai and H. P. Sen, for 
the Respondents. 

Judgment.—This isa first appeal by 
defendant No.1, Kunwar Anand Singh with 
whom his son Kunwar Sundar Singh has 
been joined asan appellant, The- lower 


1938 
Appellate Court has granted a decree in 
favour of the plaintiff, the Collector of 
Bijnor in charge of the Kashipur Estate 
under the Court of Wards, the estate being 
owned at present by the Raj Kumar Hari 
Chand Raj Singh, minor. The transactions 
out of which this suit has arisen are as 
follows: 

On 14th June 1911, the appellant Kun- 
war Anand Singh borrowed Rs. 20,000, 
onasimple bond payable on demand from 
Bisheshwar Nath and Gauri Shankar, the 
rate of interest being annas 12 per cent. 
per mensem with six-monthly rests. On the 
same date defendant No. 2, the brother 
of Kunwar Anand Singh, Raja Udai Raj 
Singh, who was at that time the Raja of 
Kashipur, executed a surety bond by which 
he mortgaged certain property in Naini 
Tal called Strawberry Hall and Kashipur 
house. The deed set forth that he stood 
surety for the appellant and if the appel- 
lant failed to pay the sum of Rs. 20,000, the 
Raja would pay he amount with interest 
and that he hypothecated the property for 
that purpose. Now on 22nd July 1916, the 
appellant applied tobe declared an insolv- 
ent and he was adjudicated an insolvent 
apparently in that year, although the exact 
date isnot given. The limitation on the 
bond would have expired on 14th June 
1917. On the day previous to that, on 
13th June 1917, the creditors brought a 
sult against the Raja of|Kashipur, defend- 
ant No. 2. They did not sue the princi- 
pal debtor apparently because he had been 
declared an insolvent. A decree was op- 
tained on a compromise on lst October 
-1917 which was tothe effect that the parties 
had agreed that the plaintiffs’ claim be 
decreed with costs und contractual interest 
including compound interest up to the 
date of payment and interest pendente lite 
with the provision that the defendant be not 
liable to pay anything under the decree 
until after the expiry of seven years and 
that he be liable to pay them only such 
amount as may not have been paid in the 
interval by Kunwar Anand Singh, his heirs 
or Receivers of his estate. Nothing was 
paid by Kunwar Anand Singh appellant 
and that as a result of this transaction .the 
interest has very largely increased and 
the sumnow claimed is Rs. 66,000, odd. 
On 22nd October 1924, the creditors made 
an application for a final decree against 
the surety and the decree was passed on 
6th May 1925. The claim had - then 
increased to Rs. 02,369-12-0. Subsequent 


to this decree on 4th June 1920, defendant - 
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No. 2, the Raja of Kashipur, exécuted a 
deed of relinguishment of his estate in 
favour of the minor plaintiff his son. This 
document is printed at p. 71. In this 
document he stated that hetransferred the 
estate 


- “tothe transferee for ever subject to and charged 


with the payment ofall the lawful debts, liabilities 
and obligations (except such as are now barred by 
any rule or law of limitation) of the transfer or and 
existing at thedate of these presents the estimated 
amount of which is Rs. 3 lakhs or thereabouts and the 
transferee hereby covenants withthe transferor that 
the transferee will duly pay and discharge all such 
debts, liabilities and etc.” 


Accordingly the plaintiff assumed the 
liability to pay the decree which had 
been passed on 6th May 1925 against the 
Raja. Eventually payments were made 
on 7th May 1926 and 18th October 1926 
by the Court of Wards of a total amount 
of Rs. 57,664-12-0 and interest. The 
plaintiff now sues to recover this amount 


‘from defendant No.1 on the ground that 


the plaintiff hassucceeded to the rights of 
the surety and that defendant No. 1 is the 
principal debtor. The first point with 
which we may deal isthe question of whe- 
ther the plaintiff has the right of a surety 
to obtaina decree against the principal 
debtor. It is true that the Raja of Kashipur 
defendant No. 2, did transfer his liabilities 
to the plaintiff, but he did not transfer the 
right which would accrue to him as surety 
on paying the amount due from the princi- 
pal debtor. Accordingly we are of opinion 
which can be granted 
should be granted to defendant No. 2, the 


Raja andnot to the plaintiff. The next 


point which we may deal with isthe ques- 
tion of the amount of interest which would 
be due to the decree-holder if his claim is 
valid. Learned Counsel for the appellant 
argued that the compromise of 1917 should 
not affect the liabilities of the appellant. 
By that compromise the surety undertook to 
pay after a period of seven years and the 
claim has now been swollen by the accu- 
mulated compound interest during this 
period of seven years. 


The appellant was no party to that 
compromise and no allegation has been 
madein the plaint to the effect that the 
appellant agreed to the compromise. There 
was therefore no pleading in the written 
statement on the point. We are of opinion 
that the liability of the appellant should be 
limited, if there is a liability, to the amount 
which the surety was bound to pay at the 
date of the surt against the surety which 
was at the expiry of the. period of limita- 
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_tion:plus.the pendente lite interest at 6. per 
. cent. and simple interest at 6 per cent. . until 
: the' date of payment. Various other grounds 
- were argued to show that there was no 

-sliability_of the appellant. It was argued 

in the first place that at the date of suit 


. there was a periodof one day only within 


which the claim against the principal 
debtor became barred and thet after 14th 
„June 1917 the debt against the principal 
debtor was time-barred. Therefore it was 
- said thatthe surety should have made a 
-defence inthe suit of the creditors that 
the debt had become time-barred against 
‘the principal debtor and-that-under s. 134, 
-Contract Act, the surety would þe- thereby 
-released. ‘Various rulings were shown to 
zus for ~his proposition: Salig Ram Misir v. 
-Lachhman-Das (i), Jagmohan Singh v. 
Gatali (2), and some earlier rulings Hazari 
-y-Chuni Lal (3), Radha v. K: inlock, (4), 
and Ranjit Singh v. Naubat (5). In these 
cases the suit against the principal’ debtor 
was barred on the date on which the suit 
‘was brought against the surety, and there- 
fore the rulings will not apply to the present 
case. We are of opinion that s: 134, 
Contract Act does not apply toʻa case of this 
nature. Thatsection says that the surety 
“is discharged by any contract between the 


‘creditor and-the principal debtor by which. 


“the principal debtor is released, or by any 
actor omission of the debtor -the legal 
‘consequence of which is “the discharge of 
‘the principal debtor, that is, the section 
-applies where ‘there -is either: a release or 
a- discharge. The-illustrations indicate the 
kind-of release or discharge which is intend- 
‘ed iby the section. The illustrations of 
-course are not intended to be exhaustive, 
‘but they do illustrate that- the section 
intends ‘that the act or omission of the 
-creditor,should be something in the nature 
-of a breach of the ‘contract on his part. > In 
‘the present case It is suggested that the 
‘failure of: the creditor to bring a suit within 
‘the period of limitation against the princi- 
‘pal debtor is an omission on the part of the 
creditor which would- -bring the matter 
-within the ‘provisions of s. 
Act. Weareof opinion that - the act or 
omission contemplated .by that section is 
not,an act or omission ofthis nature at all. 
‘We.consider that.in the present case it was 


(1):107 Ind.. Oas. 42; A-I R 1928 -All,46; 50 All, 211; 
25 A, L:J, 937, 

. (2),130 Ind. Cas. - 298; (1930) A L J:1084; Ind, Rul 
_ (1931y All “266, 
a) 8 A 259; ‘A'W N 1886, 75. 

tae A 310; -A WN: 1889, 94. 
ADASA 208 AWAN 1902, 166, 
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not necessary for the creditors to sue the 
principal debtor, because at the time of 
sult against the surety the principal debtor 
had already become an insolvent, and 
therefore it was obvious that the creditors 
could not sue him. without the permission 
of the Insolvency Court which was unlikely 
to be granted. It is true that the credi- 
-tors made an application in insolvency 
and that application was rejected on -the 
ground that their debt was time-barred. 
This of course was subsequent to -the suit 
.against the creditors. 

The next ground on which argument 
was made arises from this action of the 
creditors in making an application to the 
insolvency Court. The order of the insol- 
-vency Court was passed on 21st Popre per 
.1918 and itis as follows: 

“Kunwar Anand Singh’s Pleader Pandit Chen: 
dra Datta objects on the ground that the Raja - 
“had taken over the debt, and applicant has him- 
“self in a previous case stated that he did not 
-hold Kunwar. Anand Singh Hable. The debt ap- 
pears to be time-barred and the objection of Kunwar 
Anand Singh is allowed regarding parts, I therefore 
order this debt of Rs. 20,000 to be struck off the 
schedule of debts owed ‘by the insolvent Kunwar 
- Anand Singh.” 

This order shows that ihe debt -of -the 
creditors was struck off from the schedule 
of debtson the ground that it was time- 
barred. Nevertheless learned Counsel .argu- 
ed thatthe subsequent discharge of the 
insolvent would release.the insolvent from 
-this debt in question. The discharge of 
-the insolvent was on 22nd September 1919. 
“Under the Insolvency Act then in force, 
Act II of 1907, s. 49 (2) provided: 


“Save as otherwise provided by sub-s.‘]) an order of 
discharge shall release the insolvent from all debts 
entered inthe Schedule,” ~ 


The debt of the creditors had been 
expunged. from. the Schedule and therefore 
the discharge of the insolvent could not 


release the insolvent from the debt in 
question. Some further argument was 
made in regard tothe contingent debt 
which would arise when. the surety .the 


Raja of Kashipur, paid the debt in. ques- 
tion. Jt will be noted .that no payment 
was made by the surety until long ‘after 
the discharge on 22nd September. 1919. It 
was -argued however that the surety .defend- 
ant No..2 might -have applied to- be 
entered .as one of the creditors on -account ` 
of this.contingent liability. The -section - 
referred to in Act .111.0£ 1907 iss. 28. The . 
section provides that a contingent-liabili- 
ty .to which a.debtor may become subjeet 


"before. -his discharge.shall be deemed -to'be 


a.-debt provable. under the-- Act. ‘Now: 
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even if the Raja had made an application 
and had been entered as a contingent 
creditor, under the facts of this case, the 
obligation did not arise before the dis- 
charge, as the payment was not made 
before the discharge and therefore the debt 
would not have been a debt to whichthe 
Act would have applied. As a matter of 
fact the Raja did not apply to have h's 
contingent debt entered in the Schedule, 
and therefore we do not consider that the 
question arises in this case, that is to say, 
that even if the Raja had applied and 
had been entered as a creditor on this con- 
tingent liability at the time of distribu- 
tion of assets, the Raja had not madeany 
payment and would not have been entit]- 
ed to any distribution and that therefore 
the Raja could not have remained as a 
scheduled creditor and it would have been 
necessary to remove his name from the list 
of scheduled creditors and therefore under 
s. 49, sub-s. 2, the order of discharge would 
not have released the insolvent from the 
contingent debt of the Raja. 

Some further argument was made that 
the judgment between the creditors and 
the insolvent by the Insolvency Court hold- 
ing that the debt of the creditors was 


time-barred would operate as res judicata ` 


between the plaintiff and defendant No. 1. 
In the insolvency order of 21st September 
1918 there was no issue decided between 
defendant No. 1 and defendant No. 2 and 
the present plaintiff was not a party to 
those proceedings. We may note thatthe 
argument that the plaint, if it is in any 
way time-barred, is founded apparently 
on s. 140, Contract Act. That section lays 
down that where asurety makes payment 
he is invested with allthe righ‘s which the 
creditor has against the principal 
debtor. But this is not the only section 
ofthe Contract Act under which the surety 
has a right. ‘The surety also hasa right 
under s. 145, Contract Act which states as 


follows : l 

“In every contract of guarantee there isan impli- 
ed promise by the principal debtor to indemnify 
tbe surety, and the surety is entitled to recover 
from the principal debtor whatever sum he has 
rightfully paid under the guarantee, but no sums 
which he has paid wrongfully ” 

There would be no question of the right 
of the surety under s. 145 being limited to 
the rights of the creditor against the prin- 
cipal debtor. For the reasons stated above 
we allow this appeal in part to the extent 
indicated, thatis a decree will be granted 
in favour of Raja Udai Raj Singh defend- 
ant No. 2 and thedecree willbe limited 
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to the amount of the decree obtained by 
the creditors against the principal debtor 
as already stated, that is, the Rs. 20,000 
and interest at the contractualrate for. six 
years and thereafter simple interest at 6 
per cent. per annum on the total amount 
up to the date of payment. As regards 
costs we consider that the objection which 
has been taken bythe appellant that the 
plaintiff was not entitled to sue is an 
objection which might have been taken at 
anearlier date inthe court below and if 
it had beentaken learned Counsel for the 
respondent No. 1 states that defendant No. 2 
would be joined as a plaintiff. Under 
these circumstances we consider that the 
correct order as to costs will be that 
the decree-holder defendant No. 2 will 
receive proportionate costsin each courtin 
accordance with the amount of his success 
on this decree and the appellant. will receive 


SREENIVASA IYER, 


proportionate costs in each court in accord- 


ance with the amount of his success. 
A. Order accordingly. 





COCHIN CHIEF COURT. 

E FULL BENCH. 

Criminal Revision Petition No. 36 of 1103. 
December 9, 1932. 
NARAYANA Ayyar, O. J., N. R. SAHASRANAMA 
Ayyar AND V.D. OvusrPH, JJ. 
T. S. SREENIVASA IYER—PETITIONER 
VETSUS 
N. SREENIVASA IYER— CO0UNTEK- 
PETITIONER. 

Cochin Civil Procedure Code, ss. 222, 474, 603— 
Cochin Courts — Power to attach debt due by 
person residing permanently in British India. 

The Courts of the Cochin State have jurisdiction to 
attach before judgment a debt due by a person 
permanently residing ia British territory. Ghan- 
sham Lal v, Bhausali (li, Mela Mal v. Bishen Das 
(2), Narsomal Jiwandas v. Pessumal (3) and D'contha 
v. Assan Kunhu (4), referred to. [p 531, col 2 J 


Petition under s. 583 of the Code of Civil 
Procedure praying the (Chief Court to revise 
the order of the District Judge, Anjikaimal. 
in ©. M. A. No of 71108 dated the 1-3-1108 
(17-10-32) reversing the order of the District 
Munsif of Cochin in M. P. 348 of 1108 (O S. 


- No. 92 1108) dated 18-2-1108. 


Messrs. Komattil Achutha Menon and A. 
Madhava Prabhu, forthe Petitioner. 

Mr. A. Sankara Menon, for the Counter- 
Petitioner. l 

Sahasranama Ayyar, J.—The short 
question in this revision pe‘itionis whe.her 
the courts of this State have jurisdiction to 
attach before judgment a debt due by a per- 
son permanently residing in British terri- 


Kan 
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‘tory. What was sought to be attached 
before judgment in this case was an amount 
‘ deposited by the defendant in the suit in 
the Imperial Chemical and Industrials 
Ltd., whose’ Head Office is at British 
“ Cochin. The court of first imstence (the 
Cochin Munsiff's Court) answered the 
- question in the negative while in appeal 
the learned Judge ofthecourt below took 
a different view and ordered attach- 
ment. 

In our opinion the trial court’s view is the 
correct one and should be upheld. Normal- 
ly a court bas jurisdiction only over 
persons and thirgs within its territorial 
limits. It cannot, for instance, directly 
arrest a person outside its jurisdiction or 
takeinto’ custody a. property which is 
similarly situate beyond the limits of its 
jurisdiction. The case of property situate 
in foreign territory is ana fortiori one. 


That principle has been recognised and. 


given effect to by the machinery provided 
by the Civil Procedure Code for the execu- 
tion of decrees. Section 222* for instance, 
provides forthe mode of execution of a 
decree passed by a court of competent 
jurisdiction. against a person residing 
outside. its territorial limits, when execu- 
tion issought either by the arrest of such 
person orby process against his property 
lving outside its territorial limits. That 
method is by transfer of the decree for 
execution tothe court within whose juris- 
diction such person resides or the pro- 
perty is situate. Section 603* similarly 
provides that “where any court desires 
that any person shall bearrested or that 
any property shall be attached under any 
provision of this Code not relating to the 
execution of decrees, and such person resides 
or property is situate outside the local 
limits of its jurisdiction thecourt may, in 
its discretion, issue a warrant of arrest or 
make an order of attachment, and send 
tothe District Court within the local limits 
of whose jurisdiction such person or pro- 
perty resides oris situate, a copy of the 
warrant ororder, together with the pro- 
bable amount ofthe costs of the arrest or 
attachment. 

The District Court shall, on receipt of 
such copy and amount, cauze the arrest or 
attachment to be madeby its own officers 
or by a court subordinate to itself, and 
shall inform the court which issued or 





*[Section 223 of the Code of 1882-Section, 38; 39, 41 
and-O: KAT, ‘rr. 4 and 5 of the Code of £08 [Rep] 
TS, £86, ° Br, Code,-[Rep,] ry ene hi 
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made such warrant or order of the arrest 
or attachment.” ; 

The point to be noted is that, though the 
court which passes the decree or order, 85 
the case maybe, may direct 11s execution 
in that particular manner, only the court 
within whose jurisdiction it has to be given 
effect to can actually execute it. The 
same observations apply also to the execu- 
tion of decrees transferred for execution lo 
foreign courts under international 
treaty obligations to execute such decrees. 
The property sought tobe attached in this 
case is, as already stated, adebt due by a 
firm whose Head Office is at British Cochin. 
The situs of that property is, therefore, 
clearly British Cochin. Dicey in his Cca- 
flict of Laws, page 340 observes thus —  ~ 

“These maxims, as modified by statutory enact- 
ments are based on two considerations: the first is, 
that property so far as it consists-of tangible 
things, must in general be held situate at the place 
where at a given moment it actually lies; the second 
is, that property may in some instances, and especially 
where it consists of debts or choses in action, be beid 
to be situate atthe place where it can be effectively 
dealt with. From these two considerations flows the 
following general maxim viz, that whilst lands, and 
generally, though not invariably, gcods must te 
held situate at the place where they at a given 
moment actually lie, debts, choses in action, and 
claims of any kind must be held situate where 
the debtor orother person against whom a claim 
exists resides; orin other words, debtsor choses in 
aution ‘are generally tobe looked upon as situate 
in the country where they are properly recoverable 
or can be enforced”. 

The property sought to be attached is 
therefore, one situate outside the jurisdic- 
tion of the court, and it has no jurisdiction 
over it. The view based upon the use of 


the ‘words property within the jurisdiction 


of the court’ occurring in s. 474* correspon- 
ing tos. 483 ofthe British Code of 1882, 
at one time prevailed viz., that there could 
be no attachment before judgment of pro- 
perties situate outside the jurisdiction of 
the court. Thefairly uniform view now 
held by the authorities is that s. 483 (our 
s. 474)is to be read with s. 648 (our s. 603) 
and that the two sections read together 
enable the court to attach before judgment 
property situate beyond the local limits of 
the jurisdictionofthe court. That is “also 
the view adopted by the new British Code 
of 1908 andit is fairly borne out by the 
language of s. 603. We are therefore, 
But that does 
not however, conclude the matter. As is 
abundantly clear from the scheme of that 
sectionit self, the District Court contemplated 


-by the Legislature isone within this State 
a XAVI, na of the Code of 100e, =] Bep] ii 
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itself for the section says: ~ 
“Ihe District Oourb shall, on receipt of such 


copy and amount, cause, the arrest or attachment to 
be made.” 


In other words, the District Court con- 
templated is one whose obedience the 
Legislature of. this State is in a position 
teenforce. That can only be a District 
Court in this State because this State 
cannot and will not legislate so as to have 
binding force upon a District Court in a 
foreign State. “Nor is there any other pro- 
vision in ihe Civil Procedure Code authoris- 
ing a court to attach properties outside its 
territorial limits. The conclusion, therefore, 
follows that the courts of this State have 
no jurisdiction to attach before judgment 
properties situate in foreign territory. That 
conclusion is in complete accordance with 
the principles of private international law 
and is also well borne vut by authorities. 
In Ghansham Lal v, Bhausali (1) where, in 
execution of a decree of a British 
Indian Court, two items of proper- 
ties were sought to be attached, viz., (1) a 
debt due to a British Indian subject by 
the Gaekwar Government and (2) a debt 
due by an inhabitant of the native State 
of Rajkot. Their Lordships in holding that 
the British Court had no jurisdiction to 
order the attachment, observe thus:— 

“The ss. 262, 301 and £03 of the Civil Procedure 
Oode which provide the machinery for executing 
adecree by attachment of a debt would in such a 
cas3 be virtually an attempt to interfere in the 
interest ofa third person in the jural relations 
arising out ofa cause of action over which, ex hypo- 
thesi, no courtin British India hasoreven~ claims 
jurisdiction Inthe absence of proof of such an 
extension ofthe usual comity of:Oaurts of Justice 
by express agreement with any particular foreign 
State as would justify such interference, it must 
on general principle “be inferred that such claims, 
at least, could nob havebeen in the contemplation 
of the Legislature. With respect to the first claim 
sought to be attached, itis quite plain thatitis one 
over which no court in British India has jurisdiction 
aud that too, whether it be regarded as a claim 
against the Gaskwar Government as it was describ- 
ed in the application itself, or as against the 
controller of the Karkhana as it was described at the 
hearing, the entire cause of action being in that case 
outside the limits of British India As regards the 
second claim alleged to bə against an inhabitant 
of Rajkot, itisclearly one beyond the jurisdiction 
of any courtto whichthe Uivil Procedure Code 
applies”. 

The ‘usual comity of courts of justice’ 
Spoken ofin the above extract has re- 
ference to the international arrangement 
under which two States agree between 
themselves -for the reciprocal execution of 
the decreas of thə coyrts of one: State 
by the courts of the other, As between 


(1) 5 B24, | 
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- Courts 


Po 
Dol 
British India and this State “such comity 
exists only in regard to the reciprocal 
execution of decrees or orders, and does 
not extend toother matters such, for instan- 
ce, as here to an attachment before judg- 
ment. Though the facts of ihe cases in 
Mela Mal v. Bishen Das (2) and Narsomal 
Jiwandas v. Pessumal (3) are noton all 
fours with those of the present case, the 
principle of the decisions therein fully sup- 
port the view we propose io take. In the 
former case, ihe question was whether a 
court in British India hes jurisdiction to 
attach before judgment movable proper- 
ties situate, at Kashgar in China, through 
the Consular Court of that place. In the 
latter, the question wes whether a British 
Indian Court has jurisdiction to attach 
before judgment property situate in Dutch 
territory. In denying such jurisdiction, 
their Lordships citing Dicey on the Conflict 
of Laws express themselves thus:— 

“This order violates one of ths fundamental 
principles of international jurisprudence and is 
without jurisdiction. IJtiswell settled that British 
have no jurisdiction over matter which 
cannot be rendered effective or give effect to rights 
which cannot be enforced without interfering 
with the authority ofa foreign Sovereign or the 
doing of acts inconsistent with his supremacy. 

The enforcament of the order of attachment of 
property in Dutch territory is indubitably incon- 
sistent withthe supremacy ofthe Dutch Government 
and the mandate issued by the learned Judge below 
to the British Consul cannot possibly be maintain- 
ed”, . ; 
The case ‘in D’Contha v. Assan Kunhu 
(4), which was ` relied on by the respondent’s 
learned Vakil-is concerned with a totally 
different question. What was. there decided 
was that.— 

“Where a pleilge of movableor of a debt is 
allowed by the law of the territory where the 
transaction took place, the court ofthat territory has 
jurisdiction to sell the property in execution of ita 
decree so as to pass a valid title to it, evea if the 
property is situate outside its jurisdiction.” 

Their Lordships referred to Ghansham Lal 
v. Bhausala (1) without disapproval and dis- 
tinguished it. We are clear, for the foregoing 
reasons, that the attachment before judgment 
ordered by the lower Appellate Court 
was without jurisdiction and therefore 
wrong. 


We would accordingly allow this petition 


“With costs and set aside the lower Appellate 


(2) 194 Tnd. Cas. 822; A TR 1031 Lah. 723; 32 PL 


"R 615; Ind Rul 0931) Lab. 1014: 13 1. -05, 


(3) ila Ind. Cas, BR; A 1 R 1929 Sind 15, 22 8 L R 


ra 


(d) 10 Tnd.: Cos, 665; 26 M1; (1911) 1 MW N iN 
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Court's crder directing the 
before judgment. l 
Narayana Ayyar, C. J.—I agiee. 
- Ouseph, J.-—-l also agree. 
A. Petition allowed. 
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RANGOON HIGH COURT. 
_ FULL BENCH. 

Civil Reference No. 2 of 1933. 
February 7, 1933. 

Pace, C. J., Mra Bu AND BAGULEY, JJ. 
COMMISSIONER or INCOME TAX, 
BURMA — APPELLANT 

Versus 
BOMBAY BURMA TRADING 
CORPORATION, Lrv.,— RESPONDENT. 

Income Tax Act (XI of 1922), ss. 2 (1), 10(2, 18 (7) 
—Provident Fund—Interest paid by company on iis 
contributions, whether “salary” 

The interest paid by a companyon the contribu- 
tions which the company makes to the provident furd 
is a perquisite in addition tothe salary or wages of 
the employees of the company. lt is a sum that 
-accrues to the members of the provident fund be- 
cause they are under a contract of service with the 
company, and as such, it falls within the ambit of the 
alee e in s. 7 (1), Income Tax Act. |p 533, 
‘col. 2- | 

, But, upon a true consruction ofs 7(1, unless and 
until the salary has been received by the employee 
‘and has been paid by the company to him, such salary 
is not assessable td income-tax. |p. 534, col. 


Qbiter—Until the sum representing the contribu- 
tions of the company standing to the credit of the em- 

loyee inthe Provident Fund has been paid by or on 
behalf of the company to the employee as provided in 
the scheme, the amount of such contributions could 
not be deducted by the company under s. 102) (9) 
from the: profit, and gains , of the company 
assessable to income-tax in any particular of assess- 
ment, as being an expenditure incurred solely for the 
purpose of earning such profits and gains London 
County Council v. Attorney-General (1', Smyth v. 
Stretton (2) and Commissioner of Income Tax, Madras 
v. Nedungadi Bank, Ltd. (3), referred to [p.534, col. 2.] 


Reference made by the Commissioner 


of Income Tax, Burma. 
Order of Reference.. 


In connection with the 1931-32 as- 
sessment on certain employees of the 
Bombay Burma Trading Corporation 


Ltd., (hereinafter called the company), the 
Income Tax Officer, Salaries Circle, Section 
2; Rangoon, claimed from the company a 
sum of Rs. 2,484-8-0 being income-tax due 
on the salaries paid to these employees dur- 
ing the year ending 3lst March, 1931. A 
copy of the Income Tax Officer's letter to 
the company is attached and: marked “A”. 
. The statement. attached to the letter “A” 
shows that the payments which the Income’ 
Tax Officer classed as “salaries” included 


dom. OF |. T., BURMA V. Box. BURMA. GOR. LD. 


“time of payment. 


1434 1C 


(a) actual salary. (b) the coimpany’s con- 
tributions to the Provident Fund, and (c) 
the interest on the amount at the employee's 
credit in the Provident Fund. This latter 
‘amount consists of interest on the em- 
ployee’s own contributions and interest on 
the company’s contributions. It is in res- 
pect of this latter item only that this refer- 
ence is made. A copy of the company's 
Provident Fund Rules and Regulations is 
attached and marked “B”. According to 
r. 3, the company has power to employ the 
‘Fund’s moneys in its business and they 
are so employed. Interest on the company's 
contributions is credited annually to the 
account of each member and debited to 
the company’s interest account, but under 
r. 15 no member has any right of property 
in this interest. The Provident Fund is 
not a recognized fund under the provisions 
‘of Chap. IX-A, Income Tax Act. 

The demand of.the Income Tas Officer 


-was made under s. 18 (7), Income Tax Act, 


on the ground that this interest was Income 
under the head “salaries” -and defined in 
s. 7 of the Act, and that the company 
should have deducted tax from it at the 
The company contends 
that the interest does not fall under the 
head “salaries” and that tax is not, there- 


' fore, liable to be deducted from it ab source. 


Accordingly the question that I refer is 
“whether the interest paid by the company 
to a member of its Provident’ Fund on the 
company’s own contributions to the Provi- 
dent Fund account of that member is in- 
come falling under the head “salaries” as 
defined ins. 7, Income Tax Act.” 

When the accumulated balance at ihe 
‘credit of a member of the Provident. Fund 
is paid to him, it consists of the following 
sums: (a) his own contributions, (b) the 
-company’s contributions, (c) interest on ‘his 
own contributions, and (d) interest on the 
company’s contributions. 

(a) His own contributions are taxed when 
his salary is paid to him and no question 
about them arises; (b) the company’s con- 
tributions are taxed as salary when they 
are paid to him and no question about them 
arises; (c) this department admits that in- 
terest on the members own contributions 
is not taxable as “‘salaries;“ and (d) the 
department contends that the interest on 
the company’s contributions is on the same 
footing as the contributions. themselves. 
The company contends that it has no more 
right to deduct tax from this interest than 


it has to deduct tax from .interest on the- 
member's own contributions, It says that 
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such interest is merely interest on a de- 
ferred deposit payable to the employee 
under certain conditions and. that it is 
precisely on the same footing as interest on 
the member’s own contributions. 

I think that there is a real difference 
between the two kinds of interest. In the 


case of his own contribution, the member. 


lends the money (compulsorily) to the com- 
pany and the company has to pay him 
interest for the use of it. But the compa- 
ny’s contribution is on a different footing. 
At the time this contribution is credited to 
the member's account, the member acquires 
no right of property in it, and it does not 
become a debt tc him payable at some future 
date. All it indicates is that, provided he 
fulfils certain conditions, the company will 
pay him a sum equal to that amount when 
he retires from the company’s service. From 
the income-tax point of view, the company's 
contribution is not an allowable expense of 
the company year by year as it is credited 
to the member's’ account; it is only an ex- 
pense of the company when itis actually 
paid out to the member. For all the pur poses 
of the Income Tax Act until it is paid out 
to the member, it is part of the funds of the 


company invested in the company’s busi 


ness. The company therefore has nothing 


to pay to the employee for the use of its. 


contribution and what is called interest on 
the company’s: contribution is to my mind 
only a further contribution from the com- 
pany from its own funds under the com- 
pany’s Provident Fund Scheme. It is inno 
way different from the original contribu- 
tion the interest on which it is alleged to 
be. Bothcontributions come, I think, under 
the head “salaries” as defined in s.7 of 
the Act. In my opinion, the answer to the 
question is in the affirmative. 

Mr. A. E. Eggar, for the Commissioner. 
7 Mr. T. F. R. McDonnell, for the Respon- 

ent, 


Opinion. 

Page, C. J.—The material facts are set 
out'in the order of reference and need not 
be re-stated. The question propounded is 
“whether the interest paid by the company 
to a member of its Provident Fund on the 
company’s own contributions to the Provi- 
dent Fund account of that member is in- 
come falling under the head ‘salaries’ as 
defined in s. 7, Income Tax Act.” The 
scheme of the Income Tax Act is to levy 
income-tax not upon potential but actual 
profits. As Lord Macnaghten, with a touch 
of his native wit, observed in London 
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County Council v. Attorney-General (1) at 
page 35*: 
Income tas, if I may be pardoned fur saying so is a 
taxon income. It isnot meant tobe a ftax-on any- 
thing else.” s 

Section 7, Income Tax Act (XI of 1922), so 
far as material, runs as follows: . 

“7(1) The tax shell be payable by an assessee 
under the head ‘salaries’ in respect of any salary or 
wages, any annuity, pension or gratuity and any fees 
commissions perquisites or profits received by him 
in lieu of orin addition to any salary or wages which 
are paid by or on behalf of Government, a local au- 
thority, a company or any other public body or associ- 
ation, or by or on behalf of any private employer.” 

I have no doubt that the interest paid 
by the company on the contributions which 
the company makes to the Provident Fund 
is a perquisite in addition to the salary or 
wages of the employees of the company. It 
is a sum that accrues to the members of 
the Provident Fund because they are under 
a contract of service with the company, 
and as such it falls within. the ambit of the 
term “salaries” in s. 7 (1), Income Tax Act. 
The learned Advocate for the company has 
contended that the present case is governed 
by the decision of Channel, J., in Smyth 
v. Stretton (2). In Smyth v. Stretton (2) 


the-scheme provided that an addition should 


be made to the salary of the assistant 
masters, and that a further sum equal 
to the increase of salary granted to each 
master should be contributed by the govern- 
ing body. The additional salary, although 
ultimately payable to the masters, was not 
paid to them when it was earned but was 
retained by the governing body, and ac- 
cumulated at compound interest for the be- 
nefit of the Provident Fund and in like 
manner thesum contributed by the govern- 
ing body and the interest thereon was not 
payable tothe masters except in certain 
events as provided under the scheme, end 
if not so paid was to “remain asa credit 
to the fundfor the purpose of*enabling 
the governors to deal with any exception- 
ally special cases requiring and deserving 
assistance.” It is to be observed that after 
these contributions had been made 
by the governing body to the Provi- 
dent Fund the governing body was not in 
any event to withdraw them from the fund 
or to treat such sums as belonging there- 
after tothe governing body. Ea 
The question which fell for determination 
in that case was whether an assistant master 


(1) (1901) AO 26; 10 LJK 377; 83 Ta T, 603; 49 W 


R 66,640 P 227. ; 
(2) (1995) 5 Tax Cases 36; 90 L ‘L 756; 53 W R 288; 


20 L T R443. _ 
¥Page of (1901) A. O.—(Ed.] ; 
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“was entitled to deduct from his assessable 


„a 
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income the amount of £35, which represented 
not only the increase in his salary that was 
retained by the governing body, but also 
the sums contributed. by the governing body. 
In respect ofthat portion of the sum of £35 
which represented ihe contributions of 
the governing body it was contended that 
income-tax was not payable because the 
contributions of the governing body were 
not in fact part of the assessee’s salary. 
Channell, J., held that ihe sum of £35 in its 
entirety was salary assessableio income-tax. 


“ The provisions ofthe English Income Tax 


Act upon which that case was decided differ 
materially from the languagein which s. 7, 


- Indian Income Tex Act,is couched,and as 


I understand his judgment, the learned 
Judge based his decision in ihat case 
upon the ground that the contributions 
of the governing body must be deemed to 
be salary accruing to and received by the 
master in the current year of asscssment, 
notwithstanding that in truth and in fact 
the additional salary represented by such 
contribution was not so received by the 
assessee and in the event might never be 
received by him. Channell, J., stated that 
he regarded the case as one of difficulty, 
and I am bound to say with all due deference 
that, if the present case fell within Smyth 
v. Stretton (2) as at present advised I should 
not be disposed to follow that decision, 
which, inmy opinion, is not in accordance 
with the general principle underlying the 
scheme of the -Income Tax Acts, namely, 
that the tax is to be levied upon actual 
and not potential sources of income. I 
am of opinion, however, having regard to 
the terms of s. 7 (|), Indian Income Tax 
Act, thatthe answer to the question that 
has been referred is free from difficulty. 
The term “salaries” in s. 7 is de- 


“any salary or wages, any annuity, pension or 
gratuity, andany fees, commissions, perauisites or 
profita, received by him in lieuof, or in addition to, 
any salary or wages, wbich are paid by or on behalf 
of Government, a local authority, a company or any 
other public body or association or by oron behalf of 
any private employer.’ 


fined as: 


- Inmy opinion, upon a true construction 
of s.7 (1), unlessand until the salary has 
been received by the employee and hes 
heen paid by the company to him, such 
salary is not cssessable io income-tax. 
The construction thet Iam disposed to put 
upons. 7 (1) is supported by the terms of 
s: 18 (2) which is to the following effect: 


A) ` 
(2) Any person tesponsible for paying any income 
chargeable under the head ‘salaries’ shall at ‘the time 
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of payment deduct income-tax on the amount payable 
at the rate applicable to the estimated income of the 
asgessee under this head," 


When is the interest on the company’s 


. contributionsto the Provident Fund under 


consideration payableto andreceivable by 
an employee? In my opinion only when 
the employee’s service with the company 
has been terminated in such circumstances 
that under the scheme the amount standing 
to the credit of the employee in the Provi- 
dent Fund becomes payable to and received 
by him. Unless and until the employment 
of the member of the Provident Fund has 
been determined in the manner prescribed 
in that behalf under the scheme, the em- 
ployee has no right of property in the amount 
of the company’s contribution standing to 
his credit in the fund. Further, solong as 
the employee has not become entitled to- 
receive payment of the amount standing 
to his credit in the Provident Fund the com- 
pany isempowered under thescheme 
“toemploy the moneys of the fund in the Cor- 


poration’s own busiuess and or to invest them in such 
other manner as they deem fit:” 


and, in my opinion, until the sum represent- 
ing the contributions of the company 
standing to -the credit of the em- 
ployee in the Provident Fund’ has been 
paid by or on bekalf of the company to 
the employee as provided jn the scheme 
the amount of such contributions could 
not be deducted by the company under 
s. 10 (2) (9), ‘from the profits and gains 
of the company assesable to inccme-tax 
in any particular of assessment, as being 
“an expenditure incurred solely for the 
purpose of earning such profits and 
gains : Commissioner of Income-tax, Madras 
v. Nedungadi Bank, Ltd., (3) and Commis- 
s'oner of Income Tax v. Burma Corporation, 
Lid. (4). In my opinion upon a true con- 
struction of s.7(1), Indian Income Tax: Act, 
es and when the interest on the company’s 
own contributions to the Provident Fund 
is paid by the company and received by the 
employee the sum so paid is “salary” within 
the meaning of that term asusedins. 7 (1), 
Indian Income Tax Act. I would answer the 
question propounded in the affirmative, 
with costs 10 gold mohurs. i 

Mya Bu, J.—l agree. 

Baguely. J.—I agree. 
"A; Reference answered 


in afirmative. 
(3) 98 Ind, Cas. 1: A I R 1925 Mad. 1048: 49 Mad. 
910: 51 M L J 403; (1926) M W N 740; 24 L W €85 
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p (4) 119 Ind. Cas. 746; AI R 1929; Rang. 193; 7 RB. 
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HYDERABAD HIGH COURT. 
_ FULL BENCH. 

Civil Appeal No. 82 of 1338 Fasli 
Decided on 25th Dai 1342 Fusli — 
299th November, 1932. 

Nawab Jeevan Yar JUNG BAHADUR, NAWAB 

SAMAD Nawaz JUNG BAHADUR AND Rat 
; BISESHERNATH, Jd. 
MADHAV PERSHAD—APPELLANT 
Versus 
MEER HASAN ALI AND OTHERS— 
RESPONDENTS. 

Hyderabad Civil Procedure Code ‘Act III of 1882, 
Fasli), 88.71, 72—Application to file award, whether 
plaint — Return fer re-presentation — Legality — 
Pleader's fees—Assessment of. 

An application to file an award is not a plaint and 
g. 71 (O. VII,r. 10, British Indian Civil Procedure 
Code), is not applicable to such an application. Ma 
Thein Tin v. Maung Ba Than(2), followed. 

On such application Pleader’s fees cannot be as- 
sessed AS in a regular suit 

Civil Appeal from the judgment of Raja 
Bahadur Pandit Giri Rao, Judge, original 
side of the High Court dismissing with costs 
the application of the plaintiff for enforce- 
ment of the award on 2nd Reher 1338 Fasli. 

Mr. Shanker Rao Mukhedkar, for the Ap- 


pellant. 


Moulavi Syed Mohamed Ahsan, for the- 


Respondents. 

Judgment.—The Pleader for the res- 
pondentis heard. The appellant is present 
in person. The order of the lower Court 
that the Original Side of the High Court 
is not competent to entertainthe applica- 
tion iscorrect: Vide Ram Lal v. Kishen 
Chand (1). It might be argued that the 
application ought to have been returned for 
presentation to the proper court under s. 72, 
Hyderabad Civil Procedure Code, Act No. 
Ill of 1332 Fasli (O. VII, r. 11 of Act No. V 
of 1998). But this argument also is not 
acceptable because the application to file 
an award is not a plaint and s. 71 (O. 
VII r. 10) ordains the return of the plaint 
only. Such an application cannot be deem- 
ed a plaint for every purpose simply 
because it is provided in s. 559 (Sch. No. IL 
para. 20) that an application to file award is 
numbered and registered as a suit nor can we 
hold likewise within the principles of ana- 
logy. The High Court of Rangoon hasheld Lhe 
same viewin Ma Thein Tin v. Maung Ba 


Than, 76 Ind. Cas. 493 (2). 

(1) 83 Ind. Cas.531; 511 A 72; (1994) M W N 79; 
ATR1994P O95:8NL J 62; 20 NUR 33,19 L 
W 549; 34 ML T 62; 22 A LJ 36; 46 ML J 628; 
51 O 341: 28 Bom. L. R. 586; 28 O W N 977; LR-OA 
P O) 2168 (PO ) 

(2) 76 Ind, Cas. 493; 1R 266; A I R 1923 Lang. 26. 
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‘eda regular suit for every purpose. 
therefore hold thats. 6, cl.7 


hE- 


The appellant's contention that costs onghé - 
not to have been awarded on the scale as 


' in a regular suit is certainly tenable. Un- 


doubtedly in regardto allowing costs, 8. 245 
Hyderabad Civil Procedure Code. (Secticz 385 
of Act No. V of 1908), can be made applicable 
to the present proceedings in view ofs. 636, 
Hyderabad Civil Procedure Code. (Section. 
141 of Act No. V of 1908). But the lower 
Court has ordered Plesder'’s fees to be 
assessed under s. 5 cl. (a) Legal Practitioners 
Rules 0f1333 Fasli provided for regular 
suits. This order of the lower Court can- 
not stand in view of our finding that 
the present proceedings cannot be EN 

e 
of the Legal 
Prachitioners Rules of 1333 Fasli is applic- 
able to the present proceedings, and the 
Pleader’s fees is to be assessed accordingly. 
The said rule requires the cout to fix the. 
amount. Hence we think it will meet the inter- 
ests of justice if the plaintiff is ordered to pay 
the defendants H.S. Rs. 50 towards Pleader’s 
fees in the lower Court. Accordingly the 
appeal is allowed in part. The order of 
the lower Court is modified to this extent 
ihat in the decree of the court below 
Pleader’s fees are to be calculated at H. S. 
Rs 50 only. Thecostsof this appeal to be 
borne by the parties. 

A; Order accordingly. 


Eee 


RANGOON HIGH COURT, 
_ SPECIAL BENCH. 
Civil References Nos. 5 and 6 of 1933. 
January 4, 1933. 
Pacs, C. J., Das anD Mya BU, JJ. 
MA MAW 
versus 
MAUNG YAW HAN. - 

Divorce Act (IV of 1869, 8. 2—Divorce petition, 
form of—Averment of ‘proof of necessary facts— 
Necessity of —Duty of Courts ae 

As divorce affects the status of the parties it is of 
importance that the necessary conditions to justify 
a decree for dissolution of marriage should be com- 
plied with It is specifically laid down that cer- 
tain facts must be averred and proved before a 
court has jurisdiction to pass 2 decree for dissolu- 
tion of marriage Where, therefore, there is no 
averment or proof of the facts required. by law to 
support an application for a divoree,a decree for 
divorce should not be passed. Barnett va . D. 
Howe, Civil Reference No. 18 of 1931, referred to. 

Daty of District Judges to see that the due pro- 
visions of law are complied with, -pointed out, 


Civil Reference from the judgments of 
the District Court of Insein in suits Nos. 9 
and 22 of 1932 and Civil Reference No.7 of 
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1933 from the judgment of the District 
Court ,Maubin, in Suit No. 5 of 1932. 
Page, C. J.—We have considered the 
form’ of these petitions, and the evidence 
adduced in support of them. Thereis a 
good deal of misapprehensionin the minds 
of persons whoare concerned with divorce 
matters as to what it is necessary to aver 
“and prove in a divorce case. As divorce 
affects the status‘of the parties it is of 
importance that the necessary conditions 
to justify a decree for dissolution of marriage 
should be complied with. It is specifically 
laid down that certain facts must be 
averred and proved before a court has 
jurisdiction to passa decree for dissolution 
of marriage. 


“In Barnett v. J. D. Howe, Civil Reference 
No. 18 of 1931, Rangoon High Court, the 
court had occasion to point out that 

“there is noaverment inthe petition that there was 
no connivance between the petitioner and the other 
party tothe marriage; and there was no evidence 
that there was no collusion or connvianes on the 
part of the petitioner or to explain the delay of 
morethan two years between the alleged adultery 
and the presentation ofthe petition. There was no 
direct evidence that the petitioner or the respond- 
ent professed the Ohristian- religion atthe time when 
the petition was presented, or that at such time 
the parties to the marriage were domiciled in 
India. All these facts it was incumbent upon the 
petitioner to prove " 


In that case the proceedings were sent 
back to the District Court of Henthawaddy 
in order that the petitioner should have an 
opportunity of putting the proceedings in 
proper form, and in order that the court on 
a duly presented petition should consider 
whether a decree for dissolution of marriage 
cught to be passed or not. 

District Courts must see that the neces- 
sary steps are taken to bring a. petition for 
divorce in the proper form, as otherwise 
the proceedings have to be returned in 
order that they may be putin order. In 
none of the present cases is there any 
averment or direct evidence that the parties 
to the marriage were domiciled in India at 
the time when the petition was presented. 
We have considered whether in such cir- 
cumstances we ought to confirm these 
decrees. In the circumstances obtaining in 
each of these cases, however, it appears to 
us to be clear that the parties are domicil- 
ed in India and we do not consider that it 
is necessary that the proceedings should be 
further delayed by returning the records 
to the District Courts. But District J udges 
must be careful to.see that the due pro- 
visions of the law are complied with in a 
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matter which so greatly affects: the status 
of ihe parties. 
Upon the merits in each case the peti- 
tioner has proved a right to a dissolution of 
the marriage. In each case the decree for 
dissolution of marriage will be confirmed. 
Das, J.—I agree. 
Mya Bu, J.—I agree. 
NA. Decree confirmed. 


ee Ma Aan 
r 


RANGOON HIGH COURT. 
First Civil Appeal No. 218 of 1931. 
November 30, 1932. 

Pacer, C. J. AND Mya Bo, J. 

U PO U— APPELLANT 
versus 
MAUNG E MAUNG AND OTHERS 
RESPONDENTS. 

Burmese Law—Inheritance~-Unfilial conduct— 
Forfeiture of inheritance—Unfilial conduct after re- 
marriage of parent, effect of. 

According to Burmese Custcmary Law, if unfilial- 
conduct so serious as to justify a forfeiture of the right 
of inheritance is proved, it matters not whether the 
unfilial conduct occurred before or after the remarriage 
of the parent. Proof of one or more isolated instances: 
of disobedience or of occasions upon which the child 
indulged in abuse or even committed an assault would 
not necessarily or normally justify a forfeiture of the 
right of inheritance. It must depend upon the facts 
and circumstances of the particular case under con- 
sideration. Ma Tin Shwe v. Maung Kan Gyiand Ma 
Than (1), Maung Seik Kaung v Maung Po Nyeia (2). 
and Ma Mya Me v. Maung Ba Dun (3), referred 
to. 'p 5 7, ool 2.) 

First Civil Appeal from the judgment cf 
the District Court of Myaungmya in Civil 
Regular No. 51 of 1930. 

Mr. Ba Han, for the Appellant. . 

Mr. Trein Maung, for the Respondents. 

Page, C. J.—This appeal must be dis- 
missed. | 

The appeal turns on an issue of fact, 
namely, whelher the respondent by reason 
of unfilial conduct has forfeited his right 
of inheritance. 

It isnot now a matter of dispute between 
the parties that the respondent is the 
keittuma adopted son of U Po U and Daw 
Lun, or tha‘ the share to which he 
became entitled upon the re-marriage of 
his father is one-half of the property of the 
earlier marriage subsisting at the time of 
the re-marriage. 


Obviously it is a very grave decision for 
a child that the court should hold that he or 
she has lost the right of inheritance through 
unfilial conduct. Whether unfilial conduct 
has been proved of such seriousness as to 
justify a forfeiture of the right of inherit- 
ance must depend upon the facts and cir- . 
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cumstances disclosed in the evidence, and 
it would, I think, be undesirable that the 
court should attempt to lay down within 
precise limits what does or does not amount 
to filial misconduct. 

In my opinion the learned District Judge 
did not correctly state the law when he held 
that unfilial conduct after the re-marriage 
of the parent cannot deprive a child of the 
earlier marriage of the vested right of in- 
heritance that had then accrued to him. I 
of opinion that, according to Burmese Cus- 
tomary Law, if unfilial conduct so serious as 
to justify a forfeiture of the right of inheri- 
tance is proved, it matters not whether the 
unfilial conduct occurred befove or after the 
re-marriage of the parent. Iam further of 
opinion that proof of one or more isolated 
instances of disobedience or of occasions 
upon which the child indulged in abuseor 
even committed an assault would not ne- 
cessarily or normally justify a forfeiture of 
the right of inheritance. It must depend 
upon the facts and circumstances of the 
particular case under consideration. On 
the one hand I am not prepared to lay 
down that a single act on the part of the 
child cannot in any circumstances 


amount to such unfilial misconduct as would. 


result in a forfeiture of the right of inheri- 
tance; on the other hand I am disposed to 
think that one or more isolated 
acts of disobedience in normal circums- 
tances would not justify a forfeiture. 

In Manukye, Book X, Chap. 81, it is laid 
down that 


“children who are wont to disobey their parente, 
who are accustomed to abuse and strike them, shall 


have noshare iu their inheritance,ana if they have had. 


prop:rty apportioned and given to them by their 
parents Jet the parents take the whol.” 

In thesame chapter it is further stated 
that ; 

“children are not entitled to inherit who will not 
attend to the advice of their pirants, but rebel against 
their authority, and conduct themselves as enemies; 
called tha na nok ta, because they are like dogs”, 
and that children are not entitled to inherit 

“who may justly be called dogs, whom it is most 
difficult to advise, who heed not the express orders 
of their parents”. | 

Reference in this connection may also be 
made tos.21 of U Gaung’s Digest of Burmese 
Buddhist. Law concerning inheritance 
and marriage. : 

In Mu Tin Shwe v. Maung Kan Gyi and 
Ma Than (1), Adamson, J. C., observed that 

“The Manukye Dhammathat, Book X, Section x , 
describes the 81x kinds of sons who are not entitled 
to inherit The fifth is the son who will not attend 
to the advice of his parents, but rebels against their 


D UBR (1897—1901) Qivil, Vol. II, 142 at page 
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authority and conducts himself as an enemy, called. 
thwanokta because he is like a dog. 

The strictest proof would be required that a son 
had conducted himself as an enemy to justify a court 
in disinheriting him under this law.” 


See also Maung Seik Kauag v. Maung Po 
Nyein (2) and Ma Mya Me v. Maung Ba 
Dun (8). 

Now, applying the law thus enunciated 
to the facts of the present case, in my 
opinion the evidence falls short of proof, 
of such unfilial conduct as would justify the 
court in holding that the respondents’: 
right of inheritance has been forfeited. 

For these reasons the appeal fails, and 
must be dismissed with costs. : 

Mya Bu,J.—I agree that this appeal 
must be dismissed. 

The only ground canvassed in this appeal 
is that the plaintif has lost his right of 
inheritance by reason of unfilial conduct. 
The other findings arrived at by the trial 
Court in favour of the plaintiff, namely 
that he was the keittuma adopted son of. 
U Po U and. Daw Lun and that he is, by 
reason of U Po U’s re-marriage after Daw 
Lun's death entitled to half of the estateof 
U Po U and Daw Lun subsisting at the. 
time ofthe remarriage, are not assailed in- 
this appeal, 

The incidents alleged in proof of unfilial 
conduct on the part of the plaintiff towards 
U Po U consist of three occasions of theft 
of U Po U’s property by the plaintiff and 
two occasions of preparation Fy the plaint- 
iff toassault UPo U. All these incidents 
are alleged to have taken place within the 
lesi five years before the suit, the marriage 
between U Po Uandthe second defendant 
Ma Shwe Nu having taken place about. 
nine years beforethe suit. 

Itis alleged also that the plaintiff would 
not carry outthe advice of U Po U but in 
that connection no instances have been 
alleged. 

With reference to the firstofthe alleged 
thefts, U Po U stated that he told a neigh- 
bour of hisnamed Maung Yin Gale that 
E Maung had stolen things from his house 
and so he wanted to send him to Maung 
PoKar an uncleof the plaintiff. The 
second ofthe alleged thefts was that when 
as U Po U found E Maung on his return. 
home from sabbath witha bundle in the 
house, E Maung ran away leaving the 
bundle. U Po U alleges that on that 
occasion on inspecting his properties in 
the house he found Rs. 1,000 missing and 
asthe Headman of Hlwaza village hap- 


(2) L B R (1903—02) Vol. I, 23. 
(3) L B R (1903—04) Yol, H, 224, 
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pened to bethere hatold him what had 
happened and askedhis advice as to whe- 
ther he should report the matter to the 
police. The third of thealleged thefts was 
about a year before E. Maung left U Po U's 
house for thelast time when he is alleged 
to havetaken away a white stone ring and 
a gold chain from the house. 

Itmay be noted that it was before this 
alleged theft that when U Po U, E Maung 
and others were travelling in a motor launch 
E Maung is alleged to have driven the 
motor launch ata very great speed in 
order to race with a steam launch inspite 
of U Po U's directions to the contrary and 
when upon arrival atthe destination U Po 
U reprimanded E Maung in connection 
withit E Maung made preparations to 
assault U PoU. This was the second of 
the two incidents ofassault, thefirst being 
that he made preparationstobeat U Po U 
when U Po U demanded the return of the 
white stone ring and the gold chain 
and E Msung and he had hot words and 
each made preparations to beat the other. 
Ashas been pointed out by my Lord the 
Chief Justice, in order to deprive an heir 
of his right of inheritance, unfilial conduct 
must be strictly proved andin this case 
Tam of opinion that thereis no sufficient 
proof. U Po Uhas anatural grandson by a 
child of his by a marriage previous to his 
marriage with Daw Lun and it is ‘not 
denied that he prosecuted the grandson 
for arson and had him convicted. It is 
highly improbable that U Po U would 
have refrained from reporting the theft to 
the police with a view to bringing the 
plaintiff to book ifthe plaintiff had actual- 
ly committed any of the thefts. This 
improbability isall the greater by reason 
of the fact that all the thefls are alleged 
to have occurred long after U Po U's 
marriage with Ma Shwe Nu which appears 
tometo have been the cause of some dis- 
agreement between U Po U and the plaint- 
iff, The theftwhichwas narrated by U 
Po Uto Maung Po Kyu was not reported 
to the police although it is specifically 
stated ‘that at the time U Po U contemplated 
placing the matter in the hands of the 
police. Witnesses suchas Maung Lat and 
Maung Hmu have each given evidence of 
UPo U having told them on separate 
occasions that E Maung had stolen his 
money. But the evidence of these wit- 


nesses on this point is no better than hear- . 


say, and is inadmissible. Maung Po Htu 
stated that he heard U Po U asking U Po 
‘Sar,ithe natural father of FE Maung, to 
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iake back his child saying that the latter 
had stolen his money. This . state- 
ment does not appear to have been 
madein E Maung’s presence and it is in- 
sufficient to charge E Maung with having 
acknowledged the correctness of the charge. 
Maung Po Thit, a cousinof U Po U, who 
js working as U Po U's agent, stated that l 
U Po U asked him to go with him to 
Myaungmya to follow E Maung who had 
stolen away his money and that at 
Myaungmya they came across E Maung 
and when U Po U asked E Maung where 
the money he had taken away was, E Maung 
replied that he had spent it. This witness 
is not an independent witness. Another 
witness who speaks about U Po U's loss of 
some money and his complaint that E Maung 
had behaved badly is Maung Yin Gale, who 
is the husband of U Po U's sister’ and is 
therefore not an independent witness. 

As regards the occasion upon which U Po 
U demanded the return of the white stone 
ring and the gold chain, itis apparent that 
thisdemand -amounted to an assertion of 
theft against E Maung which E Maung 
would naturally have resented if he was not 
the culprit. Itis clear from the evidence 
of Maung Po Yi that upon this occasion E 
Maung denied having taken the ring and 
the gold chain and he went upstairs “to take 
his clothing toleave the house. U Po U {hen 
asked him not to takehis things away and 
then they had hot words and both E Maung 
and U Po U prepared to beat each other. 
Apert from the fact that this incident is 
not proved. by any reliable evidence inas- 
much as Maung Po Yi, the tenant of U Po 
U, and his wife, who have not given very 
consistent evidence, are the only witnesses, 
it will be seen that the occasion was one in 
which E Maung had very serious provocation 
in having a charge of theft levelled against 
him: and th's circumstance, in my opinion, 
would have made his conduct if he were 
innocent excusable. Whereas Maung l'o Yi 
says that E Maung on that occasion said 
that he did not take the articles said to 
have been lost, his wife says that E Maung 
replied that he would not return them. In 
view of this discrepancy in one of the very 
material particulars in the evidence of 
these two persons, it is extremely difficult 
to regard their testimony as worthy of 
reliance. 

As regards the alleged p -eparation for 
assault in the journey by motor boat, even 
if the evidence be accepted it does not appear 
that E Maung has behaved aggressively 
towards U Po U before U Po U himself made 


1928 


Preparation toassault H Maung, Witness 
Maung PoThit stated that U Po U began 
lo prepare to beat E Maung and E Maung 
in return: prepared to retaliate when the 
motor boat stopped. After this incident it 
appears ihat E Maung was allowed to live 
in U Po U's house, because it was after that 
incident that the last of the alleged thefts 
took place; and if the incident was of a 
very serious nature or if the conduct of 
E Maung towards U Po Uon that occasion 
was really very aggressive, then it is hardly 
likely that U Po U would have allowed him 
to continue living in thehouse thereafter. 
On the evidence it is clear that the incident 
upon which the charges of unfilial conduct 
are based are not satisfactorily proved, and 
upon such evidence it would ‘not be just to 
deprive the plaintiff ofhis right to inheri- 
tance inthe estate of his adoptive parents U 
Po U and Daw Lun. 

I findthat the principles of law applic- 
able to thecase have been fully set out by 
my Lord the Chief Justice and I have 
nothing which I can usefully addto his pro- 
nouncemenis regarding these principles in 
which I fully concur. 

The appeal fails and [agree that it must 
be dismissed with costs. 

N.-A, Appeal dismissed. 


TRAVANCORE HIGH COURT. 
- First Civil Appeal No. 429 of 1104. 
August 13, 1932. 

NARAYANA PILLAT AND Raman TAMPI, Jd. 
JAYANTHAN NEELAKANTAN 
NAMBURIPAD— APPELLANT 
VETSUS 
NEELAKANTAN JAYANTHAN 
NAMBURIPAD AND OTHERS— 

RESPONDENTS. _ 

Adverse possession—Landlord and tenant— Occupancy 
tenant—Mere assertion of hostile title by kanom 
Sher whether sets lime running against land- 
ord, 

Mere assertion of adverse title by a kanom tenant 
will not set time running against the landlord and 
lead to the acquisition of an adverse title by the 
tenant after the expiry of 12 years. Kera‘averma 
Thirumalpad v. Krishnan (l), distinguished. 
Krishnan Karthavu v. Kunjan (2), Muhammad 
Mumtaz Ali Khan v. Mohan Singh (3), Chhai Kuddin 
v. Ram Narayan Ghose (4), Gopala Chandra Das v. 
Satyabhana Ghashel (5), Bhuilal v. Khalansang (6°, 
Shankar v. Khem Sawant (7) and Ramchandra v. 
Sadashiv (8), referred to. ; : 

First Civil Appeal against the decree in 
O. S. No. 47 of 1102 of the Parur District 
Court. — 

Mr. U. Padmanabha Kukillaya, for the 
Appellant, ©- 
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Messrs, E. Subramonia Iyer and K. P, 
Abraham, for the Respondents l 

Judgment.—The suit- from which this 
appeal arises was for the renewal of a Kanom 
deed Ex. A of Meenom 1023 (March- 
April 1848) executed by the ancestor of 
the plaintif and defendants Nos. 1 and 2 
in favour of the church represented by the 
defendants Nos. 3 to 15, for the readjust- 
ment of sme of the terms in Ex. A 
and for the realisation of arrears of 
michavarom and other dues payable under 
it. There was a previous litigation about 
the land in question brought about by 
the grant of pattah to the plaintifi’s illom. 
The church sued the illom for the cancella- 
tion of the pattah in O.S. No. 71 of 1090, 
Parur District Court, and succeeded in the 
suit. Exhibits F and G arethe judgments 
of the original and Appellate Courts respec- 
tively. Exs. H and IV being the cor- 
responding decrees. .The plaintiff contends 
that the result of that case was to establish 
the kanom of 1023. The defendants 
Nos 9 and 10, on behalf of the church 
disputed the claim on the ground that the 
suit is barred under s. 44ofthe Jenmi and 
Kudiyan Regulation, V of 1071,that the illom 
has lost its rights by the adverse posses- 
sion of the church, that the suit is barred 
by res judicata on account of Exs. F and 
G and that in case the kanom is upheld, 
no modification of ifs terms is permissible 


and so forth. The findings of the learned 


Judge were for the most part in favour 
of the plaintiff, but he dismissed the suit 
on the ground of adverse possession. The 
plaintiff appeals and the defendants object 
to the findings adverse to them. The 
points argued are dealt with hereunder. _ 
The plea of adverse possession has its 
source in the assertions made by the 
church in Ex. F case. The plaint inthat 
case was first presented to the Muvattupuzha 
Munsiff’s Court, but was ultimately filed 
as O. S. No. 71 of 1090 in the Parur District 
Court. Exhibit V is the plaint filed in 
the Muvattupuzha Court. It is dated 
6-1-1086 (22-8-1910). The suit was based 


on the Kanom deed of Meenom 1023, but 


it was asserted that the Jenmi has ‘lost 
his rights by the non-payment of dues for 
the istatutory period of 50 years. The 
prayer was for the declaration of the title and 
possession of the church and the cancella- 
tion of the pattah, but not-for a declara- 
tion that the illom had lost its right by 
lapse of time or non-payment of dues. The 
patta was cancelled by the trial Court, 
and this court in appeal and the church was 
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found entitled tothe pattah on the basis of 
the Kanom. Asforthe rest,thatis to say, 
whether the church had acquired complete 
proprietorship under s. 44, Jenmi and 
Kudiyan Regulation, some opinions were 
expressed by this court, which are interpret- 
ed by the parties in different ways. The 
present suit was filed only on 16-8-1102. The 
Judge argues that since more than 12 years 
has elapsed from the hostile declarations 
asserted in Ex. V, the illom has its rights 
by adverse possession. He says it is clear 
law that when a tenant asserts a hostile 
title against the landlord and holds for 
12 years the landlord would lose his title 
by adverse possession and quotes the case 
in. Keralaverma Thirumulpad, v. Krishnan 
(1), in support of his position. The decis- 
ion in Keralavarma Thirumulpad v. 
Krishnan (1), related to a simple lease 
and not to a kanom lease with perpetual 
rights of occupancy. This distinction 
was drawn by this court in Krishnan 
Karthavu v. Kunjan (2), distinguisbing the 
Privy Councilruling in Muhammad Mumtaz 
Ali Khan v. Mohan Singh (3). Their 
Lordships observe : 

“The Board. are unable to hold that the simple 
assertion of a proprietary right in a judicial pro- 
ceeding connected with the land in dispute which 
ex hypothesi was unfounded at the date when it 
was maie; can, by the mere lapse of bor 12 years, 
convert what was an occcupancy or tenant title 
into that of an under-proprietor. It is true that 
the defendant might, if he had chosen, have at once 
instituted proceedings for a declaratory decree that 
the plaintiff was not an under-proprieto-, but such 
a course was equally open to the plainud.” 

And then further on 

“they are unable to affirm as a general proposi- 
tion of law that a person who is, in fact, in pos- 
session of land under a tenancy or occupancy title 
can, by a mere assertion in a judicial proceeding 
and the lapse of 6 or 12 years without that asser- 
tion having beeu successfully challenged, obtain a 
title as an under-proprietor to the lands,” 
This court was not prepared to dissent 
in Krishn.n_ Karthavu y. Kunjan (2), 
from the view of the Privy Council 
thus expressed and I see that the lead 
given by the Privy Council has been 
widely followed in British India. See for 
example the cases noted below. In Ch- 
haikuddin v. Ram Narayan Ghose (4), .the 


court observes as follows :— 

“If a tenant is in possession of land and the 
landlord has not the immediate right of re-entry 
any assertion by the tenant would not make’ tims 


(1)10 T LR 42 

(2) 42 T L R295 at p 301. 

(3) 74Ind Oas. 416 280 W N 840: 45 A 419: ATI 
1923. P O118;21 A L J57; 26 O O 231; 45M L 
623:9 O&A L R901;:100 L J 383; 19 L W 283; 
39 C L J 295; 33 M L T 321; 50 I A 202 (P 0.) 

- (4) 90 Ind. Oas. 617; A I R 1926 Cal. 364. 
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run against the landlord for the reason that the 
landlord éannot claim any redress so long: as he 
is not entitled to get possession of the land. To 
hold that whenever the tenant asserts a right which 
he did not possess itis the duty of the landlord to 
repudiate such right, would be to drive the landlord 
to have recourse to courts of law almost every day 
merely because the tenant has chosen to assert a 
right which he does not possess. The real circum- 
stance which makes the law of limitation run against ` 
the landlord is that heis entitled to possession”. 


To the same effect is the decision in 
Gopala Chandra Dasv. Satyabhanu Ghoshal 
(5). Muhammad Mumtaz Ali Khan v. Mohan 
Singh (3) is expressly followed by 
the Bombay Bigh Court in Bhailal v. 
Khalansang (6) and also in Shankar v. Khem 
Sawant (7). West, J., observes in Ramchan- 
dra v. Sadasiv (8): 


“as long as possession can be referred to a right 
consistent with the substance of an ownership in 
being at its commencement, so long must the posses- 
sion be referred to that right rather than to a right 
which contradicts ownership. As theright to posses- 
sion exists, the owner is notcalled on to take any 
step towards putting an end to it and hence no 
presumption arises against him from his quiescence, 
nor does the possession become adverse to him.” 

This passage is quoted with approval in 
Muhammad.Ali v. Muhammad Khan (9). In 
the light of the principles gatherable 
from these decisions, let us see how fhe 
matter stands in the present case The 
church was holding the property as a 
kanom tenant when the assertions in Ex. 
V were put forward. The plaintiffs Zllom 
was not ina position. to recover possession 
of the property. The principle above 
enunciated clearly applies and renders the 
asserlion, even if viewed as hostile, quite 
innocuous so far asthe Illom was concerned. 
The question however remains whether 
there was a hostile repudiation of the 
plaintiff's title. All that is maintained in 
Ex. Vis the non-payment of the dues 
under the kanom from its inception and 
as a consequence the loss of the Jenmi's. 
right tothe property in question. In other 
words it was an inference put forward by 
the church from the alleged non-payment 
of the dues. There was nothing like an 
overt repudiation of the jenmi's title. Now 
there are heapsof authority in support of 
the proposition that mere non-payment 
of rent will not enable atenant to plead 


(5) 92 Ind. Cas. 943; A TR 1926 Cal. 634. 

(6) 107 Ind. Cas. 52; AI R 1927 Bom 867; 29 Bom. 
L R1558; 52 B 55, 

(7) 136 Ind. Cas. 801: A I R 1932 Bom. 3;-33 Bom. 
L R 1303; Ind. Rul. (1932) Bom. 209. ' : 

(8) 11 L 422. l 

(9) 134 Ind. Cas. 493; A I R 1931 Lah. 313; Ind, 
Rul (1931) Lak. 941, 
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adverse possession. Seefor example Jagat- 
dwiptendranara: an Bhup v. Belash Roy (10). 
As for the: alleged non-payment of rent from 
the inception of the tenancy the finding 
of thelsarned Judgeis against the church. 
Thus then the alleged non-payment of 
dues and the inference sought to be drawn 
therefrom were both unfounded ‘There 
was nothing for the I/lom therefore to 
take any serious notice of the pretensions 
on the part of the church. The assertions 
in Ex. V will not therefore support the 
plea of adverse possession put forward on 
behalf of the church. The Judge's finding 
on this question has therefore to be reversed 
and the appeal allowed. 

But Mr. E. Subramonia Iye? argued 
to support the decree on the basis of s. 44 
of the Jenmi Kudiyan Regulation. To 
satisfy the requirements of this section it 
must be shown that the Kudiyan was in 
possession of the holding for more than 50 
years preceding Lhe date of the Regulation 
and that there was no payment of micha- 
varomor other dues during the said period. 
The onus in the present case was thrown 
upon the church to make out non-payment. 
The Judge holds that the church did not 
succeed in proving non-paymen!. And we 
agree with him. It is fuzther ‘significant 
that when the church authorilies applied 
for pattah in 1083, they never made any 
mention of non-payment, but applied for 
pattah on thefcoting of a subsistent kanom 
tenancy. They also appear to have pro- 
duced certain ieceipis, which I take in all 
probability might have related to the 
payment of dues by the church to the plaint- 
iff's Ilom. There is another obstacle in 
‘the way of accepting this plea. The date 
of Ex. A is Meenom 1023 (t.e. March-April 
1848) Continuous non-payment from 
Meenom 1023 'to' Meenom 1073 (i.e. March- 
April 1898) evenif made out will not 
avail the tenant, since the Regulation came 
into force on the first day of Makaram 
1072 (2.e., 12-1-1897) except a part of s. 5 
ands. 44, both of which came into force 
‘only on lst Chingom 1074 (t. e., 16-8-1898) 
Section 44 speaks of 50 years preceding the 
Regulation. Mr. Subramania-Iyer argues 
that the date of Regulation is 1-1-1074 
(i. e. 16-8-1898). Cheriyan,J.,in Ex.G case, 
takes 1-6-1072 (12-1-1897) as the date of 
the Regulation. We agree with Cheriyan, 
J. The section speaks of the date of 
Regulation and not of the date of the section. 
It is more’ reasonable therefore to 


(10) 137 Ind. Cas. 8€0; AI R 1932 Cal, 427; 59 0 
454; Ind, Rul. (1932) Oal, 375, 
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take 1-6-1072 (12-1-1897) as the date of the 
Regulation. 

The next point urged by Mr. Subre- 
mania Iyer relates to the enhancement 
of the Michavarom by ihe reduction of the 
rate of interest. The plaint properties are 
in Vengoor Pakuthy. Exhibit B judgment 


-and Ex. C the appeal judgment therefrom 


would no doubt uphold the plaintiff's con- 
tention in this respect. But that is only 
one transaction. ExhibitDis a Kanom 
deed dated 23-6-1068 (8-2-1893. The tenant 
who executed the deed was not examined. 
Further in view of the present fallin the 
price of paddy, we donot find it reasonable 
to reduce at present the rate of interest pro- 
vided in Ex. A. 

Other objections raised by the 
respondents do not deserve any serious 
notice. 

In the result, the decree of the court 
below is reversed and the plaintiff's suit 
is allowed subject to the modification, 
however, that the reduction in the rate of 
interest claimed by the plaintiff is dis- 
allowed. The defendants will have the 
option to paythe arrears payable in kind 
as paddy andin that case 18 per cent. 
interest shall be charged on the paddy 
due to the plaintiff. A period of three 
months is allowed forthe discharge of the 
decree debt. If within that time the 
decree is not satisfied, the plaintiff will be 
at liberty to proceed against the plaint 
property and the propertiesof the church. 
The plaintiff's costs in both the courts except 
that in regard to the claim for ihe re- 
duction of Ubhayam, may be realised from 
the contesting defendants and the pro- 
perties of the- church. In other respects 
the appeal and the cross-objection are dis- 
missed. a 


A. Decree modified. 
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Das, J. 
YU HOCK TUN— APPELLANT 
- versus 
YU HOCK AND 0THERS— RESPONDENTS, 
Court Fees zet (VII of 1570), 8.7 (tv) (c Minor— 
Suit for bare declaration that mortgage is void— 
Consequential relief, whether should be prayed for— 
Court-fee payable, — ree a 
It is open to a minor plaintiff to-institute a suit for a 
bare declaration thata deed of mortgage executed by 
him is void as against him, He need not ask for any 
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consequential relief in such a suit and s. 7, cl. 4 (c) of 
the Court Fees Act is not applicable. 

Civil Miscellaneous Appeal from the 
order of. the District Court of Hanthawaddy, 
in Civil Appeal No. 90 of 1931. 
` Mt: Ba Maw, for the Appellant. : 

Mr. Paul, for the Respondents. i 

Judgment.—This appeal must be al- 
lowed. 

The plaintiff filed a suit alleging that 
he was a minor at the time of the execution 
of the mortgage-deed and that therefore 
the mortgage-deed was void as against 
him. If the plaintiff was a minor at the 
time of the execution of the mortgage, the 
mortgage-deed must be void as far as he 
is concerned and it Is -not necessary for 
him to ask for any consequential relief 
regarding the mortgage-deed in the suit. 
He is basing his suit on the ground of 
his ‘minority and not asking for any 
relief on any other ground. If he was not a 
minor at the time of the execution of the 
document, his suit must be dismissed. The 
only test in a case of this nature is where 
if was incumbent on the plaintiff to get a 
document set aside before he could ques- 
tion it, it must be treated as involving a 
prayer for consequential relief and the 
provisions of cl.4 (c) ofs. 7 of the Court 
Fees Act would be applicable. But inthe 
casé cf a minor it is not necessary to ask 
for the setting aside of the document. All 
that is necessary for a minor is to ask that 
the document be declared to be void as 
against him; sol hold that the court-fee 
paid-by the plaintiff is sufficient and the 
orders-of the lower Courts are set aside and 
the suit is remanded: to the trial Court for 
trial on the merits. 

The plaintiff will get his cosis in all 
courts, 


‘NA, Suits remanded. 
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PATNA HIGH COURT. 
Miscellaneous Second Civil Appeal 
No. 99 of 1931. 
_February 6, 1933. 
COURTNEY TERRELL, C. J. AND MOHAMMAD 
: Noor, dJ., 
Rai Bahadur BANSIDHAR 
DHANDHANIA AND OTHERS— 
; APPELLANTS 
' versus 
HAZARI RAM MARWARI AND OTHERS 
NI _ . — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s 11,0. XXI, 
r.20,. O. XXXIV; r. G--Cross-decrecs~Test ofa 
Principle of set off—Applicability to cross- decregsam 
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Mortgage decree—Executability before property is scld 
and personal remedy exhausted—O, XXI, r. 20— 
Effect of—Res judicata—Reciprocity—Necessity of. 

In deciding whether two decrees are crcss-dec- 
rees one must look to the eubstance and not to 
the form. Where in one of the decrees only some 
of the parties to theother were parties, the differ- 
ence is only in name and not in substance and the 
two are to be treated as cross-decrees. [p. 515, col. 


).] 

Under O XXI,r. 20,C P OG, the principle of set-off 
is applicable to mortgage decrees, but both the decrees 
need not be mortgage decrees. Nagar Mal v. Ram 
Chand (4). Sheo Shankar v. Chuni Lal (5) and Ram 
Chandra Upadhya v. Mahabir Singh (F), referred 
to. [p. 535, col 2.] i 

Although a mortgage-decree so far as it orders the 
sale of a certain property is not joint and several, 
but so far as the liability of payment of money is 
concerned ib may bed joint and several decree 
against the mortgagors inter se [p. 5t7, col 1.] 

Decrees passed under O. XXXIV, r.6 are not 
decrees for enforcement of mortgage or sale, but 
r 20 specifically menutionsa decree for enforcement 
ofa mortgage and a charge. When a personal dec- 
reeis passed under O. XXXIV,r 6, there is. no dec- 
ree for enforcement of mortgage or charge The 
Burmah Ou Co, Ltd v. Ma Tin (7, explained. [p. 
547, col. 2.] ; 

The effect cf O KAT, r. 20is that if the mort- 
gagor has adecree against the mortgagee, such a 
decree can be set off against the mortgage-decres 
even before the mortgaged property is exhausted 
and a personal decree under O. XXXIV, 7, 6 is pas- 
sed. [p.5°8; col. 2.] 

For operation of resjudicata there must be re- 
ciprocity. If in execution of a decree at the instance 
of an attachingcreditor it is decided that a decree 
is barred by limitation, this decision is not bind- 
ing upon the decree-holder and if it is- decided 
otherwise, it cannot be pleaded as res judicata 
by the decree-holder if the question arises directly 
between the decree-holder and the judgment-debt. 
or [p 549, col 2] 

Civil Appeal against an , order of the 
Subordinate Judge, Godda, dated the 
llth April, 1931. ; 

Sir Sultan Ahmed, Messrs. P. R. 
Das and Girindra Nath Mukherji, for the 
Appellants. l 

Messrs. Manohar Lal, A. P. Upadhaya and 


KR. Pi Sukul, for the Respondents. 


Mohammad Noor, J.—The simple ques- 
tion involved in this appeal is whether a 


mortgage-decree for sale obtained by the ap- 


pellants against Jai Krishna Barham and 
others hereinafter called the Barhams can 
be set off against a decree in favour of 
the latter against Kedar Nath, Musammat 
Teji Bibi and Nopechand Marwari, three 
out of sixteen appellants and which decree 
is now held by Hazari Ram Marwari and 


others, respondents Ist parly, as transferees 


from the Barhams. The learned Subord- 
inate Judge has answered this in the negas 


tive and hence the appeal. < 


The facts are rather complicated and lor g 
and relate to a protracted and complicate 
litigation extending ovey a period of abgut 
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thirty years. I shall however confine 
myself to only those of them which are 
relevant to the determination of the present 
appeal. l 

One Thakur Barham now represented by 
by the Barhams was the owner of a fairly 
big estate called Patsandain the district 
of Santhal Parganas. He seems to have 
borrowed money rather recklessly and by 
the year 1902 hecame hopelessly involved 
in debt. By that time 10 annas out of 16 
annas ofthe estate had already become 
mortgaged end besides this there were 
several simple money decrees against him. 
Two of these decrees—one for Rs. 21;702 
and another for Rs. 4,522 were in favour of 
one Gobardhan Das a member of the 
family of Kedar Nath, one of the appel- 
lants. The decree-holder proceeded’ to 
execute them. Thakur Barham succeeded 
in obtaining a stay order from the Calcutta 
High Court pending the hearing of his 
appeals against the decrees on giving 
security for carrying out the decrees of 
the- High Court by hypothecating three 
annas out of the unencumbered six annas 
share of the estate. He gave two annasin 
security against the first decree and one 
anna as against the second decree. This 
was on 10th November, 1902. In the 
meantime several’ other persons holding 
money decrees against Thakur Barham 
proceeded almost simultaneously to execute 
them against the six annas which was free 
from mortgage, except that’3’annas of it 
which was subject to the two .security 
bonds and it was soldin execution of one 
of these decrees which was in favour of 
one Jiban Ram. Unfortunately by some 
mistake the writ of attachment, issued in 
execution of this decree, instead of des- 
cribing the six’ annas as unencumbered 
actually described it as encumbered. The 
Subordinate Judge, however, proceeded to 
sell.and did sell the” unencumbered six 
annas subject however to the two charges 
under two security bonds already referred. 
“to. He seems to have held that the word 
“encumbered” was a clerical mistake for 
“ unencumbered”. The sale took place on 
27th July, 1904, and the property was 
purchased for Rs. 1,12,000° by three sets of 
persons (hereinafter called auction-pur-~ 
chasers) in the following shares: 

Sri Mohan, father 


of Kedar Nath. . 2 annes 
Gulab Ram, husband of ; 

Teji Bibi, 3 annas 
Chaturi Ram and Nopechand, 1 anna 





Tota, 6 snnas, 
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The sale proceeds were rateably distri- 


buted among the various decree-holders. 
The auction-purchasers obtained delivery 


` of possession on 25th December, 1904. By 


that time the security bonds subject to 
which the property was sold had become 


“payable as Thakur Barham's appeal was 


dismissed by the Calcutta High Court; 


the auction-purchasers paid Rs. 34,000 10 


Gobardhan Das on the 21st of May, 1905, 


-in discharge of the two security bonds. 


Objections had, ‘however, been raised by 
Thakur Barham at the time of the issue 
of sale certificate in favour of the auction- 
purchasers tothe effect that the share sold 
was not the unencumbered six annas, but 
the six annas out of ten annas which was 
encumbered. The objection twas overruled 
by the Subordinate Judge and the Calcutta 
1 appeal to the Privy 
Council their Lordships, on 25th Novem- 
ber, 1913, set aside the entire sale, vide 
Raja Thakur Barmha v. Jiban Ram Mar 
wari (1). Thakur Barham had died in 1906 
and was succeeded by the Barhams andin 
the meantime Qamaruddin end others 


‘(hereinafter called the Mandals had ob- 


tained from them 34 annas out of six annas of 
the estate which was the subject-matter of the 
litigation. When the Privy Council set 
aside the sale,. proceedings for restitu- 
tion with mesne profits were started on be: 
half of the Barhams and the Mandals. 
It is unnecessary to describe in detail the 
course of triangular fight which lasted 
for more than’ ten years. Not only was 
there litigation between Barhams and the 
auction-purchasers but, also between Bar- 
hams aod Mandals. The Mandals wanted 
restitution of 31 annas out of six annas of 
the estate to them on the basis of their being 
transferees of that share from the Mandals. 
This was disputed by the latter. ‘The 


_auction-purchasers objected to the restitu- 
tion. 


They wanted refund of the purchase- 
money and of the Rs. 34,000 which they 
had paid to Gobardhan in satisfaction of 
the charge subject to which the property 
was sold and -contended that as Chaturi, 
one of the auction-purchasers, had died be- 


_ fore the order of the Privy Council, res- 


titution to the extent of his share (6 pies) 


-could not be granted. Without giving the 


detail of tbe course of this litigation it is 

sufficient to state that it ended in the fol- 

lowing manner. It was held :— l 
(1) That the decree-holders among whom 


-the purchase-money had been rateably 


(D 21 Ind Cas, 936; 41 O 590:18 O W N 413-35 M 
LIB 12A L J186; 26ML J 89:18 Bom $, R 
160; (1914) M W N 118; 41 1 A38 (P O), 
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distributed . were not liable to refund it. 
. (2) That the auction purchasers should 
bring a separate suit for the realization of 
Rs. 34,000 which they had paid 1c- 
wards the discharge of the two security 
bonds in favour of Gobardhan Das. 

(3) That 6 pies share of the auction-pur- 
chaser Chaturi Ram was not affected by the 
order of the Privy Council and the resti- 
tution could not be granted in respect of it. 

(4) That the auction-purchasers were entit- 
_led to get a set-off of their purchase money 
against the mesne profits of the period of 
their possession: see Kedar Nath Marwari v. 
Jai Bernama (2) for the judgment ofthe High 
Court and Jai Berhma v. Kedar Nath 
Marwari (3) for that of the Privy Council in 
appeal from this court, 

‘After some further litigation with the 
consent of the parties, decree for mesne pro- 
fits was passed in M. A. Nos. 154 and 
159 for Rs. 81,398 without interest against 
‘the’ auction-purchasers in favour of the 
Barhams on l5th January, 1924, after 
adjustment of the purchase money of 
Rs, 1,12,000 and the auction-purchasers 
were directed to give up possession at once. 
I shall call this decree the mesne profit 
de3ree and it is one of the two decrees with 
which we are concerned in this appeal. 

By a similar compromise between the 
Barhams and the Mandals in this court the 
latter agreed to take 1 anna.74 pies instead 
of 3 annas 3 pies and gave up their claim 
to the mesne profits for the period up tothe 
- date of the compromise, namely, 28th Feb- 
ruary, 1923. — 

It is necessary to state a few more facts 
“about the mesne profit decree. It has been 
‘transferred to Hazari Ram and others, the 
principal respondents before us, on 12th 
November, 1925, for a consideration of 
“Rs. 56,398. out of which Rs. 43,398 was set 
off towards the previous dues of Hazari 
“Ram from theBarhams. Prior to its trans- 
` fer the decree was attached by Lakhi Pra- 
sad Dhandhania and Sheodutt who held 
' decrees against the Barhams, and these two 
persons as attaching creditors sought to 
execute the mesne profits decree. This was 
- objected to by amongst others, Hazari Ram 
and others, the present respondents, as trans- 
ferees of the decree and ultimately it was 
decided-by this court that as the transfer 


2 37 Ind. Cas 833; (1917) Fat. 153, 5 P LW 


(3) 69 Ind. Oas. 272; 4P LT61;AI R 1922 P.O 
269: 32M L T10;370 LJ 351; 27 O W N 582; 41 
M LJ 735; 21 ALJ 490; 25 Bom. L R 643; (1923) M 
a 368; 3 Pat. 10; 18 L W 802; 49 1A 351 (P 
Jeo 
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to Hazari Ram was subject to the attach- 
ment by Lakhi Prasad and Sheodut, Ha- 
zari Ram must pay up these two decree- 
holders before he could get a complete title 
in- the mesne profit decree. Accordingly 
Fazar1 Ram paid up the two decree-holders 
Sheodut and Lakhi Prasad a total sum of 
about Rs. 12,000. 

I have said that under the orders of this 
High Court in Kedar Noth Marwari v. Jai 
Berhma (2) which was affirmed by the Privy 
Council in Jai Berhma v. Kedar Nath 
Marwari (3) it was held that though the auc- 
tion-purchasers were entitled to set off their 
purchase money towards the mesne profits 
for which they were liable, they were not 
entitled to set off Rs. 34,000 which they had 
peid to discharge ihe two security honds 
given by Thakur Barham to Gobardhan 
Das and for this they we:e referred to a 
separate suit. Consequently all the mem- 
bers of the auction-purchasers’ family 
brought on the 6th February, 1917, a suit 
for this amount against the Barhams. The 
Mandals being interested in the property 
which was charged with this money, were 
also impleaded as defendants. The suit 
was decreed on the 28th February, 1928, 
and a final decree for sa'e for eb ut 
Rs. 87,000 with future interest was passed 
on 18th December, 1932. This dec.ee which 
I shall call the mortgage decree, is the 
decree which is sought by the appellants to 
be set off against the mesne profit decree. 
All the facts which I have stated are admit- 
ted and all are based upon court records. 

It will be useful at this stage to state the 
casé o the appellanis about the position of 
the auction-purchasers who are judgment- 
debtors in the mesne profit decree. It will 
be recalled that at the sale of 6 annas of 


the estate on 27th July, 1904, which was 


set aside by the Privy Council on 25th No- 
vember, 1913, the auction-purchasers were 
Sri Mohan, father ofthe appellant, Kedar 
Nath (2 annas), Gulab Ram, husband of 
appellant ‘Teji Bibi (3 annas) and Chaturi 
Ram anc appellant’ Nopechand (1 anna), 
Chaturi Ram as already stated having died 
before the Privy Council order is not in this 
controversy, ‘lhe appellants’ case has been 
that these purchasers purchased the proper- 
ty not individually but as representing their 
respective families except of course Gulab 
Ram who was by himself and is now repre- 
sented by his widow, Teji Bibi, appellant 
No. 12. It has been claimed that Sri Mohan 
represented the joint Mitakshara fanily 
of appellants Nos. 1 to 11 and Nopechand 
Marwari represented the family of appe]- 
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lants Ncs. 13 to 16. It wes for th’s reason 
that.when the auction-purchasers instituted 
the suit for recovery of the money which 
during the period’ of their possession of 6 
annas of the estate they had paid to dis- 
charge the two security bonds in favour of 
Gobardhun Das subject to which the prop- 
erty was sold, they did not bring the suit 
on behalf of three nominal auction-purchas- 
ers only, but all the members of the two 
families along with Teji Bibi-were plaintiffs; 
and itis for this reason that while in the 
mesne profit decree only three nominal 
auction-purchasers are the judgment debt- 
ors, inthe mortgage decree which was for 
the money spent by the auction-purchasers 
as such, all the members of the auction- 
purchasers’ family are the decree-holders. 
That the purchese was on behalf of all the 
members of the three families was clearly 
mentioned in the pluint of the mortgage 
suit: vide para, 1], Ex. 2, In fact it is 
maintained on behalf of the appellants that 
though the mesne profit decree is nominal- 
ly against three judgment-debtors only, all 
the appellants are judgment-debiors of that 
decree. - 7 

I have stated that the only issue in 
this caseis whether the two-decrees can be 
set off against one another. The -learned 
Subordinate Judge has refused to do so, and 
the only ground ofhis refusal mentioned in 
his judgment is that according to him the 
two decrees are not cross-decrees on account 
of the parties being different. The 
same view has been pressed before us by 
Mr. Manohar Lal, who appeared on behalf 
of the respondents.. He hasfurther pressed 
several-other grounds against the application 
of the rules of set offwhich Ishall take up 
later. is 
. In my opinion the view taken by the 
learned Subordinate Judge as to the parties 
being different cannot be accepted. In 
deciding whether the two -decrees are cross- 
decrees we must look to the substance, 
and not to the form. In this case there is 


no difficulty in deciding that the judgment-- 


debtors of-the one are in subs‘ance exactly 
the decree-holders of the other and vice versa. 
The two decrees relate tothe same -transac- 
tion, and righis and liabilities: of the 
parties arise out of the same set of facts, 
namely, the possession of auction-pur- 
chasers under a sale which was subsequent- 
lyset aside. The mesne profit decree in 
favour of the Barhams against the auction- 
purchasers is for the latter's wrongful posses- 
sion under a sale which was set aside by 
the Privy Council. The mortgage decree 
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is forthe money which these very auction- 
purchasers had spent ‘in discharging the 
liability on that property of which they 
were in’ wrongful possession and’ for which 
they were specifically referred to a separate 
suit under theorders ofthis court and ihe 
Privy Council. It is obvious that the 
p'eintifis who brought the mortgage suit 
were those very persons who had paid the 
amount as auction purchasers and as I have 
said were clearly mentioned in the plaint 
of the mortgage suit. The fact that in the 
mesne profit decree only three persons were 
made judgment-debtors as the sale was in 
their names only, will not, in my opinion, 
affect the case. The difference in name 
is only in form and not in substance. It 
must therefore be held that all the appel- 
lants are judgment-debtors in the mesne 
profit decree. It has, however, been con- 
tended that the position becomes different 
on account of the fact that inthe mortgage 
decree not only the Barhams but the Manda's 
as well are parties. That in my opinion 
should not affect the position The Mandals 
were impleaded in the mortgage suit not 
because they were liable forthe money but’ 
because they acquired inierest in the equity 
ofredemption after the creation of the 
charge and it was necessary that the-order 
for sale should be passed in their presence 
in order to give them an opportunity to 
redeem. Under O. XXI,r. 20 the principle 
of set off isapplicable to mortgage-decrees, 
and in a mortgage-decree generally persons 
other than the mortgagors are judgment-- 
debtors They are, however, not judgment- 
debtors in the sense in which the mortgagors 
are judgment-debtors. The question to be 
considered will be—who are liable to pay 
the money for which the decree for sale has 
been passed and in my opinion nobody else 
than the mortgagors, the Barhams, are 
so liable. Therefore the mesne profit decree 
is payable to the Barhams by the auction- 
purchasers in which term I will include a!l 
the appellants for the grounds stated above 
and the mortgage decree is payable by the 
Barhams to the auction-purchasers. I shall 
deal later with the question of the personal 
liability of the Bathams. The fact that the 
Mandals are also mentioned as judgment- 
debtors does not, as I have said, change the 
position and I, therefore, hold that these two’ 
decrees are cross-decrees. Apart from this: 
the question that allthe appellants were the’ 
auction-purchasers is concluded by res judic- 
ata between them and the Barhams whose’ 
representative the respondents Hazari Ram 
and others are, The two security bonds: 
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were discharged by 
Chasers. All the appellants claiming to 
be. auction-purchasers instituted the 
mortgage suit for that money against 
the Barhams and got a decree. The 
. Barhams are bound by that decree and are 
precluded from challenging the fact that 
allthe appellants were auction-purchaseis. 
The respondents have taken a transfer of 
themesne profit decree after the passing of 
the mortgage decree. They have taken 
the transfersubject to all the equities which 
the appellants had against the Barhams 
(s. 49 of the Civil Procedure Code) and they 
cannot dispute the position taken up by the 
appellants, i 

I now take up the points raised by Mr. 
Manohar Lal against the application of the 
principle of set off in this case which were 
perhaps urged before -the learned Subor- 
dinate Judge but do not seem to have been 
noticed by him in his judgment. It may 
be due to the fact that while the arguments 
were concluded on 14th September, 1929, on 
account of multifarious work which he has 
to do in the non-regulation district of 
Santhal Parganas he could not deliver his 
judgment till 11th April, 1921. The points 
are these:— j: l 

(1) That O. XXI. r. 20 applies only when 
both the cross-decrees are mortgage decrees. 
It does not apply when one is a mortgage 
decreeandthe other is a simple money 
decree or at any rate it applies only when 
the. mortgage decree for sale contains a 
personal order for payment of money. 
. (2) That the appellants are precluded from 
maintaining that they were all the auction- 


the auction-pur- 


purchasers and are judgment-debtors in’ 


the mesne-profit decree. Sucha contention 
is barred by res judicata, or at any rate, 
by estoppel. z 


(3) That set off should in this case 
be refused on equitable grounds, because 
the property which is the subject of ihe 
charge of the appellants’ decree for gale 
has been purchased subject to the charge 
by the appellants themselves in execution 
of simple ‘money decrees, or at any rate they 
brought about the sale of the mortgaged 
properties subject totheir charge. 


(4). That the personal remedy of the 
appellantsagainst the Barhams is barred 
and therefore set off cannot be allowed as 
the mesneprofit decree was the personal 
property -of the Brahams and cannot be 
utilized for the satisfaction of the mortgage 
decree unless personal remedy is open to the 


- 


Appellants. | 
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I shall takeup these points in the order in 
which they have been stated. i 

As to the contention about the applicabili- 
ty of O. XXI, r. 20, there is nothing to 
indicate that the operation of the rule is 
confined only to cases where both the decrees 
are for enforcement of mortgage or charge. 
I am unable to read inr. 20 the qualifica- 
tions which have been contended for by the 
respondents. In Nagar Mal v. Ram Chand 
(4) a decree for sale was allowed to be set 
off against a simple money decree. Mr, 
Manohar Lal has, however, relied upon 
three cases in support of his contention, and 
I propose to examine each of them in 
detail. 

The first isthe case of Sheo Shankar Ws 
Chunni Lal (5). In this case the mortgagee 
decree-holders wanted to set off their decrees 
for sale aguinst simple money decrees held 
against them not by the mortgagor but by 
subsequent transferees of the mortgaged 
property. This,if Imay say so, was rightly 
refused. This case is rather an authority 
against the respondents and supports the 
view which I have taken in the earlier part 
of this judgment that in applying the prin- 
ciple of set off to a mortgage decree it will 
be necessary to examine whether a person, 
who is mentioned as a judgment-debtor, 
in that decree is really so in the sense that he 
is liable for payment of the decree. I have 
held that the Mandals being parties as judg- 
ment-debtors to the mortgage-decree before 
us does not affect the position inasmuch as 
they are judgment-debtors but are not 
personally liable for payment of the decree. 
They were impleaded as subsequent pur- 
chasers of the mortgaged properties. 

The next caseis Ram Chander Upadhya 
v. Mahabir Singh (6). In this case set off 
between two mortgage decrees was refused. 
This does not support the contention that 
r. 20 applies when both the cross-decrees are 
mortgage decrees. The position of the 
parties in that case is not very clear from the 
judgment, but it appears that they were 
not identical. Mr. Manohar Lal has, how- 
ever, relied upon the observation of their 
Lordships about the difficulties in adminis- 
tering r. 200f O. XXI. ‘The observations 
are these: 


“This (r 20) is a new rule which has been added to 
the present Code. It seems to us somewhat difficult 
to understand how the provisions of O. XXI, rr. 18 
and 19, will be administered as applying to mortgage 
decrees particularlyin cases like the present . when 
there is no personal liability. A mortgage-decree 
merely directs the sale of mortgaged property in the 

(4) 8Ind, Cas. 635; 33 A2IU;7 AL J 1179.7 - 

(5) 36 Ind, Cas,-918; 38 A-669; 14A°LJ-7.6;  - 

(6) 89 Ind, Cas, 560; 15 A L J327, napay 
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event "of the mortgage money not being deposited. 
We may point out that in many cases the value of a, 
mortgage-decree depends not on its face value, that is, 
the amount found due, but on the value cf the pro- 
perty directed to be sold. It might so happen that a 
decree declaring that a lakh of rupees was due might 
be of less actual value than a decree declaring 
Ka. 5,000 due on other property; all depends on the 
value of the property ordered to be said”............: 


We, however, have not to consider the 


case of setting off of two mortgage-decrees between the 
same parties. Itis quiteclearthat therecannot be a 
set off in the present case unless the decree can be 
said to be a decree “jointly” and “severally” against 
Ram Chander, his son and the other defendants. It 
seems to us that a mortgage decree can never be said 
to bea ‘joint’ and ‘several’ decree within the meaning 
of that expression in O. XXI,r, 18." 


No doubt a mortgage-decree so far as 
it orders the sale of a certain property 
is not joint and several, but so far as the 
- liability of payment of money is concerned 
it may be a joint and several decree 
against the mortgagors inter se. However, 
the remarks of their Lordships as to the 
difficulties in the administration of r. 20 of 
O. XX1 are obiter dicta and were not 
necessary forthe decision of the case. In 
fact, the ratio decidend:z of that case was that 
the parties were not identical. While one 
decree was in favour of Ram Chander alone, 
the other was against Ram Chander, his 
son and six other persons, and it is clear 


from the judgment what was the character | 


of persons other than Ram Chander in the 
decree passed against them. 


The last case is The Burma Oil Company 
Limited v. Ma Tin (T). Thiscase has been 
relied upon by Mr. Manohar Lal es an auth- 
ority for the proposition that O. XX1, x. 20 
has no application unless there is a personal 
liability under the mortgage decree. The 
judgment of their Lordships no doubt 
supports thiscontention. In that case there 
was amoney decree in favour of Ma Tin 
and PoGon against the Burma Oil Com- 
pany while the other decree—a mort- 
gage one—was in favour of the latter 
but was not only against Ma Tin and Po Gon 
but also against Po San, brother of the 
husband of Ma Tin who was not only a co- 
mortgagor with his deceased brother but 
had an interestinthe mortgaged properties 
by virtue ofan award. It is obvious that 
set off, if I may be permitted to say so, 
wasrightly refused, but their Lordships did 
not decide the case on that ground. They 
decided it on the ground that for the 
application of O. X XI, r.20 it was necessary 
that there shouldbe a decree for payment 


(7) 120 Ind. Cas 669; 5 R 505; Ind. Rul. (19:0) 
Rang. 59; A IR 1930 Rang. 68, - 
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of money. If their Lordships meant that 
r. 20 applied only iù cases where personal 
remedy is legally available and not otherwise, 
I respectfully agree; butif they meant that 
1. 20 only applies whenthe decree actually 
is for payment of money personally by 
the judgment-debtor, then with due de- 
ference I beg to differ, as this view is 
againstthe plain meaning of r.20. Every 


` preliminary decree for sale ~ directs that 


a certain sum of money shall be -paid by 
the judgment-debtors to the decree-holder 
within the time fixed by the court (Form 
No. 5-A in Appendix D of the Civil Pro- 
cedure Code) and a final decree makes the 
conditional order for sale absolute. Such 
decrees are decrees for payment of money, 
in thesense that money is payable under 
them anddefault results in the sale of the 
mortgaged property. They are, however, 
not decrees for payment of money in the 
sense that there is no personal obligation 
to pay any money at that stage. That 
stage comes later. The decree making 
the mortgagor personally liable for pay- 
ment of the money can only be passed 
after the mortgaged properties had been 
sold up and the sale proceeds are found to 
be insufficient for satisfaction of the decree. 
Order XXXIV, 1, 6 provides that where 
the net proceeds of any sale held under the 
last preceding rule (r. 5) are found. to be 
insufficient to pay the amount due’ tothe: - 
plaintiff, the court on application by him: 
may, if balanceis legally recoverable from. 
ihe defendant otherwise than out of the 
property sold, pass a decree for such balance. 
It cannot be said that-the decree referred 
to in 1. 20 is the one contemplated in 
r. 6 of O. XXXIV or, in other words, that 
r. 20 applies only to personal decree for 
the balance left after sale of the mortgaged 
property. This view will defeat the very 
object whichthe Legislature had inmind 
when they deliberately introduced r.20 in 
O. XXI. Decrees passed under O. XXXIV, 
r.6 are not decrees for enforcement of 
mortgage or sale, but r. 20 specifically 
mentions a decree for enforcement ofa 
mortgage and a charge. Whena personal 
decree ispassed under O. XXXIV, r. 6, 
there is no decree for enforcement of 
mortgage or charge. It appears from the 
judgment of Heald, J., that in his Lord- 
ship’s view r. 20 applies when -the preli- 
minary decree for sale provides that in 
case ths sale proceeds ofthe mortgaged 
property are insufficient to satisly the decree, 
the decree-holder will be at liberty to apply 
for a personal decree. Form No,4in Appens 
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dix Dof the Civil Procedure Code is re- 
ferred to (perhaps Forms Nos. 5 and 5- 
are meant). Now this provision need not 
be mentioned in apreliminary deciee, 
This isa right given to the decree-holder 
by law under O. XXXIV, r. 6. In my 
opinon it makes no difference whether 
such a provision is or is not made in the 
decree. If made it is nothing more than 
© quotation from O. XXXIV, r. 6. There 
ere, however, passages in the judgment to 
show that in that case personal remedy was 
not available and his Lordship meant that 
in such acase r. 20 is not applicable. If 
so, as I have said, I respectfully agree with 
him. For instance, et pages 508 and 509* of 
the report his Lordship says: 

‘“Nevertheless I find it difficult to hold that a 
mortgage decree forthe sale of the mortgaged pro- 
perty, whilethere is no remedy except against the 
property and where there is no obligation on the 
part of- the mortgagors personally to pay any sum 
of money, isa decrees for the payment of a sum of 
money". | 

Again at page 512* the following sig- 
nificant passage occurs :— 

“Ifthe balance is not so recoverable, the decree is 
not an ordinary decree for sale in enforcement of a 
mortgage, nd since in my opinion it cannot be 
regarded as a decree for the payment of a sum of 
money | would hold that r 18 cannot be applied to it.” 


-It .iuay, however, be argued that the view 
which Ihave taken may lead to anomalous 
results. For instance, it may be said that 
while in a decree for enforcement of a 
mortgage or charge the decree-holder, 
even if his personal remedy against the 
mortgagor is not barred by limitation, 
cannot proceed against him personally 
unless he exhausts his remedy against the 
mortgaged property. In other words, he 
is entitled to proceed against the. mortgs- 
gor personally only for the balance of the 
money which remains unsatisfied and that 
also ordinarily after he obtains a decree 
under C. XXXIV, r. 6; but if we allow a 
decree-holder toset off his mortgage decree 
against a money decree which the mortgagor 
has against him, we practically allow the 
mortgagee decree-holder a personal remedy 
against the mortgagor before his remedy 
against the mortgaged properties is ex- 
hausted. Allowing a set off is practically 
allowing the decree-holder of the mortgage 
decree to realize his decree from one parti- 
cular kind of personal property of the 
mortgagor-judgment-debtor, e.g., the mort- 
gagor’s money decree against the mort- 

agee. Thismay be so. Butthe Legislature 

as deliberately allowed this by intro- 
ducing r.20 in O. XXI and, in my opinion, 

*Page of 5 R.—[Hd.] ee 
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its effect is that if the mortgagor has a 
decree against the mortgagee, such a decree 
can be set olf against the mortgage décree 
even berore the mortgaged property is 
exhausted and a personal decree under 
O. XXXIV, r. 6 is passed. It would have 
been rather unjust to a mortgagee who 
holds a decree against the mortgagor for the 
enforcement of the mortgage, to force him 
in some cases to wait for the expiry of the 
period of grace and then to proceed against 
the mortgaged properties which may 
hardly be sufficient for satisfaction of the 
decree, and then to apply under O. XXXIV, 
r. 6 for a personal decree, and in the 
meantime to allow the mortgagor in exe- 
cution of his own decree against the mort- 
gagee to put him into prison by enforcing 
his money decree against him. It was to 
avoid this contingency that the Legislature, 
in my opinion, has deliberately allowed the 
mortgage decree to be enforced against a 
particular kind of property of the mortgagor 
judgment-debtor, nemely, against the 
decree of ihe mortgagor against the mortg- 
agee. Then it is not universally true that 
amortgage decree cannot be executed 
against the mortgagor unless the mortg- 
aged property is exhausted. See Hart v. ` 
Tara Prasanna Mukherji (8). It is, how- 
ever, not necessary to discuss the matter 
further, Rule 20 is clear and unambiguous 
and I would overruls: the contention of 
the respondents, 


The second point raised is that of res 
judicita and estoppel. In order to ap- 
preciate the arguments of Mr. Manohar 


Lal it is necessary to state a few more facts 
on which his contentions are based. Inthe 
beginning of the judgment I have stated 
that. there were a number of simple money 
decrees against Thakur Barham now repre- 
sented by the Barhams,andthe decree-holders 
proceeded against the six annas share of 
Patsanda estate which was sold in execu- 
tion ofthe decree of one ofthem, Jiban- 
ram, and this sale was set aside by the 
Privy Council and litigation followed. In 
the meantime the sale proceeds, Rs. 1,12,000, 
had been rateably distributed among 
various decree-holders, When the restitu- 
tion proceedings were started the decree- 
holders between whom the sale proceeds 
were rateably distributed were necessari- 
ly made parties to the proceeding and 
they were also parties to the two miscellane- 
ous appeals before this court. Miscellane- 
ous Appeal No. 154 of 1922 on behalf of 
the Barhams against the decree-holders 
(8) 110 718, 


y 


-the mesne profit decree 


1933 


and auction-purċhasers and Miscellaneous 
Appeal No. 159 of 1922 by the three auc- 
tion-purchasers against the Barhams and 
the decree-holders. By compromise a de- 
eree for Rs. 81,398 for mesne profits was 
passed against the auction-purchasers. 
Among the money decree-holders there were 
some members ofoneof the families of the auc- 
tion-purchasers, and they were decree-hold- 
ers respondentsin Miscellaneous Appeal No. 
154 of 1922 preferred by the Barhams. The 


decree of this court, by mistake of the: 


office was so drawn up as to read that 
the mesne profits were decreed not only 
against the auction purchasers but against 
the decree-holders as well. This was wrong. 
Two of the appellants, namely, Bansidhar 
and Jwala Prasad, and Dwarka Prasad, the 
father of another appellant Moti Lal and 
some other decree-holders in their capaci- 
ity as decree-holders filed an application 
for amendment of the decree and in Mis- 
cellaneous Judicial Case No. 9 of 1925 the 
decree was amended on the 20th of April 
1925, with an order that the mesne pro- 
fits decree be confined against the three 
auction purchasers only. On this fact Mr. 
Manohar Lal contended that some of the 
appellants having denied the liability to 
by applying for 
amendment of the decree cannot now come 
forward and say that they are the judg- 
ment-debtors in the mesne profit decree and 
thereby claim a seb of by making the 
mesne profit decree and the morigage-decree 
cross-decrees. I do not find any force in 
this contention, We sent for the record of 
Miscellaneous Judicial Case No. 9 of 1925 
and examined, in the presence of the par- 
ties, the application for the amendment 
of the decree, and informed them of this. 
There is nothing in that application to 
show that Dwarka Prasad and. other ap- 
pellants ever denied the liability to the 
mesne profit decree as auction-purchasers. 
They only wanted that the decree, as drawn 
up which read as if the liability for 
payment of the mesne profits was not con- 
fined to the auction-purchase: but to the 
decree-holders also, be amended. ‘The 
appellants were not only some of the ap- 
pellants before us but several other de- 
cree-holders as well. In my opinion they 
rightly gob thedecree amended. Apart 
from this, { do not understand how estoppel 
can in any sense be applied to this: case. 
Long before this application which wasin 
1925, all the appellants had already in- 
stituted a suit in 1917 for the realization 
of money which they had paid to discharge 
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the iwo security bonds and all the mem- 
bers of the family were plaintiffs in that 
suit, though the nominal purchasers were 
three persons only They had also already 
obtained their decree on that basis on 
98th February, 1925; several months before 
the order of amendment was passed by this 
court. There was no representation which 
in any way induced the Barhams to change 
their position. The Barhams knew full 
well that the case of the appellants in 
their mortgage suit was that all the 
appellants were in fact auction-purchasers 
and it was in that capacity that they were 
suing for the money. I do not find any 
merit in this contention. 


. The second set of facts on which the 
contention of res judicata and estoppel are 
based are these. I have already stated 
that two persons Lakhi Prasad and Sheo- 
dutt who held simple money. decrees 
against the Barhams in Execution Cases 
Nos. 13 and17 of 1924 attached this mesne 
profit decree and as the attaching creditors 
proceeded toexecute it against the three 
auction purchasers ‘and attached a specific 
share of Kedar Nath and Nopechand in the 
joint family properties: (Execution Cases 
Nos. 40 and 42 of 1925). There was an ob- 
jection on behalf of some of the appellants 
which was disposed of on the lih of 
January, 1927 (see Ex. -K). The. learned 
Subordinate Judge direcied that only 
the share of judgment-debtors named in 
the decree be proceeded with. These two 
execution cases were dismissed on full satis- 
faction as Hazari Ram and others transferees 
of the mesne profit decree paid up the cre- 


_ditors who had attached that decree prior 


to its transfer to them. On thisitis con- 
tended on behalf of the respondents that 
as some ofthe appellants took up the 
attitude in those execution cases that the 
mesns profit decree was against three persons 


z 


‘only, and it was so decided, this decision oper- 


ates as res judicata, or at any rate the appel- 
lanis are now estopped from raising the 
question that the mesne protit decree `:is 
against all the appellants. I shall take up 
res judicata, First of all there 1s no deci- 
sion that the appellantsare not liable for 
the mesne profit decree or -that they are 
not the judgment-debtors. The only point 
decided was asto the extent of the’ share of 
the three judgment-debtors which was 
liable to attachment. Assuming that there 
was a decision (if it was one) between some 
of the appellants on the one hand and 
Lakhi Prasad Dhandhania and Sheodutt, 


A 
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- the two attaching creditors of the Barham, 
onthe other. Theappellants are claiming 
'& set off against the Barhams and 
their representatives the respondents. 
Neither the Barhams nor the respondents 
: were parties to that decision, norare they 
representatives of the attaching creditors. 
‘Asthe Barhams and the respondents are 
.bound by that decision, the appellants are 
‘notbound by it. For operation of res 
‘gudicata there must be reciprocity. If in 
‘execution of a decree ab the instance of an 
attaching creditor -it ıs decided that the 
decree 1s barred by limitation, this decision 
‘is not binding upon the decree-holder and 
if it is decided otherwise, it cannot there- 
fore, be pleaded as res judicata by the 
decree-holder if the question arises directly 
‘between the decree-holder and the judg- 
-ment-debtor. 

I now take up the consideration of 
-estoppel. There is nothing to show, not 
even an allegation that either the Barhams 
‘orthe Mandals acted on any representa- 
tion of any of the appellants. The res- 
‘pondents had already taken the transfer 
-of the decree. Barhams knew the position 
of the appellants all along. So long ago 
‘asin 1917 the appellants had set up their 
-case that all of them were auction-purchas- 
‘ers. It wason that basis that mortgage 
‘decree was passed in favour of all of them 
in 1925. The representation, if any in the 
objection filed against the execution taken 
out by thetwo attaching creditors of the 
‘mesne profit. decree was in 1927. What 
‘binds the Barhams binds the respondents, 
‘There is no estoppel when the true state 
-of affairs is known. The only thing which 
the respondents did, afler the objection, 
“was that they paid about Rs. 12,000 to 
satisfy the decree of the attaching cre- 
‘ditors. Thereis no allegation that they 
did soon thestrength of any representation 
‘of the appellants, They did so to complete 
their own titleto the mesne profit decree 
-which was transferred to them while it was 
“under attachment. I, therefore, hold that 
_ the claim ofset off is not barred either by 
res judicata or estoppel. 

The next point urged is the equitable 
consideration. In order to appreciate this, 
it will again. be'necessary to state a few 
imore facts. I have already stated that 
` after the sale of the six annas of the estate 


was set aside by the Privy Council the 
Barhams and the Mandals were allowed 
restitution of 5} annas share only. The 


feslitution of the. remaining 6 pies was 
refused on the ground that cne of: the 
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auction purchasers Chaturi Ram, who was: 
sharer inthe sale to that extent, had died 
before the order ofthe Privy Ccuncil was 
passed. [have also stated that by a 
compromise between the Barhams and the 
Mandals 1 anna 74 pies was allowed to the 
Mandals, thus leaving 3 annas 10} pies only 
tothe Barhams. It has also been stated 
thatthe several money decrees were being 
enforced against the Barhams and it was 
in execution of one of those decrees in: 
favourof one Jiban Ram that 6 annas was 
sold and the sale proceeds Rs. 1,12,000: 
were rateably distribuled among all the 
decree-holders. When the sale was set aside 
and restitution proceedings were started, 
the execution proceedings were also revived 
and the decree-holders who held money 
decrees proceeded against the 54} anpas 
which bynow, as I haveshown, was owned 
to the extent of 3 annas 10} pies by the 
Barhams and l anna 74 pies by the Mandals. 
It appears from the statements made in 
para. 13 of the objections filed by the res- 
pondenis (pages of the paper-book, Parts 
I and II) thatthe Barhams sold 6 pies to 
one Ramrekha, lanna 14 pies to Suraj- 
mal Marwari and gave the remaining 2 
annas 3 piesin Satotra (an usufructuary 
mortgage in which the principal and the 
interests are satisfied within a certain 


fixed period of time and then the property 


automatically reverts to the mortgagor) to 
the same Surajmal Marwari. Out of the 
proceeds of these transactions the Barhams 
partly satisfied the various money decrees, 
These facts have not been disputed before 
us. Thereafter the money-decree-holders 
proceeded against the remaining 1 anna 
7} pies which apparently belonged to the 
Manda's. It is not clear from the record, 
but it seems that the attachment of 6 annas 


made inthe year 1902 was taken to have 


been subsisting allthese years, otherwise 
the shares which had passed to the Man- 
dals could not have been proceeded ageinst, 
Be that as it may, the fact is that the 
decree-holders proceeded to sell the remain- 
ing l anna 74 pies and the encumbrance 
of the mortgage-decrees of the appellants 
was notified inthe sale proclamation and 
the share wes sold subject to this encum- 
brance inexecution of the decree of one 
of these money decree-holders Baijnath 
Ram Marwari and was purchased by the 
aforesaid Surajmal Marwari and one 
Ramautar Lal Marwari for a sum of Rs. 
38,100 and the sale proceeds were rateably 
distributed amongst all the decree-holders. 


‘The sale certificate is Ex.-1-(page 66° of the 
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paper-book, Part III) and the rateable dis- 
tribution list-will be found at page 67 of 
the same paper-book. Now, prior, to this 
execution against the 1 anna 73 pies of the 
estate three out of five of these decrees 
mentioned at page 66 of the paper-book 
cameto be held by some of the appel- 
lants: two of them by the family of the 
appellant Kedarnath and one by appellant 
Chaman Ram, and these three decrees were 
also executed, and though the sale did not 
take place in execution of these decrees, 
the decree-holders participated in the rate- 
able distribution and they had also taken 
steps to have the encumbrance of the mort- 
gage-decree notified in the sale proclama- 
tion. On these facts the respondents contend 
that Surajmal and Ramautar and the 
benamidars of the appellants and the 3 
annas out of 54 annas of the estate, on 
which there is a charge of the mortgage- 
decree of the appellants, has come in 
their possession and they have purchased 
it subject to the encumbrance of their 
own decree. Therefore, it will be inequit- 
able to allow them to realise their decree 
by a set off. 


The second contention is that even if 
the purchasers are not the benamidars. of 
the appellants, even then as the family of 
the appellant Kedarnath and the appel- 
lant Chaman Ram brought the mortgaged 
properties to sale in execution of their 
own money decrees subject to the encumbr- 
ance, the appellants should not now he 
allowed to realize the decree by a set off, 
as it would amount to double payment, 
inasmuch es while the property was sold 
at’ lesser price on account of the encumbra- 
nee of the appellants and thus the Barhams, 
whose place has been taken by the respond- 
ents, were forced to part with their prop- 
erty, on lesser price, they are now being 
called upon to surrender their mesne profit 
decree to satisfy that encumbrance, namely 
the mortgage decree. 


As to Surajmal and Ramautar being 
benamidars of the appellants, the res- 
pondents have not been able to sub- 
stantiate this. There is absolutely no 
evidence on the record to show that either 
of them is a benamidar for anyone of the 
appellants. No doubt, Surajmal is apartner 
in one of the cloth shops of one of the 
families of the appellants but that does 
not show that he is their benamidar in the 
property. which he. has purchased. The 


very fact that he is a partner shows that - 
- chased the mesne profit decree after the 


the interests of the two are different. Ram- 
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rekha is no doubt a relation of one of 
the appellants Nopechand, but that also 
does not show that he is his benamidar. 
Suggestions to this effect were made tothe 
witnesses of the appellants but have been 
denied by them, J, therefore, hold that it 
has not been proved that the mortgaged 
properties 3 annas out of 5% annas of the 
estate have come into the possession of 
the appellant, the decree-holders of the 
mortgage-decree. S 

` Coming to the next question, Mr. Manohar 
Lal has relied upon Exs. A, K (3), ©, K 
(A, E and K (6) showing that it was at 
the instance of some of the appellants as 
money decree-holders that 1 anna 74 pies, 
which was put up for sale, was so done 
after notifying the encumbrance of the 
mortgage-decree. He contends that the 
judgment-debtors, the Barhmas, fixed the 
upset price of 1 anna 7} pies of the estate, 
which was going to be sold, at Rs. 73,000; 
it was atthe instance of the decree-holders, 
who brought to the notice of the court. 
that the property was subject to the encum-~ 
brance of Rs. 88,000, that the court fixed 
the value of the property at Rs. 35,000 and 
the property was sold at Rs. 38,100. 

Now the question is whether by asking 
the court to notify their encumbrance of the 
decree the appellants have lost their rights 
of set off under O. XXI, r. 20. As was point- 
ed out in the case of Sheo Shanker ‘v. 
Chunnt Lal (5), a case already referred 
to, the right of set off of decrees is a right. 
created bylaw and must be enforced unless. 
it is lost under the law. First of all the 
propecty was not sold in executionof the 
decrees of anyone of the appellants. It 
was sold in execution of a decree of another 
man altogether, namely, Baijnath Ram 
Marwari. They simply executed their money 
decrees to participate in the rateable dis-` 
tribution and participated in it. Notifica- 
tion of the. encumbrance is compulsory 
under O. XXI, r. 66, and the decree-holders 
were legally bound to notify. Again, the, 
encumbrance was not on this specific 1 
anna 74 pies. It was on 3 annas out of 
the 54 annas which, was restored to ithe, 
Barhams and ' the Mandals after the setting, 
aside of the sale by-the Privy Council. L, 
do not find anything which can be said to 
have taken away the right of the appellants 
to have the decreeset off. 

Assuming, however, that we can apply 
Equitable considerations in this case, there 
is no particular equity ın favour of the, 
respondents.. The respondents have pur- 
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mortgage-decree- was pessed against the 
Barhams ahd they must be taken to have 
purchased it -subject to all the equities 
which the appellants had against the 
Barhams. Those who have purchased 1 
anna -74 pies have done so for a sum of 
Rs. 38,100 of -which the upset price as 
given by the judginent-debtors themselves 
was Rs. 75,000. They have also ihe equity 
in their favour to this extent that the 
burden on the property purchased by 
them should not be more than the differe- 
nce between the actual value ofthe property 
and the price- paid by them. Assuming 
that the properties fetched smaller price 
on account of.their being subject to the 
encumbrances, the deficit was only Rs. 36,900 
or-såy Rs. 40,000. The set off claimed by 
the appellants will not entirely satisfy the 
mortgage-decree. It has swelled to about 
Rs. 112,000. The mesne profit decree, on 
the other hand, is only for Rs. 81,000 and 
as ho interest was allowed on this amount 
the recoverable amount has not increased. 
The result will be that after the satisfac- 
fion of the mortgage-decree by a set off 
against the mesne profit decree there will 
still be left about Rs. 40,000 to be realised 
before the mortgage decree can be satisfied 
and the purchasers of the property will still 
be liable for that smount. Therefore, taking 
into consideration the equities in favour of the 
réspondents and’ in’ favour of those who are 
subseouent tiansferees of the mortgaged 
properties, I do not think there is any 
reason to give ihe former preference over 
the latter and under the circumstances I 


think the legal right of the appéllants must. 


prevail. One more fact has weighed with 
me. Jt was purelya legal obstacle which 
prevented the appellants from getting the 
amount paid by them io discharge the 
security bonds adjusted in the mesne 
profits for which they were made liable 
and they were forced to have recourse to a 
separate suit. Now when the law allows 
them to claim a set off they should not 
be deprived of it. 

The last contention raised by Mr. 
Manohar Lal was that ihe personal remedy 
of the appellants against the Barhams was 
barred. His contention - amounis to this 
that this is a case in-which after the sale 
of the mortgaged properties a personal 
decree under O. XXXIV, r. 6 cannot be 
passed. It must at once be conceded that 
if a personal remedy against the mort- 
gagor is barred, the decree ceases to be 
a decree for payment of money and 
rr. 18 and19of O. XXI, will not apply, be- 
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cause there is no possibility of theré ever 
being a decree enforceable against the per- 
son and other property of -the mortgagor. 
Now, in this case, the cause of action of 
the appellants was not the maturity of the 
original security bond executed by. the 
Barhams in favour of Gorbardhan Das. 
Afterthe purchase of 6 annas of the estate 
in 1904 the money became payable by the 
auction purchasers, as they purchased it 
subject to the charge. 
auction purchasers discharged those two 
‘bonds they did what they were bound to 
do, and they had absolutely no right to 
sue the Barhams for that money. Their 
right to sue accrued when this court on 
14th December, 1916,in Kedar Nath Mar- 
wart v. Jat Berhama (2) refused to take 
this amount into considerationin adjusting. 
the accounts between the Barhams and the 
auction-purchasers and the latter were 
specifically referred to a civil suit. Limi- 
tation for a suit for realization of this 
money which was not based upon any re- 
gistered contract, was only three years and 
the suit was instituted cn 6th February. 
1917, much before the time. I would, 
therefore, hold that the personal remedy of 
the appellants against the Barhams is not 
barred. 

The result is that I would allow this 
appeal with costs, set aside the 
orderof the learned Subordinaie Judge 
and direct thatthe mesne profit decree 
be set off against the mortgage decree held 
by the appellants against the Barhams and 
that the appellants be permitted to proceed 
with the execution for the realization of 
ary amount which may be left due to them 
after part of their mortgage decree is sat 
isfied by a set off. 

Courtney Terrell, C. J.— I agree. 

N.-A. Appeal allowed 


COCHIN CHIEF COURT. 
FULL BENCH. 
Civil Miscellaneous Appeal No. 4of 1108. 
February 2, 1933. 
T. S. Narayana AYYAR, C. J., 
R. SAHASRANAMA AYYAR AND V. D. OUSEPH, Jd.. 
ANTHA ALLAS—APPELLANT 


versus ; 
K. A. ANANTHASANKARA AYYAR ` 
AND OTHEKS— RESPONDENTS. 

Cochin Civil Procedure Code, s SI2— Arplication 

to set aside sale—Auction purchaser impleaded afier 

expiry of period of limitation—Maintainability. of 

PPD a a purchaser, whether necessary 
party. 


~ 


Therefore, when the<-’ 


1933 ; 


Where once an application to seb aside an execu- 
tion sale has been made within the period of limi- 
tation no question of limitation arises by reason of 
the fact that: the auction-purchaser was added as 
a respondent only after the expiry of thé period of 
limitation for making the application. [p. 535,ccl. 2 ] 

In the very nature of things applications of this 
kind do not necessarily counote the idea of an op- 
ponent orofa counter-petitioner. [ibid.] 

Oase law discussed. - 

Miscellaneous Appeal against an order 
of the District Judge, Anjikaimal, in M. P. 
“No. 1729 of 1107 (O. S. 219 of 1101) dated 
the 7-1-1108, l 

Mr. T. N. Vaidyanatha Vajappier, 
the Appellant. 
` Messrs. R. P. Venkitakrishna Ayyar and 
A. Narayana Menon, for the Respondents. 

This appeal coming on for final hear- 
ing on (7-12-1932) having stood over for 
consideration till this day the court deli- 
vered the following 

Judgment.—The sole question for de- 
termination in this miscellaneous appeal is 
whether the appellant 4th judgment-debtor’s 
application to set aside the sale . under 
s. 312*, of the Civil Procedure Code is or 
is not time-barred. ~ 

The relevant facts are these :—The ex- 
ecution sale took place on 1-81107. The 
legal representatives of the deceased 5th 
defendant who wasimpleaded in the suit 
as a subsequent - mortgagee, were the 
purchasers. The appellant's petition under 
s. 312, Civil Procedure Code for setting 
aside the sale was filed on 15-10-1107, the 
day on which the court re-opened after the 
midsummer recess. That was in time as 
the limitation period of 39 days prescribed 
for an application under that section expir- 
ed during the recess. But the decree-holder 
alone. was impleaded as party to 
that petition. The appellant subse- 
quently applied to have the auction-pur- 
chasers alsc impleaded. That petition was 
put in only on 25-12-1107, that ıs 
long after the expiry of the prescribed 
period of limitation. The lower court held 
that inasmuch as an application under 
s. 312 could not be maintained without the 
auction purchaser on record the appellant's 
said application should be deemedto have 
been presented only when the auction-pur- 
chasers were brought on record and that 
the same was, therefore, barred by limita- 
tion. 

Two questions emerge from the above, viz., 
whether under the Code of Civil Procedure 
s. 312, the auction-purchaser is a necessary 
party to an application. to set aside the 


*S. 312 corresponds to O.XX1; r: Y0, Act V of 1908 
[Rep.] | 


for 
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sale and whether s, 23 (2)* of the Limita‘ion 
Regulation applies.. 

- Now dealing with the first question, it has 
to be noted that the authorities tearing on 
the matter. are highly conflicting. The 
Allahabad High Court took the view that 
he was anecessary party: Ali Gauhar Khan 
v. Bansidhar (1). On the other hand, the 
Calcutta High Court has gone to the 
extreme length of holding that it is un- 
necessary to make him a party as he has 
really no concern with the saleat all. Say 
the Judges in that case “that s. 311 itself 
contains no provision to the effect that 
notice shall be issued to the avction-pur- 
chaser, and the ground on which a sale 
can be set aside under that section is not 
a ground on which, ordinarily the auction- 
purchaser would ‘have any interest or be 
able to offer any assistance. The ground 
is material irregularity in publishing or 
conducting the sale. As the auction-pur- 
chaser can have no partina proceeding 
with regard to the publishing or conduct- 
ing the sale, ordinarily he would not bea 
person who would be directly interes‘ed in 
an application under that section. The 
learned Pleader for the petitioner has how- 
ever, contended that the auction-purchaser 
has interests in the property which might 
suffer if the proceedings were not conduct: 
ed in his presence. He has not distinctly 
pointed out what those interests are. But 
we will take it thathe refers to what was 
described in Adhur Chunder Banerji v, 
Aghora Nath Aroo (2) asthe equitable or 
inchoate right of the sale certificate. Sales 
in execution of decrees are however, held 
for the benefit of decree-holders not of 
auction purchasers, and it seems to us 
that the Legislature in 1882 evidently 
considered that the latter's interest would 
be sufficiently safeguarded by the provisions 
of s. 315 of the old Code. Section 310 (a) 
does not apply to the sameset of facts, 
as form the subject of an application 
under s. 311 ; and in an application under 
s. 310 (a) the purchaser certainly has an 
interest in seeing that the provisions of 
cl. (a) of that section are complied with. 
Moreover, even in a proceeding under s. 310 
(a) it hasbeen held by this court in Bhai- 
rab Pal v. Prem Chand Ghose (3) that notice 
to the. auction purchaser is not necessary. ` 
We may, further, observe that 8. 313 gives 


the purchaser a` right to make an applica- 
(1) 15 A407; A W N 1893, 173. i 
(2) 20 WN 589. 
(3)1 OWN elzi (161) notes 


“#9. 23 (2) corresponds to s. 22 of Act IX of 1908— 
[Rep] 
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tion to set aside the sale on certain 
special grounds and in that section there 
is a distinct proviso that the judgment- 
debtor shall have an opportunity of being 
heard against the order. Ins. 311 there 
is nosuch proviso, and it is only since 
the passing of the new Code of Civil Pro- 
cedure: that- the general provision has been 
inserted in O. XXI, r. 92, giving all persons 
affected 
a right tobe heard an on application made by the 
decree-holder or any other person to have the 
sale set aside onthe ground of material irregularity 
in publishing or conducting it” 
Vide Surendra Mohini Debi v. Laheram 
Chattapadhya (4). 

In Rajchandra Das v. Kali Kanta Das (5) 
there is yet another casewhere we find the 


following remarks :— 

. “With reference to the Ist point the Civil Pro: 
cedure Code of 1882 did not expressly declare that 
the auction-purchaser must have notices of 
the application to set aside thesale either under 
8.310 (a)ors.21llof that Code orthat no order 
setting aside the sale should be made in his absence. 
The point, however, came for consideration in 
several cases under theold Code before this court 
and the majority of them held that on general 
principles alsoan adverse order should not be passed 
against a party affecting his vested intereste without 
notice to him and behind his back: Kripali Singh 
v. Pairoo Rout (6). In order to give effect to this. 
view:the of law a proviso has been added to O. ANI, r 
92 of the present Code to the effect: “provided 
that no ordershall be made unless notice of the 
application has been given to all persons affected 
thereby.” All that the statute now demands is that 
no ordershould be passed setting asidea sale with- 
out giving notice to the parties affected by it. The 
statute or the case law doesnot go beyond the 
rule, namely, that no order should be passed with- 
out such notice. There is no provision in the law, 
nor have we beenreferred to any case whereit has 
been authoritatively laid down thatthe auction pur- 
chaser must be made a partyin an application to 
set aside the sale. It is not clear what is meant 
by the expression made a party.” 

To the same effect is the casein Bibi 

Sharafan v. Mohammed Habib-ud-Din (7). 
“ -Thus it can be seen that even after 
passing of the new Code the Judges of ihe 
Calcutta High Court have taken the view 
that there is no provision in the law that 
the auction-purchaser must be made a party 
in an application toset aside the sale. Only 
he must be given notice beforethe matter 
is disposed of. ; 

There are other High Courts also taking 
the same view even under the new Code:vide 
‘Santosh Bala Debi v. Ram Chandra Ghati 
67 Ind. Cas. 286 ; (8), Abdur Rahman v. Har 


Narayan Das’ 68 Ind. Cas. 238 (9) and 


(4) 14 Ind. Oas. 67; 39 O 687; 16 O W N 570, 
(5) 82 Ind. Cas. 776; A IR 1923 Oal 394, 
(6) 5 Ind. Cas. 305; 110 LJ 86. 
(7) 10 Ind. Oas. 148; 13 O.L J 535, o 
(8) 67 Ind. Qas. 286, jas ú 
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Bibi Zainab v. Paras Nath 75 Ind. Cas. 430 
(10). It has to be noted in this connection that 
the case in Ali Ganhar Khan v. Bansidhar 
(1) was not left unnoticed by the Judges 


‘of the Calcutta High Court in the cases 


referred to above. Ganesa Bab Naik v. 
Vithal Vaman Mahalya 19 Ind. Cas. 
4715 (11) decided sounder the new 
Code distinguishes Ali Gandra Khan 
v. Bansidhar (1)and holds thatO. XX1, 
r. 92 does not make ıt necessary that the . 
auction purchaser should be made a party 
to an application for setting aside the sale 
on deposit ‚of the amount under O. KAI r. 89 
Ajiudain Ahamed v. Kareoda Bux Khand- 
kar 50Ind. Cas. 5 (12) and Sumitra 
Koer v. Dawri Lall 62 Ind. Cas. 61 (138) 
authorities under the Code of 1998 taking 
a contrary view that an auction purchas- 
er is a necessary party under the new 
Code. But even the case in Ajiudain 
Ahamad v. Khoda Bux Khandkar (12) which 
expressly refers to Rajchandra Das: v. 
Kali Kanta Das (a) does not question the coz- 
rectness of the latter ruling. There are 
one or two cases of our court: which 
have taken the view that - the auc- 
tion-purchaser is a necessary party 
under that section in thesense thatsuch a 
petition cannot be maintained without him 
upon the record. Vide, 4 Cochin 418, 6. 
Cochin 253 and 19 Cochin 134 at p. 187. 


‘But it hasto be observed ın connection 


with those casesthat 4 Cochin and 6 Cochin 
are one and thesame case and they do not 
contain any discussion of the question at all. 

It was assumed thatit was improper to 
pass anorder behind the back of a party 
interested in the result of the enquiry and, 
therefore, he was a necessary party. The 
question of limitation was left open at the 
time when the case came before this court 
in 4 Cochin and the questionof limitation 
was decided inthat case only when it came 
again beforeitin 6 Cochin 253. 19 Cochin 
137 merely follows 6 Cochin and the obser- 
vation of Narayana Menon,J., in that 
case is to the following effect:— f 
. “The combined effect of the decisions in 4..Cochin 
418 and & Cochin 253 which were in one and the 
same case isthata purchaser is a necessary party 
to the petition under s. 312, Ouavil Procedure Code 
in the sense that without him it will not be 
sustainable, But inthe, present.case the purchaser. 


was brought in only morethan 30 days after thé 
sale and the petition became therefore, sustainable 


(9) 68 Ind. Cas 238. — 
(10) 75 Ind. Cas 430. 
(11) 19 Ind Cas.475( 37 B 387; 15 Bom, L RB’ 


244, 
< (12). 50 . Ind. Cas. 5.. - ; . : 
(13) 62 Ind. Oas. 61; 2 P L T 336, ere 
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only then. But then it - was clearly out of time 
eta that ground the petition deserved. a worse 
ate . 

His colleague Mr. Varugis, C.J., did not 
express any opinion on the question but 
disposed of the matter on some other ground. 
_ Jt will, however, be seen that the above 
decisions of this court in common withthose 
British Indian decisions which take the 
same view, have altogether omitted to 
consider the aspect of the question pro- 
pounded in Rajchandra Das v. Kali 
Kanta Das (5). The view that the pro- 
visions ofs. 311, 312 and 314, Civil Proce- 
dure Code (O. XXI, r. 89 90, 91) do not 
contemplatethe formal impleading of any 
particular persons as parttiesto applications 
madeunder those sections is one which 
appearsto ustobewell warrented by the 
very scheme ofthe chapter wherein those 
provisions occur. Sections 304 to 320, Civil 
Procedure ‘Code (O. XXI,r. 82 to 96) enact 
rules as to execution sales. Looking to 
their substance, the court isthereby given 
power to sell by auction, at the ins- 
tance ofthe decree-holder, {properties of 
the judgment-debtor by way of enforcing 
the decree. Thesale does not at once 
become absolute. Beforeit can become so, 
it has to be confirmed by the court under 
s.315. (O. XXI, r. 92). Such confirmation can 
be made only after the expiry of a pre- 
scribed interval and subject to certain 
Conditions. The judgment-debtor is given 
A locus penitentie by 8. 911. (O. XXI r. 
ee person whose immovable property has been 
sold .........may at any time within thirty days 
from the date of sale apply to have the sale set 
aside” 
on his depositing in court the monies as 
prescribed bythat section and the court 
shall set aside the sale. Under s. 312, 
“the decree holder or any other person 
whose immovable property has been sold 
may make a similar application on the 
ground of material irregularities ın the pro- 
clamation orconduct of the sale. Under 
s. 314, the purchaser himself may similarly 
apply on the ground that the person whose 
property purported to be sold had no 
saleable interest therein. Then again 
under s. 315, if the decree in execution of 
which the sale was made should be finally. 
reversed inappeal the court shall set aside 
the sale. It willthus be seen that the 
court whichis entrusted with the power 
and duty of selling the debtor's property 
is also given power toset aside the sale 
before confirmation, atthe instance of the 
persons mentioned: in s. 311, 312 and. 314.- 
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“These persons are to move the court for 
the purpose. Inso movingthe court there 
isnothinginvolved inthe nature ofa suit 
or other application whereby the suitor or 
applicant asks the court to give him some 
relief as against some named opponent. 
The request involved is one invoking the 
court to exercise its power of setting aside 
some act done by itself, viz., the sale: 
Inthe very nature of things applications 
of the kind do not necessarily .connote the 
idea of an opponent or ota counter- 
petitioner. The court will, of course, (as on 
general principles, it is bound to do) grant, 
or refuse ihe request only after hearing all 
parties likely to be affected by its action. 
But that is another matter, and has noth- 
ing todo withthe question as to whether 
the auction purchaser, or, for that matter, 
any: other person, should be formally 
impleaded asa party to the application. 


“In that view when once an application 


“under any one of these. sections is made 
withinthe prescribed period of limitation 
there can beno question of any limitation 
arising by reason of some party being 
formally impleaded only after the expira- 
tion of such period. The application in 
question was, therefore, not barred by limi- 
tation. 

Weaccordingly allow the appeal and 
send back the case for frésh disposal 
according to law. Costs of this appeal will 
becosts inthe cause and will be provided 
for by the court below. 

A. Appeal alloued: : 
Case sent back. 


OUDH CHIEF COURT. 
Criminal Appeal No. 375 of 1932. 

January 9, 1933. 

NANAVUTTY, J. ` 
BENI MADHO AND ANOTHER—ACCUSED—= 
APPELLANTS i 

Versus 
EMPEROR —COMPLAINANT— 
RESPONDENT. 


Evidence Act (I of 1872}, s. 80—Confession—Re- 
tracted confession of accused—Value of, against other 


accused—Confession of accused believed as true by. 


recording Magistrale and by trial Court—Veracity 
and voluntary nature of confession not controverted 
—Confession, if to be rejected 
' The retracted confession of a co-accused is not legal- 


bad 


ly sufficient to justify the conviction of other ac- ' 


cused jointly tried with ‘him, unless it is sufficient- 
ly corroborated by other evidence. Musahib Ali v. 
Emperor (1), referred to. [p. 557, col. 1 

Where the Magistrate who recorded a confession 
as wall as the- Sessions Judge who tried the ac- 
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cused both helieved the confession to be voluntary 
and true and nothing was urged in appeal to make 
the court doubt the veracity or the voluntary 
nature of the confession made by the accused: 

Held, that there was no reason to reject the 
confession of the accused asagainst the accused mak- 
ingiteven thcu.h it were retracted. [p. 558, col 1.) 

Criminal Appeal against an order of the 
Sessions Judge, Rae Bareli, dated the 
26th September, 1932. 

Mr. Kismat Rai Jagdhari, for the Ap- 
pellants. l 

Mr. H. K. Ghosh, Assistant 
Advocate, for the Crown. 


Judgment.—This is an appeal from a 
judgment of the learned Sessions Judge of 
Rae Bareli convicting the appellants Beni 
' Madho Singh, aged 50 of District Rae 
Bareli and Bhagwat Singh aged 28 of 
District Partabgarh, and sentencing each 
ofthem to undergo 5 years’ rigorous im- 
prisonment. The story of the prosecution is 
briefly as follows :— 

On the night between the llth and 12th 
‘January, 1932, at about midnight the 
house of Sitla Bakhsh Singh in village 
Ghulamipur was raided by a large number 
of dacoits. Sitla Bakhsh Singh was sleep- 
- ing inside the house and his father Kalka 
Baksh Singh was sleeping outside on a 
bed on whicha blanket was spread and 
was covering himself with a razai. 
At about 11 P. Mm. in the night 
the dogs began to bark and Kalka 
Bakhsh . Singh called out to his son 
Sitla Bakhsh Singh io find out 
what the matter was. Sitla Bakhsh 
Singh came out and went -round 
his house and he found nothing sus- 
picious. He thereupon went inside his 
house and put the chain on the front 
door from inside. About an hour later 
Sitla Bakhsh Singh heard his father call 
out for help. Kalka Bakhsh Singh was 
shouting that he was being killed by the 
dacoits. The dacoils also began to smash 
the’ front door of the house wilh a hatchet. 
Sitla Bakhsh Singh woke up and pressed 
the door from inside and shouted to his 
womenfolk to raise, an alarm. No one 
however came on the cries of the women- 
folk and then Sitla Bakhsh Singh himself 
went tothe roof of the house to raise an 
alarm. Thereupon the villagers came 
~ running upand the dacoits ran away. 
Kalka Bakhsh Singh, the father of Sitla 


Government 


~Bakhsh Singh, had been severely beaten: 


by the dacoits.and lay wounded on the 
ground. Sitla Bakhsh Singh’s first cousin 
Ram Badan Singh was also lying wounded 
on the ground, Ram Harakh alias Ram 
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Singh, brother of Ram Badan Singh was 
also wounded by the dacoits. Data Din 
also received injuries. A report of the 
occurrence was made at Thana Sangram- 
garh by chaukidar Charai, on the morning 
ofthe 12th January, 1932, at 8 a.m. In 
this report nonames of any of the accused 
persons were entered and the report was 
only iu respect of certain persons, 8 or 10in 
number, having beaten Kalka Bakhsh Singh 
and others. No loss of property was also 
mentioned in this report, which was regis- 
tered asone under s. 147 and 452 of the 
Indian Penal Code. The investigating 
Police Officer after he reached the spot 
registered an offence under s 395, Indian 
Penal Code, after examining Sitla Bakhsh 
Singh and others. He arrested Bhagwat 
Singh onthe 17th of January, 1932, upon 
informations supplied to him by Ram 
Badan Singh and Ram Singh. Bhagwat 
Singh lives five or six miles from Ghulami- 
pur. His house was searched but nothing 
incliminating was found in his house. 
Upon information supplied by Bhagwat 
Singh Beni Madho Singh was arrested by 
the Sub-Inspector on the-24th of January, 
1932, and his house was searched and a 
razai and blanket (Exs. 1 and 2) were taken 
possession of by the Police inthe presence of 
Sitla Bakhsh Singh and Ram Nath. The 
Investigating Police Officer after complet- 
ing his enquiry prosecuted 13 persons on 


-a charge under s. 395 of the Indian Penal ` 


Code. Out of these ten persons were dis- 
charged by the learned Committing Magis- 
trate and 3 were committed to the Court of 
Session and out of these three one Manbodh 
Singh was acquitted by the learned 
Sessions Judge and the other two Beni. 
Madho and Bhagwat Singh were con- 
victed by him, and these persons have 
filed the present appeal through their 
Counsel, Mr. Kismat Rai Jagdhari. 

I willtake up the case of each appel- 
lant separately because of ihe two ap- 
pellants Bhagwat Singh has made a 
confession which was recorded in detail by 
the learned Deputy Magistrate, Pandit Gur 
Charan Nivas and which confession he 
subsequently retracted. J will first take up 
the case of the appellant’ Beni . Madho 
Singh. 

The learned Sessions Judge ‘has based 
the conviction of this appellant Beni 
Madho Singh upon the retracted confession of 
the co-accused Bhagwat Singh corroborated, 
by the evidence of the recovery of the blanket 
and razai from his house’ and -further 
strengthened by the identification of this 
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appellant in jail by Kalka Bakhsh Singh 
and Ram Harakh Singh, the mephew of 
Kalka Bakhsh Singh. It has been heid by 
a Bench of this courtin Wusahib Ali V. 
Emperor (1), that ihe retracled confession 
ofan accused is sufficient in itself for the 
conviction of the accused making the same 
confession if there be: no corroborative 
evidence in support of it. It has been 
further held that as regards the other 
accused who have been tried jointly with 
the confessing accused, such confession 
would not be legally sufficient to juslify 
the conviction of those accused persons 
unless it is sufficiently corroborated by other 
evidence. I shali therefore proceed to 
diseiss how far the retracted cunfes- 
sion of the co-accused Bhagwat Singh 
1s corroborated by the evidence of the 
recovery of the blanket and razai from the 
possession of Beni Madho Singh as well 
“as hy the identification in jail of Beni 
Math) Singhby Kalka Bakhsh Singh and 
Ram Harakh Singk, The blanket recover- 
ed f:omthe possession of Beni Madho has 
got fringes on one edge of it tied up with 
kavs wh3reas in the list of the properiy 


stolen it is stated that the fringes 
on the edges of the blanket stolen 
from the house of Kalka Bakhsh 
Singh were not tied up into knots. 


Again the blanketihat has been 1ecovered 
from the possession of Beni Madho Singh 
has got no fringes on one side of it. In 
fact three sides of this blanket are without’ 
any fringed border and only on one side is 
there a fringed bordet and that tooof a 
type different from that given in the des- 
cription contained-in the Ex. 5 prepared by. 
Sub-Inspector JIntizamuddin Hasan (P. 
W. No. 12.) Again inthe sworn testimony 
of - Bitla Bakhsh Singh this blanket is 
described as 44 cubits long and 3 cubits 
broad whereas the blanket Ex..2 actually 
recovered from the possession of Beni 
Madac Singh has been measured in court 
and is found .to be 5 cubits long and 21 
cubits broad. Jt is, therefore, clear that 
the blanket recovered from the possession 
of Beni Madho Singh could not possibly be 
the blanket that-was stolen from the house 
of Kalka Bakhsh Singh. In, fact it -is 
Significant to note that Sitla Bakhsh Singh 
himself, the son of Kalka Bakhsh Singh 
and the owner of the house where the 
dacoity was committed, does not claim the 
blanket as his own but one P. W. No, 3 

(1) 137 Ind. Cas, 665: 9 O W.N 327; Ind. Rul. 


(1932) Oudh 253, 21: 33 Cr. LJ 502; A I R 1932 Oudh 
$21; A LR 1932 Qudh 432; (1932) Or, Cas. 878. =. 
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Ram Singh, the nephew of Kalka Bakhsh 
Singh alone bss deposed that this 
bienkel belonged to Sita Bakhsh 
Singh. In cvoss-examination he has ad- 
mitted that he cannot give any reason why 
Kalka Bakhsh Simgh and his son Sitla 
Ba.bsh Singh and his brother were not 
able to identify the blanket Ex. 2 and he 
further admits that-their statements as to 
the identity of the blanket are entitled to 
greate: credit than his own. I am, there- 
fore, nob prepared to accept the evidence cf 
Ram Singh as to the blanket (Ex. 2) 
being the property of Sitla Bakhsh Singh 
andof Kalka Bakhsh Singh. Indéed 
P. W. No.1, Sitla Din Brahman who was a 
search witness and who attested the list of the 
recovered property (Ex. 5) has deposed in 
cross-examination that both the razai and 
the blanket (Exs. 1 and) belonged to the 
accused Beni Madho Singh and were re- 
covered from the house of Beni Madho 
Singh and that he had lold the Police that 
these articles belonged to the accused. 
Similarly D.W. 2, Ram Nath Brehman, 
who was also ano. her search witness present 
atthe house of Beni Madh) Singh and 
whotoo had attested the list of the property 
(Ex.. 5) recovered from the house of Beni 
Madho has also deposed that the razai 
and the blanket belonged to Beni Madho 
Singh and that he had told the thanadar 
thatthere articies belonged to the accused 
but that he was forced by the thanadar 
io put his signature on the search list. 
There is no reason why the court should not 
beileve the testimony ofthis witness who is 
really a prosecution witness and in whose 
presence the razai and the blanket said 
to bestolen property were recovered by the 
Police. Thestolen razat is described in the 
lis; of the stolen property furnished to the 
police by the complainant as having 
been lined with red -cloth whereas the 
razat recovered from the house of Beni 
Madho Singh isnot lined with read cloth 
but is lined witha dirty white or slightly 
pinkish coloured cloth. The edges of this 
razat_ are described in the list of the 
stolen property by the complainant tothe 
police as follows; 

“Charkhana maghzi siyah dhari,” whereas 
the cloth onthe edges ofthis razai has got 
white lines which are not of asquare pattern 
and the description in Urdu would be 
“maghet sinkiya safed dhari.” The learned 
Sessions Judge seems to have been im- 
pressed with the fact that the razai bore 
some bloodstains. I attachno importance 
personally toa few blood stains on any 
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razai found. ih any man’s -house, These 
bloodstsins 

uman-blood and even if they had been 
proved to be human blood I would not 
have heldthatthe razai was stained with 
the blood of Kalka Bakhsh Singh, because 
the evidence of the prosecution wilnesses 
clearly shows that Kalka Bakhsh Singh 
was not beaten until after he had been 
gagged and hishands and feet tied and it 
was only when he began to slip away from 
ihe scene of the occurrence that he was 
beaten by the dacoits. Moreover biood- 
stains on dhotis and mirzais aswell as on 
raząis are not uncommonly found in this 
country due to the habit of scratching and 
the frequent presence of boils on one’s 
pérson duetothe severity of the heat and 
the difficulty of keeping. one’s person 
hygienically clean. These bloodstains are 
noi. proved to be human bloodstains and 
Tam not prepared to attach any signifi- 
cance tothe presence of these stains on the 
razai, proved to belong to the appellant 
Beni Madho Singh. The evidence of the 
recovery of the blanket and razat from the 
house of the appellant Beni Madho Singh 
does notin my opinion corroborate the 
retracted confession of Bhagwat Singh. 

The evidence of identification is also in 
my ‘opinion not strong enough to justify 
the conviction of the appellant Beni Madho 
Singh. In fact the learned Sessions Judge ac- 
quitted Manbodh although he was identified 
by two persons Ram Harakh and Ram Badan. 
I am not disposed to attach more impor- 
tance tothe evidence of identification in 
the case of Beni Madho Singh than that 
which was given to it by the learned 
Sessions Judge himself in the case of 
Manbodh accused who has been acquitled. 
The result is that as against Beni Madho 
Singh there remains only the retracted con- 
fession of Bhagwat- Singh and that by 
itself cannot legally justify the conviction 
of Beni Madho Singh. 

In view of the conclusion arrived at by 
me it is not necessary forme to discuss 
‘at any length the allegation of Beni Madho 
Singh of the enmity borne against him by 
Bhagwat Singh, which goes to explain 
why Bhagwat Singh in his confession had 
implicated this appellant Beni Madho 
Singh. Forthe reasons given above I am 
unable to support the conviction and the 


sentence passed upon Beni {Madbo and I. 


accordingly allowhis appeal, set aside the 
conviclicn and sentence passed against him, 
and acquit him of the offence charged 
and order hisimmediate release. 
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have not been proved to be 
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Icome next to discuss the case of 
Bhagwat Singh. Bhagwat Singh was 
arrested inhis village BKhaddo on the 17th 
January, 1932, upon information supplied 
tothe Police by Ram Badan and Ram 
Singh. He was produced before a Magis- 
trate for his confession to be recorded on 
the 18th January, 1932. The learned 
Magistrate, however, very properly refused 
to record the confession of Bhagwat Singh 
until all fears of the Police had been 
removed from ithe mind of the con- 
fessing prisoner. He accordingly sent 
Bhagwat Singh to the jail lock-up 
and gave him 48 hours to think over the 
wisdom or unwisdom of making a confes- 
gion of his guilt, and it was only then that tha 
learned Deputy Magistrate Pandit Gur 
Charan Nivas thought proper to record 
the confession ofthis prisoner. The cor- 
fession is recorded in Hindi by the learned . 
Deputy Magistrate himself on the 20th cf 
January, 1920,in Partabgarh jail in the 
verandah of the office of the Superintendent 
of Jail. The learned Deputy Magistrate 
has warned the prisoner that if he confessed 
he could nob escape conviction even on his 
barestatement though other men who were 
prosecuted along with him might escape. 
The confession is a fairly detailed one 
and I see noreason to mistrust it. The 
accused Bhagwat Singh has not given any 
satisfactory explanation as to how he came 
to make this confession if he was not 
really concerned in the commission of this 
dacoity at the house of Bitla Bakhsh 
Singh and so far asthe evidence on the 
record goes there isno reason to mistrust 
the confession of Bhagwat. ` The learned 
Deputy Magistrate who recorded it aswell 
asthe learned Sessions Judge who tried 
Bhagwat Singh have both believed that 
this confession of Bhagwat Singh was 
voluntary and true, and nothing has been 
urged before me by the learned Counsel 
forthe appellant to make me doubt the 
veracity or the voluntary nature of the 
confession madeby this appellant. I see 
no reason toreject the confessionof the 
accused Bhagwat Singh as against him 
even though it be retracted. The defence of 
alibi which Bhagwat Singh had produced in 
the court of Session is absolutely worthless. 
Defence Witness No. 4, Jagmohan Singh 
doesnot remember when he got the sum- 
mons fo ettendthe Court and he does not 
remember if it was the dark or the bright 
half of Poos when Bhagwat Singh came 
to his village. Equally worthless is the evi- 
dence of D,W. No, 5 Ranjit Bahadur Kayesth, 
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For the reasons given above the appeal 
of Bhagwat Singh fails end I accordingly 
uphold the conviction and sentence passed 
upon, him. 

The result is that I dismiss the appeal of 
Bhagwat Singh and confirm the conviction 
. and sentence passed upon him, and allow 
the appeal of Beni Madho Singh and 
direct thatthe latterbe set at liberty at 


once. 
N.-A. Order modified. 


me samana 


ALLAHABAD HIGH COURT. 
FULL BENCH. | 
Privy. Council Application No. 27 of 1932. 
i February 9, 1938. 
MUKERJI, A.C. J., KING AND 
NIAMATULLAH Jd. 
inthe matter of an ADVOCATE oF 
BENARES—PETITIONER 
_ Civil Procedure Code (Act V of 1908), O. XLY,7r. 

*—Privy Council Rules, r. 9—Appeal to Privy Council 
—Security for cosis—Power of High Court to extend 
time beyond 150 days—Scope of r. 9—Interpretation 
of  Statutes-Ifarmonious  censtruction~ Generalia 
specialibus non derogant. 

Held,per Mukerji, A.C. J.,and King, J. (Niamatuliah, 
J., disscnting)—Under the provisions of O, XLV, r.7, 
the High Court has no discretion to grant extension 
of time exceeding 150 days from the date of the decree 
or order to be appealed against and r. 9 of the Privy 
Council Rules was never intended to sanction the 
allowance of any further period. Rule 9 refers to such 
other orders as may be necestary when there has been 
a final failure and whea no question arises of grant- 
ing more time. [p. 560, col. 2.5 
~ Thereis no real conflict between O. XLY,r.7 and 
r. 9 af the Privy Council Rules. The stage at which 
T. 9 becomes applicable is not reached until the 
expiration of both statutory periods and until the 
court either cannot or will not grant any further 
period. [p. 56), col. 1.] 

It is a well recognized maxim of interpretation ikat 
when there are provisions having the force ‘of 
law and regulating the same subject, they should 
if possible, be so construed as to be consistent with 
each other. [ib2d.] . 

Where a general intention is expressed, and also 


a particular inténtion whichis incompatible with the | 


general one, the particular intention is considered 
an exception to the general one. 
Natu v. Vidya Narsimha Bharti (3), dissented from. 


Poornananthachi v. T. S. Gopalaswami (4), followed.” 


[p. 262, col. 1.) 

Niamatullah, J.—Under r. 9 of the Privy Council 
Rules the court has power to grant further extension 
than what is provided for by O KLV,r. 7, Civil Pro- 
cedure Code. [p. 563, col. 2] : 

Per Curcam.—Under O. XLV, r. 7, the applicant 
is bound not merely to furnish security for the 
respondents’ costs but also to deposit the translation 
and printing charges and if he does not deposit 
translation and printing charges also he cannot be 
a to have complied with O, XLV, r. 7. [p. 560, cdl, 


Whether the applicant has made a valid tender 
Within the raquired timeis mainly a question of pure 
fact. [ibid,] | 
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. -Mr. A, Sanyal, for the Applicant. 
- Mr. Muhammad Ismail, Government 
Advocate, for the Opposite Parties. 

King, J.— This reference arises out of 
an application for leave to appealio His 
Majesty in Council. The applicant Lala 
Bahadur Lal isan Advocate practising at 
Benares. On the 26th of May, 1932, a 
Bench of this court passed an order suspend-" 
ing the applicant from practice for a term 
of three months. The applicant. applied 
for leave to appeal to His Majesty in 
Council and on the 10th of June, 1932, a 
certificate was granted that the case was a 
fit one for appeal to His Majesty in’ Coun-. 
cil. Under O. XLV, r.7 theapplicant was 
bound to furnish security,andto deposit 
the amount required for translation and 
printing within six weeks from the date 
ofthe grant of the certificate or within 
90 days from the date of the order com- 
plained of or within such further period. 
not exceeding 60 days as the court might 
upon cause shown allow. The term of six 
weeks fromthe grant of the certificate 
expired onthe 22nd ofJuly, 1932, and no 
application was made for any extension of 
that term. By an order dated the 27th 
of July, 1932, a Bench of this court-passed 
an order extending the time for furnishing 
security to 190 days from the date of the 


order to be appealed against. This. 
period expired on the 25th of October, 
1932. 


On the 24th of October, 1932, the appli- 
cant filed a petition stating that-he had 
been ordered to furnish cash security to 
the amount of Rs. 4,000 and had got the 
money ready. He stated that if he de- 
posited the money-in court he would lose 


interest and, therefore, he asked permission .. 


to purchase postal cash certificates to the 
value of Rs. 4,000 and to deposit the certifi- 
cates in lieu of cash. The learned..Judge 
before whomthe application was present- 
ed passed.an order that the tender might 
be accepted and that the office should 
submit a report. The office submitted 
a report on the 26th of October, 1932, stat- 
ing -that asthe security of Rs. 4,000 and 


, the costs of translation and printing had 


not yet been deposited and the period 
for deposit had expired, no deposit could 
be received. The iearnei Judge 
then passed anorder on the 27th cf October 
that the post office cash certificates might 
be received instead of cash and that the 
sum of Rs.- 393-13 for translation send 
‘printing charges might be accepted if 
‘deposited in cash on that day, >The. appli- 
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cant accordingly deposited the post office. me clear thatthe court has no discretion 
cash: certificates and the sum of Rs. 393-13 togrant any. extension beyond 60 days. 
on the 27th of October. . _ ‘This view has alniost “uniformly been ac- 

The first question is whether the security cepted by the High Conrts in India. So 
has been furnished and the cash deposited far as this court is concerned I would 
within time. 2 refer to the decisicnin Ram Dhan v. Prag 

The answer depends upon whether the Narain (|), which was followed in Jott 

applicant made a valid tender of the Prasad v. Harkesh Singh (2). Tomy mind 

‘amount which he was required to deposit itis perfectly clear that under the pro- . 
on the 24th of October 1932. Thisismainly visions of O. XLV, r. 7 the High Court 
a question of pure fact. On the date in hes nọ discretion to grant extension oftime 
question ‘he did not actually deposit any exceeding 150 days from the date of the 
cash or post office cash certificates but ‘decree or order to be appealed agzinst. 
he had<the money for the security of The Jast question is whether the provi- 
‘Rs. 4,000 ready and asked permission to sions of O. XLV, r. 7 inso far as (hey limit 
deposit that amount in the form cf post the discretion of the court to grant an 
Office ‘cash certificates instead of in cash. extension exceeding 150 days frcm the dalé 
Ashistender was accepted, it may be held of thedecree, have been overidden by a 
to be a. valid tender of Rs. 4,000 as security rule contained iy.anorder of His Majesty 
within time. ‘The applicant, however, did inCouncil. The order referred to wi 
Hot even referto the sum of Rs. 393-13 made onthe 9thof February, 1920 and was 
avhich-a'so had to be deposited in cashon published for information in the Gazette on 

“the 24th of October. There was no ques ion the 17th of April, 1920, and was declared 
of depositing thissam in the form of post to comeinto operation on the lst of Janv- 
office Gash certificates. Hedid not deposit ary 1921. This order contained certain 
this sum in cash on the 24ih of October rules for reguiating the practice in appea:s 

= and did not even state that he had the to His Majes y in Council, and we are 

# =“ cash ready and was willing to deposit it concerned with rule No. 9 which runs as 
on that - date. Under O. XLV r. 7 theappi-  follows:— l 

cant: was bound not merely to furnish “Where an appellant, having obtained a certificate 


Ka aiia Care is’ costs but also fer the adniission of an appeal, fails to furnish the 
security for the resp undents ` security or make tLe deposit required (or apply with 


to deposit. the trans-ation and printing due diligence to the court for an order admitting the 
- «charges, AS he did not deposiicr offer to appeal), the court may, on its own moticn or onan.. 
deposit, the translation and printing charges application in that behalf made by the respondent, - 
on the 9 Ath of October, I think it is clear cancel the certificate for the admission of the appeal, 


deat . and may give such directions as to the costs of the 
that his: tender was not valid and that he appeal and the security entered into by the appellant 


‘cannot be held to have complied with as the court shall think fit, or make such further cr 

. the requirements of O. XLV, r. 7 with- other order in the premises as, in the opinion of the 
in time. :- . te the kaka Me kah T sila ana ; 

is whether this court is Itisargued lor the applicant that unner 

i Tp Ra To 7 XLV. r. 7 to ey this rule the High Court is given unlimi-ed 

i es tee Gl ashing security and for de- discretion to extend time for furnishing the 

era iranslation and printing charges Security andmaking the necessary deposit, 

Dead e term of 150 days from the notwithstanding anything contained in 

order to be appealed against. If the ` O. XLIV, r. 7. The langrage of r. 9 

i £ O. XLV, r.7 is to be Gonstried -1S certainly very wide. It does not expressly 

Senin e to the rules made’ by His. state that the court may extend time if the 

Majeng in Council, I think it ist clear: “that ~ appellant fails to furnish security and to 

ie ai has no power to grant‘any firt ‘make the deposit, but it empowers the court 

ther extension. As 


XLV, r. 7. now? in case of such failure “to make such further 
stands (after the amendm ent introduced: by«: 


or other order in the premises as, in the 
i i 5°: opini f the court, the justice ofthe case 
£ 1920) the. applicant is bound to “ OPINTON o 4 LICE | 
a wé te and make the deposit? requires. The main question is whether 
‘cithin 90 days o- such further period this wide and general power conferred by 
re Jing 60 days, as the court may f-9 should be interpreted as conflicting with 
aa shown allow from the date of & Clear statutory provision which regulates 
an decree complained of’. Considering 


the same subject. If the provisions of O. 
that the Legislature has expressly laid sige ieee Cae: 21 ALE A), oe LJIZAIR | 
down thatthe court can grant a further ` (2)119 Ind Cas 571; 210 A L J 433; Ind. Rul. (1929 
period not .exceeding 60 days it seems to All. 1070, : 
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XLV, r. 7 arè interpreted as irreconcilable . 


“with the provisions ofr. 9,. which. was made 
by His Majesty in Council; then `I think it is 
clear that, unders. 112 of the Code of Civil 
Procedure, the latter rule must prevail. In 
my opinion, however, there is no real conflict 
between these two rules. It is a well re- 
cognised maxim of interpretation that when 
there are two provisions having the force of 
law and regulating the same subject, they 
should, if possible, be so construed as to be 


consistent with each other. .The Indian ` 


Legislature in passing Act XXVIof 1920 
obviously must have borne in mind the pro- 
visionsof the order of His Majesty in Council 
dated the 9th of February 1920. That order 
came into force on the Ist day of January 
1921 and Act XXVI of 1920 also came into 
force on the very same day. Obviously the 
Indian Legislature could not have intended 
any provision of Act XXVI of 1920 to conflict 
with any rule made by .His Majesty in 
Council and we should be very reluctant to 
hold that any provision of Act XXVI was 
invalid as being inconsistent with the 
Privy Council rule. The Privy Council rules, 
and Act XXVI must be taken to be parts 
of the same legislative scheme and con- 
strued accordingly. Ithink it is possible 
to construe 1. 9 so as to avoid any inconsis- 
tency. That rule gives the court discretion 
to pass certain orders in case of default 
made by the appellant in furnishing security 
and making the deposit. The orders are to 
be passed when the appellant “fails to 
furnish thesecurity or make the deposit 
` required.” I think this contemplates the 
stage when there has been a final failure, 
i. e. when the appellant has failed to do the 


necessary acts before the expiration of the - 


final statutory period, together with such 
further period (if any) as the court may 
have granted according to law. In other 
words, I think the stage 
becomes applicable is not reached until the 


expiration of both statutory periods andi; 
until the court either cannot or will not. 
If this is the’ 
correct interpretation, it seems to me that’ 


grant any further period. 


r. 9 does not even contemplate the allowance 


‘of any further period. It only contemplates. 


‘the passing of such other orders as may be 
necessary in consequence of the appellant's 
final failure to dothe necessary acts within 
‘the statutory period together with such 
further period (if any) as the court Has 
allowed according to law. | 
Ifr. 9is held tobe applicable as soon as 
the appellant fails to do the necessary acts 
‘within the statutory period, then, the court 
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“not an unlawful order. 
: ‘suggested conflict between r. 9 and O. XLV, 
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may.-in Some cases (as in the present ĉase) 
be empowered under O. XLV r. 7 to allow 
a further period, and itis unnecessary to 
invoke r..9 as authorising such allowance. 

~ Inmy opinion therefore r. 9 was never 
intended to sanction the allowance of any 
further period. It refers. to such other 
orders as may be nezessary when ‘there has | 
been a final failure. and when ‘no question 
arises of granting more time. 

It must, however, be conceded that the 
powers given by r. 9, to “make such further 
or other order . oo. . « « -€8 In the 
opinion of the court, the justice of the case 
requires”, are wide enough to cover. an 
order granting a further period. The ques- 
tion then arises whezher the Legislature in- ` 
tended by such general words to give_the 
courts absolute discretion to ignore or over-. 
ride a clear statutory provision in the matter - 
of granting a further period. Supposing 
the court has (as in thiscase) already al- 
lowed the maximum further period per- 
mitted by law. Has the court discretion 
under r. 9'to allow a further unlawful 
period? I think not.. When a court’ is 
given discretion to do something, it must 
be understood that 2 judicial discretion is 
given, to beexercised according to law,-not 
an absolute ‘discretion which may -be. ex- 
ercised in defiance of law. IJtseems hardly 
necessary to quote authority for this pro- 
position. The Indian Legislature has by 
statute limited the discretion of the court . 
in the matter of allowing time. .I doubt , 
whether r. 9 even’ contemplated an order - 
allowing more time, But even if such an 
order was intended to be included among 
the orders to be passed under. that rule, 
then I think it was intended that time 
could be allowed caly in accordance with | 
Jaw. Statutorv provisions cannot, in my 
opinion, be overridden without clear words 
tothat effect. Themneaning ofthe wide and 
general language empowering the court to 
makesuch further order asthe justice of the 
case requires should, I think, -be -restricted 
-so as'to-duthoriseonly a lawful order, and 
On this view the 


T? 7 can be reconciled. 

‘An alternative justifiable method of 
‘reconciling the two provisions is to apply 
the maximum “generalia specialibus non 
derogant”. If Privy Council r. 9 gives 
power to enlarge time -it is only because 
its language is so general and sweeping that 
‘it would include orders of every description. 
The limitation of the court’s discretion to 
‘enlarge time (introduced by Act XXVI of 


° 
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“1920 into O. XLV, r. 7), is, on the other 
hand, a very special provision. Now the 
relevant rule of interpretation is statedin 
Maxwell’s interpretation of Statutes (7th 
Edition p.146*) as follows :— 

“Where a general intention is expressed, and also 
2 particular intention whichis incompatible with the 


genera] one, the particularintention is considered an 
-exception to the general one.” 


Cases are cited in which inconsistent 
Acts, or inconsistent provisions of the same 
Act, have been treated as reconcilable in this 
manner. Adopting this method we may treat 
the special provision enacted by Act XXVI of 
_ 1920, not as repealed by the sweeping 

- ferms of Privy Council r. 9, but as being 

- an. exception to the latter. In viewof the 
fact that ‘the Privy Council rules were 
expressly made for the purpose of “preven- 
ting delays” in the making of appeals, I 
think..it-would be unreasonable to interpret 
r. 9 as-defeating an attempt on the part 
of the Indian Legislature to prevent delays 
“by limiting the discretion of the courts in 
allowing time for furnishing security and 
making deposits. 

It seems to me that a similar method 
of interpretation is required to avoid a 
conflict between O. XLV, r. 7 and s. 148 
of the Code of Civil Procedure. 

When- the statutory period of 90 days 
fixed by O. XLV, r. 7 has expired, no 
éxtension of that period is given by statute. 
If any extension is given, it is given by 
the court “upon cause shown”. Supposing 
the court extends the time by 50 days and 
the appellant subsequently applies for a 
further extension of 20 days. Under s. 
148 the court grants the application, being 
expressly permitted to enlarge the period, 
from time to time, “in its discretion.” No 
limits are fixed to the number or length 
of the enlargements. Now, if we turn to 
O. XLV, r.7 we find that the court could 
not grant a further extension exceeding 
10 days. Clearly there is a conflict between 
the two provisions. Which of them is to 
prevail? I think it is clear that O. XLV; 
r.7 must prevail, both on the principle 
“generalia specialibus non derogant’ and 
on the principle that the general discre- 
tion given by s. 148 is a judicial discre- 
tion which can only be exercised accord- 
ng to law and not in contravention of 
aw. 

The applicant relies strongly upon 
the Full Bench decision of the Bombay 
High Court in Nilkanth Balvant Natu v. 
‘Vidya Narsimha Bharati (3), In that case 


(3) 101 Ind. Cas. 555; 51 B 430; 29 Bom, L R 352: AI 
R 1927 Bom. 217. eas i 
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it was held by the Full Bench that r. 9 
of tte Privy. Council rules of 1920 empowers 
the court io enlarge the time for furnish- 
ing security and making the depcsit 
beyond the period prescribed by O. XLV, 
r. 7. This view has been expressly dissent- 
ed from by the Madras High Court in 
Poorananthachi v. T. S. Gopalaswami (4). 
The whole question and the conflicting 
authorities have been fully discussed in 


. that ruling and I need only say that I 


agree tothe view taken by the learned 
Judges in that case and respectfully dissent 
from the view expressed by the Bombay 
High Court. In an unreported case of this 
court (P C.A; No. 25 of 1927) Hansnath v. 
Raghu Nath Singh decided on the 21st 
of October, 1927, a Bench of this court also 
took the view that 1. 9 of the Privy 
Council rules does not override the provi- 
sions of O. XLV,r. 7. The view taken by. 
the Bombay High Court was expressly 
dissented from. 

In my opinion, the view taken in this 
unreported case by a Bench of this court, 
aud the view taken by the Madras High 
Court, is correct and I would hold that 
the court has no discretion to extend time 
exceeding 150 days from the date of the 
order to be appealed against. 

Mukerji, Acting C.J.—I am entirely 
of the same opinion as my brother Hon’ble 
King, J.I may add that I took the same 
view in the unreported case referred to 
by my brother. In that case, the effect 
of cl. 9of the Privy Council Rules is not 
discussed at length. But I have had the 
advantage of fuller arguments on the point 
and also the advantage of reading “the 
judgments of the “Bombay and Madras 
Courts. I am of opinion that the Privy 
Council rule was never framed with the 
idea of extending time beyond the limit 
fixed by the Indian Legislature and-the 
two sets of rules, one contained in 
O. XLV, Civil Procedure Code and the 
other contained in the Privy Council 
Rules were meant only to supplement one 
another. The Legislature knew that if they 
framed any rules, by amending O. XLV, 
they could not override the rules framed 
by His Majesty in Council and they had the 


~ rules framed. byHis Majesty in Council before 


them when they amended O. XLV. Then 
as the two sets of rules came into force 
on one and the same day, it may be fairly 
assumed that the draft bill of the Indian . 
(4) 138 Ind. Cas 663: 55 M 835; AI R 1932 Mad. 484; 
62 M L J 665; (1932) M W N 557; 35 L W 679; Ind, 
Rul. (1982) Mad, 601. --- . eo paa aa a d 
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Legislature was submitted tẹ- His. Majesty 
in Council for approval. Tt.is.open tous 
to read the rules of both ..the:“authorities 
so as to harmonise them, and we ought-toread 
them as harmonising. I would, therefore, 
revoke the certificate already granted to 
Lala Bahadur Lal, on the ground that he 


has failed to deposit the translation and 


printing charges within the time allowed 
byr. 7 of O. XLV, Civil Procedure Code. 


Niamatulilah, J.—I am in agreement 


with my brother, King, J., on questions of | 


facts arising in this case. The applicant, 
Babu Bahadur Lal, was suspended for three 
months by a Bench of this court on the 
26th May,- 1932. ‘Ihe period of limitation 
for an application for leave to appeal to 
Privy Council: is 90 days; but as the appli- 
cant had to obtain an order of stay in 
respect of the suspension order passed 
against him, he had to apply for leave to 
appeal much earlier than is usual. Leave was 
granted on the 10th June, 1932, and under 
O. XLV, r.7, Civil-Procedure Code, he had 
to furnish security for costs of the respond- 
ent and to deposit the amount required to 
defray the expenses of translating, ete., 
within 90 days or such further time not 
exceeding 60 days asthe court may allow 
from the date of the order appealed from 
(in this case 26th May, 1932) or within 
six weeks from the day of the grant of the 
certificate (in this .case 10th June, 1932). 
.-The applicant was allowed the maximum 
period of 60 days by which the period of 
90 days counted from the date of the order 
-appealed from could be extended. I agree 
in holding that, in the circumstances of 
_ the case, the applicant should be considered 
to have made a valid tender of security 


within time but that he failed to deposit the. 


sum of Rs. 393-13-0 required:for expenses 
of translating, transcribing, etc. This sum 
“should have been deposited by the 24th 
. October, 1932, but was not deposited till the 
27th October, 1932. The question is whe- 
_ ther the delay of three days in depositing 


the estimated costs of translating, etc., re- ` 


quired by O. XLV, r.7 (1) (b), Civil Pro- 

cedure Code, can be condoned. | ' 
A.Division Bench of this court held in 

“Ram Dhan v. Prag Narain (1) and in Jott 


Prasad v. Harkesh Singh (2) that the court . 
_had no. power to extend the time provided . 
It has since been ` 
held by a Full Bench of the Bombay High - 


for by O.-XLV, r. 7. 


Court in Nilkanth Balvant Natu v. Vidya 
Narsimha Bharati (3) that -in view ofr. 9 of 
' the Privy Council Rules. of 1920, the :court 
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what is laid down in‘O. XLV, r.7. A Di- - 
vision .Bench.of the Madras High Court has 
taken a contrary view in Poornanan; 
thachi v. T. S. Gopalaswami (4). The pre- 
sent reference to a Full Bench has been 
made in view of the conflicting authorities 
above referred to. 

. I may say at once that the question is 
not free from difficulty; but on a considera- 
tion of the language of O. XLV, rr. 7 toll 
and T. 9 of the Privy Council Rules I have 
arrived at the conclusion that the cotrt has 
power to grant further extension than 
what is provided for by O. XLV, r. 7, Civil | 
Procedure Code. tle 


Great stress is laid on the circumstance 
that the Privy Council Rules and Act XXVI 
of 1920, by which a maximum limit of ex- 
tension was introduced in O. XLV, r. 7; 
Givil Procedure Code, came into- force on 
the same day. Though the two were en- 
acted at different places and by different 
authorities, yet they may be taken to be 
part of the same scheme, as was held by 
the learned Chief Justice of the Madras 
High Court in Foornananthach v. T. S. 
Gopalaswami (4). I am quoting -below re- 
levant portions of the various provisions, 
including r.9 of the Privy Council Rules, 
in the order in which, in my opinion, they 
should be read in order to understand the 
extent to which O. XLV, r. 7, really limits 
the power of the court in extending time. 

Order XLV, r.7 — | 


“Where the certifizate is granted, the applicant 
shall, within ninety days or such further period, not 
exceeding sixty days. asthe court may upon cause 
shown allow, from the date of the decree complained 
of, or within six weeks from the date of the grant 
of the certificate, whichever is the later date,— 

. (a) furnish security in cash or in Government- 
securities, for the costs of the > respondent, 
and z | 

(b) deposit the amount’ required to defray the ex- 

l penses of translating, transcribing, indexing 
and transmitting to His Majesty in Council 
a correct copy of the whole record of the 
suit ? ” 4 

Order XLV, r. 3:— : TA 

“Where such security has been furnished and de- 
posit made tothe satisfaction of the court, the court 
shall | 

(a) declare the appeal admitted, 

(b) give notice thereof to the respondent, 

(c) transmit to His Majesty in Oouncil....a copy 
‘of the said record ........ A 

(d) give to either party one or more authenticated 
copies of any of the papers in the suit on 
his applying sherefor.”" 3 it 

Rule 9 of the Privy Council Rules:— 

“Where an appellant, having obtained a certificate 
for the admission of an appeal, fails’ to furnish the 
security or make the „deposit required (or apply with 


«> 


aft 


4 


564 
appeal), the court may; on its own motion or on any 
“application in that behalf madé by the respondent, 
cancel the certificate for the admission of the appeal 
and -may give such direction as to costs of the apreal 
and the security entered into by the appellant as 
the court shall think fit, or make such fu:ticr or 


other orderin the premises, as in the opinion of the 
court, the justice of the case requires ” 


Order XLV, r. 10: — 


“Where at any time after the admission of an appeal 
but before the transmission of the copy of the record, 
except as aforesaid,to His Majesty in Council, such 
security appears inadequate, or further payment is 
required for the purpose of translating, transcribing 
printing, indexing or transmitting the copy of the 
record, except as aforesaid, the court may order the 
eppellant to furnish, within a time to be fixed by the 
court, other and sufficient ‘security, or to make, 
within like time, the required payment.” 


Order XLV, r. 11 


“Where the appellant fails to comply with such 
order, the proceedings shall be stayed, and the appeal 
shall not proceed without an order in this behalf of 
His Majesty in Council and in the meantime execu- 
tion-of the decree appealed from shall not be stayed.” 


Rule 9 of the Privy Council Rlues is so 
worded that it is impossible to construe it as 
excluding: the power to condone delay in 
furnishing security or depositing the ex- 
penses of translation, etc., as an alternative 
to cancélling the certificate. The words 
“or make such further orother order” as the 
justiceof the case requires are comprehen- 
Bive enough to include a power to 
condone. delay or extend time as an 
alternative to the certificate being can- 
celled. There is, in my opinion, no justi- 
fication for restricting the ordinary and 
natural meaning of the words referred to 
above. It is, however, clear to me that 
though the rule does not place any limit 
on.the powerof the court in granting ex- 
tension as an alternative to cancelling the 
certificate, yet the rule contemplates 
extension in rare and exceptional cases. 


The scheme of the provisions quoted 
above, isto my mind, as follows: O. XLV, 
r.7, is not intended to provide exhaustively 
what power the court can exercise in the 
matter of granting time. As the rule clearly 
indicates, it contains an injunction ad- 
dressed -to the applicant, who is directed 
to furnish security or to make deposit 
within 90 days or such further period not 
exceeding 60 . days from the date of the 
decree, or within six weeks of the grant 
of the certificate. The rule which follows 
(r. 8).lays down whatis to happen if he 
does furnish the security and make the 
déepesit. In that case his appeal “shall” 
be admitted and certain other t 
mentioned must follow. -If the security is 
furnished and the deposit. | 
jhe time.referred tojn’ r, 


7, no- discretion 
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has been given to the court, which must 
declare the appeal admitted and docertain 
othe: matters. The Civil Procedure Code, 
does’ not mention the consequences of the 
applicant’s failure to furnish security or 
to deposit expenses. This is the province 
of r. 9of the Privy Council Rules, which 
provides that, incase the applicant fails 
to furnish the security or make the deposit, 
the court has discretion (which it would 
not have had if the deposit had been 
made) to cancel the certificate, or if the 
justice ofthe case requires, to condone the 

delay or grant further time. In my opinion O; 
XLV, r. 7 and 9, can beso read as to avoid 

inconsistency between them. As already:. 
stated, r. 7 does not say expressly or by neces- 
sary implication that the court has no power 
to grant an extension for more than 60 days. 

As regards the first period therein men- 
tioned, the period of 90 days or the extended 
period is laid down for the applicant who, 
if he is to retain the absolute right of 
having his appeal admitted, must furnish 
security and make the deposit within that 

time. 

Assuming that r.7 does limit the power 
of the court in granting extension, that 
limit operates for a given purpose. The 
court may not extend the period of 90 days 

from the. date of the decree by more than 

60 days for the purpose of enabling the 

applicant to have an absolute right of the 

appeal being admitted and of excluding . 
its own discretion incancelling the certi- 
ficate or condoning delay. Once the stage 

whenr. 9can be applied is reached, the 
applicant loses that absolute right and 

runs the risk of the courts discretion 
being exercised against him. According .to 

the rule or O. XLV,r. 7 the court is not 

compelled to cancel the certificate .on the 

applicant failing to furnish security. or 
make the deposit. It may be that, on 
security being furnished and the deposit 

made, the court must admit the appeal; 

but the converse does not necessarily 
follow that, if the security is not furnished . 
or the deposit is not made, the court must 

cancel the certificate. The. rule is clear 
that in such a contingency the court is 
not bound to cancel the certificate and 

may pass any order which the justice of 
the case may require. I cannot imagine 
that the law in this respect has been 
deliberately made sostringent as to give 
no powerto the court in condoning delay 
where the deposit is within time, for costs of 
translating and printing, was, through 
inadvertence, short by. a trifling amount 
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which, however, was deposited beyond 
time, or where the applicant ftirnished 
security one day after the last datê in 
circumstances beyond human: control. It 
is, tomy mind, impossible to accept the 
hypotheses that the Legislature has. deli- 
berately excluded the power. of the court to 
condone delay in extreme cases of the kind 
referred to above, Rules 10 and 11 of 
O; XLV, indirectly throw some light on the 
intention of the Legislature as to what 
should happen in case security for costs is 
not furnished or deposit is not made within 
the time limited byr.7. It is significant 
that the consequences of the appellant’s 


failure to furnish additional security or. 


to make the additional deposit for costs 
of translating and’ printing is.expressly 
stated in r; 11. In that case the appeal 
“shall not proceed without on order in 
this behalf of His Majesty in Council”. If 
it was the intention of the Legislature 
thai the period provided by r.7 should be 
taken tobe so tigid that the applicant’s 


failure tofurnish security or to make the. 


deposit within the period referred to in 
r,7 should have the consequences of the 
certificate being cancelled, the Civil Pro- 
cedure Code should have provided that 
the certificate shall. be cancelled or that, 
like r.11, the proceedings shall not proceed 
without an order in this behalf of His 
Majesty in Council. Onthe contrary, we 
find ‘that r. 9 expressly provides that in 
such an eventuality, the court is not bound 
to cancel the certificate but: may pass 
any other order, including, of course, the 
order condoning delay or extending time 
if the justice of the case mayso re- 
quire. : 

I may refer, by way of analogy,'to what has 
been held by several High Courts in referen- 
ceto O. IX, r. 9.. Civil Procedure Code, 
which provides that, where a suit is dis- 
missed in default of plaintiff's appearance, 
the court “shall make an ` order setting 
aside the dismissal” if the plaintiff satisfies 
the court that there. was sufficient cause 
for non-appearance when the suit was 
calledon for hearing. ` A Division Bench 
of this court in Lalta Prasad v. Ram Karan 
(5) held that O.IX,r. 9, “makesit com- 
pulsory‘on a court to set aside a dismissal 
under O. IX, r. 8, where the- plaintiff 
satisfies the court that there was sufficient 
cause for non-appearance. It, however, 
` cannot take away the court’s‘power to 
restore thecase forany other valid reason”. 
The Bombay High Court- has taken the 

(5) 14 Ind. Cas. 187; 34 A 426; 9 A L J 666. 
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same view in Bilasirat y, Cursondas (6). 
To my mind the same reasoning is ap- 
plicable in the present case. Ifthe appli- 
cant furnishes’ security and makes the 
deposit within the time laid down by r. 7 
of ©. XLV, it is compulsory on the court 
to admit his appeal. If, however, he 
fails 10 do so, the power of the court given’ 
by r.9 ofthe Privy Council Rules may yet 
be exercised in his favour, if the ends of 
justice so require. It should be noticed 
that in cases in which sufficient -cause for 
non-appearance was not shown and there- 
fore the court was not bound to restore 
under O. IK, r. 9, it had to resort to its 
inherent power. Other High Courts held 
that there was no inherent power where 
express provision was made: see Neelavent 
y. Narayana Reddi (T). A case of.the kind 
before us is free from this complication, as 
it is not necessary to have recourse to in- 
herent power, bui to powers expressly” 
given toit by r. 9.. 

‘As regards the case law, the only cases 
in which r. 9 has been considered are : — 

(1) Nilkanth Baivant Natu v. Vidya 
Narsimha Bharati 13) (2) Poornananthachi 
v. T. 8S. Gopalaswamy (4), and (3) 
om Chand v, Radha Kissen Moti Lal 
All other cases, including those dcided by 
this court, are cases in whichr. 9of the Privy 
Council Rules was overlooked. They are, 
therefore, no authority for the determination 
of the question which we arecalled upon to 
decide. The decision of the Full. Bench in 
Nilkanth Balvant Natuv. Vidya Narsimha 
Bharati (3) isin favour of the view which 
I.am inclined to taka, though I do not think 
with the learned Judges who decided. that 
case that there is necessarily an inconsistency 
between O. XLV, r. 7, Civil Procedure Code, 
andr.9 ofthe Privy Counci Rules. The 
learned Judges in that case held that if 
there is an inconsistency, Tr. 9 of ‘the 
Privy Council Riles should prevail. I would 
accept this view ifthe two be taken to .be 
irreconcilable. | 

` Poornananthachi v. T. S. Gopalaswamy (4) 
is a definite pronouncement against the view 
that the court has power to extend time; 
beyond that which is prescribed by O. Xy 
r. 7. Beasley, C. J., who deliveređ- 
leading judgment inthe case. €or 
that r. 9 does confer power on s 


(6) 53 Ind Oas. 252; 21 Bom. L 
.- (7) 53 Ind. Gas, 847; 43 M 9 
T 377; 10 L W 608; (1920) MY 
.,{8) 138 Ind. Cas 336: 
N 1; Ind. Rul. (1932) 


A 952; 44 B A2, 
; 37 M LJ 599; 26 M 
N 19 - H 


R 1932 Oudh- 249; 9 O W 
dà 128; 7 Luck. 528, 
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extend time, but he expressed the opinion 
that ` the extension must-‘be within the 
limits laid down by O. “XLV, r. 7, 
Civil Procedure Code. He observed as 
follows:— , 
“I do not think rule 9 of the Privy Council Rules is 

in conflict with O. XLV, r.7, because the latter rule 
does provide for a further extended period not exce- 
eding sixty days upon cause being shown to, the 
court. Suppose, therefore, the ninety days from the 
date of the decree have passed without security being 
furnished; rule 9 of the Privy Council Rules, it seems 
to me, gives nothing more than the right to cancel the 
certificate or, if it can be read as giving the Court 
any power to extend the time, if good cause is shown, 
toextend the - time for furnishing the security, 
provided the extended time does not exceed 
sixty days”. 


“ With respect, I wishto point out that the 
application of r. 9 is not necesssarily reach- 
ed when the 90 days from the date of the 
decree have passed and the applicant has 
failed to furnish security and make the 
deposit required by r. 7. It should’ be 
borne in mind that the period of limitation 
for an application for leave to appeal to the 
Privy Council is 90 days from the date 
of the decree to be appealed from. In a 
large majority of cases the period of six 
weeks from the date ofthe certificate expires 
long after the ninety days from the date of 
the decree and also to a maximum period of 
sixty days by which the court may extend 
the aforesaid ninety days. It is, therefore 
not correct to say that r.9 becomes applica- 
ble when the ninety days from the date of 
decree have expired,and unless the court 
grants an exténsion up to the period of 
sixty days, it should cancel the certificate, 
because, ina majority of cases the six 
weeks from’ the date of the cértificate is yet 
to run, and the court has no discretion 
to cancel the certificate in terms of r. 9. It 
seems to me clear that a case for cancel- 
lation of certificates cannot arise, except 
when not only the 90 days fromthe date of 
the ‘decree-but also six weeks’ from the date 
of the certificate have expired. If, there- 
fore, six weeks from the date of the certificate 
expired ‘long after the expiry of 90 days plus 
60 days (by which that period could be 
éxtended), and the court has to take action 
.. under’r. 9 of the Privy Council Rules, its 
Gowers are, as the rule stands, to cancel 
thescertificate or make’ stich other order as 
the justice of the -case requires, including 
the power: to condone delay for cogent 
reasons. lIli“the same words imply the 
power to extend-time when it is reached 
after the expiry oft the 90 days from the 
date of the decree, 1 fail. to understand why 


the meaning of the same words should be -` 
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different when it is reached ‘after the 
expiry of six weeks from the date of the 
certificate. I donot think the clear meaning 
of words employed in any rule of law can 
be controlled by conclusions as to the inten- 
tion of the Legislature drawn from specula- 
tive theories. l 

As regards the Oudh ruling, to which 
reference has already been made, it is 
enough to point out that it does not discuss 
the question and dissents from Nilkanth 
Balvant Natu v. Vidya Narsimhä Bharati 
(3) on the solitary ground thatit is inconsis- 
tent with the established practice of that 
court, a practice based -on cases which did 
not consider r. 9ofthe Privy Council Rules. 
“For the reasons given above, I am. of 
opinion that O. XLV, r. 7, Civil Procedure 
Code, andr. 9ofthe Privy Council Rules 
can be so read asto make them consistent 
with each other and that a reading thereof 
which makes them consistent should be pref- 
erred to the one which makes them inconsis- 
tent. If, however, the two are irreconcilable, 
r.9 should, inmy opinion, prevail, especially 
since it confers a power which is indispensa- 
ble for doing justice in certain cases of an 
exceptional nature. J am not impressed by 
the suggestion that once the existence of 
such a power is conceded, a flood gate ' will 
be opened for applications for extension of 
time, which it was the intention of the 
Legislature to avoid in enacting Act XXVI 
of 1920. TheJudges of the High court can 
be trusted tc discriminate between cases in 
which ends-:of justice demand an .extension 
of time and those in which they do not. As 
the majority of the Judges constituting the 
Full Bench held that the court cannot. con- 
done the delay ın depositing costs of 
translating and: printing, 1t1s not necessary 
for me toconsider whether in the circum- 
stances of this case delay ought to be con- 
doned. p 

By the Court.—As the security and 
the printing charges were not paid within 
time we cancel the certificate «nd direct 
that applicant do pay the costs of the 
Government Advocate in this matter, which 
we assess at Rs. 150. 

A Certificate cancelled. 
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CALCUTTA HIGH COURT. 


Criminal Reference Case No. 17 of 
1932. 
March 20, 1933. 
GUHA, J. 
EMPEROR—CoMPLAINANT 
VETSUS 

SATISH CHANDRA DUTTA-—ACOUSED. 

Indian Medical Degrees Act (VII of 19164, ss. 4, 5— 
Issuing allopathic medical degrees without authority 
— Offence. 

The accused led people to believe that his college 
styled as “The Dacca Medical College” was an allo- 
pathic college, which could award allopathic diplomas 
and issued diplomas conferring ‘M. M. B’ degrees to 
certain persons which implied that the holders could 
practise Western Medical Science; 

Held, that the accused was guilty of an offence 
under s. 5 of the Indian Medical Degrees Act and was 
properly convicted under the said section. 

Mr. D. N. Bhattacharya, for the Crown. 

Mr. Bhupendra Nath Roy, for the Accus- 
ed. 


Judgment.—This is areference by the 
learned Additional Sessions Judge, Dacca, 
under s. 438 of the Code of Criminal Pro- 
cedure, recommending that an order of the 
Deputy Magistrate of Dacca, convicting 
the accused Satis Chandra Dutta under 
s. 5 of the IndianłMedical Degrees Act (Act 
VILof 1916) and sentencing him to paya 
fine of Rs. 100 or in default to undergo 
simple imprisonment for 1} months, should 
be set aside by this court for reasons 
stated in the letter of reference. 

The facts of thecase giving rise to this 
reference have been set out in detail in 
the. judgment of the trial Court and the 
main question for determination in the 
case was whether the accused issued diplomas 
giving the persons to whom they were grant- 
ed to understand that he (the accused) was 
conferring degrees in Allopathy whereby 
one would be entitled to practice West- 
ern Medical Science, within the meaning 
of s. 4 of the Indian Medical Degrees 
Act. Section 4 of the Act provides that no 
person, save as provided by s.3 conferring 
right to confer degrees, diplomas, licens- 
es and certificates upon authorities as men- 
tioned therein, shall confer, grant or issue 
or hold himself out as entitled to confer, grant 
or issue any degree, diploma, license, certifi- 
cate or other documents stating or implying 
that the holder, grantee or recipient is qualifi- 
ed to practice Western Medical Science. Sec- 
tion 5 of the Act makes contravention of 
s. 4 punishable in the manner provided 
by the section and it appearsto-be clear 
from the evidence inthe case, and upon 
the findings arrived at by the Deputy 
Magistrate who tried the case that the “M. 
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M. B.” degree’ could be given only afte“ 
the candidate’for the degree had gon® 
through whatis described in the prospectus 
issued by the accused to be the Senio! 
course, whichis an allopathic course. The 
defence version of the case that there was 
nothing mentioned in the diploma granting 
“M. M. B.” degree that one was entitled 
to practise Western Medical Science, and 
that there was nothing stated in the dip- 
loma which indicated that the degree was 
an allopathic degree, cannot be accept- 
ed in view of the prospectus of the institu- 
tion issued atthe instance of the accused. 
The trial Court has found on evidence to 
which detailed reference has been made in 
its judgment, that the accused led people 
to believe that his College styled as “The 
Dacca Medical College” was an allopathic 
college, which could award allopathic dip- 
lomas. Thelearned Deputy Magistrate has 
further found that the accused issued the 
certificates, Exs. 2 and 5 in the case, 
as allopathic diplomas and that he grant- 
ed “M.M. B.” degree toSyed Muhammad 
of Lucknow, implying that the said Sved 
Muhammad was qualified to practise West- 
ern Medical Science. On the evidence in 
the case and regard being had to the 
findings on evidence arrived at by the 
trial Court, the reason given by the learned 
Additional Sessions Judge that the langu- 
age usedin thecertificate portion of the 
diploma given to Syed Muhammad could 
not be said to state or imply that the 
holder was qualified to practise Western 
Medical Science, does not appear to me to 
be sound. The words used in the diploma 
admitting a particular candidate as a 
Member of the Medical Board (M.M. B.) 
have to be taken along with the prospectus 
issued by the accused, andthe representa- 
tion made by that prospectus namely that 
the granting of the “M. M. B” degree could 
only follow after a candidate for the same 
had read the senior course; which was an 
allopathic course. In the above view of 
the case the recommendation madeby the 
learned Sessions Judge for the acquittal of 
the accused person cannot be given effect 
to. 
The reference is rejected, and the con- 
viction of andthe sentence passed on the 
accused Satis Chandra Dutta by the Deputy 
Magistrate under s. 5 ofthe Indian Medical 
Degrees Act are affirmed. The decision of 
the learned Magistrate is,in my judgment 
a correct decision on the materials placed. 
before the court. 


A. Reference rejected, 
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OUDH CHIEF COURT. 
First Civil Appeal No. 82 of 1931. 
January 17, 1933. l 
BISHESHWAR NATR AND 
NANAVUTTY, JJ. l 
ANAND BAHADUR SINGH—P.uaintirr— 
4 APPELLANT 


Versus 
DEPUTY COMMISSIONER, BARA 
BANKI, as MANAGER, COURT oF 
WARDS, UMRAIGAO AND ANOoTHER— 
DEFENDANTS—RESPONDENTS. 
. Civil Procedure Code (Act V of 1908), s. 100—Find- 
ings of fact of trial Court~Appeal, interference in— 
When proper— Evidence— Shortcomings in defendants’ 
evidence— Whether can prove plaintiff's case—Question 
òf paternity—Similarity of features—Decision of trial 
Judge on—Whether can be acted on by Court of Appeal, 
Although on appeal the whole case, including the 
facts is within the jurisdiction of the Appellate Court, 
generally speaking it is undesirable to interfere with the 
findings of fact of the trial Judge who sees and hears 
the witnesses, and has the opportunity of noting 
their demeanour speciallyincases where the issue is 
simple, and depends on the credit which attached to 
one or other set of conflicting witnesses. Where the 
issue is simple and straightforward and the only 
question is which set of witnesses isto be believed, 
the verdict of the Judge trying thecase should not be 
lightly disregarded.. Bombay Cotton Manufacturing 
Company v. Motilal Shivlal (3), relied on,[p 57}, col. 1.] 
‘ Where the plaintiff comes into court with the alle- 
gation that A the son of Bis dead and C who posed 
.as the son of B was an entirely different person, it 
is for the plaintiff to establish these facts and he 
cannot succeed merely by showing that the witnesses 
who deposed toa contradictory negative proposition 
on behalf of the opposite party were not reliable. In 
such a case the shortcomings in the evidence and 
pleadings ofthe defendants will not prove the conten- 
tion of the plaintiff Srimati Sarathkumari Dassi v. 
Amullyadhan Kundu (|), relied on. [p. 569, col. 2 ] 

_ The decisions of the trial Judge upon a question of 
paternity based on slmilarity of features could not be 
received or actedon bya Court of Appeal. Jeswant 

Singjee v. Jet Singjee (2), followed. [p, 570, col. 1] 
Appeal against an order of the Sub-Judge, 


Bara Banki, dated the lst May 1931. 


_ Messrs. A. P. Sen ands. C. Das, for the 
Appellant. 

- Messrs, G. H. Thomas and S. N. Roy, for 
the Respondents. 


Judgment.—This is an appeal filed 
by the plaintiff Anand Bahadur Singh from 
a judgment and decree of the learned 
Subordinate Judge of Bara Banki, dated 
the lst May, 1931, dismissing his suit with 
costs. | 
. The plaintiff has set forthin his plaint 
that one Sital Singh was the owner in 
possession of village Umraigaon pargana 
Rudauli, District Barabanki, that on the 
death of Sital Singh his son Gajraj Sıngh 
became owner of the property and 
as ‘he was a minor his estate was 
taken under the management of the Court 
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of Wards, that on Gajraj Singh’s attain- 


ing majority the estate was released by 
the Court of Wards but after a short 
time on the death of Gajraj Singh on the 
6th July, 1904, the estate again came into 
the management of theCouit of Wards on 
behalf of Bijai Raj Kuar, the widow of 
Gajraj Singh, that after the death of 
Gairaj Singh his widow Musammat Bijai 
Raj Kuar gave birth to ason on the oth 
September 1904, then the Court of Wards 
assumed superintendence on his behalf and 
that the name of this son was Bhunan- 
der Singh alias Badri Narain Singh, that 
the said Badri Narain Singh died on the 
19th May, 1905, and that at the time of 
his death his mother Bijai Raj Kuarand- 
his grandmother Gambhir Kuar were alive, 
that Musammat Bijai Raj Kuar died on 
the 14th of August, 1910, and Musammat 
Gambhir Kuar died on the 10th of Nove- 
mber, 1917, andon her death Arjun Singh 
the fatherof the plaintiff as the nearest heir 
of Badri Narain Singh was entitled to the 
property according tothe pedigree annex- 
ed to the plaint, that Arjun Singh the 
father of the plaintiff died on the 28rd 
February, 1929, that the plaintiff Anand 
Bahadur Singh, is hisonly son, that the 
Court of Wards have continued to be in 
possession of the property up till now, that 
Suraj Bakhsh Singh, the uncle of defendant 
No. 2in order to defeat the rights of the 
plaintiff, fraudulently represented to the 
Court of Wards that defendant No 2 who . 
is the sonof Ram Nath was Badri Narain 
Singh the son of Gajraj Singh notwith- 
standing the fact that Badri Narain Singh 
the son of Gajraj Singh had died 
on the 16th May, 1905, and that ihe cause 
of action for filing the present suit accru- 
ed to the plaintiff on the 10th November 
1917, the date of the death of Musammat 
Gambhir Kuar. Upon these allegations 
the plaintiff prayed 

“aj for a decree for possessicn over the entire 
sixteen annas share of village Umraigacn together 
with the costs of the - suit, 

(b) for mesne profits for three yeare preceding the 
date of the filing of the suit and for profits pend- 
ente lite and future mesne profits, 

(c' for a declaration to the effect that the plaintiff 
is entitled to receive the sums deposited by the 
Court of Wardsin Government treasury in respect 
of this estate. and 

(d) for any relief that may be deemed just by the 
court.” 

The Deputy Commissioner of Bara Bank! 
as ex-officio manager of the Court of Wards 
in charge of the Umraigaon estate filed 
his written statement as defendant No. 1 
and in that written statement he denied that 
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any fraud was practised upon the Court of 
Wards and alleged that defendant No. 2 
was the real Badri Narain Singh who 
was the owner of the estate and that 
hewas not Ramkaran the son of Ram 
Nath, and that the plaintiff was not entitl- 
ed-to a decree for possession and that he 
was not the nearest reyersioner of Badri 
Narain and that the plaintiffs suit was 
barred bylimitationin view of the provi- 
sionsof s. 17 of the U. P. Court of Wards 
Act. 

- Upon the pleadings of the parties the 
learned Subordinate Judge framed the fol- 
lowing issues :— 

“1. Whether Badri Narain Singh is dead and the 
defendant No. l is holding the property for the 
heirs of Badri Narain ? 

2. Whether Arjun Singh the father of the 
plaintiff was the nearest reversionary heir of Badri 
Narain at the death of Musammat Gambhir Kuar 
according to Hindu Law. ? 

3. Whether the claim is barred by virtueofs.17 of 
the U. P. Court of Wards Act.” 


The learned Subordinate Judge decided 
issue No. 1 in the negative and held that 
Badri Narain Singh was not dead and 
that defendant No. 2 was the Badri Narain 
Singh on whose behalf the Court of Wards 
(defendant No.1) was holding the Umrai- 
gaon estate. His finding on the second 
issue was that the plaintiff had proved the 
pedigree set up by him and he was, there- 
fore, the next reversionary heir of Badri 
Narain Singh if the latter be deemed to 
be dead. His finding on the 3rd issue 
was that the plaintifi’s suit was not barred 
by virtue ofs.17 of the U. ` P. Court of 
Wards Act. 

Dissatisfied with the judgment and de- 
cree of thelearned Subordinate Judge the 
plaintiff has filed the present appeal. The 
plaintiff has examined .46 witnesses in 
support of the allegations made by him. 
Before we proceed to discuss the evidence 
of these witnesses it is neceesary for us to 
make some general observations concern- 
ing. the. extraordinary story upon which the 
plaintiff Anand Bahadur Singh has found- 
ed ‘his claim in the present suit. The case 
for the plaintiff is that Musammat Bijai 
Raj Kaur, the widow of Gajraj Singh gave 
gave birth to a posthumous son named 
Badri Narain, who died onthe 19th May, 
1905, that Suraj. Bakhsh Singh the brother 
of Musammat Bijai Raj Kuar and the 
mukhtar and general agent of Musammat 
Gambhir Kuar conspired with these two 
ladies to a foist a boy of his cousin Ram 
Nath, who was more or less of the same 
age as Badri Narain to take the place of 
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Badri Narain, and thus it came about that 
defendant No.2 whois really Ram Karan 
the son of Ram Nath masqueraded as Badri 
Narain, the son of Gajraj Singh and has 
been deceiving the Court of Wards ever 
since the death of Badri Narain in 1905. 
The simple issue in this appeal is whether 
the defendant No. 2 is Badri Narain, 
the son of Gajraj Singh and the ward 
of the Court of Wards, or whether he is 
Ram Karan, the son of Ram Nath as al- 
leged by the plaintiff. It is the plaintiff 
who has come into the court with the al- 
legation that Badri Narain the son of Gaj- 
raj Singh died in 1905 and thatthe defend- 
ant No. 2is really Ram Karan, the son of 
Ram Nath. It was for him, therefore, to 
establish these facts and he cannot succeed 
merely because the defendants have failed 
to prove satisfactorily that Ram Karan the 
son of Ram Nath died in Magh Mela at 
Prayag at the age of 9 or 10 as alleged by 
them. The learned Subordinate Judge has 
not, in our opinion, looked at the matter 
from the right point of view when. he 
he laid stress upon the shortcomings in 
the evidence ‘adduced by the defendants 
to support their story that Ram Karan 
the son of Ram Nath died in Prayag at 
the time of Magh Mela some years ago. 
The learned Subordinate Judge has inthe 
courseof his judgment observed as fol- 
lows :— 

“it is obvious that the existence or the death of 


Ram Karan will reflect a great deal cn the exis- 
tence and the death of Badri Narain.” 


There would be force in this observation 
if the contention ofthe plaintiff that defend- 
ant No. 2 is really Ram Karan the son. of 
Ram Nath be accepted as correct; other- 
wise the existence or, death of Ram Karan 
has no direct bearing on the question of 
the existence or death cf Badri Narain. 
In this contention attention may usefully 
be invited to’a ruling of their Lordships 
of the Privy Council reported as Srimati 
Sarathkumari Dassi v. Amullyadhan Kundu 
(1), in which their Lordships laid 
down that the affirmative proposition 
contended for by the plaintiff wes „not 
established by showing that the witnesses 
who deposed io a contradictory negative 
proposition on behalf ofthe defendant were 
not reliable. Whatever doubts and sus- 
picions the learned Subordinate Judge may 
have concerning the correctness and the 
truth of the oral evidence of the witnesses 
examined on behalf of the defendants 

(1) 71 Ind Oas. 632; A I R 1923 P O 13; 17 L W 4x3; 


32M L T 137;27 C WN 629; 25 Bom. L R 548: 37 0 
L J 501; (1923) M W N 393 (P. 0.) h 
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will not serve to strengthen the case 
up by the plaintiff in his plaint and 
sought to be proved by him by the oral 
testimony of his witnesses, if that oral 
testimony is found to be false and unworthy 
of belief. The burden of proving that 
Badri Narain the ward of the Court of 
Wards died on the 19th May 1935, and that 
the defendant No, 2 is really Ram Karan 
the'son of Ram Nath, a cousin of Badri 
Narain, lies upon the plaintiff who assertsit. 

The story of fraud and deception alleged 
to have been practised upon the Court of 
Wardsis not worthy of belief because it 
1s so extraordinary and so full of inherent 


set 


contradictions. (After discussing the evi- 
dence their Lordships proceeded:) No 
petition was presented to the Com- 


missioner of Fyzabad or to the Board of 
Revenue even asking for an executive 
enquiry into theidentity of the ward of 
the Court of Wards, so that the fraud 
if any, said to have been practised upon 
the Court of Wards could be exposed at 
once. The learned Subordinate Judge in 
giving his finding on issue No, 1 in 
favour of the defendants has also pointed 


out that thelong delay in bringing the 
the suit was also one of the considera- 
tions for his finding on issue No. 1. The 


plaintiff who sleeps over his rights cannot 
expect a law court to believe his story 
when he files his plaint more than two 


decades after the alleged deception prac-. 


tised upon the Courtof Wards. 

Bearing these general observations in mind 
we will now proceed to discuss the oral and 
documentary evidence adduced by the plaint- 
iff in support of his case. (Here their Lord- 
ships proceeded to consider the evidence and 
then continued:—) The plaintiff's learned 
Counsel relied upon the similarity of features 
in proof of the plaintiff's contention 
that defendant No. 2 was Ram Karan 
the son of Ram Nath and not Badri Narain 
the scn of Gajraj Singh. In Jeswant 
Singhjee v. Jet Singhjee (2), Lord Brougham 
in delivering the judgment of their Lordships 
stated that the decision of the trial Judge 
upon the personal resemblance of the plain- 
tiff to his deceased father could not be 
received or acted on by a Court of Appeal. 
We are not prepared to believe the oral 
evidence led in proof of it or to attach any 
importance or significance whatsoever to the 
alleged similarity of features between Ram 
Nath and defendant No. 2 who is alleged 
by the plaintiff to be Ram Karan the son 


of Ram Nath. 
(2) 2 Moo. Ind, App. 424 at page 426; 6WRP O 
48; 1 Suther 150; 1 Sar, 213, 
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In the memorandum of appeal stress is 
laid upon the the contention that the learn- 
ed Subordinate Judge did not give suff- 
cient weight to the fact that the defendants 
on the date of issues did not disclose their 
knowledge of any person by the name of 
Ram Karan the son of: Ram Nath. We 
have pointed out above that the short- 
comings in the evidence and pleadings of 
the defendants will not prove the contention | 
of the plaintiff. The Court of Wards could 
not be expected to have any knowledge 
concerming Ram Karan the son of Ram. 
Nath and his existence or death had no- 
thing to do directly with the proof of the 
death of Badri Narain Singh the son of: 
Gajraj Singh. When later on they were 
called upon io make a definite statement on 
this point the defendants’ Counsel did make 
a statement that Ram Karan the son of 
Ram Nath died at Prayag atthe time of 
the Magh Mela some 9 or 10 years ago. 
Whether this statement be an after-thought 
on the part of the defendants or not, the 
facs remains that it was for the plaintiff 
to prove that defendant No. 2 was Ram 
Karan the son of Ram Nath and not Badri 
Narain the son of Gajraj Singh who ac- 
cording to plaintiff died in 1905, 

Complaint is also made in. the memo- 
randum of appeal that the learned Sub- 
ordinate Judge did not allow the produc- 
tion of the school register, In our opinion, 
for the reasons given by the learned 
Subordinate Judge, this documentary evi- 
dence produced at such a late stage was 
rightly excluded by the trial Court. We 

also see no reason whatsoever to. allow this 
fresh documentary evidence to be filed at 
this stage. The learned Subordinate Judge. 
has criticized the oral evidence produced 
by the plaintiff at great length and it is 
therefore, not necessary for us to go over 
the same ground. Suffice it to say that 
we are substantially In agreement with the 
criticisms passed by him and the conclusion 
reached him that upon this evidence it was 
very easy to give a finding in the negative 
in respect of issue No. 71. The learned 
Subordinate Judge has written a very fair 
and well reasoned judgment and after 
considering the entire documentary and 
oral evidence on the record bearing on the 
question of Issue No. 1 we are not prepared 
to disturb his finding on that issue. As 
pointed out by their Lordships of the Privy 
Council in Bombay Cotton Manufacturing 
Company v. Motilal Shivlal (8): 


(3) 29 Ind. Cas 229; 39 B 386; 19 O W N 617;17 ML. 
T 408: 28M L J 593; 210 L J 528; 17 Bom. UR 455; 
2 L W 526; (1915) M W N 788; 42 I A 110 (P; O). 
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_ “It is doubtless true that on appeal the whole case, 
including the facts is within the jurisdiction of the 
Appellate. Gourt but generally speaking it is undesir- 
able to interfere with the findings of fact of the 
trisl Judge who sees ‘and hears the witnesses, and 
has the opportunity of . noting their demeanour 
especially in cases where the issue is simple, and 
depends on thecredit which attached to one or other 
set of conflicting witnesses, Nor should his pro- 
nouncement with respect to credibility be set aside 
on a mere calculation of probabilities by a Court of 
appeal. Inmaking these observations their Lordships 
have no desire to restrict the discretion of the Ap- 
pellate Court in India in the consideration of evidence. 
They only wish to pointout that where the issue is 
simple and straightforward and the only question 
is which set of witnesses is to be believed, the verdict 
of the Judge trying the case should not be lightly 
disregarded.” l 

' These remarks of their Lordships of 
the Privy Council apply with full force 
to the facts of the present case. 
In this connection we are also tempt- 
ed to quote the observation of their Lord- 
ships of the Privy Covncil reported in 
Chandrangji Himatsangji v. Mohansangyt 
Hamirsangjr (4). 

“The story told is in itself one difficult to accept. 
The attempt to substitute a boy of Jiku’s age fora 
child of twoanda half years would be an extraordi- 
narily daring one, the more s9 because no attempt 
appears to have been made to keep the boy in 
seclusion or screen him from general observation. 

“The fact that the Judge, who heard and saw the 
witnesses, and whose very full judgment show the 
great careand attention which he devoted to the 
case, disbelieved the witnesses are entitled to the 
utmost weight. j 

“Again it is impossibleto approach the story now 
told without a certain suspicion, arising from the 
attack solong maintained upon the real parentage 
of the Chandrasang now admitted tobe the genuine 
child of Himastsang. And this suspicion is neces- 
sarily increased by the inconsistent and shifty con- 
duct of the now respondent and his immediate pre- 
decessor-in-title. 

“The extraordinary length of time which was al- 


lowed to elapse after May 14,1883, the date upon - 


which everything turns, and December 12, 1694 when 
the present suit was filed, is also a circumstance very 


adverse to the respondent. During all that interval 


with the exception of a part of 1893 and 1694 when 
negotiations for a compromise, werein progress there 
was never atime at which proper steps might not, 


and ought not, to have been taken to secure a full, 


trial of the question in issue, and that question is 
one which from its nature specially required to be 
disposed of while the facts were fresh. When a suit 
was brought in I1§85 it was never pressed to a trial 
but allowed to terminate for want of proper stamp 
duty. The whole course of proceedings from 1883 to 
189% seems to their Lordships difficult to reconcile 
with a reasonable desire, on the part of the claimants, 
to have the question of fact investigated before the 
proper tribunal and with proper promptitude”. 

- These observations of their Lordships 


have a peculiar appropriateness to the facts © 


and circumstances of the present case. 
Here too Badri Narain Singh’s death is 
said to have taken place in.1904 and from 
(4) 33 Ind. App. 198 at page 203;40 LJ 181; 8 
Bom. LR 703; 30 B 523;1 M LT 301.. - 
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1905 to 1930 thé plaintiff and his father 
did nothing except to file a petition (Ex. 7) 
in 1914 before the Deputy Commissioner 
of Bara Banki and then to take no further 
steps to prove the allegations contained in 
that petition. 

For the reasons given above we uphold 
the finding: of the leartied Subordinate 
Judge on Issue No. 1. , 

The learned Government Advocate (Mr. 
Thomas) on behalf of defendant No. 1 
chalienged the finding of the lower Court 
on Issue No. 2 as regards the question of 
pedigree and the right of the plaintiff to 
bring the present suit. In view of our find- 
ing on the first issue that Badri Narain 
Singh is not dead and that defendant No. 1 
is holding the property on his behalf it 
seems unnecessary for us to give any find- 
ing on the question of pedigree and on the 
right of the plaintiff to sue as the next 
reversionary heir of Badri Narain Singh 
alleged to be deceased. ` 

The learned Counsel for defendant No. 2 
adopted the arguments of the learned 
Government Advocate who appeared on 
behalf of defendant No. 1 but requested the 
court to award defendant No. 2 separate 
costs in the appeal. In the circumstances 
of this case and in view of the defence of 
both defendants being identical we are not, 
prepared to accede to this request of the 
learned Counsel for defendant No. 2 that 
separate costs should be awarded to his 
client. 

For the reasons giyen above, the appeal 
fails and is accordingly. dismissed with 
costs. 

N-A. Appeal dismissed. 


_ ALLAHABAD HIGH COURT. 
First; Appeal from Order No. 48 of 1932. 
March 2,- 1933. - 
KING AND NJAMATULLAH, JJ. 
Babu UPENDRA NATH BASU-—DEFEND- 
ANT — APPELLANT 
VÈTSUS - re 
Babu HET LAL AND OTHERS—PLAINTIFFS — 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 19085, Sch. II, para. 
29, 8. 16 (d)—Award— Property. outside jurisdiction— 
Power to file award—Tests of jurisdiction—Divisibility 
of award, l 

In order to decide whether the court has jurisdic- 
tion over the subject-matter.of an award, it is neces- 
ary to consider the reliefs granted by the award and 
to determine whether the court would have jurisdic- 
tion to try a regular suit between the parties in 


which the reliefs claimed were the reliefs granted by 
the award. [p. 573,- col, 2.]. : 
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Where an award declared inter alia the legal 
ownership of certain person over a property ul Layar 
and declared that they were entitled to retain their 
ownership until certain sums of money were paid to 
them and an application was made to the court at 
Benares for filing the award: 

Held, that under s 16 (d)the suit could only be 
instituted in a court within the local limits of whose 
jurisdiction the Raitar property was situated. Íp. 574, 


col l. 

Held, further, that the Benares Court would not be 
justified in treating the portion „oÉ the award aga 
nullity and filing the award as to the remaining 
portion. [2bid.] 


When the relief granted by.the award is adeclara- 
tion of proprietary title to certain immovable property 
the proviso-to s. 16 (d), Civil Procedure Code, is not 
applicable [ibid ] 

First appeal from an order of the Subordi- 
nate Jvdge of Benares, dated the 9th 
January, 1932. 4 
_ Mr. B Malik, for the Appellant. 

Sir Tej Bahadur Sapru and Messrs. Shiva 
Prasad Sinha and C. B. Agarwala, for the 
Respondent. 


Judgment.—This is a defendant's ap- 
peal arising out of an order passed by the 
Subordinate Judgeof Benares under para. 
21 of the Second Schedule of the Code of 
Civil Procedure ordering an award to be 
filed and pronouncing judgment according 
to the award. 

The appellant Babu Upendra Nath Basu 
was defendant No. 1 inthe suit. In the 
year 1908he purchased certain zamindart 
property in a village called Raitar in the 
District of Patna which isin the province of 
Bihar and Orissa. In 1912, the appellant 
borrowed a sum of Rs. 61,000 from Ishwari 
Prasad and in 1914 Ishwari Prasad andthe 
appellant agreed that Ishwari Prasad should 
. have a half share in the Raitar property 
in leu of his loan. No conveyance was 
executed inIshwari Prasad’s favour but the 
appellant continued to manage the Raitar 
property both for Ishwari Prasad and for 
himself andto pay a half share of its pro- 
fits to Ishwar1 Prasad. 

After Ishwari Prasad’s death his sons and 
grandson entered into an agreement with 
the appellant onthe 25th of April 1925 in 
respect of the Raitar property. It was 
agreed that the appellant should execute a 
conveyance to the heirsof Ishwari Prasad in 
respect of one-halfof the property and that 
he should continue to manage it on behalf 
of both parties. It was further agreed that 
incase of dispute, the dispute should he 


referredto arbitration. Dispute arose, and 


on the 3rd of April 1928 the appellant and 
the heirs of Ishwari Prasad referred their 
disputes to arbitrators. The terms of refe- 


rence required the arbitrators to go into the. 
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accounts and the transfer of the Raitar prog. 
perty. Onthe Ist of August 1930 the arbi- 
trators delivered their award. The appel- 
lant was to pay Rs. 61,400 to the heirs of 
Ishwari Prasad, i. e., he wasto pay Rs. 19,390 
to each of the four heirs to buy out their 
interests inthe Raitar property. It was fur- 
ther provided that until the heirs had been 
paid, they would remain owners in one- 
half of the Raitar property. Provision was 
alsomade for payment of interest on the 
sums awarded. 

Het Lal, who isoneof the sons and heirs , 
of Ishwari Prasad applied to the Subordi- 
nate Judgeof Benares under para, 20 ofthe 
Second Schedule for an order that the award 
be filed in court and that a decree be pass- 
edaccordingly. The appellant resisted the 
application on several grounds, one of 
which was that the Subordinate Judge of 
Benares had no jurisdiction overthe subject- 
matter of the award. The court below 
remarked that the award related to two 
matters, namely to accounts and to transfer 
of Raitar property. Sofar as the account- 
ing andthe award of money to the plaintiff 
and defendants Nos. 2 to4 were concerned, 
it was admitted that the court had jurisdic- 
tion. Jt may be here observed that the 
pertiesare residents of Benares. In so far 
as the award related to the transfer of 
Raitar property the court below came to the 
conclusion that in reality the heirs of 
Ishwari Prasad were not legally owners of a 
half share and that the clause inthe award, 
which declared the “ownership of those. 
persons in the Raitar property, was a. mere 
nullity. The learned Subordinate Judge 
therefore treated the award as granting 
merely certain sums of money to the heirs of 
Ishwari Prasad and treated the clause in 
the award relating to ownership in Rattar 
property as a mere nullity which could be 
ignored without affecting the rest of the 
award. The result was that the court below 
passed an order that the award bemade a 
rule of the court, excepting the portion which 
deals with the ownership of the Raitar 
property. 

The appellant challenges the order of the. 
court below on several grounds, but for the 
purpose of disposing of this appeal it is 
only necessary for us to consider the objec- 
tion that the court below had no jurisdiction 
to pass the order that the award be made a 
rule of the court subject to a certain modi- 
fication. 

The question raised depends upon the 
interpretation of Sch. If, para 20, cl. (1) which 
lays down that “where any matter has been 


1933 © 


referred to arbitration without the interven- 
tion ofa court, and an award has been made 
thereon, any person interested in the award 
mmay apply to any court having jurisdiction 
over the subject-matter of the award, that the 
award be filed in court.” The question is 
whether the Subordinate Judge of Benares 
had jurisdiction over the subject-matter of 
the award. Theaward, as we have already 
stated, dealt with two principal ‘points, one 
was thesum ofmoney due from the appellant 
tothe heirs of Ishwari Prasad in respect of 
the profits of Raitar property; the other 
point related to the transfer of Raitar pro- 
perty, t. e., the question whether the appel- 
lant should execute a conveyance in respect 
of ahalf share of the Raitar property in 
favour ofthe heirs of Ishwari Prasad or 
whether heshould buy out their interests in 
the property. 

Itis argued for the appellunt that the 
court must have jurisdiction over the whole of 
the subject-matter of the award and that as 
the Raitar property, which forms the subject- 
matter of the award, is outside the territorial 
jurisdiction-of the court, thé court has no 
jurisdiction under para.20. Several autho- 
rities have been cited for the proposition 
that the couri must have jurisdiction over the 
whole of the subject-matter. In V. N. 
Krishna TIyerv. V. N. Subbarama Tyer (1.) 
It was held thatthe expression “the subject- 
matter of the award” in para. 20 of Sch. II 
ofthe Code of Civil Procedure means the 
whole, and not the whole or a portion of the 
subject-matter of the award and that a 
court within whose jurisdiction a portion of 
the immovable properties forming the 
subject-matter of an award isnot situated 
has not jurisdictionto entertain an applica- 
tion tofile the award. That case related to 
the partition of joint family property which 
was situated partly in British India and 
partly outside British India. It was argued 
thatthe decree might be confined to the 
subject-matter of the award insc faras it 
was within the jurisdiction of the British 
Indian Courts. The learned Judge held 
thatit wasnot open to the court to direct 
the award to be filed in part and to pass a 
decree in terms of portions only of the award 
under para. 20 of the Second Schedule. In 
the present case the court below has only 
been able toassume jurisdiction by treating 
the award as merely an award of money and 
by disregarding the portion relating to the. 
ownership of Raitar property. On the 


(1) 139. Ind. Cas.: 877; 55 M 689; AIR 1932Mad. . 


462; 62 ML “J 550; (1932)M W N 234; 35 L W 565; . 
dnd, Rul, (1932) Mad, 801, 0 0 0n 
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strength of the Madras ruling, the court 
below was not justiied in passing a decree 
in terms of a porticn only of the award and 
we think the court zook an erroneous view 
in treating the portion relating to the 
ownership of Raitay property as a mere 
nullity. In the Madras ruling cited above 
a numberof authorities on the same point 
are mentioned and relied upon and it is 
unnecessary for us to discuss the rulings 
separately. Inthe present case we think it 
is unnecessary to decide that where an 
award relates to immovable property, then 
the court has- no jurisdiction under Sch. II, 
para. 20 unless every item of the immov- 
able property is within the territorial 
jurisdiction of the court. It appears to us 
that even according to the respondents’ 
contention, the question of jurisdiction must 
be decided against them. It was argued for 
therespondents that the question of juris- 
diction must bedecided with reference to 
the provisions of ss. 16 to 20 ofthe Code of 
Civil Procedure. That contention seems to 
us sound. Inorder to decide whether the 
court has jurisdiction over the subject- 
matter of the award, 1t is necessary tocon- 
sider thereliefs granted by the award and 
todetermine whether the court would have 


_jurisdiction to try a regular suit between 


the parties in which the reliefs claimed were 
the reliefs granted by the award. For the 
purpose of deciding the question it seems 
necessary to refer to ss. 16 to 20 of the Code 
as these seem to be the only rules of law 
applicable. «+: If this testis applied, however, 
we think that the decision must be against 
the respondents. : 
Unders. 16 cl. (c) it is laid down that a 
suit for the determination of any other 
right to or interestin immovable property 
must be instituted in the court within the 


-local limits of whose jurisdiction the pro- 


perty is situate. It- appears to us that the 
award did determine that the heirs of 


` Ishwari Prasad had a legal title toa half 
_share in the Raitar property and that they 


were entitled to retain their ownership until 
they had received certain sumsof money 
from the appellant. Ithas been contended 
for the respondents that no question of title 


_ Was raised or decided and that there never 


was any dispute regarding the ownership of 
Thisis only true ina 
certain sense. The appellant apparently 
never contested the fact that the heirs of 
Ishwari Prasad were entitled to a half 
share in the Raitar property.: If their 
rights had not been acknowledged, there 


- could have been no meaning in the refer- 


574 
ence to arbitration regarding the share of 
` profits due tothe heirs of Ishwari Prasad. 
In another sense, however, there was a dis- 
pute regarding ownership. No deed of 
conveyance has been executed in favour of 
Ishwari Prasad’s heirs and there was some 
dispute whether such a conveyance - should 
be executed and if so, on what terms or 
whether Ishwari Prasad’s heirs should 
relinquish their interests inthe Raitar pro- 
“ perty in lieu of hard cash and, if so, what 
amount. We think that in view of the 
pleadings itis not open to the plaintiff to 
arguethat there never was any dispute 
‘regarding the proprietorship of village 
Raitar. In the very first paragraph of the 
plaintiff's application, he states that “there 
was adispute between the parties regard- 
ing the proprietorship of village Rattar in 
the district of Patna.” On the plaintiffs own 
showing therefore there wassuch a dispute 
and we have already indicated the nature 
ofthe dispute. Asthe award declared the 
legalownership of Ishwari Prasad’s heirs 
inthe Raitar property and declared that 
‘they wereentitled toretain their ownership 
until the specified sums of money had been 
paid to them, we think that under s. 16 (d) 
the suit could only be instituted in a 


court within the locallimits of whose juris- - 


diction the Raitar property is situated. 

Tt has been contended that the proviso to 
s. 16 is applicable, but in our opinion, 
when the relief granted by the award isa 
declaration of proprietary title to certain 
‘immovable property the proviso is not appli- 
cable. The arbitrators in effect gave 
Ishwari Prasad’s heirs a charge over the 
‘immovable property until the specified 


sums were paid to them, and the terms of - 4 


the award were similar in many respects to 
a decree for redemption. 

In our opinion therefore the court below 
had no jurisdiction over the subject-matter 
' of the suit within the meaning of Sch. II, 
para. 20 and the appeal must be allowed. 
Upon this finding it is unnecessary for us to 
express any opinion on the other points 
which have beenraisedin this appeal. We 
allow the appeal with costs here and in the 
court below. The application filed in the 
lower Court will be returned to the plaintiff- 
respondent. 

The plaintiff has also filed an application 
in revision against the order passed by the 
„court below. The plaintiff when making 
his application under Sch. H, para. 20 has 
stated thatthe arbitrators by inadvertence 
had awarded to him a sum of Rs. 15,350 only, 
~ whereas according tothe correct calcula- 
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tion and according to their real intention, 
the sum awarded to him should-have been 
Rs. 16,850. The court below came to the 
conclusion that the sum mentioned as the 
plaintiff's share in the award was in accord- 
ance with the intention of the arbitrators. 
andthere was no inadvertence or arith- 
metical mistake. The same point has been 
taken by the plaintiff in revision that the 
arbitrators intended to award him a larger. 
sum than they mentioned. But the learned 
Advocate for the plaintiff applicant has 
been unable to convince us that there is 
any force inhis application and we dismiss 


it with costs. 


A. Application dismissed.- 


_ LAHORE HIGHCOURT. _ - 

Miscellaneous First Civil A ppeal-No. 1931 

of 1932. 2 - 
March 28, 1933. 
BROADWAY, J. 
GIRDHARI LAL— J uDGMEN'T-DEBTOR— 
- APPELLANT 
VETSUS 
Seth PARS RAM AND OTHERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47,0. 
XXXIV —Mortgage decree— Jurisdiction of court to 
sell property outside jurisdiction—Power to appoint 
Receiver. 

In the execution of a mortgage decree. the Execut- 
ing Court has power to order the sale of the property 
mortgaged, even though the property may be situated 
beyond the local limits of its jurisdiction. Maseyk v. 
Steel & Co 11), Tincouri Debya v. Shib Chandra Pal 
Chowdhury (2), Kartick Nath Pandey v.- Tilukdharz 
Lal (3) and Abdul Hadi v. Kabul-un-Nissa (5), follow- 


“The court has no power to appoint a Receiver in 
execution of a mortgage decree, Order XXXIV, 
Givil Procedure Code, which applies to such cases is 
self-contained and all that the executing Court can 
do inthe execution of a mortgage decree is to direct 
the sale of the property mortgaged. 


Miscellaneous First Civil Appeal from an 
order of the Senior Subordinate Judge, 
Multan, dated the 3rd December, 1932. 

Mr. Nawal Kishore, for the Appellant. 

Mr. R. C. Manchanda, for the Respond- 
ents. - 

Judgment.—One Paras Ram obtained 
a decree against Lala Girdhari Lal on a 
mortgage. The preliminary decree was 
passed on the 19th April, 1932, and this was 
made final on the 4th October, 1932. — ` 

Onthe 12th November, 1932 the decree- 
holder took out execution of the decree -and 
sought to bring the mortgaged property 
to sale. This property. consisted of a factory. 
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in the Sheikhupura district and also some 
immovable property in Multan. 

The suit had been tried and the decrce 
had been passed by the Senior Subordi- 
nate Judge of Multan and the execution 
proceedings were instituted in the same 
court. 

At the instance of the decree-holder the 
executing Court (holding that it had jurisdic- 
tion toexecute the decree against property 
situate without its territorial jurisdiction, 
appointed a Receiver of the factory and 
directed him to take possession thereof and 
sell the same. 

Against this order an appeal has been 
preferred by the judgment-debtor through 
Mr. Nawal Kishore who has pressed two 
matters before me. 

Firstly he has urged that the executing 
Court had no jurisdiction to direct the sale 
of the factory which was situate at Sangla 
Hill, and secondly, that no Receiver could 
or should have been appointed. 

It seems tome that the first matter has 
been concluded by authority and Mr. 
Nawal Kishore admitted that the Calcutta 
view was against him. Primarily a court 
having jurisdiction to try a suit has 
jurisdiction to execute the decree granted 
by it, and it-has been held by the Calcutta 
High Court that in the execution of a 
mortgage decree the executing Court has 
power to order the sale of the property 
mortgaged, even though the property may 
be situated beyond the local limits of its 
jurisdiction: see Maseyk v. Steel & Co, (1), 
Tincourt Debya v. Shib Chandra Pal Chowd- 
hury (2), Kartick Nath Pandey v. Tilu 
Kdheri Lall(3). The last of these decisions 
was followed in Rajagopala Pandarethar v. 
Tirupathia Pillai (4) by the Madras High 
Court, it being held that a court can ex- 
ecute a mortgage decree passed by itself, 
although the property to be sold is wholly 
or partly outside its jurisdiction. 

A similar view was taken by a Division 
Bench of the Patna High Court in Abdul 
Hadi v. Kabul-un-nissa (5). 

In view-of these authorities I must hold 
that the Multan court that had passed the 
decree in the suit could execute the same 
and order the. sale of the factory mortgaged 
eventhough the factory was situate outside 
its territorial jurisdiction. 

(1) 14 0 661. 

(2)21 O 639. 


(3) 15 Q 667. 


(4)95 Ind. Oas.12;49 M 746; £(OM1,J 161; AIR 
1926 Mad. 421. 


go 80 Ind, Cas. 901; A IR 1926 Pat. 139; SPL T. 


KHUDIRAM V. SHOMNATH. 


- 


bi 


595 


For the second point Mr. Nawal Kishore 
relied on Makhan Lal v. Mushtaq Ali (6) 
where it was held by the Allahabad High 
Court that a Receiver could not be ap- 
pointed in proceedings in execution which 
fell within the purview of O. XXXIV, Civil 
Procedure Code, the provisions of which 
did not allow of the application of the 
procedure provided by O. XL, Civil Pro- 
cedure Code. Mr. Manchanda referred me 
to Pramatha Nath Mahia v. M. V. Low & 
Co. (7) and Paras Ram v. Puran Mal 
Ditta Mal (8) and urged that a Receiver 
could be appointed in “execution of a mort- 
gage-decree. J am unable to find anything 
to support this contention in the Calcutta 
case but the Lahore case is undoubtedly in 
point. It seems to me, however, that the 
Allababad view has a ereat deal of force. 
Order XXXIV, Civil Procedure Code was 
specifically brought into the Procedure 
Code with a view to dealing with mortgage 
decrees and, as at present advised, Tean 
see no reason for thinking that the order 
was not meant to be self-contained and to 
provide for all matters to which it referred. 
All that the executing Court can do in the 
execution of a mortgage-decree is to direct 
the sale of the property mortgaged and it 
seems to me that it merely increases the 
cost of the proceedings to appoint a Receiver 
to carry out sucha sale. 

In the present case it appears to have 
already been a costly step and I have not 
been shown any real justification for the 
appointment. While, therefore, I hold that 
the Multan Court has jurisdiction to direct 
the sale of the factory, I hold that it erred 
in appointing a Receiver and, accepting 
this appeal to this extent, I set aside the 


appointment. Parties to bear their own. 
costs. 
A; Appeal accepted. 


(6) 100 Ind. Cas. 735; AT R 1927 All. 419. 

(7) 128 Ind. Cas, 97; A I R 1930 Cal. 502; 34 CW N 
238: 51 © L J 209; 57 0964. 
; (8) 85 Ind. Qas. 737; A I R 1925 Lah. 590;1L0 
1. 
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CALCUTTA HIGH COURT. 
Appeal from Appellate Order No. 107 
of 1932. 

February 28, 1933. 

Mutter AND M. C. GHOSE, JJ. 
KHUDIRAM— APPELLANT 
VETSUS 
SHOMNATH BANERJEE AND OTHERS — 
RESPONDENTS. 


Transfer of Property Act (IV of 1882), s. 6(d)~ 


Sale of property in execution—Transf er after tona 
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firmation of sale—Svit by transferee to set aside sale 
yor fraud—Maintainabilaty—Transfer of mere right 
to sue— Civil Procedure Code (Act V of 18085, s 47, 
0. XXI, r. 92. 

Where, after certain properties of the judgment- 
debtors had been sold in execution ofan ex parte 
decree, they transferred their rights therein and the 
transferees instituted a suit to set asidethe decree 
and sale on the ground of fraud and collusion alleging 
that the properties were purchased by one of the judg- 
ment-debtors benami in bis son's name ; 

Held, (i) thatthe transfer was not a transfer ofa 
mere right to sue but of the properties in litigation 
and was valid. Monmatha Nath Dutt v. Mati Lal Mitra 
(1), Dickinson v. Burrel (2; and Bhagwat Dayal Singh 
v. Debt Dayal Sahu (3), referred to. 

(44) that the suit was maintainable notwithstanding 
the provisions of O, XXI, r.9?, Civil Procedure Code, 
and the sale could be set aside if fraud and the 
oe that the purchase was benami were prov- 


ed, < 
- The law in India does not prevent persons from 
transferring the subject-matter of the suit in order to 
obtain the means of prosecuting it Jf a sale is set 
aside and the decree is held to be fraudulent, ‘but the 
purchase is made by a third party auction-purchaser 
without notice of the fraud, the sale cces not fall on 
the setting aside of the decree. < hitambar Shrinivas- 
bhat v, Krishnappa (4) and Pares Nath Mullick v. 
Hari Charan Dey (5), referred to. 


Appeal against un order of the Sub- 
ordinate Judge, Birbhum, dated the 6th 
January, 1932, reversing thatofthe Munsif, 
First Court, Rampurhat, dated the 29rd 


April, 1929. i 

= Mr. Rupendra Kumar Mitter, for the 

Appellant. 
Messrs. Surajit Chandra Lahiri and 


Harip:asanna Mukerjee, for the Respond- 
ent. » = 


Mitter, J.—This is an appeal by defend- 
ant No. 6 and arises out of a suit brought 
by the several plaintiffs in the suit for 
setting aside an ex parte rent decree and 
.the sale held in execution of the -said 
decree. The allegations of the plaintiffs 
in substance is that no rent was due to 
the landlords at the time the rent suit in 
question was decreed ex parte against the 
tenants excepting defendant No. 7 who 
made a confession of the knowledge of the 
judgment. It is further alleged that there 
was fraudulent suppression of notice on 
all-the defendants. It is further alleged 
that the sale proclamation and other 
processes in the execution proceeding were 
fraudulently suppressed, and the important 
part of the allegation is. that the judgment- 
debtor No. 7 purchased the property in 
the name of his son who is the appellant 
before us in collusion with the decree-holder 
in the ‘suit. The defence taken by the 
defendants is that thesuit is not maintain- 
‘able, That ‘defence prevailed’ with the 
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court of first instanée Which dismissed the 
sult. 

Against that: decision an appeal has 
been takento the court of the Subordinate 
Judge of Birbhum who was of opinion. 
that the suit was maintainable and has 
remanded the case to the court of first 
instance for trial of the suit on merits. 
The learned Subordinate Judge has made 
certain observations towards the end of. 
his judgment at page 6 of the paper book 
which is objected to on both sides and 
should not have been made. 

Against that decision of the Subordinate. 
Judge the present appeal has been preferred 
by defendant No. 6 and it is contended. 
that so far as plaintiffs Nos. 2 to 6 are 
concerned as the transfer in their favour- 
was a mêre right to sue which is mot 
transferrable under the provisions of s. 6 
(e) of the Transfer of Property Act those 
plaintiffs cannot maintain the suit. The 
point made is that the transfer in favour 
of plaintiffs No. 2 to 6 by defendant No.1 . 
and defendant No. 10 was made after thei. 
sale had been confirmed some time in the 
year 1926 it being alleged that the transfer 
took place in 1927 which is after the con- 
firmation of the sale and which event 
must have happened at any rate after the 
6th September, 1926. The Subordinate 
Judge in coming to the conclusion that 
the plaintiffs Nos. 2 to 6 could prosecute 
the suit to set aside the sale relied on the 
decision in the case of Monmatha Nathv. 
Mati Lal Mitra (1), and it is contended 
in view of that decision that as the right 
of the. transferrors had been extinguished 
by the confirmation of the sale, what was 
transferred was the bare right of action 
or a mere right to sue. It appears to us, 
-however, that the transfer was made by 
a deed of 1927 of the property which forms 
the subject-matter of the litigation. The 
transfer was not of mere right to sue but 
of the property which isthe subject-matter 
of the litigation. That transfer necessarily 
carried with it the right to sue. In support 
of this view we may -refer to the decision, 
which has been cited to us on behalf of 
the respondents, in the case of Dickinson v. 
Burrell (2). ‘There from the facts recited 
it appears that A having executed a con- 
veyance of real estate to B, which. was 
liable to be set asideon equitable grounds, 
afterwards made a voluntary settlement of 


(1) 122 Ind. Cas. 220; 33 O W N 614; A IR 1929 
Cal. 719; Ind. Rul. (1930) Cal. 220. : , 
(2) (1866) 1 Eq 337; 35 Beav 257; 12 Jur. (N. 5.) 199 
13 L T (x. 8.) 660 14 W R. 412; 147 R R 147, EA 
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the same property in trust for himself for 
life, with remainder to his children as he 
should appoint, and in default of appoint- 
ment, to all his children who should attain 
21, or (being daughters) should marry, in 
equal shares. Jt was held that the 
infant children of A could maintain a bill, 
making A and the trustees of the séttle- 
ment defendants to set aside the conveya- 
nce of B. With reference to the argument 
that such a bill was not mainteinable Lord 
Romilly, M: R., in delivering the judgment 
said that: A 
“If James Dickinson had sold or conveyed the 
right to sue to set aside the indenture of December, 
3860, without conveying the property, or his interest 
in the property, which is the subject of that indenture 
that would not have enabled the grantee, A'B., to 
maintain this bill, butif A. B had bought the whole 
of the interest of James Dickinson in the property, 
then it would. The right of suit is a right incidental 
to the property conveyed, nor is it, in my opinion, 
a right which is only incidental to the property 
whea conveyed as a whole, but it is incidental to 

_each interest carved out of it”. 


_ We are of opinion, therefore, that where 
+a transfer is made of the property which 
‘is the subject-matter of the litigation and 

if it appears that the transfer was one 

for good’ consideration it cannot be said 
that a mere right to sue is transferred. 
“We are of opinion, having regard to the 
decision ofthis court and the decisions of 
the Judicial Committee, that the law in 
India does not prevent persons from transfer- 
Ting the subject-matter of the suit in order 
to. obtain the means of prosecuting it. 

We may refer-in this connection 10 the 

decision of their Lordships of the Judicial 

Committee in the Privy Council case of 

Bhagwat Dayal Singh v. Debi Dayal Sahu 
(3). That is exactly what has happened 
in this case. We are, therefore, of opinion 
that the Subordinate Judge was:right in 
coming to the conclusion that the suit is 
maintainable at the instance of plaintiffs 
Nos. 2 to 6. l 
- The next ground taken is thatit is not open 
to thetransferors from defendant No.10 to 
apply to set aside the sale as the sale 
had already “been confirmed having regard 
to the provisions of O. XXI, r. 92 of the 
Code of Civil Procedure. -The answer to 
that contention is that the suit is rested 
on the allegation of fraud in obtaininga 
decree, and in such circumstances if the 
allegation is established, it necessarily follows 
that the sale falls along with it as it is 
‘alleged that the judgment-debtor No. 7 


himself has purchased the property. lf on the ` 


other hand the plaintiffs are not able to 
(3) 35 O 420, l 
lá- & 74 
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establish the -allegation that the purchase 
of defendant No. 7 was in the benam of 
his sou, then the trae legal position is that 
the sale would not be set aside even if it 
was tainted with fraud. If any authority 
is needed on the proposition reference, may 
be made to the case of  Chitambar Shri- 
nivasbhat v. Krishnappa (4), which is cited 
by this court in the decision of the case 
of Pares Nath Mullick .v. Hari Charan Dey 
(5). There Sir Lawrence Jenkins, C. J., 
pointed out that if a sale is set asideand 
the decree is held to -be fraudulent, 
but the purchase is made by a third party 
auction purchaser without notice of the fraud, 
the sale does not fall on the setting aside of 
the decree. ; 
It appears to us that it was -not-meces- 
sary for the Subordinate Judge to make 
the observations which occur from line 10 
at page 6 of the paper book up tothe word 
‘maintainable’ at the end of the same page. 
Both the appellant and respondents seem 
to think that the observations made there 
may prejudice them as the facts have not 
yet been investigated. We accordingly 


. order that the portion just referred to, that 


is, the portion of the judgment of the learned 
Subordinate Judge frem line 10 at page 
6 of the paper book to the end of the page 
will be deleted. The rest of the judgment 


“will stand: 


There will be no order as to costs: 

M. C. Ghose, J—T agree. 

A, Appeal dismisséd, - 
(4) 28 B 543. 


.. (8) 10 Ind, Gas, 361; 38 O 622; 150 W N 875;14 O 
L J300. : ; 
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~ LAHOREHIGH COURT. . .. 
Second Civil Appeal No. 2340 of 1929, _ 
October 19, 1932. - 

Jat LAL, J. 

SUNDER SINGH— PLAINTIFF © 
—APPELLANT . 
VETSUS Pies 

Rai Sahib NATHU RAM AND ANOTHER 
_ | ~— DEFENDANTS — RESPONDENTS. 5 
Pre-emption—Suit for~-Decree—Decree by vendor 
for higher amount against vendee~Suit by vendee for 
excess amount against pre-emptor or vendor—Whether 
lies. ye 


_ 


~ A gold certain property to B which sale was pre- 


empted by C by a suit. In that suit B urged that 
the sale was for Rs 700 paid by him in cash, waile 
‘A alleged that the sale was for lts. 700 in cash and 
R3-500 in regpect of which a balance had been struck 
in his favour by B.. Balleged that this balance was 
fictitious and bad been executed by him in favour of 
A after the transaction of sale- for. Rs: 700, it having 
been represented to him by A that eanit for pres 
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emption was likely tobe instituted. The trial Court 
gave a decree for pre-emption on payment of Rs. 700, 
but gave no definite finding with regard to Rs. 5(0 
except for a remark that the matter should ke left 
for settlement between tke parties in a separate suit. 
- Bubsequently on a suit brought by A a dectee was 
. granted against B for Rs (O menticned in the 

page struck. B then brought a suit for recovery 
of the amount decreed sgainst him in favour of A, 
impleading A and C as defendants: 

Held, that B could not recover the amount from 
either Aor C and that afresh suit did not lie for 
recovery of money from the successful pre-emptor 
which he (B) was made to pay tothe rendor subse- 
quent to the decree for pre-emption. 


Second Civil Appeal from the decree of 
the District Judge, Rawalpindi, dated the 
9th July, 1929, affirming that of the 
_ Subordinate Judge, First Class, Rawalpindi, 
dated the 23rd April, 1929. aS 

Mr. H. C. Kumar, for the Appellant. 

Judgment.— Karam Chand sold some 
property to Sundar Singh, Nathu Ram 
- pre-empted that saleby means of a suit, 
and it was alleged by him that the sale was 
for Rs. 650, in 1925. The plea of Sundar 
Singh was that the sale was for Rs. 700 paid 
by him in cash in 1924. Karam Chand alleged 
- that the sale was for Rs. 700 paid to him in 
cash and Rs. 500 in respect of which a 

balance had been struck in his favour by 
Sundar Singh. SundarSingh alleged that 
this balance was fictitious and had been 
executed by him in favour of Karam Chand 
a year after the transaction of sale for 
Rs.700 as it was represented to him byKaram 
Chand that a suit for pre-emption was 
likely’ to be instituted. The trial Court 
gave a decree for pre-emption on payment 
‘of Rs. 700 and of moneys spent by Sundar 
Singh on improvements of the property 
before the suit was instituted. With regard 
to Rs. 000 he did not give any definite 
finding, but made a remark that the niatter 
should be left for settlement between 
the parties in a separate suit and that 
Sundar Singh could recover the money from 
the pre-eimptor 1f he was made to pay the 
same. Sundar Singh did not appeal against 
this decree. -Subsequently on a sujt 
brought by Karam Chand a decree was 
_ granted against Sundar Singh for Rs. “500 
mentioned in the balance struck, . interest 
| and costs. Sundar Singh has now brought 
the suit out of which this second appeal 
has arisen for recovery of the amount decreed 
‘against him in favourof Karam Chand, He 
‘has impleaded both Karam Chand and 
Nathu Ram pre-emptor as defendants. This 
suit has been dismissed by the courts below. 
> On the second appealit is urged that the 
liability of Sundar Singh to pay Rs, 500 to 
Karam Chand was determined after the 
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decree for pre-emption had been granted in 
favour of Nathu Ram, therefore Sundar 
that amount 
from Nathu Ram. I am unable: to accept 
this contention. The appellant is entitled 
to recover the amount neither from Nathu 
Ram nor from Karam Chand; from Karam 
Chand by virtue of the decree granted in 
his favour against Sundar Singh after the 
pre-emption suit had been decided; from 
Nathu Ram, because the whole liability of 
Nathu Ram should have been determined in 
the pre-emption suit, and if Sundar Singh 
considered that the market value of the 
property orthe price paid by him had been 
under-estimated by the court which decided 
ihe pre-emption suit, he should have 
appealed from that decree. Iam aware of 
no authority whichsanctions the procedure 
adopted by Sundar Singh in this case by 
filing a fresh suit for the recovery of money 
from the successful pre-emptor which, he 
alleges, he was made to pay to the vendor 
subsequent tothe decree for pre-emption. 
Moreover, in the suit for pre-emption he 
was not given more than Rs. 700 because he 
raised a pleathat the item of Rs. 500 was 
fictitious. Jt isnot now open to him to claim 
against the pre-emptor that that item was 
a genuine item. In my opinion this suit is 
not maintainable and had been rightly 
dismissed. I dismiss this appeal and as the 


‘respondents are not present before me I 


make no order as to costs. 
N-A. ~ Appeal dismissed. 


MADRAS HIGH COURT. 
Civil Appéal No. 246 of 1928 
and l 
Civil Miscellaneous Petition No. 995 
of 1932. 
December 15, 1932. 
MADHAVAN NAIR AND JACKSON, JJ. 
MANNALURI YEGNANARAYANA- 
MURTHI AND ANOTHER — PLINTIFFs— 
APPELLANTS | 
i ` VETSUS 
MUNNALURI BALAKRISHNAYYA AND 
OTHERS - DEFENDANTS - RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O0. XXII, r. 10 
—Devolution of interest—Whether means devolution of 
entire interest—Decree against plaintiff—Death of 
plainti#f—Appeal by widow—Death of widow— 
idortgagee of deceased plaintt{f—Competency to contd- 
nue appeal —Costs. 

There is nothing to justify the view that thse deyo- 
lution of interest contemplated in O XXII, r. 10, 
ae ie Code, isa devolution of the entire 
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A was the mortgagee of the rights of the plaintiff 
in the suit. The suit was dismissed and the plaintiff 
having died in the meanwhile his widow filed an 
appeal against the decree. The widow also died and 
A filed an application to the High Court for permis- 
o continue the appeal under O. XXII, r. 
(1): 

Held that A being a mortgagee of the deceased 
Plaintiff's share in the suit properties, an ‘interest’ as 
contemplated by O. XXII, r. 10 had devolved on him 
and he might therefore be allowed to continue the 
appeal, 

Held, also tbat A being thus declared competent to 
conduct the appeal, on the dismissal of the appeal, be 
should pay the costs of the respondents. Maharaja 
Sir Manindra Chandra Nandi v Ram Lal Bhagat (3%), 
distinguished. Srinivasa Aiyangar v. Partapa Sinha 
Raja Saheb (3), not applied. Observations of Krishnan 
Pandaiai, J. in O. M.A, No. €9 and 70 of 1829 not 
accepted l 

Civil Appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patam,in Original Suit No. 4 of 1925. 

Mr. Ch. Raghava Rao, for the Appel- 
lant. 

- The Advocate General,Messrs. K. Umama- 
heswaran, V. Govindarajachart, V. Pattabhi- 
rama Sastri, V. Krishna Mohan and K. 
Kameswara Fao, for the Respondents. 

Judgment.—In_ considering whether, 
while dismissing the appeal, the appellant 
should be made to pay ‘the costs of the 
successful respondents, we have to decide 
the question whether the appellant is 
competent to prosecute this appeal. The 
present appellant is a mortgagee of the 
rightsof the plaintiff in the suit. The 
suit having been dismissed, the plaintiff's 
widow filed anappeal to this court against 


the decree, the plaintiff having died in tha’ 


meanwhile. His widow is now dead, and 
the mortgagee has filed an application to 


this court to be allowed to continue the: 


appeal. Under O. XXII, r. 10 (1) “in other 
cases 
volution of any interest during the pen- 
dency ofasuit, the suit may by leave of 


the court, be continued by or against the 


person to or upon whom such interest has 
come or devolved.” In Maharaja Sir 
Manindra Chandra Nandi ve Ram Lal 
Bhagat (1), it was held by the Privy 
Council that where a decree for possession 
and mesne profits has been obtained, 
thereis not power under O.. XXII, r. 10, 
or s. 47, Civil Procedure Code, to join asa 
defendant to the suit a tenant to whom 
during the pendency of the 


fendant has let the property so as to 


compel the tenant to account for profits. 


(1) 68 Ind. Oas. 973; 1 Pat. 581; 3L M. L. T. 131; 
4UPLRE(P. O0) 88& 43M L J 588, 27 O WN 29; 24 
Bom. LR 1251; AIR 1922P O 304; 20 A LJ 988; 15 
L 4 39 O L-J 642% 4PR L Td; 4014 220 
(P. 0. 
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which he has received from the land." 
On the reasoning of their Lordships con- 
tained in the decision it is argued that 
the mortgages of the plaintiff's interests in 


this case should not be allowed to continue | 


this appeal. 

The-decision in Maharaja Sir Manindra 
Chandra Nandiv. Ram Lal Bhagat (1), was 
passed in appeal from the judgment ofthe 
High Court of Patna reported as Ram 
Kumar Lal Bhagat v. Raja Mukund Sahi 
(2). Their Lordships reversed the decision 
of the High Court. The facts of the case 
were briefly these., The respondents before 
the Privy Council instituted as plaintifis 
a suit against one Raja Mukund Sahi to 
recover possession of six villages and a 
jungle which they claimed. The court of 
first instance dismissed the suit. Just one 
year afterthe dismissal the Raja gavea 
lease fora term of years of the right of 
mining for mica, andotherwise exploiting 
the jungle, to the appellant before the 
Privy Council. On appeal by the unsuc- 
cessful plaintiffs the High Court reversed 
the decision of the first court and made 
a decree in favour of the plaintiffs and 
remitted the case to the lower Court to 
take an account ofthe mesne profits to 
which the appellants were entitled for 


three years prior to the institution of the - . 


suit and for the period thereafter till the 
delivery of possession. In inquiring into 
the mesne profits the Amin not only as~ 
certained the rents which the Raja had 


received from the appellant before the. . 


Privy Council and the- other tenants but 
also proceeded to inquire what were the 
profits which the various lessees might be. 
taken to have made from the mica which 
they had extracted during the terms of 
their leases pending the somewhat pro- 
tracted litigation. It is clear, as pointed. 
out by the Privy Council, that In ascer- 
taining such mesne profits the successful: 
plaintiffs would not -be entitled to the 
actualrents which the trespassing defen- 
dant had received, nor could the lesseeg’ 
be rendered liable for damages in that’ 
suit to which they were not parties in’ 
respectofthe mica that they-had removed, 
On the receipt of the Amin’s report the: 
plaintiffs (that is, the respondents betore 
the Privy Council relying on the. state- 
ments with regard to the profits obtained’ 
from the mines made an application that’ 
the several lessees from the Raja should: 
The’ 
' (2:38 Ind Oas, 237; 1 P L J 598; (1917) Pat, 3t; 2P 
L W 424, : ; l 
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appellant before the Privy Council raised 
various objections and said thet since he 
knew of the plaintiffs’ claim to the property 
he had surrendered his leases and that he 
- should not be made a party. The Sub- 
ordinate Judge accepting his contentions 
dismissed the plaintiffs’ application. The 
High Courtin appeal fiom his order held, 
basing their order on the language of O.X XII, 
r. 10, Civil Procedure Code, that “the appel- 
lants are entitled to have the persons in 
question added as parties to ihe proceed- 
ings, and compel them to account for any 
profits which they may have received from 
the land.” Their Lordships of the Puiivy 
Council set aside this order, and in doing so 
they considered the scope of O. XXII, r. 10, 
Civil Procedure Code. 


_ Its scope is thus described: “The order 
contemplates cases of devolution of interest 
from original party to the suit whether 
plaintiff or defendant, upon some one else. 
The more ordinary cases are death, mar- 
riage, insolvency, and then come the 
general provisions of r. 10 for all other 
cases. But, they are all cases of devolu- 
tion.” Then after referring to s. 372 and 
noting that the words ‘in addition to’ in 
the earlier Code have disappeared in the 
. present Code their Lordships state this: 
“But the matter does not rest upon this 
change. The liability, if any, of the 
appellant to pay damages for removal of 
the mica is not a liability which has 
devolved to him from the defendant Raja. 
They were both liable, if liable at all, as 
trespassers and a case, if any, against the 
appellant must rest upon his action and 
the direct relations established thereby 
between him and the plaintiffs’, And then 
they point out that serious injustice should 
be-doneif any other view was taken. The 
reasoning contained in the last extract we 
have quoted from the judgment affords the 
veal basis of their Lordships’ decision. 
Order XXII, r. 10 relates to cases of 
devolution, and, as the liability of the 
appellant in that case was the liability of 
a trespasser which cannot be said to have 
devolved upon him from the defendant 
Raja, their Lordships held that he cannot 
be made liable in that suit and, therefore, 
refused to make him a party, the provision 
of O. XXII, r. 10 in such a case being 
absolutely inapplicable. This is the 
reasoning of their Lordships and itis not 
affected, :f we may say so with great respect, 
by the change in the language of the pre- 
sent Rule. We may also point out that 
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there is nothing in their Lordships’ observa- 
tions to justify the view that the devolution 
of interest contemplated in r. 10 is a 
devolution of the entire interest. The 
terms ofthe Rule which speaks of a devolu- 


-tion of any interest do not support such a 


view. For the above reasonsit appears to 
us that ihe reasoning of their Lordships in 
the Patna case cannot be relied upon for 
the view that the mortgagee of the plaint-. 
iffs’ interests inthe suit should not be sub- 
stituted in the place of the mortgagor and 
be allowed to continue the suit on his 
death. For the same reasons we regret we’ 
are unable to accept as correct the con- 
trary view enunciated by Krishnan 
Pandalai, J. injC. M. A. Nos. 69 and 70 of 1829 
etc. The decision in Srinivasa Atyangar Vv. 
Pratapa Simha Raja Saheb (3), has no 
application to the case before us, as in that 
case a mortgagee was soughtto be brought 
on record after the termination ofthe suit. 
._ In the present case the petitioner being 
a mortgagee of the deceased plaintiff's 
share inthe suit properties, an “interest” as. 
contemplated by O. KAJI, r. 10 has devolved 
on him and he may therefore be allowed 
io continue this appeal. We would, there~ 
fore, allow his petition. He being thus 
declared competent io conduct the appeal, 
it must follow, the appeal having been dis- 
missed, that heshould pay the costs of the 
respondents. It is argued by Mr. Raghava 
Rao on his behalf that the costs should be 
limited to the costs incurred by the res- 
pondents sincethe date of his application. 
We see no reason to limit the order in this 
manner. The appeal is dismissed with 
costs, one set. : 

- The petitioner in C.M. P: No. 995 of 32 
will get his costs ofthe application. 

N. K-A. Appeal dismissed. 


(3) 91 Ind. Cas. 820; 19 M L J 704; 22 L W 860; A I 
R 1926 Mad. 2i4, 
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LAHORE HiGH COURT. 
Second Civil Appeal No. 104 of 1932. 
November 19, 1932. 
BHD, J. 
NATH U—DeErenDant—APPELLANT 
VETSUB 
Sheikh WALI MUHAMMAD AND ANOTHERS = 

PLAINTIFFS— RESPONDENTS. 

Contract Act (IX of 1872‘, s. 2—Constderation— 
Abandonment of doubtful claim. 

Thenabandonment of a disputed or doubtful ‘claim 
is a valid consideration, aven if the claim is ultimately 
found to be without foundation. Ram Charon v. 
Sirtaji (1) and Upendra Nath Bose v. Bindeskri 
Prosad (2), referred to, ' 
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Second Civil Appeal from the preliminary 
decree ofthe Additional District Judge, 
Lahore, dated the 29th October, 1931, afirm- 
ing that of the Subordinate Judge, Second 
Class, Kasur, dated the 91h May, 1931. 

Messrs. Har Gopal and and Fakir Chand 
for the Appellant. 

Mr. M. C. Mahajan, for the Respondents. 

_Judgment.—This was a suit for recovery 
of Rs. 1,770 on the basis of a mortgage. 


The suit has been decreed by the. courts’ 


below and the defendant has preferred a 
second appeal, 

The material facts may be very briefly 
stated as follows :— 

An association called “Baradaran i-mil- 
lat” was formed at Kasur and the defend- 
ant’s sons, Siraj Din and Firoz Din, were 
the Secretary and Treasurer thereof. There 
were 100 members of the association and 
each was to pay Rs. 10 as subscription 
and the amount thus subscribed was to be 
paid to one ofthe members by drawing 
lots until all the members had their turn. 
The association was toremain in existence 
for 100 months, but before the expiry of 
the period, it ceased to -function and the 
plaintifis, thereupon, claimed Rs. 1,770 
from the defendant's sons on account of the 
balance of the- subscription paid by them. 
The defendant thereupon execuled a morig- 
age-deed in favour ofthe plaintiffs to secure 
the payment of that amount and the 
plaintiffs gave up the claim against the 
defendani's sons. This happened in 1927. 
In June 1930, the plaintiffs sued for re- 
covery of the amount on the basis of the 
morigage-deed executed by- the defendant. 
The defendant resisted the suit pleading 
that he was not liable asthe “Baradran-i- 
Millat” was an illegal association as it 
consisted of over 20 members but was not 
registered as required bys. 4of theIndian 
Companies Act and that the mortgage- 
deed was executed under undue influence. 
The courts below have rejected these pleas 
and decreed the suit as stated’ above. 

In appeal, itis urged on behalf of the 
defendant that the association referred to 
above being an illegal body and its pur- 
pose having been carried out in part, the 
courts below were wrong in decreeing the 
plaintifis’ claim. On behalf of the plaint- 
iffs-respondents, on the other hand it is 
urged that the association does not fall 
within the purview of 5.4 of the Indian 
Companies Act and that even if it did, a 
suit for 1efund- of the subscription paid 
by the plaintiffs was maintainable. Lastly 
it was urged on behalf of the respondents 
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` that even if the above contentions are not 


accepted, the contract with the defendant 
on which lhe present suit is based is 
binding on him as it was effected in consi- 
deration of the plaintiff's giving upa dis- 
puted claim against the defendant's sons 
and this was a valid consideration forthe 
contract. á 

The questions, whether the association, 
called the ‘Baradran-i-Millat described 
above required registration and whether a 
claim for refund of subscriptions would 
have been legally maintainable against 
the defendants sons are not free from. 
doubt; but I consider it unnecessary to 
discuss them for the purpose of this ap- 
peal, as it seems to my mind clear that. 
the last contenlion of the learned Counsel 
for the respondents must be upheld. It must. 
be carefully borne in mind at the outset. 
that the present claim is not for the refund 
of the subscriptions against the Treasurer 
and Secretary of the association but against 
the defendant their father who took > their 
liability upon himself by virtue of the 
mortgage-deed upon which the suit is based; 
It is not denied that Lhe sum of Rs.1,770, was 
actually due to the plaintiffs, as balance 
of the subscriptions paid by them. The 
question, whether the sum could be legally 
recovered from defendant's sons, can at ` 
best be considered doubtful In view of. 
the technical pleas raised. But assuming 
that there was some doubt in the matter 
the fact remains that the defendant execut- 
ed a mortgage-deed ın favour ofthe plaint- 
ifs in consideration of their giving up 
the claim against his sons. It is well 
established that the abandonment of a dıs- 
puted or doubtful claim is a valid consi- 
deration and it has been held that it makes 
no difference, evenif the claim 1s ultimate- 
ly found to be without foundetion: Ram 
Charan v. Sirtaji 90 Ind. Cas. 766(1) and 
Upendra Nath Bose v. Bindeshrt Prosad 32 
Ind. Gas. 468 (2). By the execution of 
the deed the defendant's sons were saved 
from the prospect of-a protracted and un- 
certain litigation with which they were 


. threatened. 


I, iherefore, hold that there was valid 
consideration for the mortgage-deed execut- 
ed by the defendant and - he has been 
rightly held to beliable on it. The appeal 
must, therefore, fail and ‘is hereby dismiss- 
ed with costs. < 


A ; ; Appeal dismissed, 


` (1) 90 Ind Cas 766; ZOW N849.. 


- (2).32-Ind. Cas; 468 
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ALLAHABAD HIGH COURT. 
Criminal Reference No. 909 of 1932. 
March 3, 1933. 
IQBAL AHMAD, J, 
SUBHANI— AcCOUSED 
VErSUS 
KMPEROR— Opposite PARTY. 

Motor Vehicles Act (VIII of 1914), 3. 16—U. P. Motor 
Vehicles Rules, rr.79, 81—Permit for plying through 
certain route within certain district~Construction of 
permit—Driving through other route insame district 
—Offence—Omission in permit to state maximum 
number of passengers— Conviction under r. 81, legality 


Where the permit that was granted to the owner 
of lorry accorded permission for the Jorry in 
question to ply within the Bhadohi District and the 
road on which the lorry was permitted to ply was 
also specified in the permit in the following words.— 
“State portion of the road from Bhadohi to Chih”, 
and the accused drove the lorry through another road 
in the same district: 

Heid, that the specification “within the Bhadohi 
District” in the permit was merely descriptive of the 
route specified in the permit and was, therefore, 
controlled by the route specified therein. The permit 
cannot be interpreted asaccording permission for the 
lorry to be driven throughout the Bhadohi District 
and the accused was liable to be convicted under g, 
16 of the Motor Vehicles Act for contravening r. 79 of 
the U. P. Motor Vehicles Rules of 1928. 


= Where the permit does nob state the maximum 
number of passengers to be carried there can be no 
conviction for contravening r, 81. 


Criminal Reference by the Sessions Judge, 
Mirzapur. 

The Assistant Government Advocate, for 
‘the Crown. 


Judgment—This isa reference by the 
learned Sessions Judge of Mirzapur 
recommending that the conviction of Sub- 
hani under s, 16 of the Motor Vehicles Act 
(Act No. VIII of 1914) for contravening 
ir. 70 and 81 of the U. P. Motor Vehicles 
Rules of 1928, by a Magistrate of the First 
Class be quashed and that the fine paid 
by Subhani be refunded to him. 

The facts found by the learned Magistrate 
are that lorry No. 94 was driven on the 
Chilh-Gopiganj Road by one Niaz Ahmad 
andthat Subhani accused was in charge 
ofthe lorry. The permit that was granted 
tothe owner of the lorry accorded permis- 
sion for the lorry in question to ply within 
the Bhadohi district and the road on 
-which the lorry was permitted to ply was 
also specified in permit in the following 
words:— 
- “State portion of the road from 
Bhadohi to Chilh.” The Chilh-Gopiganj 
road on which the lorry was being driven 
by Niaz Ahmad was not specified in-the 
permit. The maximum number -of pas- 
sengers andthe maximum weight of goods 
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which could be carried on the lorry in 
question were not as enjoined by r. 81 of 
the U.P. Motor Vehicles Rules, 1928, speci- 
fied inthe permit. It is further to be 
noted that the permit was not in the 
revised form given in schedule of ihe 
above-mentioned rules. 

The case for the prosecution was that 
as the lorry was driven on a road that was 
not specified in the permit there was a 
violation of r. 79 of the U. P. Motor 
Vehicles Rules and that as grealer number 
of passengers than could be taken in the 
lorry were found inthe lorry r. 81 was 
also violated. The learned Magistrate, as 
already stated, accepted the . case for 
the prosecution. He has now, however, 
while subimtting his explanation to this 
court admittedthat in view of the omis- 
sion in the permit to specify the maxi- 
mum number of passengers that could be 
carried in the lorry, the conviction for 
contravening r. 8lis bad in law. I agree 
with the learned Sessions Judge and the 
learned Magistrate on the point and quash 
the conviction of Subhani for violating 
r. Slofthe U. P. Motor Vehicles Rules 
and direct that the fine imposed for that 
offence be refunded to him. 

It now remains to consider the propriety 
orotherwise of theconviction of Subhani 
for confravening r.79 of the U. P.Motor 
Vehicles Rules, 1928. 

Section 10 (1) . ofthe Motor Vehicles Act 
provides that:— 


‘The owner of every motor vehicle shall cause it to 
be registered in the prescribed manner ” 


and that the. registration shall be validin 
such area as may be specified in the certificate 
of registration. The words “motor vehicle" 
include a lorry, a mctor bus, a motor car 
etc: Vide s. 2 of the Act. The word 
prescribed” is also defined as meaning 
“prescribed by rules under this Act.” 
The U. P. Motor Vehicles Rules, 1928, 
have been framed bythe Local Govern- 
ment in exercise of the powers vested in it 
by s. 11 of the Act and the rules sofram- 
ed have the force of law: vide s. 11 (3) of the 
Act. Rule 75 of the rules framed by the 
Local Governnient provides that:— 


“A motor venicle shall not be used as a public 
motor vehicle unless it has been registered ag such.” 


The application for registration is to be 
in theform prescribed by schedule A of 
the rules. The application must specify, 
tnter alta, in the case of motor cabs, 
“the area within which the vehicle will 
ply” and in the case of a motor bus or a 
motor lorry “the route on which the 
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vehicle will ply”: vide serial Nos. 17 and 
18 of schedule A. 

In the case of public vehicles—-as was the 
lorry in question—it 1s further provided by 


T.79 of the. rules framed by the Local. 


Government that on an application being 
made a permit isto be granted contain- 
ing inter alia “the area within which or the 
route on which the vehicle may be driven.” 
The permit is to be on a form prescribed 
by schedule F. ; 

Inthe case before meas stated above, 


the permit accorded permission for the 


lorry to be driven within the Bhadohi 
district andthe route on which it was to 
be driven was also specified in the permit. 
Itiscommon ground that the road on 
which thelorry was being driven on the 
date onwhich the offence of contravening 
r. 79 is alleged to have been committed 
was not specified in the permit. Thereis 
also no evidence onthe record whether 
theroad on which the lorry was found is 
oris notin Bhadohi district. 
Sessions Judge was of the opinion that 
as permission was granted by the permit 
to ply the vehicle within Bhadohi dis- 
trict. and asit did not appear from the 
evidence in the case whether the Chilh- 
Gopiganj Road was not in that district 
Subhani could not be convicted for com- 
mitting a breach of r. 79. The learned 
Judge further held that “the permission 
for the entire Bbhadohi district is not 
restricted by the further permission to 
ply on the state portion of the road from 
Bhadohi to Chilh.” 

Tamunable to agree with the learned 
Sessions Judge. Itis truethat r. 79 pro- 
vides that the permit is to indicate “the 
area within which or the route within 
which the vehicle may be driven, but the 
following rules in and the schedules attach- 
ed to the rules framed by the Local 
Government makeit abundantly clear that 
inthe caseof a motor bus or a motor 
lorry whichis used as a- public vehicle 
the route onwhichitis permitted to ply 
must be specified in the permit and that 
route cannot be departed from. Class 


No. 18 of schedule A oftherules distinctly- 


provides thatin the case of a motor bus 
ora motor lorry the route on whichthe 
vehicle will ply is to be detailed in the 
application for registration. In the case 
of amotorcabitis provided by the same 
schedule that theapplicationis to contain 
the area as distinguished from the route 
within which the cab is to ply. Thus it 
is manifest that it was intended hy the 
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rules thatin the case of a motor bus or 
a motor lorry the route, as distinguished 
from area, should be distinctly specified 
in the application for registration. Further 
r.82 lays down that ‘the owner of a 
motor bus shall cause to be exhibited 
on the vehicle the route of the ultimate 
destination of the vehicle’ As permits 
have to be granted for every public motor 
vehicle, beita cab ora busora lorry, it 
was provided byr. 79 thatthe area within. 
which or the route within which the vehicle 
is to be driven is to be specified in the 
permit. Ifthe permit is for a motor cab 
the area within which it is to be driven 
is to he specified. Ontheother hand if the 
public motor vehicle is a lorry,as is the 
case before me, the route on which the lorry 
is tobe driven hastobe specified in the 
permit. 

Turning to the permit that was granted 
for the use ofthe lorry in question we 
find thatitlaid down thatit was to ply 


withinthe Bhadohi district on the route. 
specified inthe permit. The words “with-' 
in the Bhadohi district’ were merely 


descriptive of the route specified in the. 
permit and are, therefore, controlled by the 
route specified therein. The permit cannot 
be interpreted as according permission 
for the lorry to bedriven throughout the 
Bhadohi district. If it was the intention 
to allow the lorry tobedriven at any and 
every road in that districtitwas futile to 
specify the routein the permit. The in- 
terpretation put upon the permit by the 
learned Sessions Judge defeatsitself and 
I, therefore, cannot accept the same. 

For the reasons given abovel decline to 
accept thereference so far as the convic- 
tion of Subhani under s. 16 of the Act for 
contravening r. 79 of the U.P. Motor- 
Vehicles Rules, 1928, is concerned. Lei the 
record be returned. 

A. Reference rejected. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 225 of 1932. 
July 6, 1932. 
BHIDE, J. 
HABIB ULLAH —DEFENDANT—ÅPPELLANT 
VETSUS ea he 
ATMA SINGH—PLAINTIFF—RESPONDENT. 
Ciril Procedure Code (Act V of 1908), s. 100—Rea« 
sonable and probable cause, whether question of 


act. 
The question whether an injunction was obtained 
without reasonable and probable cause is purely one 
of fact in India. Pestonji M. Moody v. Queen Insurs 


ance Company (2), followed. 


Bed: 


- Second Civil Appeal from a decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 12th November, 1931, affirming that of 
the Subordinate Judge, Fourth Class, Ajnala, 
dated the 22nd May, 1931. . 
_. Mr. Nawal Kishore, for the Appellant. 

: Mr. Hargopal, for the Respondent. 
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Judgment.—This second appeal arises 


out of a suit for damages based on the 
allegation that the defendant had malicious- 
ly obtained a temporary injunction and. 
kept the plaintiff out of possession of cer- 
tain house property. Both the courts below 
have found that the injunction was obtained 
without reasonable and probable cause. 


: An objection was raised on behalf of the. 


respondent that the finding of the court 
‘below in this respect being one of fact, no 
second appeal lies. The learned Counsel 
for the appellant contended that the ques- 
tion- whether the injunction was obtained 
without reasonable and probable cause is a 
mixed question of fact and law and cited 
Nagendra Nath Ray v. Basanta Das Bairagya 
(1), in support of the contention. "The 
learned Counsel for the respondent, on the 
other hand, relied on a ruling of their 
Lordships of the Privy Council viz., Pestonji 
M. Moody v. The Queen Insurance Company 
(2). The latter ruling clearly shows that 
in India, at any rate, the question whether 
there was reasonable and probable cause in 
such a case is purely one of fact. Under 
the circumstances the contention of the 
learned Counsel for the respondent must 
prevail. |. 

-: I dismiss the appeal hut, in view of all 


the circumstances, I leave the parties to 


bear their costs. 


NGA. Appeal dismissed. 


(1) 125 Ind. Cas. 667; 57 O 25; A I R.1930 Cal. 392; 
Ind. Rul, (1930) Cal. 587. ; 
(2) 25 B 332; 2 Bom. L R 938; 1 OW N 781: 10M L 
J 30) (P. O.) ; 
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NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
Civil Revision No. 388 of 1931. 
February 13, 1933. 
: Macnair, J.C. 
RAGHUNATH HARIHAR PINGLE 
2 —APPLIGANT l 


-~ versus 
KHATUM BI AND OTHERS—NON- 
b g APPLICANTS, 
Civil Procedure Code (Act V of 1908), s. 151, OLX, 7. 9 
— Execution of decree—Dismissal of objection for de- 
faultof appearance—Inherent-power to restore, 


T 
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- Where an objection to execution has been dismissed 
for default of appearance of the objector the court has - 
inherent power to restore thesameif the objector had 
sufficient cause for his absence. ) : 
The fact that a party has another remedy which 
involves trouble does not debar the. court-in every 
case from exercising its inherent powers. Atmaramsao 
y. Rambharos (1), Gadi Neelreni v. Marappareddigari 
Narayana Reddi (2) Alagasundaram Pillai v, Pichu- 
vier (4) and Bhagvan Sarlaram Sonar v. Datlatrava 
Jayant (5), distinguished Thakur Prasad v. Fokir 
Ullah (3\, Basaratullah Mean v. Reazuddin Mean (6), 
Harlal v Narayan'7), Hari Singh v. Bulagi Mal (8) 
and Sarat Krishna Bose v. Bisweswar Mitra (9), relie 
on. : 
Application forrevision of an order ofthe 
Sub-Judge, Second Class, Umrer, dated the 
5th August, 1931, in Miscellanous Judicial 
Case No. 137 of 1930, arising in execution 


proceedings of Civil Suit No. 262 of 


1928. es 


Order.—The non-applicants Nos. 1 to.4 
are successful objectors in an execution. 
case. The sole ground on which I am’ 
asked to interfere is that the objection was 
dismissed in default, and the order restoring 
it is without jurisdiction. l Se? 

It was held by Jackson, A. J. C., in 
Atmaramsao v. Rambharos (1), that a. court 


-has no jurisdiction to restore a suit dismis- 


sed for default except under the provisions 
of O. IX, of the First Schedule to the Civil 
Procedure Code. I see ` no reason to 
dissent from that decision. The reason 
underlying it is well stated by Oldfield, J., 
in- Gadi Neelaveni v. Marappareddigari 
Narayana Reddi (1). 

“It isin my opinion impossible to presume that 
the rules (7. e. rr. 9 and 13 of,O. IX), under considera- 
tion contain an imperfect statement of the law -cn 
the very definite topic, with which they deal, the 


provision of a summary procedure for the re-opening 
of ex parte proceedings.” 


This reason has no application to the 
facts I am considering, since, as the Privy 
Council have held in Thakur Prasad v. 
Fakirullah (8), the procedure provided in 
the Code in regard to suits does not apply 
to applications for execution of decrees. In 
Alagasundaram Pillai v. Pichuvicr (4), 
Wallace, J., has remarked :— 

“It would be surprising if, in the matier cf 


execution, the court has inherent powers which it 
does not poscers in the case ofa suit” 


. But, es I have pcinted out, the resson for 
holding that the court has no inherent 
powers in this respect has no application 


(1) 121 Ind. Caa 659; 26 NL R 20, Ind. Rul. (1950) 
Nag. 115: AIR 1930 Nag. 48 
26ML 


(2) 53 Ind. Cas RAT; 48M 94: 37 M L T 599; 

T 377; 101, W GOK (1920) MW N 19¢F. B) 

f S 105; 5M L J 3;22 I A 44; 6 Sar. POJ 526 
(4) 120 Ind. Cas. 567; 59M 899: A I R 1929 Mad. 

757; 57 M L J381; 30 L W 424; Ind, Rul, (1933) Mad, 

23 (F.B,) O TK aa 


3 
‘ 


A 


ba Pa 
oa 

- 

a 


y 


1933 ; 


when the order. is passed in’ execution 
proceedings. Again, Wallace J’s subsequ- 
ent remarks appear to indicate that the 
court might exercise its inherent powersif 
the party had no other remedy, for instance, 
if a decree-holder was absent owing to 
circumstances beyond his control; -and 
limitation prevented a fresh ‘application 
for execution. In Bhagvan Savalram 
Sonar v. Dattatraya Jayant (5), Macleod, 
C.J., after remarking that it was difficult 
to` see how the provisions of s. 151 would 
apply, based his decision on the fact that 
no satisfactory reason for absence was 
given. In Basaratulla Mean v. Reajuddin 
Mean (6) Cuming and Page, JJ., appear 
to have considered that an order such as 
the one I am considering might in suitable 
cases be passed in the exercise of the 
inherent jurisdiction of the court. The 
same view was taken by Hallifax, A. J. O., 
‘in Harlal v. Narayan (7). 

In my opinion, since the procedure provid- 
ed in the Code does not apply to applica- 
tions for execution of decrees, the court 
must rely on itsinherent powers and adopt 
‘a procedure demanded by equity and con- 
venience when O. XXI, of the First Schedule 
does not provide any procedure. It has 
‘been pointed out in Hari Singh v. Bulaqi 
Mal (8), that no power to .dismiss an 
‘application for execution on failure of the 
decree-holder to appear is expressly con- 
ferred: obviously, when the decree-holder 
does not appear, no other order except 
dismissal for default is suitable. 
Similarly, if it is obvious that the failure 
of a decree-holder to appear was due to no 
‘fault of his, the application for execution 
should be restored to file. This view has 
been taken in Hari Singh v. Bulagi Mal 
(8), and Sarat Krishna Bose v. Bisweswar 
Mitra (9). 


It is urged that the exercise of inherent 
powers was improper, as another remedy, 
namely the filing of a suit existed. 

The fact that a party has another 
remedy which involvestrouble does not, in 
my opinion, debar-the court in every case 
fromm exercising its inherent powers. Such 
powers are exercised in all Provinces in 
suitable cases, even when the injury. tobe 
_ (5) 96 Iad. Cas. 411; 50 B 457; 28 Bom. LR 686; A 
I R,1926 Bom. 377. 

“ (6) 96 Ind. Cas. 705; 53 C 679; 300 W N 570; AIR 
1926 Cal. 773. T 
(7) 61 Ind. Cas. 420; 18 N L R 152.. 


(8) 119 Ind. Oas. 494: 11 Lah.93; Ind. Rul. (1929) 
Lah 91^: A I R 1930 Lah. 20 


9) 103 Ind. Cas, 69; 54 O 405;310WNi76; AI R 
- 927 Cal, 534. 
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avoided is- the entire loss of a petty-claim 
the. injury is not necessarily less if it 
consists in extra trouble and expenditure 
for the prosecution of a substantial claim. 
It is of course seldom advisable to in- 
vestigatea doubtful allegation that improper 
injury has been caused by an order, if 
the injury inflicted by the order is of little 
importance to the applicant. 

| In the present case it ‘is not disputed 
that the objector had sufficient cause for 
his absence. 1 see, then, no reason for 
interference in revision. I add that if it 
had appeared doubtful whether .sufficient 
cause for absence existed, it would have 
been proper to refuse to hear evidence and 
decide the matter, on the ground that the 
applicant had another remedy. The ap- 
plication is dismissed. . Costs on the ap- 
plicant: Counsel’s fee Rs. 20. 

A. Application dismissed. 





LAHORE HIGH GOURT. 
Second Civil Appeal No. 316 of 1927, 
March 29, 1932. 
HARRISON AND ADDISON, Jd.. 
Shrimati SAT BHARAT AND ANOTHER 
— PLAINTIFFS APPELLANTS 
VETSUS ; 
JAMIAT RAI AND oTHERS—DEFENDANTS 
l — RESPONDENTS. 
= Civil Procedure Code (Act V of 1908), Sch. II, para. 
16—Award—Objection that party has not signed— 
Appeal, comvetency of —Revision, whether lies, 
The question of the invalidity of a reference to-ar- 


‘bitration from whatever cause, including the failure of 


party to sign, cannot form the subject-matter of an 
appeal. Guranditta v, Pakhar Ram (3), Balkishan 
Sohan Singh (4), Wiran Walt v. Hira Nand (5) and 
Ralla Ram Walaiti Ram v. Banarsi Lal Jagan Nath 
(6', followed. 

“ A revision also does not lie in such cases. 

Second Civil Appeal from a decree of the 
District Judge, Sialkot, dated the 9th 
November, 1926, affirming that of the Sub- 
ordinate Judge, First Class, Sialkot, dated 
the 10th May, 1926. 

Dr. Nand Lal, for the Appellants. 

Messrs. Mehr Chand Mahajan and Hem 


Raj Mahajan, for the Respondents. 


Judgment.—Two cross suits were brought 


by Des Raj against the firm Aya Ram-Devi 


Dyal and by Aya Ram-Devi Dyal through 
Mangal Sain against Des Raj. In both cases 
there was a referenceto arbitration and in ac- 
cordance with the award the suit of the 
firm Aya Ram-Devi Dyal was dismissed and 
a decree was passed in favour of Des Raj 


for Rs. 1,107-15. 


No objections were raised. in-the - trial 
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Court. The only appeals presented to the 
District Judge were by three individuals, 
Buta Ram, Pars Ram and Jiwan Mal, who 
alleged that they were members of the firm 
Aya Ram-Devi Dyal, that they had not been 
individually impleaded and that they were 
not aware of the reference to arbitration. 
They, therefore, prayed that the decrees 
passed on the award be set aside. 


The appeals wére dismissed by the learned - 


District Judge on the finding that they 
“were not competent. He relied on Kanhia 
Lal v. Narain Singh (1) and Mahomed Valli 
Asmal v. Vallt Asmal (2). 

Two second appeals have been presented 
in this court and, in the alternative, in his 
last ground, Dr. Nand Lal has asked that 
they be treated as petitions for revision. 
The point agitated is one, on which there is 
more than ample authority and especially 
of this court, viz., Guranditta v. Pokhar Ram 
(3), Balkishen v. Sohan Singh (4), Wiran 
Waliv. Hira Nand (5) and finally Ralla 
Ram Walaiti Ram v. Banarsi Lal Jagan 
Nath (6) in which the learned Chief 
Justice has reviewed the position of 
the case law on the question. We hold that 
the decision of the District Judge is per- 
fectly correct and .that no appeal lay to 
him and that no appeal lies to us, the 
point being whether the question of the 
invalidity of a reference to arbitration from 
whatever cause, including the failure of a 
party to sign, can form the subject-matter 
of an appeal to the District Judge or the 
High Court. The decision is that it cannot. 

The question of the alternative prayer for 
revision remains and this is decided in 
Ralla Ram Walaiti Ram v. Banarsi Lal 
Jagan Nath (6). The whole law of references, 
awards and decrees following upon the 
awards is highly technical. A very limited 
right of appeal is conceded. Cetain points 
can be agitated before the trial Court and 
the decision of such as fall within the ambit 
of cl. (15) (1) (©) is final. A limited appeal 
as defined in para. 16 ofSch. II is allowed 
from the decree following upon the award 
and the factthat such an appeal is allowed 
closes the door to a revision. It does not 


(1)31 Ind. Cas. 700; 28 P R 1916; 11 PWR 
1916 


(2) 79 Ind. Cas 723; AIR 1924 Bom. 324; 26 Bom. 
LRIT. 

(3) 104 Ind.Cas. 202; 8 Lah. 693; A I R 1927Lah. 362: 
9 Lah. LJ 569; 29 P LR 247, 

(4) 116 Ind. Cas. 559; 10 L 871; AI R 1929 Lah. 470; 
31 P LR 165. 

(5) 131 Ind. Cas. 248 \2) 12 Lab. 408; AI R 1921 Lah, 
126; 32 PLR 44. 

(6) 136 Ind. Cas 11: 33 PLR 163; Ind. Rul, (1932) 
Lah, 187; AJ R 1932 Lah. 239, 
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follow that because an appeal is not allowed 
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on certain points the door is therefore re- 
opened but rather the reverse. The provision 
of any appeal at all bars a revision. 

The appeals and the applications for re- 
vision are dismissed with costs. 

N.-A, Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Second Civil Appeal No. 559 of 1930. 
January 10, 1933. 

GRILLE, A. J. C. a 
RAMCHANDRA AGGARWAL — 
PLAINTIFF — APPELLANT 
VETSUS 
Thakur ONKARSINGH — Drerenpant— 

RESPONDENT. 

C. P, Land Revenue Act (II of 1917), s. 218—~ 
‘Minerals’, meaning of-—Limestone boulders, whether 
minerals, : 

Limestone boulders lying on the surfaceof land are 
not minerals within the meaning of s. 218 of the C. P, 
Land Revenue Act. A ‘miueral’ within the section 
must be something that can be mined and not some- 
thing that may be casually picked up. Glargow (Lord 
Provost) v. Farie (1), Hext v, Gill (2), North British 
Railway v. Budhill Coal & Sandstone Co . (3) and Bell 
v. Wilson (4), referred to, ` 


Second Civil Appeal against the decre 
of the District Judge, Nimar, in C. A. No. 
74 of 1930, dated the 5th July, 1930, pre- 
ferred against that of the Sub-Judge, 
Second Class, Khandwa, in C. S.. Nọ. 477 
of 1929, dated the 10th February, 1929. 

Mr. W.R. Puranik, forthe Appellant. 

Mr. S. Hifazat Ali, for the Respondent. 

Judgment—This second appeal arises 
out of a suit brought by the malguzar 
againt a tenant for the value of limestone 
boulders removed by the latter from fields 
in his village for the purpose of construct- 
ing a well. The plaintiff's suit was dis- 
missed in the trial Court partly on the 
ground that these boulders were minerals 
and that all property ın minerals vested in 
Government by virtue of s. 218 of the C. P. 
Land Revenue Act, 1917, and that the 
malguzar cannot claim in respect of them, 
and in the lower Appellate Court entirely 
on that ground. The plaintiff in this 
second appeal urges that the finding that 
the property in the stones lying on the 
surface of the land vested in Government 
and that they were minerals is incorrect. 

The term “mineral” so far as I am aware 
has not been the subject of legislative 
or judicial definition in India. The lower 
Appellate Court has based its decision on 
the ahsolute scientific definition of the-word 
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and has quoted the definitions in Og’live's 
and Webster’s dictionaries in support of 
the view that limestone boulders are 
minerals. That they are minerals in the 
scientific meaning of the word is undoubted 
but it does not follow that the Legislature 
intended the word “minerals” to have this 
universal meaning when it enacted the O. 
P. Land Revenue Act. As stated 
by Lord Watson in Glasgow (Lord 
Provost) v. Farie (1), ‘Mines’ and ‘minerals’ 
are not definite terms: they are susceptible 
of limitation or expansion according to the 
intention with which they are used.” In 
the same case Lord Halsbury observed that 
what the court had to determine was “what 
these words (other minerals) meant in the 
vernacular of the mining world, the com- 
mercial world, and landowners, at the time 
when the purchase was effected, and whe- 
ther the particular substance was so regard- 
ed asa mineral.” This principle which was 
originally enunciated in somewhat different 
terms in Hext v. Gill (2) was endorsed by 
Lord Gorel in North British Railway v. 
Budhill Coal & Sandstone, Co. (3). 

Were the strict scientific definition to be 
adopted, namely, that of Og’lvie “any in- 
gredient in the earth’s crust more specifi- 
cally a body destitute of organisation 
but with definite chemical composition and 
which naturally exists within the earth or 
at its surface” or of Webster: “an inorganic 
species or substance occurring in nature 
having a definite chemical composition 
usually a distinct crystaline form,” the re- 
sult would be that everything except the 
purely vegetable surface of the earth would 
vest in Government. This can never have 
been the intention of the Legislature when 
the word “mineral” is associated with 
“mines and quarries.” The scientific de- 
finition must be modified with reference to 
the commonly accepted meaning of the term 
which is indicated by its etymology. The 
words ‘mineral’ and ‘mine’ are derived 
from a Low Latin word ‘minare signifying 
‘ducere, to lead,’ and the interpretation of 
the word is “to draw or lead, se., a way, 
or passage underground, a subterraneous 
duct, course or passage, whether in search 
of metals or to destroy fortifications ;” per 
Turner, L. J., in Bell v. Wilson (4). The 

(1) (1888) 13 App. Cas. 657; 58 LJ P C33; 60LT 
274:-37 W R 627. 

(2) (1872) 7 Ch. 699; 41 LJ Ch. 761; 27 L T 291; 20 
W R957 


(3) (1910) 
J79:28TLR 
(4) (1866) 1 Gh, 303; 35 L J 


Oh. $37; 12 Jur. (x, 6) 
263; 14 L T 115; 14 W R 493, 
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AO. 116; 79 L JP O 31; 101 L T 609; 54 
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used in legislative enactments relating to 
rights of the Crown in land, þe dissociated 
from the idea of extraction and this view, 
with reference tos. 218 of the C. P. Land 
Revenue Act, finds support in the Explana- 
tion to that section that sand and clay 
which are not minerals mined ‘or quarried 
are to be considered minerals in certain spe- 
cified circumstances. This proviso in effect 
lays down that while sand and clay are 
undoubtedly minerals they do not, save in 
exceptional circumstances, come within 
the category of minerals as contemplated 
in the section itself. The category restrict- 
ed to such minerals as are won from the 
earth by a process of excavation whether 
subterraneously by mines or from the sur- 
face by quarries. The matter has been 
summed up by Lord Gorell in of Glasgow. 
(Lord Provost) v. Farie (1) in the following 
terms: l 

“The word ‘minerals' imports prima facie and 
apart from any context, all substances other than the 
vegetable matters forming the ordinary surface of 
the ground. In this widest sense clay is unquestion- 
ably a mineral...I think the reservation must be taken 
to extend to all such bodies of mineral substances,. 
lying together in seams, beds or Strata, as are com- 


monly worked for profit, and have a value indepen- 
dent of the surafce of the land.” 

This, in my opinion, is the interpretation 
which the word ‘minerals’ must bear.in:s. 
218 of the C, P. Land Revente Act. The 
term ‘mineral’ will include such substances 
whether extracted from a mine or a quarry 
or even occurring as an out-crop, pro- 
vided it forms part of a seam, bed, a stratum 
but cannot apply to loose boulders or stones 
lying on the surface of the ground disin- 
tegrated from the present stratum. A 
mineral in the body of the section must be 
something that can be mined and not 
something that may be casually picked up. 

In this view I hold thatjthe boulders 
which have been collected and used by the 
defendant are not minerals within the 
meaning of the word as used in s. 218 of 
the C. P. Land Revenue Act. |The decision 
of the lower Appellate Court is set aside 
and the case is remanded to that court for 
a decision of the remaining issues which were 
left undetermined in appeal. The usual 
refund certificate will be Jgranted and 
costs will be costs-in the case; ee 

A. Case remanded. x 
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LAHORE HIGH COURT, 
Second Civil Appeal No. 630 of 1931, 
October 10, 1932. 
BuHIDE, J. 
ABDUL MAKSAD AND OTHERS — - 
PLAINTIFF3 — APPELLANTS 
versus 
Khan Bahadur Malik MOHAMMAD 
AMIN — DEFENDANT — RESPONDENT. 
Customary Law (Punjab)—Abadi—Right to locate 
tenants, whether confers right to malba 
.The mere fact that a person is entitled to locate 
tenants ina village does not necessarily show that 
the right to the malba also rests in him, Bhambul 
Devi v. Narain Singh (2), ` 
- Second Civil Appeal from the decree of 
the District Judge, Attock at Campbellpur, 
dated the 12th January, 1931, affirming 
that of - the Senior Subordinate Judge, 
Attock at Campbellpur,- dated the 19th 
August, 1930. 
Mr, J. N. Aggarwal, for the Appel- 
lants. , 
. Mr. Barkat Ali, for the Respondent. 
Judgment.—This wasa suit for a declar- 
ation thatthe entry in para. 12 of the 
wajib-ul-zrz made at the fourth regular 
settlement in the Record of Rights of the 
village Shamasabad was incorrect and that 
the defendant was not the sole owner of 
Ferozepura, which is a portion of Shamas- 
abad. 
follows: — 
-_ “The abadi of Ferozepura was founded by 
Malik Feroz Khan. 
build their kothas in the abovementioned 
abadi with the permission of Khan Bahadur 
Malik Mohammad Amin and in the abadi 
of Shamasabad with the permission of the 
whole proprietary body. The right of 
locating or ejecting (the non-proprietors) 


is on the same lines. As long as (the 
non-proprietors) live there they are 
not interfered with, but if they go to 


another place they cannot sell or remove 
the malba which is taken by Khan Bahadur 
Malik Muhammad Amin in the abadi of 
Ferozepura and by the whole proprietary 
body in the abadi of Shamasabad”, 
“The courts below have dismissed the 
suit on the ground that the entry was in 
accordance with the decision of the Chief 
Court in a previous suit between the parties 
and the matter was ‘res judicata’. From 
this decision the plaintiffs have appealed. 
The sole point for decision is whether 
the entry in question is really covered by 
the Funjab Chief Court decision dated the 
oth of January 1910, which has been relied 
on by the defendant, The learned Counsel 
or the appellants conceded that the first 
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The entry in question runs as: 


Non-proprietors can 
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part of the entry so far asit states that the 
abadi of Ferozepura was founded by Malik 
Feroz Khan and that non-proprietors can 
build their kothas in the abadi with the. 
permission of Malik Muhammad Amin 
and that the right cf locating or ejecting 
them vested in him is correct. He, however, 
contended that the further entry to the 
effect that when the non-proprietors leave 
the village, the malba is to be taken by 
Khan Bahadur Malik Muhammad Amin is 
not supported by the Chief Court judgment, 
He also contended that itwas held by the 
Chief Court that Malik Muhammad Amin 
was not the sole owner of Ferozepura and the 
finding of the courts below to the contrary 
is clearly untenable. 
` As regards these contentions the learned. 
Counsel for the respondent conceded that. it’ 
was held by the Chief Court that Malik’ 
Muhammad Amin was not the sole owner. 
ol Ferozepura and that the. finding of the 
courts below in this respect cannot, there- 
fore, be supported. He, however; urged: 
that the entry with respect to the reversion 
ofthe malba to Malik Muhammad Amun. 
was a necessary corollary from the right to 
locate tenants which was found by the Chief 
Court to vest in Malik Muhammad Amin. 
This argument is notin my opinion, sus- 
tainable. The mere fact that the right to locaie 
tenants generally goes with the right of 
reversion of the malba would not necessarily 
show that the right to malba vests in 
Malik Muhammad Amin in this particular 
village. Gustom, as is well-known, is not 
always logical and arule of custom cannot 
be deduced by inference: Bhambul Devi v. 
Narain Singh (1). In the present instance 
it was found by the Chief Court that 
although Malik Muhammad Amin was not 
the sole proprietor of the village, the right’ 
tolocate tenants in the village vested in 
him alone. This is contrary to the general 
custom. We cannot, however, assume or 
infer that ihe right to reversion of the 
malba would also vestin Malik Muham- 
mad Amin. This is obviously a question 
of custom which must be decided independ- 
ently on the evidence of the parties. 
. This appeal must, therefore, be accepted 
and the case remanded to the trial Court for 
the decision of the question as to whether 
onthe non-proprietors leaving Ferozepura 
the malba vests in Malik Muhammad. 
Amin, Thefact that Malik Muhammad 
Amin is not the sole owner of Ferozepura 
was decided by the Chief Court as stated 
(1) 29 Ind. Cas.572; 39 PR1913; 103P W R 1915 
EP LR 1916, ; 
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above and the point not being disputed by 
thelearned Counsel for the respondent 
need'not be gone into. Ccsis will follow 
final decision. 

A. Appeal accepted. 
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LAHORE HIGH COURT. 
Letters Patent Appeal No. 65 of 1927, 
April 7, 1982. 

SHapi LAL, O. J., AND BROADWAY, J. 
SHANKAR DAS— DRERNDANT— 
APPELLANT 

VETSUS i 
Thakar BILBHAR SINGH AND ANOTHER 
-—PLAINTIFFS—REPONDENTS. 
- Civil Procedure Code ‘Act V of 1903,, s. 100—Second 
appeal—Finding of fact—Finality. 

The High Court cannot entertain a second appeal upon 
any question asto the soundness of a finding of fact,and 
if there is evidence to be considered, the decision of 
the first Appeliate Court, however unsatisfactory it 
might be if examined, must stand as final. The mere 
fact that the High Court would have come to a differ- 
ent conclusion is no ground fcr entertaining a second 
appeal. 

Letters Patent Appeal against a judgment 
of Mr. Justice Zafar Ali dated the 14th 
March 1927, modifying that ofthe District 
Judge, Gurdaspur, dated the 24th April, 
1926, which affirmed that of the Subordinate 
Judge, Second Class, Gurdaspur dated the 
30th November, 1925. 

Mr. Fakir Chand, for the Appellant. 

Messrs. Anant Ram Khosla and M. C: 
Mahajan, for the Respondents, l 

Shadi Lal, C.J.—In execution of a 
money decree obtained by one Shankar Das 
against Raja Sant Singh, a house was at- 
tached as the property of the judgment- 
debtor. His two brothers, Bilbhadar 
Singh and Gur Kirpal Singh, objected to 
the attachment on the 
were co-sharers of the property with the 
judgment-debtor, and asked for therelease 
of their two-thirds share in the house. The 
executing Court disallowed the - objection, 


holding that the house belonged exculsive- . 


ly to the judgment-debtor. 
Thereupon, the objectors brought th 
present suitto establish their claim. The 
learned District Judge concurring with the 
trial Court held that, while the site ofthe 
house belonged to the three brothers jointly, 
the building erected thereupon was the 
property of the judgment-debtor alone. The 
learned Judge took into consideration all 
the facts bearng upon the question of the 
ownership of the property, and the finding 
recorded by him was clearly oneof fact, 
The rule of law is firmly. established that 


FAR BHAJAN SINGH.SOHAN SINGH 4. RIRI GOPAL, 


ground that they. 
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the High Court cannot entertain a second 
appeal upon any question as to the sound- 
ness of a finding of fact, and if there is 
evidence to be considered, the decision of 
the first Appellate Court, however unsatis- 
factory it might be ifexamined, must stand 
as final. The mere fact that the High 
Court would have come to a different con- 
clusion is no ground for entertaining a second 
appeal. 

The learned Judge of this court, who 
entertained the second appeal, wasof the 
opinion that the family must be presumed 


to bejoint family, and the property must 


be deemed to belong to all the members of 
the family. But the statement made by 
Bilbhadar Singh himself on thel6th May, 
1923, makesit clear that the brothers had 
separated, and that there was neither a 
joint family nor any property belonging to 
the three brothers jointly. It isto be 
observed that the attachment of the proper- 
ty was made in 1924, and there can be no 
presumption that the property was joint 
when the attachment took place. 

The High Court was not entitled in second 
appeal to go behind’the finding of fact 
recorded by the District Judge, and the 
judgment of the Single Bench cannot, there. 
fore, be sustained. 1 -would accordingly 
allow theappeal and dismiss the suit with 
costs, 

Broadway, J.—I agree. 


N.A. Appeal allowed. 
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LAHORE HIGH COURT, 
Second Civil Appeal No. 2393 of 1928, 
July 1, 19382. 
TEK CHAND, J. 
Frem HAR BHAJAN SINGH-SOHAN 
SINGH—PLatnTirF—APPELLANT 


VErTSUS 

Babu SIRI GOPAL AND ANOTHER— 
DEFFNDANTS— RESPONDENTS. , 
Partnership—Drssolution—Ezecution of promissory 
note by one partner after dissolution—Liability of 

other pariners—Coniract Act (IX of 1872), s 264. 
Where a partnership between Aand B was dig- 
solved and long after the firm had ceased to carry 
onany business B executed a promissory nole as a 

representative of the firm:` 

Held, that the presumption of implied agency which 
arises in the case ofa going concern did not arise in 
this case as ihe firm had lcng since ceased to do any 
business and 4 was not liable on the promissory 
note. Jwala Dutt R. Pillain v. Bansilal Motilal (2) 
and Pramatiha Chandra Ka v. Bhagwandas (2), referred 
to, Buta Mal v, Ruldu (4), Premji Ludhay. Dassa 
Doonjersey (5) and Ganda Singh v, Bhag Singh (6) 
relied on, i oaa 


b 
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Second Civil Appeal from the decree of 

the Additional District Judge, Amritsar, 

dated the 6th July, 1928, affirming that of 

. the Subordinate Judge, Third Class, 
. Amritsar, dated the 19th May, 1927. 

Messrs. Jagan Nath Aggarwal and Nihal 
Singh, for the Appellant. 

Messrs. Kishan Dayal and Bhawani Singh 
Puri, for the Respondents. 

Judgment.—On the 21st of December, 
1925, Lachhman Das, defendant No. 2, pur- 
porting to act on behalf of,the, firm Siri 
Gopal Lachhman Das, executed a hundi for 
Rs. 1,200 in favour of the plaintifi-appellant. 
The hundi was not honoured on the due 
date and the plaintiff brought a suit for 
recovery of the amount due against Siri 
Gopal and Lachhman Das. 

Lachhman Das admitted the claim, but 
Siri Gopal denied liability on the ground 
that he had.cedsed to be partner in the 
firm Siri Gopal Lachhman Dasin 1921 and 
that the aforesaid. firm was not a going 
concern at the time when the hundi in 
dispute was executed by Lachhman Das. 
Thelower Appellate Court has passed a 
decree against Lachhman Das, but has 
dismissed the suit against Siri Gopal. The 
plaintiff has preferred a second appeal 
praying that Siri Gopal also be made 
liable. 

It may be stated at the outset that in the 
plaint it was alleged that the plaintif was 
an old dealer with the firm and that hundi 
had been executed in part payment ofthe 
amount due by the firm Sri Gopal-Lachh- 
man Das to the plaintiff in lieu of debts 
due before Siri Gopal’s seperation. The 
plaintiff, however, did not go into the 
witness box to provethis allegation, nor did 
he-produce his account books. On a con- 
sideration of the evidence the learned Dis- 
trict Judge has found the allegation un- 
proved. It must, therefore, be taken as 
settled for the purposes of this appeal 
that the consideration of the hundi was not 
the amount dueto the plaintif on account 
of pre-dissolution debts. — 

The learned District Judge has also 
found that Siri Gopal was a “dormant” 
partner inthe firm and in judging of his 
‘liability has largely relied on the judgment 
‘of the Chief Court reported as Hashmat Ali 
y. Lachmi Narain (1). But the findings of 
fact arrived at by the learned District 
Judge andthe other admitted facts on the 
record, do not support thisconclusion. Siri 
Gopal had lent his name to the firm when 
it was in existence and had otherwise 


(1)75 PR 1608, 
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taken an active part in its affairs. His 
status, therefore, can by no means be held 
to be analogous to that of a dormant or 
undisclosed partner. 

This, however, does not settle the matter. 
The other findings of fact arrived at by the 
learned District Judge are that the firm 
continued to work till the 28th of February 
192], when it was dissolved. On that date 
Siri Gopal retired from the business. A 
large sum was found due by Lachhman 
Das to Siri Gopal and he undertook to pay 
it in instalments. In the meantime Lachh- 
man Das was allowed to carry on the 
business for the purpose of winding up 
and touse the old name of the firm “Siri 
Gopal Lachhman Das" until he had paid the 
aforesaid amount toSiri Gopal. Admitted- 
ly no notice of this dissolution was given 
either by public advertisement or to the 
old customers by name. In accordance with 
the arrangement set out above Lachhman 
Das worked in the firm’s old name for some 
years after the dissolution in 1921, Siri 
Ram taking no part whatever in if. It 
has, however, been found that long before 
the hundi in question was executed Lachh- 
man Das had ceased to transact business 
inthe name of Siri Gopal [Lachhman Das 
and thatin the same premises a new firm, 
known es Lekh Raj Gurdit Chand in which ` 
Lachhman Das was interested, had been 
started and was working in November, 
1925. The learned District Judge has 
recorded a very definite finding that the 
firm Siri Gopal Lachhman Das was not a 
going concern on the date on which 
Lachhman Das passed the hundtin favour 
of the plaintiff. 

The question for determination is whether 
on these facts Siri Gopal can beheld liable 
on the hundi which Lachhman Das pur- 
ported to execute on behalf of the defunct 
firm “Siri Gopal Lachhman Das”, long 
after Siri Gopal had retired therefrom and 
the firm had ceased to be a trading con- 
cern. i 

For the appellant reliance is placed on 
s. 264 of the Contract Act which lays down 
that persons dealing with a firm are not 
affected by a dissolution of which no public 
notice has been given, unless they them- 
selves have notice of such dissolution. Now 
there can be no doubt that ifthe business of 
thefirm had been continued by Lachhman 
Das inthename of the old firm and the 
firm had been a going concern at the time 
of the execution.of the hundi, the mere 
fact that Sim Gopal had retired from it 
some years before, would not have absolved 
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him from liability unless the plaintiff had 
notice of the dissolution. See in this con- 
nection the recent pronouncement in 
Jwala Dutt R. Pillani v. Bansilal Motilal 
(2). Indeed, recent decisions in India 
have gone the length of adopting the rules 
of English Law thatin the case of dissolu- 
tion of partnerships of which no notice 
has been given, the liability of an ex-partner 
to an old customer for post-dissolution 
transactions with. the supposed old firm 
does not depend on the customer knowing 
that such partner was a partner prior to 
the dissolution: Pramatha Chandra Kuar v. 


Bhagwan Das (3). 
The position in the present case is, how- 
ever, materially different. As stated 


already the finding of thelearned District 
Judge is that at the time when the hundzin 
dispute was executed, the firm Siri Gopal 
Lachhman Dashad ceased to be a going 
concern and that no business whatever was 
being done initsname. Thecase, therefore 
is not one of a firm from which one 
partner had retired and the other was 
carrying onthe business in the name of the 
‘firm and while doing so he borrowed in the 
firm’sname: Here we have the quondam 
partner of a defunct firm, which had long 
since ceased to do any business, raising a 
new loan wrongly describing himself as 
the representative of the firm. In my 
‘opinion, in such a case the presumption of 
implied agency, which is applicable to the 
case of a going concern, does not arise. The 
case is analogous to Buta Mal v. Ruldu 
(4), in which it was held that if atthe time 
of the transaction in dispute the business 
. wasnot a going concern, the balance struck 
by one of the partners, or a loan raised by 
him, didnot bind theother partners, for in 
such circumstances it could not be said that 
the executant was acting.as the duly autho- 
rised agent of the firm. Similarly in 
Premji Ludha v. Dossa Doongersey (5), 
Scott, J., observed that if at the time of the 
transaction in dispute the firm had been a 
going concern the plaintiff's authority to 
make such an acknowledgment on behalf 
ofthe firm might have been presumed, but 
if the business had been closed at the time 
and no firm of that name was in existence 


(2) 115 Ind. Cas. 707; 53 C 414; ATR 1929 P O 132; 
33°C) W N 585: 31 Bom. L R 687; 49 O LJ 485; (1929) 
ALJ 519; 29 A L J 884;-56 M L J739; (1929) M W N 
| (3) 136 Ind. Oas, 529; 35 O.W N 705; 540 L 4 516; 
59040; AI R 1932'Cal, 236; Ind Rul, (1932) Cal. 


209. 
(5) 10 B 358. 
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at all, no such presumption arises and any 
acknowledgment made, or debt raised, by 
oneof the quondum partners does not bind 
the other. See also to the same effect 
Ganda-Singh v. Bhag Singh (6). 

The result, therefore, is that on the find- 
ing of fact arrived at by the learned District 
Judge, Siri Gopal isnot liable on the 
hundi. i 

The appeal: fais and is dismissed. As 
the learned District Judge was not quite 
correct in Some of the propositions of law 
which he had laid down, I leave the parties 
to bear their own costs in this Court. 

N. Appeal dismissed, 


“A. 
(6)7 Lah. 403; 27 P L R698; 2 Lah. Cas 289 AIR 
1926 Lah. 616. 
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HYDERABAD HIGH COURT. 

i FULL BENCH. 

Referred Case No. 101 of 1340 Fasli. 
Decided on 22nd Azur 1342 Fasli. 
October 27, 1932. 

NAWAB JEEVAN Yar JUNG BAHADUR, C. J., 
NAWAB SAMAD Nawaz JUNG BAHADUR 
AND Rar BISESHAR Natu, Jd. 
SHAHABAD CEMENT COMPANY 
— APPLICANT 
Versus 
H. E.H. Tae NIZAM’S GOVERNMENT— 
RESPONDENTS. 

Stamp Act (Hyderabud) (Act IV of 1831 Fasli), Arts. 
29 (a) and (b)—Debenture deed— Proper stamp duty— 
Article applicable—Reference to High Court—Ques- 
tion of limitation. 

In the case of a debenture trust deed executed -by 
a company when neither the possession is given 
nor is agreed to be given, cl b) of Art. 
29 is applicable and the duty to be charged is the 
same as is fixed for a bond. Board of Revenue, 
Madras v. Moopanna Samarazw (1), followed. 

When the case has been referred to the High 
Court there is no occasion to consider the bar of 
limitation, or condoning of the delay and the reasons 
for condonment. The period of three months fixed in 


- B. 43, relates to the proceedinge before the Chief 


Controlling Revenue Authority and apparently s. 5 
of the Hyderabad Limitation Act No. II of 1322 
Fasli (corresponding to s. 5 of the Indian} Limitation 
Act No. IX of 1908), is not applicable to such pro- 
ceedings. 

Whether cl. (a) or cl. (b) of Art. 29 applies depends 
upon the tenor and contents and upon the intention 
of the partiesto the documents. The former.clause 
will beapplicable when the possession of any part 
of the property mortgaged is given by the mortgagor 
or agreed to be given-to the mortgagee. If neither ` 
possession is given nor agreed to be given, the latter 
clause will be applicable. ` 

Dewan Bahadur S. Aravamuda Atyangar 
and Mr. S. R. Kagalkar, for the Appellant. 


"Moulavi Murtaza Khan, Government 


; Pleader, for the Respondent, i 
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Judgment.—The Government as per 
their letter of Reference No. 231 dated the 
sist Khurdad 1341 Fasli has referred the 
following points for decision under s. 55 
of the Hyderabad Stamp Act No. IV of 
1331 Fasli s. 57 of Act II of 1899. ; 

(t) Whether the stamp duty on the docu- 
ment in question should be levied under 
Ars. 29, 40 cl. (a) of the Stamp Act, as on 
a- conveyance or under cl. (b) as on a 
bond. 

(ii) Has the application been properly 
presented to the Chief Controlling Revenue 
_ Authority for decision under s.° 43 of the 
Hyderabad Stamp Act (s. 45 of the Indian 
Stamp Act No. IL of 1899)? Can he pass 
orders irrespective of the- bar of limita- 
tion ? 

(tit) Are the present proceedings barred 
by limitation ? Are there-sufficient reasons 
for condoning the delay and can the delay 
be condoned ? 

We heard the argumenis of the parties 
and considered the materialson the record. 


Jt appears that a Debenture Trust - Deed - 


was executed by .the Shahabad Cement 
Company Ltd. When it was presented by 
Mr.. Feroz Jamshedji Bilmoria in the 
Registration and Stamps Department for 
ascertaining the stamp duty, the amount 
was fixed at H. S. Rs. 11,500 under Art. 29, 
cl. (aj. Itis stated that the company was 
compelled to pay the amount so fixed. Now 
it 18 contended that the stamp duty ought 


to have been levied under Art. 10 as on- 


bond. Hencethe amount levied in excess 
is to be refunded. We want to point out the 
difference between cls. (a) and (b) ofthe 
Art. 29. It depends upon -the tenor and 
contents --and upon the intention of the 
parties to the documents. The former 
clause will be applicable when the posses- 
sion of any part of the property mortgaged 
is given by the mortgagor or agreed to be 
given to the mortgagee. If neither posses- 
sion is given mor agreed to be given the 
latter clause will be applicable. If in 
pursuance of the conditions of the contract 
the mortgagor delivers or agrees to deliver 
possession afterwards, no doubt the same 
duty is leviable as is fixed for a conveyance 
under Art. 16 of the Stamp Act, But the 
case is otherwise where the mortgagee 
takes possession on default. Hence to take 
‘ possession or to deliver possession are two 


separate acts which depend upon the con- 


tract. In the present caseneither the Com- 
pany delivered the possession to the mort- 
gagee nor did it agree to give possession. 
Rather it is expressly stated in para, 7 of the 
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document that the company will retain 
possession over the property mortgaged till 
the occurrence of the default referred to in 
para.9. Itappears from the tenor of the 
document that it was prepared in accordance 
with the English form in vogue, where parti- 
ticular phrases are generally used in such 
cases, for example, it is provided that the 
legal possession will be withthe trustees 
whereas the morigagor company will bein 
actual possession. The conclusion is the 
intention was not more than this that the 
company was to manage the affairs continu- 


ing in possession of the property. The mort- 


gagees were entitled topossession only in 


-casé of default in payment of debt. For 


this purpose the words “shalltake posses- 
sion” have been used. When neither the 
possession is given nor is agreed to be 
given certainly cl. (6) of the Art. 29 is ap- 
plicable and the duty to be charged is 
the same as is fixed for a bond. We are 
fortified in our viey by the decisionin 
Board of Revenue, Madras v. Moopanna 
Samarazu (1). 7 : 

As for the second point we hold that the 
document in question was not properly 
brought to the notice of the Chief Controlling 
Revenue Authority under s.43 because no 
excess stamp duty was levied either under 
s. 34 or under s. 39. 

It is contended for the applicant that 
there seems to be some mistake or error in 
the section. Apparently the contention 
seems,to be correct. But we referred to 
the Gazette also. There also ss. 34 and 39 
are referred to. At any rate.the application 
for tefund has not been properly presented 
because here the document is not unstamped 
norcanit be saidthat it has been unduly 
stamped by accident. However as the ap- 
plication is fixed six days beyond time, the 
Chief Controlling Revenue Authority might 
have possibly refused to consider the ap- 
plication on this ground, but inasmuch- 
as he hasreferred ihe case with his opinion” 
under s. 55(s.57 Act No. IT of 1899) of the 
Stamp Act tothe High Court for decision no 
question of limitation will arise. 

As for the third point we hold ihat when 
the case has been referred to the High 
Court there isno occasion to consider the 
bar of limitation, or condoning of the delay 
and ihe reasons forccndonment. The period 
of three months fixedin s. 43 relates tothe 
proceedings before the Chief Controlling: 
Revenue Authority and apparently s.5 of 

(1) 97 Ind. Cas, 993; 48 M 903; 51 M Ld 353; (1926) ` 


MWN 754; 24 L W 559; A I R.196 Mad, 1033- 
(F By). . 
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the Hyderabad Limitabion Act No. II of 
1322 Fasli (corresponding to s. 5of the Indian 
Limitation Act, IX of 1903), is notap- 
plicable to such proceedings. 

Rai Biseshar Nath, J. (Dissenting)—I 
concur with the order proposed by Nawab 
Jeevan Yar Jung Bahadur. But I doubt 
very much whether the points Nos.2 and 3 
contained in the letter of reference by 
Government can be referred to the High 
Court TUS s. 55, Stamp Act. - 

Av: Reference answered. 

CALCUTTA HIGH COURT. 
‘Criminal Appeal No. 439 of 1932. 
‘December 9, 1932: 


TANKIN, C: J., AND COSTELLO, J. i 
SUDHINDRA. KUMAR ROY AND ANOTHER 
— APPELLANTS 
versus 


EMPEROR -— Opposite Party. 

Ordinance (XI of 1981), 8s. 8), 84—Special procedure 
under s. 30 —Trials excepted from application of— 
‘For which he was being tried’s-Construction of— 
Penal Code ‘Act XLV of 1860), s.. 807—Persons pur- 
sued by Police turning round and ‘firing —Bullets not 
‘found and nobody hit—Ojfence committed. 

Under s 34, Ordinance Al of 1931, only those trials 
which were going on at the date of ‘the promulgation 
of the Ordinance are excepted from the application of 
the special procedure laid down by s. 30. Trials 
which werecommenced before the promulgation of the 
Ordinance but were going on atthe date of the direc- 
tion of the Government making the special procedure 
applicable, are not excepted under the section. 
Tp. 594; col 2.) 

The words ‘for which he was being tried’ in s. 34, 
do not include commitment proceedings before the 
Magistrate. The correct way of applying the phrase 
is to see whether the proceedings indicated by a. 27], 
Oriminal Procedure Code had commenced or not. 

Lp. 596, col, 1.) 

Where certain persons who were pursued by the 
Police were found to have turned round and deliberate- 
ly fired, itcannot be said that they were attempting 
to hit, and, the offence falls under 5. 307, Penal Code, 
although no body was hit and no bulllets were 
found. [p. 596, col. 21, 

Messrs. Santosh Kumar Basu, Radhica 
Ranjan Guha and Ramendra Chandra Roy, 
for the .Appellants.: i 

Mr.. Khundkar, Deputy Legal Remem- 
brancer and Mr. Anil Chandra “Roy Chowdh- 
ury, for the Crown. 

Rankin, C. J.—In this case, the two ap- 
pellants before. us were put on their trial 
before a Special Magistrate appointed 
under Ordinance XI-of 1931 on charges 
under s. 307, Indian Penal Code, and cl. (e) 
` of s. 19 of “he. Indian ‘Arms ‘Act. The 
case against the two accused ‘is this! ‘On 
the 13th of October 1930, ata certain ferry 
ghatin Jamalpur the complainant with an- 
other constable saw fourmen getting into 


a boat, They went down there and ene 
1413—75 & 76 
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deavoured to follow: them. Thereupon the 
four men wentup. Each of the two accused 
was among those four and each of them 
when he got to thetop of the ferrv ghat and 
saw that they were being followed by the 
-complainant and his companion. fired a 
revolver one shot each from the top of the 
ferry ghat at their pursuers. The other 
two menran away and these two men ran 
off after firing “and were followed. They 
again fired in thecourse of the chase and 
the firing is said to have been made by 
putting their hands behind them whatever 
it may mean. It appears also that the: comi- 
plainant had a revolver and fired - some 
shots. No builets were, however, founä 
and nobody was hit. The Magistrate caie 
to the conclusion that both the charges had 
been proved against both the accused and 
he convicted them and sentenced each òf 
them to four years’ rigorous imprisonment 
-under s. 307, Indian Penal Code -ands:to 
a further years’ rigorous imprisonment under 
s, 16 cl. (e) of the Indian Arms.Act: 280 
On this appeal, Mr. 8. K; Basu for both 
-the appellants has contended before sus, 
first, that there isan objection to the juris- 
diction of the trying Magistrate and, secorid- 
ly, that the identification.of the two ‘accused 
before us as the persons who had firediis 
-unsatisfactory. He has taken a third point 
also - to the effect that, if the evidence 
‘against the accused is believed, the elements 
necessary to make out an offence under 
s. 307, Indian Penal Code are not sufficient- 
Jy- proved. l Io 
We have, first of all, to examineitite 
objection as to jurisdiction. The formin 
which that, objection was first taken before 
us was.this: By s. 34 of Ordinance Kibof 
1931, it is provided that. laters ie 
“No direction shall be made under s. 30' Toncthe 
trial of any person by a Special Magistrate ror 


offence for which he was being tried at the prom 
‘tion of this. rainane before any court.” I 
9 FOA 


The date of the promulgation of ‘this 
Ordinance was the last day of November 
1931. it was said by Mr. S. K. Basiz that 
in this- case the accused. were arrestedi0h 
the 14th of November 1930, that theytixgere 
put before a Magistrate and the i(usuall 
enquiry had and “that it resulted imithéir 
commitment to the Sessions on the 11th Judy 
1931.. Thereafter, certain bail applications 
“were made and rejected by the Sessicis 
Judge, On the 19th September 19914 the 
‘case was transferred to the 4th Additional 
Sessions Judge and in November scerbain 
applications for classification havingchbesn 
mada to this learned. Judge and having 
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‘been rejected, the éase came on before him 
‘for trial on the 18thof January, 1932. The 
accused were Called upon to plead and they 
-pleaded not guilty. The learned Sessio:s 
‘Judge began empanelling the jurors but, 
Owing to certain challenges having exhaust- 
ed the number of jurors present, the 
‘Jurors were not able id be empanelled on 
that date: Consequéntly, the hearing was 
adjourned till the lst March 1932. On the 
28th of April 1932, the direction of the 
Local Government was made purporting to 
‘be under s. 30 of Ordinance:XI of 1931. 
‘In these circumstances, Mr. Basu contended 
first ofall, that although the case was not 
taken up by the Sessions Judge until the 
18th of January 1932, for trial under s. 271 
of. the Criminal Procedure Code, neverthe- 
less the phrase ins. 34 of the Ordinance 
“for which he was being tried” was a 
‘phrase which ‘would include the commit- 
ment proceedings, the stage of enquiry, prior 
to the commitment and, therefore, this 
case could be brought directly within the 
opening words of s. 34. I am of opinion 
that it is reasonably clear that the commit- 
‘ment stage is not included by the phrase 
“for which he was being tried at” the 
promulgation of this Ordinance.” The 
trial had not begun until after the order 
of commitment had been made, the Ses- 
sions Court not having seisin of the case, 
Jn my judgment, that point in that form 
cannot. be made good. © 


The second, and Ithink the morefund- 
-amental form of objection as to jurisdic- 
‘tion isthis: It is said that, in any évent 
on the 18th of January 1932, the accused 
‘were being tried when they were called 
upon toplead and their plea was recorded. 
‘The mere fact that the case had to be 
adjourned in order that the Jury might 
be empanelled was an accident which does 
not entitle any one to say that the trial 
had not commenced. The Sessions Judge 
had commenced the proceedings by taking 
the steps indicated by s. 271, Criminal 
-Procedure Code. That being so, the 
argumentis that there was no power under 


the Ordinance to -direct a trial by Special. 


Magistrate if at the timeof that direction 
the accused persons were already on trial 
-for the same offence. We have to consid- 
.er carefully the meaning and effect of 
ss.30 and4 of this Ordinance. It will be 
observed that, if s. 30 be taken by itself, 
in & case where the Local Government 15 
.of opinion that there are reasonable grounds 
before them to think that certain persons 
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have committed a scheduled offence or an 
offence punishable under the Ordinance the 
section says that it l 

“may by order -in writing direct that euch person 
shall be tried by a Specie] Magistrate ” oe 

So far no attention seems to be paid to 
the circumstance that the accused may 
already be on trial or that an enquiry may 
be in progress in connection withthe same 
The matter 1s put simply as if the 
Local Government has come to a certain 
conclusion and directs a trial tobe held 
by aSpecial Magistrate for a particular 
offence. When we come to s. 34, we see that the 
saving for persons who are already on their 
trial is a saving confined to those persons - 
who were being tried on the date of the 
promulgation of the Ordinance and this 
provision hasa marked negative value and 
would not seem to put such persons on 
the same footing as persons who lateron 
were on trial before an ordinary court at 
the time when the direction of the Local 
Government was made. If we carefully, 
study s. 34, we find that having given a 
direction thatthe existing trials are not to 
be interfered with—by existing trials, I 
mean the trials that were in progress on 
the date of the promulgation of the 
Ordinance—the section goes on to say that 
‘save as aforesaid, a direction under either of the 
said sections may be made in respect of any person 
accused of a scheduled offence.” , 

If, therefore, it is legitimate to stop 
there, it would seem that that provision 
authorizes such direction except in the 
excluded by the opening words. of 
the section. But the concluding phrase of 
the section : . got 
‘whether such offence was committed before or after 
the promulgation of this Ordinance” 
trenches upon a different matter. Thatis 
intended tomake itclear that the date of 
the offence has nothing to do with the 
applicability of the present procedure. ` It 
is contended by Mr. Basu that the main 


feature and purpose of s: 34 is to make it 


clear that an offence, although committed 


‘before the promulgation of this Ordinance, 


may be dealt with by ` the special proce- 


‘dure. Mr. Basu suggests that, as the Local 


Government prior to the promulgation of 
the Ordinance would have had no oppor- 


‘tunity of considering whether a special 


procedure was desirable or not, it might 
have’ been contended consistently with the 
general idea that no existing trial was at 
any time to be disturbed, that there . was 


“a special reason for disturbing an existing 


trial ifit was in progress on the date of 
the promulgation of the Ordinance ‘and 


` 1983 
‘that the opening words of 's. 34 are 
intended ex abundanti cautela to negative 
such contention. For this reason he says 
that weare not to draw any -inference from 
the opening words to the effect that trials 
which.were notin existence at the promul- 
gation of the Ordinance were not to be 
interfered with. It seems to me that that 
is a very difficult construction to put upon 
s., 34. If we consider the course of legis- 
lation leading upto thissection, Mr. Basu’s 
view becomes even more difficult to main- 
tain. By the Criminal Law Amendment 
Act of 1908, s. 2, a scheme was provided 
by which certain offences were to be tried 
-before a Special Bench of the High Court 
and the procedure was that where the Mag- 
istrate had taken cognizance of any offence 
specified intheschedule, the Local Govern- 
ment could) make an order which would 
attract the special provision of the Act. 
By sub-s. (2) it was provided that “no 
order shall be made in any case in. which 
anorder of commitment to the High Court 
or Court of Session has been made under the 
Code of Criminal Procedure,1898;:but save as 
aforesaid, an order may be made in res- 
pect of any offence whether. committed before 
or after the commencement of this- Act”. 
That appears to be the original of the 
provision which was afterwards repeated 
in the Ordinance of 1931. Under.the Act 
of 1908 the making of an order of commit- 
ment whether to the High Court: or to the 
Court of Session was to put anend to the 
power of thé Local Government to apply 
the special procedure and we know that 
the procedure was to be applied in cases 
where the Magistrate had-taken cogniz- 
anceof the offence.’ It would seem there- 
fore, that unless there was an order of com- 
mitment that provision would apply even 
although the trial before the Magistrate 
was proceeding. The next time this pro- 
vision was made was by the Bengal Cri- 
minal Law Amendment Act of 1925 which 
was made by the Governor of Bengal 
under the special power conferred . by 
s. 72 cl. (e) of the Government of India 
Act. There by s. 3 it was provided: 


“(1) The Local Government may by order in writing . 


direct that any person accused of any offence gpeci- 
fied inthe First Schedule shall be tried by Gom- 
missioners appointed under this Act and (2) No 
order under sub-s. (1) shall be made in respect of 
or be deemed to include any person who has been 
committed under the Code for trial before a High 
Court, but save as aforesaid an order under the 
sub-section may be made in respect of or -may in- 
clude any person accused of any offence specified 
othe First Schedule whether such offence was. com- 
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ods before or after the commencement of this 
ACL, 

It is clear enough, therefore, that .the 
making of anorder of commitment to the 
Sessions was not enough to prevent the 
Local Government under the Act from 
applying the special procedure, though'an 
order of commitment for trial before thé 
High Court would of itself bar the appli- 
cation of the special procedure, The reason no 
doubt was that it wasnot thought that thé 
competency of the Local Legislature would 
extend to an interference with cases pend- 
ing before the High Court. ‘The Ordinance 
‘with which we are now concerned however 
is an Ordinance made by the Governor 
General exercising powers which are id= 
entical with those of the Central Legis- 
lature. It has not, therefore, been thought 
necessary to make any discrimination bet- 
ween trials at the Session and trials beforé 
the High Court on commitment and the 
saving which is made by s. 34 is confined 
totrials that were in progress on the date 
of the promulgation of the Ordinance. But 
with that exception it issaid that a direc: 
tion may be made in respect of any person 
accused of any scheduled offence. It seems 
to me impossible, therefore, to say that 
trials which were begun after the Ordinan- 
ce had been passed were put: in thé 
the same position as the trials mentioned in 
the opening language of s.34. There would 
be no pointin making a special exception 
for the trials proceeding at the time of the 
promulgation of this Ordinance, if no trial 
once commenced could be interfered with 
by the operation of any order made under 
s. 30. The Bengal Suppression of Terrorist 
Outrages Act (XII of 1932) repeats in its 
29th section the same languageass. 34 of 
Ordinance XI of 1931 which is now before us. 
It is indeed a very large power that is given ` 
to the Local Government inthis way. Ifan 
order is to have the operation of -bringing 
to an end atrial that is already in proś 
gress, no doubt such a power as that would 
be readily liable tothe greatest abuse. On 
the other hand, so far as trials before a 
Magistrate are concerned, I think it was 
clearly found necessary to eliminate altoge- 
ther the idea that the special procedure is 
inapplicable whenever the trial before the 
Magistrate has begun. It is very difficult 
to say at what stage, apart from the very 
earliest stage, trial does begin before a 
Magistrate: There is some ground for 
arguing that the moment the Magistrate 
takes cognizance ‘of the offence the trial 
commences. Onjthe other hand, people 
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may argue that in a warrant case not until 
‘the charge is framed can the trial be said 
to have begun. It has to-be remembered 
that in many proceedings before a Magistrate 
the position is that the Magistrate makes 
up his mind at a late stage “either to deal 
with the case himselfor to make an order 
of commitment (s. 347, Criminal Procedure 
Code). When he does, in fact, make an order 
of commitment, then, of course, the Magist- 
erial proceedings are mere enquiry. He does 
not know in many cases until towards the 
end whether the order is to bemade or not; 
and I think it has been found impcssible to 
exercise the power of applying the special 
procedure under a limitation of that power, 
never to interfere with an existing trial. 
As each of the enactments to which I have 
referred, namely, of 1908, 1925 & 1931 have 
"been made, -thelikerty.given to the Local 
"Government seems to have been madewider 
“and when finally, in s. 34 of Ordinance XI 
of 1931, we find an express saving for those 
trials which were in existence on the 30th 
November 1931, I do not think it possible asa 
_ matter of construction. to say that an order 
under s. 30 is bad merely because it inter- 
feres witha trial begun subsequent to the 
|” 80th ot November, 1931. I think were it 
necessary, to, decide. the matter that the 
correct way of applying the phrase “for 
which he was being tried” would be to ask 
oneself-whether, the proceedings indicated 
by s. 271 of the Criminal Procedure Code, 
had been commenced or not. But in the 
present case, the order of the Local Govern- 
ment was made before the trial, in the 
‘narrower sense. had commenced, that is to 
say, the J ury had not been emapanelled, 
“the prosecution case had not been opened 
and no evidence had been taken. This 
second form of objection to the jurisdiction 
fails and should be overruled. 

On the facts, I am of opinion, that iie 
Special. Magistrate's judgment should be 
confirmed. He pointed out that the evi- 
dence of. identification is given by no less 
than four persons and he points out that 
this has been corroborated and amply cor- 
“roborated by the circumstance that the 
complainant mentioned the name of both 


the, accused 4s his assailants immediately 


after the occurrence, I have no doubt, 
therefore, that on the question of identifi- 
cation the Special Magistrate’ s judgment is 
correct. 

Upon the question whether it is sufficiently 
proved that all the elements of s. 307, Indian 
Penal Code, are present in this case, Think 
there. is no difficulty, Certainly persons are 
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clearly in fear of being apprehended by the 
Police. When they find that they are being 
followed they ‘turn round and fire at the 
Constables. In these circumstances, it isa 
very great strain on one’s imagination to 
suppcse that they were using revolvers 
loaded ‘with blank cartridges when there is 
no evidence to indicate that they were so 
doing. The circumstances that they did 
not succeed in hitting anybody is no reason 
for supposing that the cartridges were 
blank. The questicn whether there was any 
smoke or not is not material for the purpose 
of the present question. We have it that 
the perscns turned round and deliberately 
fired, though they did not hit anybody. 
That is no reason for supposing that they 
were not attempting to hit. It is much 
more likely that they wanted to hit. I-am 
not impressed by the argument that because 


the bullets have not been found we ought 


to assume that no case has been made out 
under s. 307, Indian Penal Code. 

As regards the sentences, I regard them 
to be hi cht and-I see no reason to interfere 
with theni. 

This appeal, therefore, must be dismissed. 

Costello, J.— I am of the same opinion, 

N.-A.: Appeal dismissed. 
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MADRAS HIGH COURT. 
Civil Revision Petition No. 1212 of 1929. 
October 14, 1932. 
KRISHNAN PANDALAT, J. 

Tur CALICUT MUNICIPAL COUNCIL 
BY CHAIRMAN, E. NARAYANAN NATR—~ 
PLAINTIFF—PETITIONER 
VETSUS 
THAZHEL PUTHAN PURAYIL 
KUNHIPATHUMMA AND ANOTHER 
— DEFENDANTS— RESPONDENTS, 
Limitation Act (IX of 1908), ss. 14, 22—Suit 
against dead person—Legal representatives impleaded- 
after time—Limitation—Exclusion of period during 

which suit was pending. 
Where a plaint is filed against a person who is in 


fact dead at the time of presentation no-application. 


by way of amendment or bringing on record Jegal 
representatives can be validly made because tbe whole: 
proceeding is void and has no effect whatever and if 
the court wrongly allows the legal representatives to: 
be brought on the record, the plaintiff cannot claim 
the exclusion of the period during which he was. 
prosecuting the suit against the deceased, under B. 14, 
Limitation Act, Mohan Chand Koondoo v. Azim 
Gazee Chowkidar (1), Mullikarjuna v. Pullaya (2), 
Veerappa Chetty v. Tindal Ponnen (3), Chitambaranm 
Chettiarv. Narayanaswami Ayyar (4) and Bejoy Chand 
eee Bahadur v. Amulya Charan Mitra (5), refer- 
red to 


Petition under s, 25 of Act IX of 1887, 
praying the High Courf to revise the 


1933 
decree of the Court of the District Munsif, 
Calicut, in 8. C. 8. No.495 of 1928, 

Mr. K. Kutti Krishna Menon, for the 
Petitioners. 

Mr. K. P. Ramakrishna Iyer, for the 
Respondents. >` : 

Judgment.—The Municipal ‘Council of 
Calicut brought a suit on the 10th March, 


1928 against the orignal defendant; Kunhi-. 


mussa, for recovery of property tax for the 
year ending the 3list March, 1925. When 
the ‘summons was taken out it appeared 
that Kunhimussa had died on the 2nd 
March, 1928. On the2Ist April the plaintiff 
applied under O. I, r. 10 to have the legal 
representatives of Kunhimussa impleaded, 
and that application was allowed on the 
6th June, 1928. The widow and son of 
Kunhimussa who are now on record 
pleaded that the suit was barred by limita- 
tion against them under s., 22 ofthe Limita- 
tion Act. The plaintiff replied that he 
was entitled in computing the period of 
limitation, to a deduction of the period 
between the 10th March, 1928, and 6th 
June, 1928, when his suit against Kunhi- 
mussa which was infructuous as hehad died 
before suit must be held to have been 
pending. The District Munsif did not 
accept this plea and held that the suit was 
barred by limitation and dismissedit. That 
is the only question in this petition, 

The decision in Mohun Chand Koondoo 
v. Azim Gazee Chowkidar (1) pronounced 


in. 1869 by Sir Barnes Peacock and Mr. 


Justice Mitter is relied upon‘ for the peti- 
tioner. In that suit the plaint was filed 
on the 18th February, 1869, on a bond 
dated the llth March, 1865, against the 
obligor who it appeared later had died a 
year before the institution .of the suit. 
Thereupon the plaintiff applied under s. 104 
of the then Civil Procedure Code, Act VIII 
of 1859, to bring on the record the legal 
representatives of the obligor.as upon his 
death. -The Judge of the Small Cause 
Court declined to allow this- as the legal 
representatives pleaded limitation but at 
the request of the plaintiff's pleader sub- 
mitted the case. to the High Court. The 
Court held that the defendant ïn the original 
suit having died before the filing of the 
plaint against him, the court had no 
jurisdiction to decide upon the case. But 
it added .“Under these circumstances, the 
-time during which the suit- was. being 
prosecuted bona fide and with due diligence 
against the dead man may be deducted in 


(1) 12 WR 45;3BLR 4 QJ 233, 
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calculating the period of limitation against 
his representative", and it was left to the 
Judge to determine whether the plaintiff 
had been -prosecuting his suit bona fide 
and with due: diligence. That decision 
was givenon s. 14 of the then -Limitation 
Act, Act XIV of 1859. By that section 

“in computing any period of limitation prescribed 
by this Act, the time during which the claimant, or 
any person under whom he clsims, shall have been 
engaged in prosecuting a suit upon the same cause 
of action against the same defendant, or some 
person whom he represents, buna fide and with due 


diligence,...... shall be excluded from such computa- 
tion.” ; 


It will be noticed that the words were 
“engaged in prosecuting a suit”. The 
corresponding words of s. 14 of the-present 
Limitation Act are “prosecuting with due 
diligence another civil proceeding.” The 
difference conveys that there should be two 
proceedings and that in the second pro- 
ceeding the period during which the first 
was being prosecuted may be deducted. 
In this case there were no two ‘proceedings. 
There was only one and that was by the 
plaintiff's own choice; because instead of 


‘allowing the first suit to be dismissed 


he asked the court to bring on the record 
the- supposed legal representatives of a 
person who wag never on the record. It 
may be noted that in making this ap- 
plication the plaintiff, and-in granting it 
the court, were both entirely wrong. .Of 
the numerous decisions onthe subject it is 
sufficient torefer to Mullikarjuna v. Pullaya 
(2), Veerappa Chetti v.Tindal Pennen (3) and 
Chitambaram Chettiar v. Narayanaswami 
Ayyar (4). To the same purport is the 
Calcutta decision in Bejoy Chand Mahatap 
Bahadur v. Amulya Charan Mitra 24 Ind. 
Cas. 112 (5). All these cases show that where 
a plaint is filed against a person who 
is in fact dead at the time of presentation, 
no application by way of amendment or 
bringing on record legal representatives 
can be validly made because ‘the whole i 
proceeding is void and has no effect what- 
ever. That being so I do not see how the 
Court’s error in making a wrong order is 
to be utilised to invoke s: 14 of the Limita- 
tion Act. ~The decision of the District 
Munsif was right and the petition is dis- 
missed with costs. 


N.K.-A. Petition dismissed,- 
(2) 16 M 319.: | 

(3) 31 M 86; 17 ML J551;3MLT 12, 

(4) (1928) M W N 2490, * 

(5) 24 Ind. Cas, 112. 
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_ TRAVANCORE HIGH COURT. 
(riminal Appeals Nos. 71 1075 of 1104. 
: Octoher.7, 1929. 
| PARAMESWARAN ‘PILLAI AND 

l NARAYANA PILLAI, JJ. 

| BANKARAN MADHAVAN AND otHErs— 
ACCUSED —APPELLANTS 
VETSUS 

SIRKAR - PROSECUTOR— RESPONDENT. 

Travancore Penal Code, s. 497— Bigamy—Condi- 
tions—Validity of second marriage, whether. necessary 
to constitute offence of bigamy—‘Marriage’, meaning 
of. 

In order to constitute bigamy it is not necessary that 
the second marriage should be valid in all respects 
except for the fact of having a husband or wife living. 
Therefore the fact that by the first marriage the 


husband, became the guardian of.the minor cannot, 


in any, way make the second marriage without the 
consent of the first husband the less bigamous. [p. 
599, cols 1&2] 

. Mr. P. N. Madhavan, for the Appellants. 


Mr..K. K. Lukkose,for the Assistant Head 


Sirkar Vakil, for the Respondent. : 
. Parameswaran Pillai, J.—These 
appeals have been filed by the accused Nos. 
 1,2,4,5-and 6 in Sessions Case No. 5 of 
1104 on the file of the Sessions Court, 
Alleppey. Criminal Appeal No. 71of1104, 
is by thefirst accused, No. 72 by the 2nd 
accused, No. 73 by the 4th accused, No. 74 
by the dth accused and 75 by the 6th 
accused. -The 2nd. accused has been con- 
victed of the offence under s. 497, Travan- 
core. Penal Code, and the rest of 
the’ appellants of the offence under sg. 496 
read with s. 104, Travancore Penal. 
Code. The complaint is that the 2nd 
accused having heen legally married by 


P. W. No. 1 was again married to the lst- 


accused and accused Nos. 4 to6, who are 
the father, mother, brother respectively of 
the 2nd accused, abetted the offence by 
taking part in and conducting the ceremony. 
- Before usit was conceded by the learned 
Vakil for the appellant and in our opinion 
rightly that the second marriage of the 
2nd accused by the Ist accused did take 
place. The only question, therefore, is 
whether the first marriage, viz., the mar- 
raige between P. W. No. 1 and the 2nd 
accused has been proved. (His ‘Lordship 
discussed the evidence and . proceeded). 
-. We would, therefore, accept the finding 
of the learned Judge below that the first 
marriage has been proved. 


The appellants’ learned Vakil contended 


that even ifthe first marriage is proved, the 
offence of bigamy under s. 497, Travancore 
Penal Code, has not been made out, 
inasmuch asthe second marriage was 
` not valid for the reason that it was con- 
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ducted without the consent of the legal 
guardian. The argument in substance is 
as follows:—The 2nd accused was on the 
dateof the marriage under the age of 16. 
In the case of a female who has not com- 
pleted 16 years of age her marriage 1s © 
not legal unless it takes place with the 
consent of her legal guardian. Under s. 13. 
of the Ezhava Regulation the husband is 
the legal guardian of his minor wife and: 
the father the legal guardianof his minor 
children in respect of their person and 
property. It 1s, therefore, argued that 
after the first marriage P. W. No. 1 became 
the legal guardian of the 2nd accused and 
as the 2nd marriage was conducted without 
his consent it was invalid and therefore’ 


the offence under s. 497, Travancore, 
PenalCode, has not been committed ‘as 
no legal second marriage took place. In 


the first place what s.497 says is: ; 
“Whoever having a husband or wife living marries 
in any case in whichsuch marriage is void’by reason’ 
of its taking place during the life of such husband 
or wife shall be punished,” “2 
so that the illegality of the marriage 
arises from the subsistence of the prior 
marriage relationship. The test of validity 
of the subsequent marriage is therefore 
whether there was a valid prior marriage, i. e., 
if there was no prior marriage „whether. 
the second marriage would be valid. If 
there was noprior marriage the 4th accus- 
ed would be the legal guardian of .the 
2nd defendant and the second marriage 
solemnised with his consent would be per-. 
fectly valid. It is therefore the’ existence 
of the prior marriage that makes the 
subsequent marriage invalid. CREE 
Further the expression ‘Marries’ so far 
as the second marriage is concerned, has: 
been interpreted to mean ‘goes through the . 
form and ceremony of marriage with 
another person’ in Queen v. Henry Allen (1). 
Therefore, it was held in that case: .~ ; 
“whersa person, already bound by an existing 
marriage, goes through with another person form’of 
marriage known to and recognised by the ‘law as 
capable of producing a valid marriage, forthe pure 
pose of a pretended and fictitious marriage, such per- 
son is guilty,of bigamy notwithstanding any special 
circumstances which, independently ofthe bigamous 
character of tke marriage, may. constitute a‘ legal 
disability in the. parties, or make the form of mar- 
riase resorted to inapplicable to their case.” .. 
That was a case in which the prisoner 
having a wife living went through the 
ceremony of marriage with 2 woman who. 
was within the prohibited degree of 
affinity. The second marriage was there- 
fore void even if his first wife was not 


(1) (1872) L. R. O, Q. R. I. 367. 
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living. The English statute on thesubject 
isnot essentially different from the Indian 
Statute. Sections 57 of 24 and 25 Victoria 
Chap. 100 which provides against bigamy 
is as follows :— 

“Whosoever being married, shall marry any other 
person during the life of the former husband or wife, 
whether the second marriage shall have taken place 
in Tngland or Ireland or elsewhere, shall be guilty 
of felony and being convicted thereof shall be 
liable to be kept in penal servitude for any term 
not exceeding 7 years." 


The words ‘in any case in which such 
marriage is void by reason of its taking 
place during the life of such husband or 
wife’ have been introduced into s ‘494 of 
the British Penal Code and s. 497 of the 
Travancore Penal Code owing to the pecu- 
liar conditions prevailing in India, where 
polygamy generally and polyandry in parti- 
cular communities prevail. InIndia, there- 
fore, unless by the custom of any commu- 
nity, or by any special statute, a second 
marriage would be void by reason of a 
subsisting prior marriage, there can be no 
bigamy. Thatis the reason why the above 
words were introduced into the statute. 
In a Christian country like England, on 
the other hand, monogamy is the rule and 
apart from any special statute, a second 
marriage in the case of an English lady 
during the subsistence of the prior marriage 


would be void and therefore the qualify- . 


ing words sbove referred to which are 
found in the Indian Statute are absent 
in s. 57 of Chap. 100,7 24 and 20, 
Victoria. Barring this difference the 
section in the English Act and the Indian 
Code are essentially the same. There- 
fore, theinterpretation put upon the word 
‘marries’ as used in regard to the second 
marriage bythe English Court is, to my 
mind, applicable tos. 497 of the Travan- 
core Penal Code also. If the Legislature 
meant that the second marriage should be 
be valid in all respects except for the fact 
of having a husband or wife living, the 


Legislature might have made its 
meaning clear by introducing the word ` 
‘only’ after the word ‘reason’ or 


used some words indicating clearly that the 


second marriageshould also be valid in ail 


respects except for the reason of its taking 
place during the lifetime ofa husband or 
wife as the casemay be. Otherwise there 
can be no case of bigamy at all; because 
thesecond marriage contracted while the 
first marriage is subsisting would always 
be invalid for the reason of the subsistence 
of thefirst marriage. Lord Denman in Reg. 
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v. Brown (2), says: 


“I am of opinion, that the validity of the second 
marriage does not affect the question. It is the 
appearing to contract a second marriage, and the 
going through theceremony, which constitutes the 
crime of bigamy; otherwise it could never exist 
in the ordinary cases, as a previous marriage always ' 
renders null and void a marriage that is celebrated 
afterwards by either of the parties during the life- 
time of the other. Whether, therefore, the marriage 
of the two prisoners." 

(the male prisoner had been included in the 


indictment as an accessory) . 


“wag or was not in itself prohibited, and thera- 
fore, null and void, does not signify ; for the woman - 
having a husband then alive, has committed the. 
crime of bigamy by doing all that in her lay by. 
entering into marriage with another man.” u 

If, therefore, the second ‘marriage does 
not cease to bea marriage for the purpose 
of constituting the offence of bigamy, by’ 
reason of the fact that the first marriage ` 
was subsisting, I cannot understand how 
the fact that by thefirst marriage the hus- 
band became the guardian of the minor can 
in any way makethe second marriage with- 
out theconsent of the first husband theless 
bigamous. It is not denied all the forms 
prescribed by the Ezhava Regulation, to 
constitute a valid marriage were gone 
through by the second accused: in the pre-' 
sent case. I am, therefore, clearly- of 
opinion that by the second marriage the 
nd accused has made herself guilty of the 
offence under s. 497, Travancore Penal 
Code. 


Coming to the other @ccused, the first 
accused has been convicted of abetment of 
the offence unders. 497, Travancore Penal 
Code. I agree with the court below that 
on a strict interpretation of s. 497, Travan- 
core Penal Code, he cannot be convicted of 
the substantive offence, but only of abet- 
ment of it. I am not impressed with the 
argument ofthe appellants’ learned Vakil 
that he had no knowledge of the first 
marriage. P. W. No. 1 sent Ex. B notice to 
him which he declined to accept. Prosecution 
Witness No. 6, the Anchal peon, who 
took Ex. B to him says that first accused 
refused to accept the notice saying thatit 
was in relation to some marriage. This 
is very probable because the fact of the 
first marriage had become public -prop- 
erty in the village, not only by its having 
taken place publicly but also bythe fact 
that the Karayogam had started a public 
enquiry into the matter of the proposed 
second marriage in view of Ex. B notice 
sent to P. W. No. 2 the Secretary of the 


(2) 1 0. & K. 144. 
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Yogam by P. W. No. 1. Iam, therefore, 
_of opinion that he has been very properly 
found guilty of the offence under s. 497 read 
with s. 104, Travancore Penal Code. 

. The-4th accused is the father of the 2nd 
accused and it is proved that it was hethat 
had the 2nd marriage conducted. He has 
thérefore, been rightly convicted under 
's. 497, Travancore Penal Code. 

‘The dth accused is the mother of the 2nd 


accused. There is no evidence that she had. 


anything to do with the 2nd marriage. 
Her conviction cannot, therefore, be sup- 
ported. J would, therefore, acquit her of 
the offence with which she is charged. Her 
bail bond will be discharged and she will 
be fortwith set at liberty. 

' The 6th accused-is the brother of the 2nd 
accused. Theonly evidence against him is 
that the vague statement of some of the 


prosecution witnesses ihatthe 4th and 6th: 


accused had the 2nd marriage conducted. 
It is not unlikely that he had a leading 
part in this transaction, but there is no 
specific evidence on the point. At any rate, 


it is doubtful whether he took any respon- ` 
sible partin the 2nd marriage and I am- 


inclined to give him, therefore, the benefit 
of the doubt. I would, therefore, acquit 
him. His bail bond will be discharged 
and he will be set at liberty forthwith. 

_ In the result, therefore, Criminal Appeals 
Nos. 74 and 75-of 1104 are allowed. In 
regard to the lst and 4th accused the sen- 
tence can in no way be held to be excessive 
and, therefore, confirming the conviction 


and sentence passed upon them by the. 


lower Court their appeals Nos.71 and 73 
of 1104 are dismissed..The 2nd accused 
was. under 16 years of age on the date of 


the 2nd marriage. She cannot be said to . 


be an independent agent on the date of the 
occurrence and she was merely a tool in the 
hands of her guardians. Technically her 
act is an offence. under s. 497, Travancore 
Penal Code and having regard to her age 
and the generally backward condition of 
the community to which she belongs, I do 
not think anything .miore than a nominal 
punishment is called fur in her case. I 
would, therefore, confirm the sentence of 
imprisonment already suffered by her and 
set aside-the rest of the sentence. Her bail 
bond will be discharged and she will be 
set at liberty forthwith. 
„Narayana Pillay, J.—I agree. | 
Ale. -Order accordingly. 
Note —Section 497, Travancore Penal Code cor- 
_ responds to s. 494 of Indian Penal Codeand s 104 


Travancore Penal Code corresponds tog. 114, Indian 
Penal Code.—[Rep ] l ot 
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CALCUTTA HIGH COURT. 
Jury Reference No. 17 of 1932. 
December 9, 1932, l 
PANCKRIDGE AND PATTERSON, JJ. . 
EMPEROR—PgosrcUTOR 
VETSUS 


-PANCHANON SARKAR—Accusep. 

_ Criminal Procedure Code (Act V of 1898), s. 807— Re- 
quirements of— Letter of reference—Contents—Ver- 
dict of ‘not guilty’"—-Meaning of —Verdict of ‘benefit of 
doubt’, if legal—Complete disagreement with verdict— 
Whether sufficient basis for reference. 

Section 307, Criminal Procedure Code, requires not 
only that the Judge should disagree with the verdict 
of the jurors, but also that he should be clearly of 
opinion that it is’ nécessary for the ends of justice to 
submit the case tothe High Courf. The letter of 
reference should state the offence, which the Judge 
considers, “has been committed, although a mere 
omission to state the offence, when the Judge's opinion 
as to the offence committed appears froth the body 
of the letter, will not necessarily be a ground for 
rejection of the reference. 

JA verdict of not guilty covers every degree of 
mental condition from mere hesitating doubt as to 
the guilt of the accused toa complete conviction’ of 
his innocence. A verdict of ‘benefit of doubt' is not 
a-verdict which is known to.the law though jurors. 
sometimes express a verdict of guilty in that way. 

‘The word ‘perverse’ indicates the completeness of 
a Judge's disagreement with the Jury but complete 
disagreement is not sufficient to base a reference. 
The words ‘necessary for the ends of justice to sub- 
mit a case’mean something more and-the necessity cf 
submitting acase should depend on the gravity of 
the offence and its prevalence and considerations of a 
similar nature. 


Mr. B. M. Sen, for the Crown. 
. Messrs. Suresh Chandra Talugdar and, 
Monmothonath Roy (junior),for the Accused. 
Judgment.—We are both of opinion 
that in the circumstancés the-reference must 
be rejected. 


-The accused Panchanon was tried by a 
Jury for offences punishable under 5. 467 
and s. 477 of the Indian Penal Code” 


- The record shows that at the conclusion : 


of the trial- after deliberation lasting for 
more that half an hour the Jury in answer 
to the question put to them replied ‘that 
they were unanimous and that they found. 
the accused not guilty on all the charges, 
The accused was a tahasildar of the Cos- 
simbazar estate and it was alleged that 
in one case he had collected rent from a 
tenant and had, put the proceeds into his’ 
own pocket, and that in anothér case he 
had collected rént from another tenant and 
had only credited:a portion of the rent so 
collected to the estate and misappropriated 
the balance, and further that in order to 
conceal his dishonesty he had made certain 
false entries and alterations in-the books 
of the estate containing counter-foil receipts, 


- He was charged under both the sections- 
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I have mentioned, in respect of a counterfoil 
receipt -which was marked as Ex. 6, and 
which, it was suggested,. was used to take 
‘the. place of the counter-foil which would 
have ordinarily come into existence in’ 
respect of the rent receipt granted to the 
tenant, the whole of whose rent had been 
misappropriated. He was also charged 
under both the sections in respect of a 


counter-foil which was a counter-foil in’ 


respect of the rent receipt granted -to that 
tenant, whose rent was partly paid into 
“the account of the estate with the Imperial 
Bank, and partly misappropriated. It 


“was the prosecution case that these docum-- 


enis and certain other documents were in 
their entirety in the hand writing of the 
accused, and evidence io prove this was 
called, the witnesses being persons who 
were familiar with the hand writing of the 
accused and had acutally seen him write 
and also ahand writing expert Mr. Benett. 
It is not quite plain to what extent ihe 
accused admitted thatthe documents were 
written by him, but undoubtedly a sugges- 


tion was made on his behalf that he might 
have been the victim of conspiracy on- 


the part of other employees of the estate, 
who succeeded in getting him into trouble 
by, means of rent receipts which bore his 
signature in blank. This summary of the 
case is sufficient to enable us to deal with 
the reference. | 

When we turn to the letter of reference 
we find it irregular in more ihan one 
respect. 


Code requires no; only that the Judge 


should disagree with the verdict ‘of the: 


Jurors, but also that he should be clearly 
of opinion that itis necessary for ihe ends 


oi justice to submit the case to the High- 


Court. The learned Judge in this case 
states that he is unable to agree with the 
unanimous verdict of the Jury, and is of 


opinion that the verdict is not only not- 


in accordance with the weight of evidence 
but is also perverse. I myself feel some 
difficulty. in ‘appreciating exactly what is 
intended by the words “necessary for the 
ends of justice. to submit the case.” If 
thé words merely mean that the Judge 
should be in complete disagreement with 


the verdict, I should be inclined to hold- 


that he has sufficiently indicated the com- 
pleteness, of his disagreement in this case 
by, the use of the word “perverse”. While itis 
nob necessary. to decide the point, the 
language appears to me to mean some- 
thing more,than this and I am inclined 
to think that the necessity of submitting 


'» EMPEROR V. PANOHANON SARKAR, 


Section 307, Criminal Procedure: 


601 


a case should depend on the gravity of 
the offence and its prevalence and‘ con- 
siderations of a similar nature. As Isay, 
it is not necessary to go more fully into 


‘that aspect of the matter because we do 


not think that when the letter of reference 


‘is examined the learned Judge purporis 


to-disagree with the -verdict ofthe Jurors 
at all in the sense contemplated by s. 307. 
After giving a summary of the facts the 
learned Judge makes the following observa- 
tions. “The verdict not being one of giving 
accused benefit of doubt, it seems that 
the opinion was that it was Dikhaharan 
who had altered the counter-foils and wrote 
the register III at the time or soon after 
the collection. This could only be if he 
was entrusted with the collections in ques- 
tion, which conclusion the evidence does 
not justify’. The learned Judge appears 
to have taken the view that the position 
would have been different if the Jury had 
given their verdict in the form that “they 
give the accused person the benefit of 
the doubt”. We need hardly point out 
that thatis not a verdict which is known to 
the law though Jurors sometimes do express 
a verdict of not guilty in ihat way. A 
verdict of not guilty covers every degreé’ 
of mental condition from mere hesitating 
doubt as to the guilty of the accused to 
a complete conviction of his innocence 


“Ib appears to us that the- learned 
Judge had no warrant for supposing 
that the verdict of the Jury meant 
that they accepted the suggestion 


of the defence or that they considered that 
the suggested conspiracy against the accused 
had been established. Their verdict might 
perfectly well mean that they considered 
that Exs. 6 and 6-1 and the other documents 
had not been proved to be in the hand- 
writing of theaccused. Unless the learned 
Judge was prepared to disagree with the 
opinion of the Jury on this interpretation of 
their verdict he was not justified in referring 
the case. We certainly gather from_ his 
language that if was largely because he 
construed: the verdict of the Jury as an 
acceptance of the suggestion of the defence 
that he referred the case tothis court, and 
we are not satisfied that he would have 
felt justified in disagreeing with the verdict 
of the Jury taking*that verdict to mean, 
as it may very well have meant, that in 
the opinion of the; Jurors. the prosecution 
had not succeeded in establishing their 
case beyond reasonable doubt. -We ma 

also observe that the learned Judge did 
not, as the section requires of him, state 
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the offence.which he considered had been 
committed although from the body of his 
letter of.reference it is quite clear that 
he was not of opinion that any offence 
under s. 467 had been committed but thought 
that the accused should have been convict- 
ed under s. 477-A. We are not prepared 
to say that on the mere omission to state 


the offence we should be prepared to reject - 


the reference but we baseour decision on the 
other grounds which we have stated. 


In the cireumsiauces ithe reference is. 


rejected and the accused-is acquitted and 
discharged from his bail bond. 
N. Reference rejected. 


e rry 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No, 49 
l of 1933, 
Mareh 7, 1933. 
MALLIK AND JACK, Jd. 
BANKIM CHANDRA DUTT AND OTHERS 
— APPELLANTS 
$ VETSUS i 
KHAGENDRA NATH GANGULI 
AND OTHERS - RESPONDENTS. 


Bengal Municipal Act (III of 1884), ss 22, 28, 2?~ 
Hlections—Resignation of Chatrman— Bye-electton— ~ 
Resigned Chairman, whether disqualified—‘Another : 


person, meaning of—Scope of ss 28 and 2?— Injunc- 


tion against putting foruard such candidate, if may . 
be granted— Resigned Chairman and another proposed’ 


at bye-election—-President,. whether bound to declare 
latter duly elected—Howrah Municipality Rules, r. 


$4-B—Interpretation of Statutes—Harmonious cons- 


truction: 


-Section 27° of the Bengal Municipal Act, as it- 


stands, clearly excludes the person whose resignation or 
yramoval caused the vacancy that isto be filled up, and 
that being so, it is clearly a disqualifying section, 
disqualifyingfrom the bye election the person by 
whose resignation or removal the vacancy was caused. 
It isnot a section which merely lays down a pro- 
cedure. 
nary grammatical meaning and.exclude the person 
who has resigned. There is no inconsistency between 
‘ss. 22 and 27. In a. 22 the words ‘elected’ and 
‘re elected’ should be read as elected or re-slected 
except at a bye-election.[p 603, col. 1.] 
Where the Chairman who had resigned and anew 
candidate were properly proposed and seconded at a 
meeting for election of a Chairman and on objection 


being raised as to the former's right to stand as a' 


candidate the meeting was adjourned to another date: 
Heid, that the courts could not declare that the 
other candidate should have been declared io have 
been elected 
. If a Chairman who has resigned and for the 
filling up of the vacancy caused by whose resignation 
a, bye-election is being held is proposed as a candi- 
date the court can grant an injunction restraining 
the Commissioners: from putting him forward as a 
candidate.[p 604, col.1] ` i 
Itisa recognized rule of interpretation that the 


words of a statute should be so construed as- would, 
bring them in-harmony with the other provisions of . 
that statute, provided- of- course the interpretation- 
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does no violenceto the meaning of which they are E 
naturally susceptible. Pritchard v. Banger Corpora- 
tion(U, Harford v. Lyreskey (2) and R. v. Bridge (3), . 


referredto [p 603, col 2.) 
Appeal against the decree of the Addi- - 
tional District Judge, Hooghly at Howrah, ’ 
dated the 23rd November 1932, modifying - 
that of the Munsiff Third Court at Howrah, 
dated the 30th June, 1932. - a 
Messrs. Amarendra Nath Bose, Jatis 
Chandra Banerjee. and Parimal Mukherjee, ° 
for the Appellant. l 
Messrs. Manmatha Nath Roy, Surjya ``’ 
Kumar Aich, Atul Chandra Gupta and ` 
Prem Ranjan Roy Choudhuri, for the Res- 
pondents. l 
Mallik, J. - The appeal arises out of, a 
certain proceeding of the Municipality of 
Howrah held on the 18th April 1982. One 
Mr. B P. Pain who was the Chairman of: 
the Municipality, resigned on the 4th March, 
1932. Hisresignation was accepted by the 
Local Government on the 24th of that: 
month. Thereafter on the 18th April, 1932, | 
there was a general meeting of all the Com- 
missioners for the purpose of electing a new 
Chairman in the vacancy caused by the 
resignation of Mr. Pain. At that meeting 
three Commissioners were proposed and: 
seconded. They were Mr. B. C. Dutt, Mr.: 
B. P, Pain and 8. N. Kar. Mr. S. N. Kar: 
withdrew. A question was raised by one of. 
the Commissioners that Mr. Pain having: - 
resigned, was no longer eligible for being. 
re-elected in view ofthe provisions of s. 27 of 
the Bengal Municipal Act, 1884. After’ 
some discussions the meeting was adjourned’ 
to the 18th May, 1932. Before the adjourned ' 
meeting could be held the plaintiffs who ` 
are eight ofthe Commissioners, instituted . 
a suit onthe 16th May, 1932 against the: 
remaining twenty-two Commissioners, in the ' 
court of the Munsiff at Howrah for a decla--- 
ration (1) that Mr. Pain who was defendant ` 
No. 1 was not eligible for re-election in the 
vacancy caused by his own: resignation, 
(2) that Mr. B. C. Dutt; the plaintiff No. 1 
should be declared to have been elécted 
Chairman under s. 34-B of the business 
rules ofthe Howrah Municipality, and (3) 
for an injunction restraining the defendants 
from putting forward Mr. Pain as acandi- 
date for re-election as Chairman in that 
vacancy and from voting for him at any 
meeting for filling up that vacancy. The 
court of first instance held that Mr. Pain’ 
was noteligible and it granted-the injunc- 
tion that was prayed for. It held elso‘that 
Mr. Dutt the plaintiff No. 1 could not: be 
declared to have been duly elected as 
Chairman. - An appeal was taken before 
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the District Judge against the decision of 
the. Munsiff onthe second point and a cross- 
objection also was filed before him.’ The. 
lower Appellate Court reversed the deci- 
sion of the trial Judgeon the first point and 
held that Mr. Pain was eligible and made 
the consequential order that the meeting. 
for re-election should goon. The learned 
District Judge agree with the Munsiff in the 
view that Mr. Dutt could not be declared 
to have been duly elected. Against this 
decision of the learned District Judge the 
plaintiffs have come up to this court in second 
appeal. < ; 
It appears that there was a certain, 
amount of controversy in the lower Appel- 
late Court over the relationship between 
s: 23 (2) ands. 27 of the Bengal Municipal 
Act and the District Judge held and in my, 
opinion rightly held that s. 23, sub-s. (2) is 
the real section which confers upon the 
Commissioners the right to elect a Chair- 
man either at an original election or ata 
bye-election, the latter being governed by 
Ww particular provisions of s. 27 of the’ 
Gb. > 

- On behalf of the respondents it was said 
that s..27 only lays down a p:ozedure andis: 
not a disqualifying section. There is no. 
authority, however, for saying so. Section 27 
as it stands,clearly excludes the person whose’ 
resignation or removal caused the vacancy, 
that is to be filled up, and that being so, it is 
clearly a disqualifying section, disqualify- 
ing from the bye-election the person by 
whose resignation or removal the vacancy 
was caused. ; 

Now s. 27 runs thus: 

“If any Commissioner, Chairman or Vice-Chairman 
shall be unable to complete his full term of office or 
shall avail himself of leave granted under s: 26-3, 
the vacancy caused-by his resignation, or removal, or 
death or absence on leave shall be filled by the, 
appointment, or election as the case may be of 
another person.” SOAS i 
The chief controversy between the parties 
is whether the expression ‘another person’ 
that is to be found in s. 27 really ex- 
cludes the person whose resignation 
or removal has caused ihe vacancy to be 
filled ip. The learned District Judge is of 
opinion that it does not. Herein, in my.opin- 
ion, heis clearly wrong. He thinks that 
the expression ‘another person’ was put in 
by the Legislature inadvertently without 
any realization of the inconsistency that it 
would, in view of s. 22, create and in that 
view he has practically thrown out the 
expression altogether from the statute. 
This,in my opinion, was a very violent 


thing todo, especially in “view of the fact. 
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that by putting a certain interpretation 
a restricted meaning on one or two words 
ins. 22 of the Act from which the inconsi- 
stency arises, inconsistency may as .I will 
presently show,. be removed and the two sec- 
tions may be harmonized.Section 27 says that, 
a Commissioner, Chairman or Vice-Chairman 
whose removal or resignation has caused 
the vacancy, can underno circumstances be 
elected at-a bye-election. Section 22 says that: 
a, Commissioner (who I may observe at this 
stage, may become a Commissioner either by 
appointment or election) - who has been 
removed on certain grounds cannot be elect- 
ed or re-elected without the consent of the 
Local Government, implying thereby that 
there would be nobar to hiselec'ion or re- 
election when the consent of the Local 
Government is obtained. This is not quite 
consistent with s. 27 at least so far as it 
relates to a Commissioner. But this incon- 
sistency can,inmy opinion, be removed if 
the term ‘elected’ or ‘re-elected’ is taken in 
a somewhat limited sense, in the 
sense that it means ‘elected’ or ‘re-elect- 
ed’ except at a bye-election under s. 27, 
It is arecognized rule ofinterpretation that 
the words of a statute should beso constru- 
ed as would bring them in harmony with 
the other provisions of that statute, provid- 
ed of course the interpretation. does no 
violence to the meaning of which they are 
naturally susceptible. To- put only a 
narrow and limited meaning to a word 
and to interpret the words ‘elected’ or 
‘re-elected’ in s. 22 as meaning elected or 
re-elected except ata bye-election, would not, 
in my opinion, be doing any such violence. 
In this connection, namely, what the true 
interpretation of the words ‘elected’ or ‘re- 
elected’ in s. 22 is, it is significant that the 
expression ‘at any time’ which was to 
be found in the olds. 22 was deleted when 
that section was amended by the Legislature 
in 1894. I would therefore hold, disagree- 
ing withthe learned Additional District 
Judge, that the'expressson ‘another person” 
ins. 27ofthe Act has its ordinary gram- 
matical meaning, that it would operate as 
a baragainst Mı. Pain and that Mr. Pain 
is not eligible for election at the bye elec- 
tion tofill up the vacancy caused by his 
own resignation. å 
Asregards the second pointin the case, 
viz, whether Mr. Dutt should have been’ 
declared to have been duly elected as Chair- 
man atthat meeting of the 18th April 
1932, a point which was found against the 
plaintiffs by. both ‘the Courts: below, it 
is necessary to consider Rule 34 B of the 
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Rules of business of the Howrah Municipali- 
ty. The relevant portion ofthe Rule runs 
thus: =e 

“If only one candidate for the office of Chairman 
is properly proposed and seconded the President 
shall declare such,candidate to be elected”. 


On behalf of the appellants it was contend- 
ed that as Mr. Pain was not eligible, the 
President of the meeting had before him 
only one candidate for the office of Chairman 
and as thatone candidate was Mr. Dutt, 
the President should have declared him to 
have. been duly elected. . This contention, 
inmy opinion, is not of much substance and 
in’my opinion it should fail and that on 
more than one ground, In the first place 
it is to be observed that the meeting of the 
18th was not brought to a completicn and 
instead of being completed it was adjourned 
to the 18th May. (Then it cannot be 
said thatthe President in the present 
case had before -him only one candid- 
ate ‘propérly proposed and seconded. Both 
Mr. Pain and Mr: Dutt had been propcsed 
and seconded according to the provisions of 
the first portion, of Rule 34 B. and the 
proposing and seconding of both of them 
were therefore perfectly valid in form and 
therefore proper: Pritchard v. Bangor 
Corporation (1) Harford v. Lynskey (2) and 
R.v. Buidge (3). The second prayer of 


the plaintiffs was therefore, in my opinion, 


tightly refused. 


Then as regards the injunction, the trial 


Judge granted the prayer restraining the 


defendants from putting forward Mr. Pain 
as a candidate for re-election as Chairman, 
from voting for him at any meeting for 
filling up the vacancy caused by Mr. 
Pain’s resignation. In view of what I have 
held on the first point in the case, the injunc- 
tion was, in my judgment, perfectly justified. 

The result therefore 1s that the appeal 
_ will be allowed in part and the decree of the 
court of first instance restored. In viewof 
the nature of the case and circumstances the 
parties will bear their own costs throughout. 

Jack, J.—Thisappeal has arisen out of 
a suit by Mr. Dutt and 7 others, Commission- 
ersof Howrah Municipality for a declaration 
(lst) that Mr. B. P. Pain who has resigned 
his Chairmanship of the Municipality is not 
eligible for re-election to fill up the vacancy 
caused by his resignation; (2nd) that Mr. Dutt 
should be deemed to have been duly elected 


(1) (1888) 13 App. Cas. 241; 57L. J. Q.B. 313; 53 
L. T. 502; 37 W. R. 103; 52°J. P. 564 


e | 
47 \ 


(1899) Q, B. 852; 68 L. J. Q. B 593; 80jL. T 417- 
| R.-653; 63,J. P. 263. 
- (3) (1813)1 M, & S. 76; 14 R. R. 395; 1053 E R. 29. 
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Chairman at the meeting held on “18th 
April 1932, and (8rd) for a permanent injunc- 
tion restraining the defendants from putting 


-forward:Mr. Pain as a candidate for re- 


election as Chairman. 

The court of first instance held that the 
plaintiffs were entitled to the declaration 
that Mr. Pain was ineligible for re-election 
as Chairman and that they were entitled 
to the injunction asked for, but that they 
were not entitled toa declaration that. Mr. 
Dutt had been duly elected. The lower 
Appellate Court dismissed the suit entirely. 
The principal question in issue depends on 
the intérpretation of s. 27 of the Bengal 
Municipal Act which is as follows:— 

“Ifany Commissioner, Ohairman or Vice Chairman 
shall be unable to complete his full term of office, or 
shall avail himself of leave granted under s. 26B, 
the vacancy caused by his resignation or. removal 
or death or absence on leave shall be filled by the 
appointment or electicn, as the case may be, of another 


person.” ; 
. The defendants contend that this 
section only relates to procedure and that 
under s. 23 (2) ofthe Act it is open to the 
Commissioners to elect any one in the 
vacancy and they ars not debarred from re- 
electing the ex-Chairman. Section 23 (2) is as 
follows:— ? 
“The Commissioners of every Municipality, the 
name of which is notincluded in the said schedule, 
shall, ata meeting, elect one of their numbers to 
be Chairman, or may whenever a vacancy occurs, at a 
meeting attended by not less than two thirds of 
the Commissioners, request the Local Government to 
appoint a Chairman, and such Chairman shall be 


appointed by name". 

Reading these 2 sections together it is 
clear that between them they provide the 
means of filling up vacancies. -When-a 
vacancy occurs the Commissioners may act 
under the 2nd part of s.-23 (2) and request 
the Local Government to fill up the .vacancy 
or they may proceed under s. 27 to elect 
a Chairman. to fill the vacancy, and “in the 
latter case it is open to them to elect 
another person to fill the vacancy. The 
first part of s. 23 (2)has obviously noshing 
to do with filling up vacarcies. Thereis no 
ambiguity whatsoever in the wording of 
these sections and where the meaning of a 
statute’ is plain, its wording cannot be 
altered on the conjecture that the Legis- 
lature must have meant something else 
unless the adoption of the plain meaning 
would lead to an absurdity or manifest 
inconsistency. It is contended that 
s.27 as it stands is inconsistent with s. 22 - 
inasmuch as under the latter section an 
appointed or elected Commissioner who has 
been removed is eligible with the sanction 
of the Local Government for election or 
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re-election but under s. 27 he is not so 
eligible. Section 27 however does not make 
him ineligible but only prevents his 
re-election for theremainder of that term 
of office to fill the vacancy.. There is there- 
fore no inconsistency in the two sections, for 
‘re-elected’ in's. 22 does not necessarily 
mean elected in a vacancy, the words 
‘elected’ or ‘re-elected’ corresponding to 
‘appointed’ or ‘elected’ ins. 19. There being 
no inconsistency between s. 22 and s. 27, 
there isno possibleexcuse for altering the 
plain meaning ofthe statute in 5. 27.. 
. The Legislature obviously made no pro- 
vision for the case of a Chairman who 
resigned and immediately afterwards 
sought re-election; possibly the intention 
was to discourage this practice butitis use- 
less to conjecture why hewas made Ineligi- 
ble for re-election for that term of office. If 
he merely changed his mind and wanted 
to continue as Chairman the simplest way 
was to withdraw-his resignation. The 
plaintiffs are therefore entitled ‘to the 
declaration that Mr. Pain is ineligible for 
re-election. ‘lhey are obviously not entitled 
to.a declaration that-Mr. Dutt has been 
duly elected under s. 34-B of the Municipal 
Rules onthe ground that no other candidate 
was properly proposed and seconded Admit- 
_tedly the meeting adjourned without: the 
President of the meeting pronouncing any 
one duly elected because he did not 
definitely decide the objection to Mr. Pain’s 
candidature. the meeting being adjourned 
‘at that stage to let the Commissioners who 
voted for Mr. Pain, reconsider their pcsition 
in view of the opinion of the Advocate 
General that Mr. Pain was ineligible, 
When the meeting is resumed it should be 
open to the electors to put forward if they 
choose another candidate instedd of Mr. 
Pain upon which there must bea frésh elect- 
ion. This they are entitled todo since they 
were not informed before the election that 
Mr. Pain was ineligible. Astothe injunction 
it follows that the plaintiffs are entitled to 
the injunction asked for. 
Theappeal is allowed in part and th 
decree ofthe Munsiff is restored. The par- 
ties to bear their own ccsts throughout. 


As Appeal allowed in part. 
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SIND JUDICIAL COMMISSIONER'S 
COUR 


RT. 
Reference No. 102 of 1932. 
August 2, 1932. ml 
Ferrers, J. (., AND MEHTA, A. J.C. 
EMPEROR— PROSECUTOR 
JM | VeTsUs 
MAHOMED YOUSIF —Peritionrr— 
ACCUSED. 

- Penal Code (Act XLV of 1860), s. 317—Sodomy— 
Sentence—Extenuating circumstances— Enhancement— 
Fowers of High Court on reference by Sessions 
Judge—Criminal Procedure’ Code (Act V of 1898), 8. 
439 (2). i 
- Theoffence of sodomy isone of those offences for 
which there can hardly be extenuating circumstances 
and a sentence of four months’ rigorous imprisonment 
is an over-lenient one. Ordinarily such cases are 
committed to the Sessions ‘Court so that the accused 
might receive condign nunishment, the powers cf a 
First Class Magistrate being restricted to giving only 
two years. ; 

Where a reference was made by the Sessions Judge 
to the High Court ‘for enhancement: of sentence for 
the offence of sodomy, the High Court felt themselves 
to restrict themselves within the limit of the powers 
whizh could have been exercised by the trying Magis- 
trate, having regard to the- provisions of s 439° (2), 
Criminal Procedure Code, and enhanced the sentence 
to one of two years’ rigorous imprisonment. 


Mr.C. M. Lobo, Public Prosecutor, for 
the Crown. 

Mr. L. P. Ferro, for the Accused. 

Judgment.—The opponent- Mahomed 
Yousif, son of Mahomed has been convicted 
by the First Class Mugistrate, Jati, under 
s. 377, Indian Penal Code, for the.offence of 
voluntarily having carnal intercourse against 
the order of nature with a young lad, and sen- 
tenced to suffer rigorous imprisonment for 
four months and topay a fine of Rs. 00 or in 
default to undergo further rigorous im- 
prisonment of two months. The learned 
Sessions Judge of Hyderabad on scrutiny 
of the criminal returns discovered that 
this sentence was grossly inadequate hav- 
ing. regard to the maximum punishment 
provided for the offence under s. 377 and also 
having regard to the fact that there were - 
no extenuating circumstances and has, 
therefore recommended that it should be 
enhanced.. On behalf of the opponent Mr. 
Ferro has appeared before us and has 
contended firstly, that the conviction of the 
appellant is not justifiable on the record; 
and secondly that the sentence in any case 
is. not shown to be so manifestly or. grossly 
inadequate or improper as to call for the 
interference of this court. (The. learned 
Judges considered the evidence and con- 
tinued.) Under the circumstances we have 
no hesitation at all in confirming the 
conviction in this case. 

Coming next to the question of sentence 
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it appears io us that. the Magistrate has 
betrayed_a woeful lack of sense of propor- 
tion in giving a sentence of four months’ 
rigorous imprisonment and a fine as punish- 
ment for such a barbaric crime when noth- 
ing can be urged in extenuation. Mr. 
Ferro wes hard put to it in trying to 
satisfy the court that this is noi a case for 
interference.. In the first place he conten- 
‘ded that the accused and the complainant 
‘are related to each other and secondly that 
the injury spoken to by the medical witness 
was nob so great as to justify the pass- 
ing of anything like a severe sentence. 
The first ground may be rejected as hardly 
worth consideration. With regard to the 
second ground, according to the evidence of 
the little victim he suffered great pain. Ac- 
cording to the information lodged by his 
father with the policethe boy felt immense 
pain at the time of micturition and was con- 
sequently ill for some time. “Having 
regard to the tender age of the boy and 
to the forcible intercourse, one can easily 
realize what agony the boy must have 
suffered. This is one of those.offences for 
which there can behardly any extenua- 
ting circumstances; and even if so it can- 
not justify the over-lenient punishment 
metéd out by the Magistrate. Ordinarily 
such cases are committed to the Sessions 
Court so that the accused might receive 
condign punishment, the powers of a First 
‘Class-Mugistrate being restricted to giving 
only two years. Inthe present case, much 
as we would have liked to give a higher 
sentence than’ what it was competent to 
the Magistrate.to pass, we are constrained 
to restrict ourselves within the limit of 
the powers which could have been ex- 
ercised by the trying Magistrate himself, 
having regard to the provisions of s. 439 
(iti). We, therefore, accept the reference 
. of the learned Sessions Judge and enhance 
the sentence of imprisonment to oneof two 
years’ rigorous imprisonment and uphold the 
sentence of fine and the imprisonment in de- 
fault. * The substantive sentence oz two 
years will begin to run from the date of 
the conviction in the Magistrate’s Court. . 


' Nek, Reference accepted, 
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CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 737 of 1932. 
March 13, 1938. 
PANCKRIDGE AND PATTERSON, JJ. 
PANINDRA KUMAR DAS— COMPLAINANT 
-— PETITIONER 
Versus — 
ROHAT BUX CHOWDHURY 
AND OTHERS—ACCUSED — OPPOSITE 


` PARTY. 
` Criminal Frocedure Code (Act V of 1898), s. 2038-- 


‘Compluint—Preliminary inquiry—Examining accused 


and his witnesses and hearing arguments, legality 


A Magistrate to whom a complaint is referred for 
enquiry may examine or question the person com- 
plained against and his witnesses but he would be 
acting illegally if he permits the accused to be repre- 
sented by a Pleader and hears his argument for making 
up his mind as to which of the rival stories he should 
accept. Baidya Nath Singh v.Muspralt (1), Bhim Lal 
Sah v. Emperor (2), Baleit Lal Mukerjee v. Pasupati 
Chatterjee (3), Chandi Charan Mitra v. Manindra 
Nath Roy Chowdhury (4) and In re Virbhan Bhagaji 


(5), referred to, 


Messrs, J.C. Gupte, ‘Hira Lal Ganguly, 


Bhagirath Chandra Das, Hari Das Gupta 


and Jnananath Borah, for the Petit- 

loner. l e ; 
Messrs. Khundkar, Deputy Legal Rememb- 

rancer and Anilendra Nath Roy Chow- 


dhury, for the Crown. 


Panckridge, J.—This Rule was issued 
on August 15th, 1932 and, calls on the Dis- 
trict Magistrate of Midnapore and the 
opposite parties to show cause why the 
order of the Additional District Magistrate 
dated June 13th, 1932, dismissing the 
petitioner's complaint under s. 203, Crimi- 
nal Procedure Code should not be set aside. 
The opposite parties are described as “Rohat 
Bux Chowdhury, Sub-Inspector of Police 
and Sheikh Kalu, Police . Constable, and 
two other Police Constables of Midnapore 


On April 30th, 1932, Mr. Douglas, the 
Districts Magistrate was assassinated at 
‘Midnapore. Atabout1l.p. mM. that night 
the petitioner who describes himself as a 
“thome internee” was arrested. and taken to 
the Midnapore Thana. It is admitted that 
he was then to all. appearances. in good 
health. He-was* produced before a Deputy 
Magistrate on May Ist and on May 2nd 
remanded by the Additional District 
Magistrate to Police custody until May 5th. 
Laterin the evening of May 3rd, the Civil 
Surgeon, Captain Drummond, was summon- 
edto the thana to attend the petitioner. 
He found the petitioner in a hysterical con- 
dition and exhausted. There were also 
some bruises visible on his person. They. 
were not severe nor did they require treat- 
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ment, but according to Captain Drummond 
they must have been due to some sort of 
.-violence. The petitioner on that occasion 
madeno complaint against the Police. 
The next morning -May, 4th, Captain Drum- 
mond saw the petitioner again and found 
. him suffering from fever. At 6 r.m. the 
petitioner was removed to hospital where he 
developed pneumonia. He was discharged 
from hospitalon May 21st, 1932. On that 
day hefileda written petition of complaint 
“In Bengali and was examined in support 
of iton solemn affirmation. He stated that 
he was severely beaten atthe thana on. the 
evening of May 3rd by “one Daroga 
‘known as Chowdhury Saheb and three 
Sepais.” l 
. aFhe Additional District Magistrate re- 
ferred the complaint under s. 202, Crimi- 
‘nal Procedure Code to the Sub-Divisional 
Officer for enquiry and report. Tor 
reasons that are not material the enquiry 
was eventually held by Mr. Islam, Deputy 
Magistrate who submitted his report on 
‘Mey 27th. On June 13th the Additional 
‘District Magistrate dismissed the peti- 
tioner’s complaint under s. 205, Criminal 
Procedure Code. On June 25ththe Ses- 
sions Judge of Midnapore refused to inter- 
fere with the order of dismissal. 

The first ground on which the Rule has 
‘been issued isthat the Deputy Magistrate 
acted illegally in examining the first accused 
and the Police witnesses in the absence 
of the. petitioner and his lawyers and ın 
‘calling for a reportfrom the Superintendent 
- of Police. 

Mr. Islam’s report shows that on’ May 
25th he examined Bhupendra Nath Baner- 
jee, the officer in charge of the Midna- 
pore Police station, Rohat Bux Chowdhury, 
the Sub-Inspector of Police, Narayangarh, 
and Kiran Charan Raha, Circle Inspec- 
tor. - 
It issaid that Rohat Bux Chowdhury was 
„examined on solemn affirmation, but this 
is denied, I think rightly, by the opposite 
parties. Ki 
-~ Thestory told. by these deponents was 
that Rohat Bux Chowdhury was in Midna- 
pore by chance on May 3rd, Bhupendra 
Nath Banerjee asked him to assist’ in the 
investigation into the murder of Mr. Doug- 
las by examining the petitioner. Rohat 
Bux Chowdhury consented, but while he 
was questioning the petitioner the latter 
became violent and hysterical and assault- 
ed Rohat Bux who called to the constables 
to secure the petitioner. This was done 
but the petitioner's struggles were so violent 
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that he sustained injuries. Ice was sent 


“for, and- the Circle Inspector communicated 


with the Superintendent of Police Mr. 


-Evans, who sawthe petitioner in the com- 


-pany of-the Civil Surgeon. The procedure 
edopted by the Magistrate has been vigor- 


‘ously criticised by learned Counsel for 


the petitioner. We have been réferred to 


‘Baidya Nath Singh v. Muspratt (1), Bhim 


Lal Sah v, Emperor (2) Balai Lal Mukerjee 
Chatterjee (3) and Chandi 
‘Charan Mitra v. Manendra Nath Ray 
‘Chowdhury (4). 

Itis suggested that a Magistrateto whom 
-a complaint is referred for enquiry acts 
illegally if he examines or questions the 
person complained against. ` I carinot agree 
-with this; no such limitation is’ suggested 
inthe language of the section and I see no 
reasonto dissent from the view expréssed 
in Inre Virbhan Bhagaji (5) that such 
a procedure is not illegal. It appears to 
me that to'prevent the Magistrate from 
questioning the person complained against 
at any rate for the purpose of ascertaining 
what is his answer to the charge, if he haé one, 
‘would-be in many cases to render the 
enquiry futile. It is easy to imagine 
cases where information that the accused 
alone can furnish will conclusively. prove 
the falsity ofthe complaint. But to hold 
thisis not to hold that it is tight fora 
Magistrate to examine the acctised and 
then after argument to make up his mind. 
which ‘of two rival stories he will accept. 
J consider that although the Magistrate was 
justified ın examining the three Police 
witnesses including the first accused, he was 
wrong in permitting the accused to be re- 
presented by lawyers and to argue that the 
complaint should be dismissed. ‘This 
seems tometo be precisely the course that 
has been condemned in Bhim Lal Sah v. 
Emperor (2), Balat Lal Mukerjee v. Pasu- 
nati Chatterjee (3) and Chandi Charan Mitra 
v. Manindra Nath: Roy Chowdhury (4). 
Inmy opinion the petitioner may justly 
urge that heis entitled to test the evidence 
of the two Police witnesses other than the 
first accused by cross-examination and this 
he canonly do satisfactorily -in a formal 
trial. 


(1) 14 O 141; H Ind. Jur. 226. | 

e) y Ind. Cas. 345; 40 O 44; 170 W N 290; 14 Or 
L J 57. 

(3) 35 Ind. Cas. 528; 21 O W N 127; 25 O L J 606: 17 
Cr L. J. 396. 

(4) 72 Ind. Cas. 113; 27 O W N 196; 360 L J 414; 
A LR 1923 Oal, 198; 24 Cr. L J 339. 
:.(5) 112 Ind. Cas. 63; 52 B 448: 30 Bom. L R 642; AI 
R 1928 Bom. 290; 29 Cr. LJ 975. 
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The Additional District Magistrate states 
in his order thathe leaves out of his con- 
sideration the evidence of the three wit- 
‘nesses to whom I have referred. He, 
however, as appears from the order sheet, 
permitted alawyer to address arguments 
_to him on the accused’s behalf. The Ad- 
‘ditional District Magistrate states that the 
case-depends on the uncorroborated state- 
ment of the complainant himself. This 
is-true if by that is meant that the com- 
Plainant is not in a position to produce 
any eye-witnesses in support of his story. 


But the case is one in which from its 


nature. the production of an eye-witness 
is not tobe expected. The failure of the 
petitioner to name his assailants at an 
early s:age seems significant to the Magis- 
trate. Iù my- opinion little importance 
should be attached to this for it is admitted 
_that it was on the orders of the first accus- 
ed that the constables forcibly restrained 
‘the petitioner.’ ` Moreover, I do not under- 
‘stand that it is denied that Sheikh Kalu 
was one of those constables. 

In the proceedings strong comment is 
very properly madeon the fact that neither 
on May 3rd nor May 4thdid the petitioner 
complain of maltreatment to the Superinten- 
dent of Police or to the Civil Surgeon, 
This is an aspect of the matter that 
demands the most careful consideration, 
but inmy judgment, the petitioner should 
be given an opportunity of meeting 
“this point and he will have such an oppor- 
tunity ifcross-examined in court. I do 
not consider that without any explanation 
on his part his conduct -in this respect 
so clearly demonstrates ‘the- falsity of- his 
complaint that he should be refused pro- 
‘cess. | 

For the reasons [havegiven I hold that 
the order of dismissal complained against 
should be seb aside and: afurther enquiry 
‘cirected into the petitioner’s complaint. The 
Rule is made absolute. ee 
-- It is desirable that the enquiry should b 
held by some Magistrate who has not yet 
been concerned with the case, 


Pd 


Patterson, J.—I agree. 


A, Further enquiry ordered. 
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_ MADRAS HIGH COURT. 
Letters Patent Appeals Nos. 81 to 84 of 
- 1931 l 


December 8, 1932. 
BEASLEY, C. J., AND BARDSWELL, J. 
Sree CHELIKANT VENKATARAYANIM 
GARU— APPELLANT 
Versus 
THe MAHARAJAH or PITTAPURAM 
— RESPONDENT. 
Madras Estates Land Act (I of 1908), s. 26 (8)— 
‘Ryot’, meaning of —Ryot in possession of land before 
date of grant—Whether included in the term—Rate 


of rent agreed to be pala by prior tenants— Whether 
lawful rate. 


The words ‘the ryot’ in s. 26 (3), Madras Estates 
Land Act, are not confined to ryots under the Estates 
Land Act to whom occupancy rights have been grant- 
ed under the Act. The words of the sub-section 
clearly refer to ryots in possession of the land before 
the date of the grant. 

Where it is not shown that the agreement of the 
prior tenants to pay the rents agreed upon was bad 
in law, or prohibited by it, those rates which they 
agree to pay must be considered to be lawful rates, 
when no faisal rates were fixed for them. Karuppa 
Kuvundan v. Narayana Chettiar (1); distinguished. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Madhavan Nair, dated 
ard February 1931 in S. A. Nos. 140, 141, 
142 and 143 of 1928 respectively preferred 
against the decrees of the District Court of 
East Godavari at Rajahmundry, in A. S. 
Nos. 265, 261, 263 and 262 of 1925 preferred 
against the decrees of the court of the 
Deputy Collector of the Head Quarters Divi- 
sion, Cocanada, in Land Suits Nos. 80 of 
1924, 1, 7 and 6 of 1925 respectively, 

Mr. P. Satyanarayana Rao, for the Appel- 
lant. 
>. Mr. Ch. Raghava Rao for The Advocate 
General, for the Respondents. 4 

Beasley, C. J.—The question which arises 


in these Letters Patent Appealsis one under 


s. 26 (3) of the Madras Estates Land Act 
which reads as follows: 

“Except as provided by sub-s. (1) no rate of 
rent at which land may have been granted by a land- 
holder shall be binding upon the person entitled to 
the rent after the lifetime of the landholder if such 
rate is lower than the lawful rate payable bythe 
ryot before the date of the-grant upon the land or 
upon land of similar description and with similar 
advantages in the neighbourhood”. 

The facts of the case have been very fully 
set out in the order of Madhavan Nair, J., 
in Second Appeals Nos. 140 to 144 of 1928 
calling for a finding from the District Judge 
upon the question 

“Whether the rates now paid are lower than the 
lawful rates paid by these ryots of the suit holdings 
aa lower, what were the rates that were paid 
before?” ; 


The learned District Judge's finding is 
that “ihe rates now paid are in fact lewer 
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than the ratés agreed to by these ryots on 
the suit holdings.” 
The position, therefore, is that the tenants 


‘of the suit lands prior to the date ofthe - 


grant to the appellants in 1935 by the rs- 
pondent’s predecessor were, under an agree- 
menf with the then landholder, paying a 
higher rate of rent than that paid by the 
appellants. ` 

The respondent claims that under s. 23 (.) 
the lower rate of rent paid by the appellants 
under the gran! in 1905 is not binding 
upon him. ‘Whether his claim is well- 
founded must ‘depend upon the construction 
of that sec:ion. The appellan's claim that 
the rate should ‘be that which was being 
paid by tenan:s of ne'ghbouring lands and 
not that actually payabie by the former 
tenants of this land because the latter ten- 
ants were tenants at will having no occu 
pancy rights and were theretore not’ r. ots 
within the terms of s. 28 pand it is further 
contended that the words “the ryo? mean 
the ryot under the Estates Land Act to whom 
occupancy rights had .been granted under 
the Act, namely, the appellant. These two 
contentions arereally bound up in one an- 
other. | 

As regards the latier contention, the words 
-of the sub-section clearly refer to the ryot 
-in possession of the land before the date of 
the grant who may be an entirely different 
person to the person to whom the grani was 
smade. But.it is argued that such prior ten- 
:ants were not ryots at all as the only ryots 
-ın the contemplation of the Act are ryots to 
-whom occupancy righls have been granted 
under the Act. If this contention is right, 
then it means that s. 26 (3) does not provide 
for the case of a higher rate of rent paid 
by a tenant prior to 1998. This contention, 
in my view, cannot succeed. Section 6 of 
the the Madras Estates Land Act reads as 
follows: 

“Subject tothe provisions of this Act every ryot now 


in possession or who shall hereafter be admitted by-a 
landholder to possession of ryoti land not being old 


waste situated in t:e estate of such landholder shall . 


have a permanent right of occupancy in his holding; 
but nothing contained in this sub-section shall 
affect any permanent right of occupancy thit may 
-- have been acquired in land which was old waste be- 
fore the commencement of this Act ” 

This. section gives the ryots then 
in possession of ryoti land permanent 
occupancy rights. The former tenants 
of the suit lands, even though tenants 
only at will and not having occupancy rights, 
were in- possession of ryoti land paying rent 
for that land and they were clearly ryots;-and 

(3) 45 Ind. Oas 406;7 L W 376; (1918) M W N 188; 
24M LT 35. | 
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it has not been shown that the rates of rent 
paid were not lawful. They were paid 
under a contract enforceable at law and hence 
were la vful rates. In respect of the suit 
lands there was no faisalrate fixed for them 
and there were no faisal rates in competition 
with contract rates as was the case in 
Karuppa Kavundan v. Narayana Chettiar, 
(1), which is referred to in support of the 
Appellants’ case. ` : 

There was no faisal rate at all here but 
only a contract rate. Madhavan’ Nair, J;, 
says in his judgment: 

“In my opinion the agreement of the -p:elecessors 
of the appellants to pay the rents agreed to by them 


not: bsing shown to be bad in law, or prohibited by 
it, those rates which they agreed to pay must be 


With that opinion I entirely agree. 
For these reasons, these Letters Patent 
Appeals must be dismissed with cosis in 


L. P. A. No. 81 of only. 


Bardswell, J.—I agree with my Lord. _ 
N. K.-A. Appea's dismissed. 
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“ALLAHABAD HIGH COURT. . 
Second Civil Appeal from order No.8 , 
of 1932. 
February 20, 1933. 
NIAMAT ULLAH AND BENNET, JJ. - , 
Musammat BASHIRAN— APPELLANT  ; 
Versus ` ; 
Babu MOTI RAM, OFFICIAL REOBIVER, 
SAHARANPUR— RESPONDENT.  - 
Provincial Insolvency Act tV of 19201, 3 54—Pre- 
ference to one creditor—Proof of—Fraudulent 
character of transfer, if to be presumed— Nature- of 
whether object of 
transfer was to give preference—(Ques'ion of juct.- . 
Under s. 54, Provincial Insolvency Act, when it is - 
established by the Official Receiver that the object 
of the insolvent in making a transfer was to give prd- 
ference to one of the creditors, tbe fraudulent charac- 
ter thereof is to be presumed I]t is true that the 
mere fact that preference incidentally resulted from 
the transfer is not enough to attract the application 
of the section. What is required is to prove that- the 
dominant motive or object of the transfer was to give 
preference to such creditor. If this conclusion is 
reached, the fraudulent character of the transaction 


aa 


‘is to be presumed 


The questicn as to whether the object of the trans- 
fer was to give preference to one of thecreditorsis a 


“matter of inference from the circumstances of each 


case and is essentially a question of fact . 


Second Civil Appeal from an order of the 
District Judge, Saharanpur, dated the 31st 
March, 1932. < i 

Mr. Akhtar Hussain Khan, for the Ap- 


pellant. 


Dr. K. N. Katju and Mr. Bhagwati Shan- 
kar, for the Respondent, i 


~ 
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Judgment.— This’ purports to be a 


‘second appeal from-an order passed by the 
-Jearned District Judge, Saharanpur in the 


exercise of the appellate jurisdiction as 
Judge of the Court of Insolvency, It was 


_ ‘passed on appeal from an order of the Sub- 


ordinate Judge of that District exercising 
the powers of the Insolvency Court. 

A preliminary question was raised by the 
learned Advocate for the respondent that 
no second appeal lies. As this court has 


-wide powers of revision in cases arising 


under the Provincial Insolvency Act, the 
memorandum of appéal can be treated as 


‘an application for revision, assuming no 


second appeal lies. We do not consider it 
necessary to decide whether a second ap- 
peal is maintainable as, in view of the 


- questions raised, this court has power 10 


tp 


hear them on revision. 
stances we 
its merits. 

The appellant is the wife of one Sher 
Muhammad Khan. By a deed, dated 31st 
March, 1927, he transferred practically the 
whole of his unincumbered property -to the 
appellant in lieu of her dower. It is not 
disputed that he was indebted to numerous 
creditors to the extent of nearly Rs. 2,000. 
One of those creditors applied on the 27th 
June, 1927, that Sher Muhammad Khan 
be adjudged insolvent. He was so adjudg- 
ed on the 7th January ,1925. The Official 
Liquidator subsequently applied for annul- 
ment of ‘the deed of transfer dated 3lst 


In these circum- 
prefer to dispose of the case on 


‘March; 1927; in favour of the appellant on 


the allegation that the same had been exe- 


cuted with a view to giving preference to 
one of the creditors and was fraudulent. 


The court of first instance held, on the 


evidence produced in the case, that Sher 
-Muhammad Khan acted fraudulently in 
‘transferring his property to his wife to the 
` ‘detriment of other creditors. 


Accordingly 
he declared the transfer in favour of the 


; appellant: to be void. 


The appellant preferred an appeal to the 


‘learned: District Judge. It was argued be- 


fore him that the court of first instance 
had approached the case from an erroneous 
standpoint in that it threw the whole onus 
on the appellant. The learned District 
Judge examined all the circumstances of 
the case and upheld the decision of the 
court of first instance. In doing so, we 


are satisfied, that he allocated the burden 


of-proof strictly in accordance with the pro- 
visions -of s: 54 of the Insolvency Act. He 
referred to a number of circumstances and 
inferred from them that the object of Sher 
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Muhammad Khan in executing the deed of 
dist March, 1927, in favour of the appellant 
was to give her preference over the princi- 
pal creditor Asa Ram. Having arrived at 
that - conclusion, the learned Judge pre- 
sumed that the transfer was fraudulent. 
“There is no dispute that the transfer 
in guestion was made within three months 
before the date of the application’ for insolv- 
ency. It has been found by both the courts 
below that Asa Ram held a decree against 
Sher Muhammad Khan for Rs. 16,000 on the 
date ofthe aforesaic transfer. This decree 
was one for sale of mortgaged property be- 
longing to the insolvent. Asa Ram had 
another mortgage on which Rs. 4,000 was. 
due. In a suit brought by the daughters 
of the insolvent three-fourths of the mort- 
gaged property was found to belong to 
them. The remaining one-fourth was whol- 
ly inadequate to satisfy Asa Ram’s debt 
which could be recovered from other prop- 
erty of the insolvent. No demand was ever 
made by the appellant in respect of her 
dower debt. It does not appear whether 
any part of it was prompt. In view of 
these circumstances, coupled with the fact ` 
that the transfer is in favour of the wife 
of the insolvent, it was permissible for the © 
courts below to infer that the dominant 
motive underlying the transfer was to give | 
preference to a creditor in whom the in- 
solvent was greatly interested. 

The learned Counsel for the appellant 
has argued that ths burden of proving the 
fraudulent character of the transaction lies 
on the Official Receiver. We do’ not think 
that this contention is sound.’ Section 04 of 
the Provincial Insolvency Act, provides that 
every transfer of property made in favour 
of any creditor with a view to giving that 
creditor a preference over the other credi- 
tors shall, if such person is adjudged in- 
solvent on a petition presented within three 
months after the date thereof, be deemed 
fraudulent and as void against the receiver 
and shall be annulled by the court. It is 
clear from this rule that ım case it is 
established by the Official Receiver that the 
object of the insolvent in making the trans- 
fer was to give preference to one of the 
creditors, the fraudulent character‘ thereof 
is to be presumed. It is true that the mere 
fact that’ preference incidentally resulted 
from the transfer is not enough to attract 
the application of the section. What--is 
réquired is to prove that the dominant 
motive or object of. the transfer was to 
give preference to such creditor. If this 
conclusion isreached, thefraudulent char- 
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acter of the transactionis to be presumed. 
The learned Counsel for the appellant has 
referred us to several cases in which this 
question has been discussed, It is not 
necessary for us to examine them in 
detail, asin our opinion none of them lays 
down any rule different from what we 
have held itto be. The language of the 


section itself is quite unambiguous and 


creates no difficulty, As to whether the 
object of the transfer was to give pre- 
ference toone of the creditors is a matter 
of inference from the circumstances of 
each case and is essentially a question of 
fact.. In the case before 
motive. underlying the transfer having 
been found to be io give preference to 
one of his creditors, the transfer was rightly 
presumed to be fraudulent. The learned 
District Judge wasof opinion that the in- 
solvent could have rebutted the presump- 
tion of fraud but he adduced no evidence, It 
is not suggested that he had not - been 
afforded sufficient opportunity to lead 
evidence in rebuttal, In these circums- 
tances, wethink that the view taken by 
the learned District Judge was in confor- 
mity with the rule laid downins. 54 of 
the Provincial Insolvency Act, 

This appeal must, therefore, fail and is 
dismissed with costs, 
“NA. Appeal dismissed. 


rg Pare 


. COCHIN CHIEF COURT. 
Civil Miscellaneous Petition No. 194 
of 1107. | 
Makarom 17, 1108, 
corresponding to ihe 
30th day of January, 1933. 
T. S. NARAYANA Ayyar, O. J, 
AND V. D. OUSEPH, J. 
PURUSHOTHAMAN NAMBOORI 
l © — PETITIONER 


Versus 
SANKARAN NAMBOORIPAD 

_ AND OTHERS—COUNTER-PETITIONERS. | 

Cochin Civil Procedure Code, s. 251—Legal Repre- 
sentative, decree against—Emisience of assets of deceas- 
ed—Whether necessary for passing decree against 
legal representative. 

A suit against the legal representative of a deceased 
person should not be dismissed on the mere ground 
that the defendants are not in possession of any por- 
tion of the estate left by the deceased. Existence of 
assets ig not a condition precedent to the passing of 
thedecree itself. Madha Ram v. Delbus Mahal(1), 
Lallu Bhagvan v, Tribhuram. Motiram (2), Shankerlal 
v. Ganesh Singh (3) and Pochanna v. Pochanna (4), 
relied on’ . a cas 

The questionas to proof of assets-left by the: de- 
Qeased arises in execution and not necesearily in the 
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suit itself Tamiz Bano v. Nand Kishore (5) and 
Ranjitsingh v. Emperor (6), relied on. 

Petition under s.. 584 of the Code of 
Civil Procedure praying the Chief Court .to 
review the judgment in A. S. No. 93 of 
1806 on the file of this court. 

Mr. A. Sankara Puduval, for the Peti- 
tion. T 

Messrs. K. Achutha Menon, K. Sankunny, 
M. Narayana Menon and M. Raman Pillai, 
for the Counter Petitioners. P 
_JSudgment.—This is an application to 
review the judgment of this Court in A. 
S.- No. 93 of 1106. The applicant is the 
plaintifi-respondent. He. had. brought a 
suit for recovery of moneys. due to him 
under a promissory note executed by the 
deceased Karnavan and manager of the 
illom of the defendants and had prayed for 
ə distinct reliefs. 

(a) Against the illom as the debt was 
alleged to be one binding on it, 

. (b) Against defendants Nos. 1 to5as ther 
were alleged to be in. pcssession of the 
assets of the deceased, . 

oa (c) against the assets of the. deceas- 
ed. A 

The trial Court found that the debt was 
binding on the lom but that the defend- 
ants Nos. 1 to 5 were not proved to be in 
Deere of any assets of the deceas- 
ed. n 
In the result a decree was entered for 
the plaintiff against the. illom and its 
properties and the assets of the deceased, if 
any. - i 
: The tillom appealed against the decree 
passed against it and iis properties and- 
this court, disagreeing with the court below . 
regarding the binding nature of the debt on 
the illom dismissed the plaintiffs suit. 
altogether. 

The applicants grievance. is that this 
court should not have dismissed the suit in 
toto but should have. allowed the decree to 
stand against the assets of the deceased 
presumably in the hands’of the illom. 

In answer it was suggested that the only 
allegation in the piaint that defendants Nes. 
1 to 5 enjoyed the assets of the deceased 
‘being found against the plaintiff, and there 


‘being no allegation at all in. the plaint 


that the assets of the deceased ever went 
into the ‘pcSsession of the illom nor any 
proof that ihe deceeséd left any assets at 
all it will be. futitle to grant the app'ica- 
ticn for ‘review incrderto give a decree in 
that form. — ; 
Curiously no issue, was raised ‘as to the 
existence of assets, At the time of the 
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argument no evidence wes perhaps pointed 
out to justify the pessing of a decree agains 
defendants Nos. 1 to 5 personally and 
therefore the 2nd relief was refused. 

Hence the question arises as to whether a 
decree should be passed against the assets 
of the deceased, if any, in the hands of 
the illom, or rather whether this court ought 
not to have. retained the decree as passed 
by the trial Court against the assets of the 
decessed. l 

We think we should answer the question 
in favour of the plaintif. Our reasons are 
these :—The plaintıff has-a right to sue and 
that right survives. Itisin law enforceable 
against the legal representatives of the 
deceased, A legal representative is one 
who in law represents the estate of a 
deceased person, i. e., a person in whom 
the estate would devolve. -That person is 
in this case the illom. The illom is a party 
to the suit. Section 251 of the Civil 
Procedure Code does not in terms con- 
templatethe existence of assets for a decree 
to ‘be passed against the legal representa- 
tive, = 

Secticn 251 runs thus :— 

If the decree be against a party. es the 
legal representative of a deceased person, and 
the decree be for money to be paid outof the 
property of the deceased, it may be ex- 
-ecuted by the attachment and gale of any 
such property. aan 

If no such property remains in the pos- 
sessicn of the judgment-debtor,. and hë 
fails to satisfy the court that he has duly 
applied such property of the deceased as. is 
proved to have come into his pcssession; 
the decree may be executed against the 
judgment-debtor to the extent of the property 
not duly applied .by him in the same 
manner ês if the decree had been against 
him peismally.” TI i 


It can be seen from the above that the 
decree. passed against the legal] representa- 
tive merely declares his liability to account 
for the assets of the deceased, if any, in 
his hands. It does not make the existence 
of assets as a condition precedent to the 
passing of a decree itself. A decree there 
should be for working out the rights in 
terms of’s. 251. It has been laid ‘down in 
several cases Madha Ram v, Delbus’ Mabal 
(1), Lallu Bhogvan v. Tribbuvan Motiram (2), 
Shankerlal v. Ganesh Singh 89 Ind. Cas 937 
(3) and Pochanna v. Pochanna 120° Ind. 


(1) 2NWPHO R449. 
_ (2) 13 B 653; 7 Ind. Dec. (N. 5) 439. 
(3) 89 Ind. Oas. 236; A I R 1926, Nag. 170, 


kd 
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Cas. 332 (4) that 4 suit against’ the legal 
representative of a deceased person shuld 
not be dismissed cn the mere ground that 
the defendants are not in possession of any 
portion of the es.ate left by the deceas- 
ed. 

We entertained a doubt at the time of 
the argument of this application whether 1t 
was not necessary to prove that the deceas- 
ed left assets. But as the section suggests, 
it 1s a question which properly arises in 
execution and not necessarily in the suit 
itself. Our doubt was dispelled in this 
behalf by the judgment of Mukerji, J., in 
Tamiz Bano v. Nand Kishore 101 Ind,.Gas. 507 
(5) and the decision reported in Ranjitsingh 
v. Emperor 184 Ind. Cas. 862 (6) and the 
other cases noticed above. 

For these reasons we allow the application 
but make no order as to costs, as the counter- 
petitioners did not really want to oppose: 
The appeal wil] be re-heard on the above 
point. i ; 

N, Application allowed. : 

(i) £20 Ind Cas. 332; A 1 R iysu Nag. 136; lud. 
Rul. (1930) Nag 2x, 


(5) 191 Ind. Cas 507; 49 A 645: 25 4 L J 354; AIR 
1977 Ail 4.19. 


(6) 144 Ind Cas, 8(2: 27 N L R 247; ALR 1931 Nag. 
173; Ini. Rul. (191) Naz. 190. e 





CALCUTTA HIGH COURT. : 
Criminal Revision Petition No. 176 of 1933. 
March 21, 1933. 

PANCKRIDGE AND Parrerson, JJ. 
JITENDRA LAL BANERJER - Accusgp 
. PETITIONER 


VETSUS . - 4 
EMPEROR - Oprosire Party. i 

Press Emergency Powers Act (XXIII of 1981), 3.18 
—"News-sheets", meaning of—Photos of persons killed 
in Chittagong Armoury Raid, whether news-sheets. 

In the course of a search of the accused's house some 
photographs of representing persons killed in the 
course of tha Chittagong Armoury Raid were found, 
Below the photographs were given their names and 
ages and the places where they met their deatha; 
in the case of oneof them there was also a statement 
that he committed suicide to escape arrest. Both the 
courts below foundas a fact that the photographs 
were kept fordistribution. The accused were con- 
victed unders 18 ofthe Indian Press Emergency 
Powers Act, 1931,of keeping for distribution un- 
authorised news sheets: 

Held, that the photographs were documents contain- 
ing public news and therefore news-sheets within ihe 
meaning of s. 2, sub-s. 16) and the convictions were 
not illegal. _ 

- Information is public 


news if it concerns 


‘a Imatter of public and topical interest as contrasted 


with purely historical interest. 


Messrs. S.C. Talugdar and Mahendra - 


Kumar Ghose, for the Petitioner, 


Mr. D. N. Bhattacharjee, for the Crown. . 


- Panckridge,J.—The petitioner in this 
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case has been convicted under s. 18 of the 
Indian Press Emergency Powers Act, 1931, 
of keeping for distribution unauthorised 
news-sheets. 

The facts are that the petitioner’s house 
was searched onthe 7th June 1932. In the 
course of the search were found among 
other things sixteen small card photopraphs. 
The photographs represented persons killed 
in the course of the Chittagong Armoury 
Raid. Below the photographs are given 
their names and ages and the places where 
they met their deaths. Moreover, in the case 
of one of them there is also a statement that 
he committed suicide to escape arrest. Both 
the courts below have found as a fact that 
the photographs were kept for distribution 
and we have no doubt that this finding is 
correct. l l 

The only ground upon which the peti- 
tioner has obtained this Rule calling upon 
the Crown to show cause against the order 
of conviction is that the articles seized are 
not unauthorised news-sheets within the 
meaning of the section. It is a common 
ground that if the photographs are 
news-sheets they are unauthorised news- 
sheets. By s. 2 sub-s. (6) of the Act ‘news- 


sheet’ means any document other than a’ 


newspaper containing public news or com- 
ments on public news or any matter de- 
scribed in sub-s. (1) of s. 4. By s. (2) 
sub-s. (5) “newspaper” means any periodical 
work containing public news or comments 
on public news. By s. 2 subs. (2) it is 
provided that ‘document’ include any paint- 
ing, drawing or photograph or other visible 
representation. 

Mr. Bhattacharjee on behalf of the Crown 
argues that the photographs convey informa- 
tion and must be regarded in the same 
light as verbal descriptions of the physical 
characteristics of the persons depicted. In 
addition they contain the statements to 
which I have referred. In my opinion this 
argument is sound but it does not of itself 
dispose of the matter since I am not dis- 
posed to hold that all information is public 
news. 

“News” 
is thus defined in the Oxford English 
Dictionary 

“Tidings”, the report or account of recent events or 
occurrences broughtor coming to one as new 
ea new occurrences as a subject of report or 
talk". 

Having regard to the purpose and general 
scheme of the Act I am of opinion that in- 
formation is public news if it concerns a 
matter of public and topical interest ag. con- 
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trasted with purely historical interest. 
The information conveyed by the y hoto- 
graphs satisfies this test, for although they 
were discovered more than two years after 
the raid, the legal proceedings arising out 
of it had not terminated and the emergency 
measures rendered necessary in the district 
of Chittagong in consequence of it were 
still in operation. 

It seems to me that information regarding 
the armoury raid is public news whereas in- 


‘formation regarding an event of purely 


historical importance such as the storming 
of the Bastille might not be public news. 
This being so, I consider that the photo- 
graphs are documents containing public 
news and therefore news-sheets within the 
meaning ofs. 2, sub-s. (6). Itis not neces- 
sary to consider whether they are news- 


sheets as containing matter described in 


sub-s. (1) of s. 4. 

It follows that the rule must be discharg- 
ed and the conviction affirmed. 

If on bail the petitioner must surrender 
and serve out the remainder of his senteneé 


Patterson, J; —I agree. ; 
A. Rule discharged. 


m 


MADRAS HIGH COURT. 

Civil Revision Petition No. 67 of 1929. 
November 22, 1932. 
CURGENV&N, J. 

P. RAMARAJA NADAR AND OTHERS — 

PETITIONERS ` 


versus. 
- T.M. P.CHIDAMBARA NADAR 


AND OTHERS—RESPONDENTS. 

Civil Procedure Code' Act V of 1908 ‚s 151,0 XLVII, 
r. 1—Adjudication of father as insolvent—Ex parte 
order for delivery of property of insolvent and 
minor sons —Petition by minor's guardian for review 
—Competency of—Appeal, wf lies —Provincial 
Insolvency Act (V of 1920), 3.75 a = 

The father of the minor petitioners was adjudicated 
insolvent and the Official Receiver obtained an 
ex parte order that his debts were binding upon 
then. The property, including their interest, was 
sold by the Official Receiver-and the “purchaser 
applied for and obtained an er parte order for 
delivery ofthe property. After delivery was given, 
the minors through their mother applied, for review 
of the order; on 
- Held, that the circumstances under which the 
application was made did not justify recourse to 
the review procedure and that if the Judge was 
competent to reconsider his former order. it must: 
have been under the general powers conferred by, 
o. 151, Civil Procedure Code. 

Held, further, that the order was appealalle under 
s. 75, Provincial [nsolvency Act. Bibi Mutto v. 
Ilahi Begam (L), Ghansham Singh v Lal Singh (2), 
Virupakshi Gowd v. Bandappa (3), Chhajju Ram v. 
Naki (4)and Narayana Chettiar v, Muthu Chettiar, 


referred to. l M N 
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_. Civil Revision Petition under s. 115 of 
Act V of 1908, praying the High Court to 
revise the order of the District Court, 
Madura, dated the 3rd March 1928 and made 
-inG.M.A. No. 79 of 1927 preferred againsi the 
order of the Court of thejSubordinate J udge, 
Madura, dated the 2ist March 1927 and 
ee in I A.-No. 269 of 1926 in I. P. No. 5 of 
` Mr. M. Patanjali Sastry, for ths Peti- 
-tioner. © © 0-0 Us 
- Messrs.. K. Rajah Ayyar v. Ramasamy 
Ayyar,S. Nataraja Nadar, and R. Sunda- 
alingam,:-for the -Respondents. 

Judgment.—Thefather of the four minor 
petitioners was adjudicated insolvent and 
the Official Receiver obtained an exparte 
-order that his debts were binding upon 
them. The property, including their interest, 
“was sold by the Official Receiver and pur- 
chased by the Ist respondent who applied. for 
-and obtained from the Subordinate Judge, 
an ex parte order for the delivery of the 
property. After delivery had been given 
the minor petitioners through their mother 
filed an application, so stylẹd, for review of 
the Subrodinate Judge’s order, and. the 
learned Subordinate Judge, after framing 
issues and considering the circumstances. 
dismissed the petition. An appeal was taken 
from this dismissal to the District J udge 
who however decided that, since the order 
wasin the natureof a refusal to grant 
an application for review, it fell under 
O. XLVIT 1. 7 and no appeal would he. 
This finding of the District J udgehas been 
challenged in. this revision petition, 

Itisno doubt true that the petition pre- 
ferred by the petitioners to the Subordinate 
Judge wasin forman application to review 
his former order and it quoted r. 1 of 
O. XLVII Civil Prccedure Code, as well ag 
8.151 of the Code, both being attracted 
by s; 5’of the Provincial Insolvency Act. But 
I think we have to look at the ‘general 
circumstances in which that application 
came tobe made. It may be regarded. 1 
think, from two points of view. “In the first 
place, it was in the nature of an -applica- 
tion to set aside an ex parte order, and the 
question therefore arises whether the review 
machinery is appropriate to achieve such a 
purpcse, There are some older cases such 
as Bibi -Mutto v. Ilahi Begam (1), and 
Ghansham Singh v. Lal Singh (2) which hold 
that the absence of a party owine to failure 
of notice is a sufficient ` reason within 
O: XLVII r. I., In these caseg a review of 

(1) 6 A 65; 8 Ind. Jur. 321. T 
“(MI A61; A W N 1889, 296, 
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judgment .was given on such a ground, 


_ 'The same opinion was expressed by Kuma- 


raswami Sastri, J.,in Virupakshi Gowd v: 
Bandappa (3) the learned Judge holding 
that the party could resort to either of. the- 
two alternative procedures,-O. IX, r.13. or 
O. XLVII, r. 1. Since those judgments were 
passed however, the Privy Council in 
Chhajju Ram v. Neki (4) has given a con- 
struction of r. 1 of O. XLVII which no longer, 
I think, permits such a broad meaning to 
be put upon the words “sufficient reason”. 
Following that decision Devadcss and Waller, 
JJ. in Narayana Chettiar v. Muthu Chettiar 


(5) have come’ to the conclusion that the 


absence ofa party's Pleader is not a fit 
ground for review. It appears to me there- 
fore that the circumstances in which the 
applicationwes made to the Subordinate 
Judge would not justify recourss to the 
review procedure and that if he was com- 
‘petent to reconsider his former order it must 
have been under the general powers confer- 
red by 8.151, Cıvıl Procedure Code. 

It ıs upon this broader -ground, J think, 
that his Second order can be justified. 
Whatever power he had to give delivery of 
the property belonging tothe insolvent and 
the petitioners, I think it is quite clear thst 
an order passed without notice to the peti- 
tioners was beyondhis competence and, so. 
far as they were concerned, void. -I have 
dealt in very similar circumstances with 
the effect of such an order and with the 
power of the court to remedy it in Guruvam- 
mal v. Arumuga Padayachi (6) and I would 
beg that the observations made there ‘be 
considered as equally applicable to the 
circumstances of the present case. It seems 
to me that the first order of the Subordinate 
Judge wes passed without jurisdiction and 
was vold againsi ths petitioners and that 
it was no less then his duty ex debito 
justitiae to take the matter up at their’ 
instance and to give them a hearing after 
rectifying hisomission ın the first place to 
give them notice. In circumstances such 
as these there isno question about resorting 
to the review procedure, and no question 
therefore of the restriction of appeals in the 

(3) 50 Ind. Cas 327; 37 ML J 59; 9 L W 311; (1919) 
M WN 236. 

(4: 72 Ind. Gas. 566: 3 L 127; 30M L T 295; 26 O 
W N 697: 41 PLR (P O) 1922; 3P LT 435;-A IR 
1922 P O 112; 16 LW 37:17 P W R 1922; 43 ML JI 
332; 24 Bom. L R 1238; 4U PL R(P ©) 99; 36 OL J 
459; 49 I A 144(P O). 

(5) 97 Ind. Cas. 1008; 51 M L J 219; (1926) MWN 
890: A F R 1926 Mad 980; 50 M 67. ooet 

(3) 136 Ind Cas. 769; 61 ML J894; 34 L.W..989; 
(1931)..MW N 1204; A IR 1932 Mad 164;- Ind. Rul 


< 


(1932) "Mad. 305. 


1933 
case of reviews can arise.. Regarding then 
he second order, which was taken in appeal 
to the leerned District Judge, as properly 
speaking the first valid order passed by the 
Subordinate Judge,I do not think there 
1s any questicn that it would be appealable 
under s 75 ofthe Provincial Insolvency Act. 
I must accordingly hold that it is so appeal- 
able, and allowing this petition I set aside 
the order ofthe lower Appellate Court and 
remand the case . for 
merits. Costs to abide and to be provided 
for inithe appellate decree. 

N. KA o Petition allowed. 

Ag 


_. LAHORE HIGH COURT. 
First Civil Appeal No, 531 of 1932. 
November 22, 1932. 
TEK CHAND AND MONROE, Jd. 
UMRAO SINGH — Derenpant— 
APPELLANT 


' versus 
BALDEV SINGH AND anoTHER— 
DEFENDANTS — RESPONDENTS. 

Will—Bequest of absolute estate to’ sons—Condition 
against partition till youngest son attained majority— 
Validity. 

Where a testator declared in unmistakable terms 
that his three sons were his heirs and were absolute 
owners, in equal shares, of his movable ard immov- 
able properties but in a subsequent clause of the 
will, he tried to restrict their power ofalienation and 
partition in respect of immovable properties until 
the youngest of them had attained majority: 

Held, that the condition restricting 
and alienation was void. Rai Kishori 
Debendra Nath Sirkar (1), distinguished. 


partition 
Dasi v. 


| First Civil Appeal from the decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 10th March, 1932. 


Messrs. M. L. Puri, Kanshi Nath Aggarwa | 


a Mehar Chand Sud, for the Appel- 
ant. 
Messrs. Iqbal Singh and Balwant Rai, for 
the Respondents. ` 
Judgment.—In order to understand the 


facts of this case it is necessary to refer to 


the following pedigree table :— 


A PEAS SINGH 
Musammat Musammat Par Bati’ 
. Kam Kaur. 

—— 
Musammat Umrao Singh Raldev Sukh Dev 
Maya Devi _ Defendant Singh, Singh | 
: Married No. l. Plaintiff minor, 
Labh Singh, 5 ; 


_ defendant 
| No, 25° 
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On the 20th March, 1917, Partap Singh 
executed a will declaring that the heirs 
to his movable and immovable properties 
were his three sons Umrao Singh,. Baldev ` 
Singh and Sukhdev Singh. minors, that: 
during their minority their mother Musam- 
mat Parbati would be their guardian and- 
his son-in-law Labh Singh and nephew 
Lehna Singh would help Musammat Parbati’ 
in the management of the estate, that when 
the eldest son Umrao Singh attained’ 
majority he would manage the estate in: 
consultation with his mother, and later on,’ 
when Baldev Singh became major he also 
would help in the management. In para. 
ne the will, however, the testator laid down 
that l 
“My immovable property shall not be partitioned 
until all my three sons attain majority, ` nor shall 
anybody bə competent :to effect transfer of any 
partthereof upto that time”. 

In para. 13, the testator recited that he’ 
had already given 14 squares out of his 
land in Chak No.101 in district Lyallpur: 
to his eldest son Umrao Singh “by virtue 
of Sardari”, and this land shall remain 
entered in Umrao Singh's name in the 
papers as before but he “shall consider the 
income thereof as joint until his brothers 
attain majority”. 


Soon after the execution of the will 
Partap Singh died on the 30th September, 
1917. The eldest son Umrao Singh attained 
majority in 1921, and next year Musammat 
Parbati also died. Baldev Singh plaintiff 
completed his eighteenth year on the 29th 
August, 1924. The youngest son Sukhdev 
Singh is still a minor. The exact -date 
of his birth is not known, but it iscommon 
ground that he is over 17 years old 
now. 

On the 25th January, 1926, Baldev Singh 
instituted a suit for rendition of accounts 
against Labh Singh, Umrao Singh and 
Sukh Dev Singh, minor. This claim was 
resisted by Labh Singh and Umrao Singh 
and was dismissed on the 23rd November, 
1926, by Rai Bahadur Lala Rangi Lal, 
District Judge, Gujranwala, on the ground ` 
that the parties being members of a joint 
Hindu family of which Umrao Singh was 
the manager, a suit for accounts did not 
lie against him. The learned Judge also 
held that the provision in para. 7: of.the 
will prohibiting partition of the immov- 
able properties “till all the sons had attained 
majority” was void under Hindu Law, and 
he expressed the opinion that the only 
remedy open to the:plaintiff; if he was 
dissatisfied with the management af Umraa 
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Singh, wes to seek partition of the family 
properties. MB, 


: On the 22nd January, 1931, the plaintiff 


Baldev. Singh brought the present action’ 
in the court of the Senior Subordinate. 


Judge, Gujranwala, seeking possession by 
partition of one-third of the movables 
and house properties mentioned in the 


appendix attached to the plaint and praying. 


for :a declaration that he was entitled to 
have his one-third share in the joint 


agricultural lands partitioned by the revenue. 


authorities. He also prayed that Umrao 
Singh defendant No. 1 be required to 
render accounts of the entire property “from 
beginning to end”. 

_ Umrao Singh, defendant No. 1, for himself 
and as the guardian ad litem of Sukh Dev 
Singh minor, defendant No. 2, raised a 
“number of preliminary objections against 
the maintainability of the suit, and also 
filed a lengthy written statement on the 
merits. The learned Senior Subordinate 
Judge framed three preliminary issues as 
follows :— 

1. Is the plaint properly stamped ? 


“2 Does the suit lie as framed ? 
“3. Is the suit not premature ? 


The first two issues were found in favour 
of the plaintif by order dated the 9th 
October, 1931, and the parties were directed 
to produce such evidence as they desired 
on‘-the third issue. The learned Judge 
heard arguments on this point on the 10th 
March, 19382, and he forthwith passed an 
order, holding that the restriction on parti- 
tion- contained in para.'7 of the will was 
void under Hindu Law and that the plaintiff 
having ‘attained majority before the institu- 
tion of the suit, was entitled to-ask for 
partition of his share of the joint proper- 
ties. He accordingly held that the ‘suit 
was not premature. But, instead of pro- 
ceeding to frame issues on the pleas on 
the. other points in dispute the learned 
Judge proceeded at once to pass a pfe- 
liminary decree under O. XX, r. 18, for 
partition of one-third of the house proper- 
ties end movables in dispute and appoint- 
ed a local commissioner to effecit parti- 
tion. He also granted the plaintiff a declara- 
tion that he had a one-third share in the 
agricultural lands in dispute, the partition 
of which could be sought in the revenue 
courts. The judgment is silent as to the 
prayer in the plaint relating to the rendi- 
` tion of accounts by defendant No. 1, but 

we are. told that, after the aforesaid order 
was passed, the learned Judge called upon 
defendant No. 1 to produce in court certain 
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account books and that proceedings relating ` 

Umrao Singh has preferred a first appeal: 
to this court and the Hirst contention raised on 
his behalf is that the learned Judge wasin- 
errorin holding that the condition-in el. 7 of 
the will restricting partition of immovable 
properties till the youngest son Sukh 
Dev Singh attained majority was void: 
After hearing lengthy arguments, I am of: 
opinion that the contention is without force - 
and must be overruled. It is clear from- 
the will that the testator declared in 
unmistakable terms that his three sons were 
his heirs and were absolute owners, in equal 
shares, of his movable and immovable pro- 
perties. But in a subsequent clause of the will, 
he tried to restict their power of alienation and 
partition in respect ofimmovable properties 
until the youngest of them had attained 
majority. Itis settled law that where in 
a deed of gift or will, an absolute estate of 
inheritanceis created in favour of a person, 
any subsequent clause which purports to 
restrict that interest is invalid, and the 
donee or legatee taxes an absolute estate 
as if the deed contained no such restrictive: 
condition. And the ruleis the same even’ 
though the restriction is for a limited period 
only and purports to cut down the donee’s 
right to enjoy the property as ful] owner 
or alienate it untila certain age beyond’ 
the date of his inajority, except, of. course, - 
in cases where in the interval the income 
of the property has been disposed of in 
favour of a third party. (See Mulla's 
Principles of Hindu Law, 7th edition, paras. 
392 to 394, Gour’s Hindu Code, 3rd edition 
para. 2099, Mayne’s Hindu Law and Usage, , 
9th edition, page 96,and the authorities 
cited therein). It is admitted that 
the case before us does not fall within 
the exception stated above. Here, 
Umrao Singh attained majority. in 1921 
and the plaintiff Baldev Singh in 1924, 
but powers of each of them to have his share 
partitioned or alienated is postponed till 
1933 when the youngest son would attain 
majority. This restriction is clearly 
repugnant to the absolule estate created 
in the earlier part of the will and is, 
therefore, invalid. 7 

Mr. Puri relied largely .on certain 
observations of the High Court of Calcutta in 
Raikishori Dasi v. Debendra Nath Sircar (1) 
but they were not necessary for the decision 
of the case and do not appear to have been 
adopted by their Lordships of the Privy 


- 4).15 O. 409; 15 I. A. 37; 5 Sar. 100; 12Ind, Jur. 
175 {P. 0.). 


-= 
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Council who affirmed the decision of the 
High Court on the actual points involved 
in the case. I hold, therefore, that the suit 
is not premature by reason of the fact that 
the youngest son of the testator had not 
attained majority at the time of its institu- 
tion and to this extent the decision of the 
learned Subordinate Judge is correct. 

[Note:—The rest of the judgment is not material for 
the purposes of this report—d .]% 

A. Order accordingly. 


— «ee 
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Civil Procedure Cude (Act V of 1908), s. 58—Decree 
against Hindu lambardar for sums collected and 
remaining uncollected due to neglect—Death of lambar- 
dar before attachment— Decree, if can be executed 
against son. 

The legal representati:eof .a deceased lambardar 
is, s9 far asthe assets of the deceased in bis hands 
are concerned, liable to the same extent as the lambar- 
dar, thatis not only for the money actually collected 
by the lambardar, but also for money left uncollected 
owing to his negligence or misconduct 

Where, tLerefore,a decree for such amounts has 
been passed against a Hindu lambardar who dics 
before attachment, in view of the provisions of s 52, 
Civil Procedure Code, the decree ean be executed 
as against the son to the extentof the joint family estate 
in his bands. Bharat Singh v. Tej Singh.) and 
Rudra PratapSingh v Sharda Mahesh Prasad Singh 
(2, followed. Bhagwati Saran v. Deo Saran (3), 
dissented from l 

Execution Second Appeal from the de- 
cision of the District Judge, Shahjahan- 
pur, dated the 20th November 1930. 

Messrs. A. M. Khwaja and Harnandan 
Prasad, for the Appellant. 

Messrs. Shiva Prasad Sinha and M. A 
Aziz, for the Respondent. 
` Judgment. Thisis a judgment-debtor's 
appeal arising out of an execution pro- 
ceeding. It appears that the appellant's 
father was the lambardar of a village, and 
he did not pay the full share of the 
profits to the respondents decree-holders. 
A suit was brought against the father 
and a decree was obtained against him, 
which was both for the amount collected 


by him and also for the amount remain-. 
ing uncollected on account. of his negligen- 
ce. Before any property could be attached,- 


the lambardar died, His son was brought 
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‘because he had received no assets 
the deceased debtor, and that the debt was 


-son is liable for 
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on the record as his legal representative 
and execution was sought against him 
by the attachment and sale of the joint 
family property. Objection was taken on 
behalf of the judgment-debtor that the 
decree could not be executed aaa Pan 
rom 


not binding upon him because it was based. 


-on the negligence of the deceased. Both 


the courts below have allowed the execu- 
tion and overruled the objection of the. 
judgmeni-debtor. 

No doubt there were certain earlier 
rulings in which it was doubted whether 
the son ofa Hindu lambardar could be 
liable for the amount of profits which re- 
mained uncollected owing to the lambardar’s 
negligence or misconduct. Butin the Full 
Bench case ot Bharat Singh v. Tej Singh 
(1) Banerji, J., with whose judgment the 
other learned Judges concurred, laid dewn 
that the legal representative of a deceased 
lambardar is, so.far as the assets of the- 
deceased in his hands are concerned, liable. 
to the same extent as the lambardar, that 
is to say, not only for the money actually 
collected by the lambardar, but also for 
money left uncollected owing to his negli- 
gence or misconduct. That is a binding 
authority for us, and show that a Hindu 
| the amount or profits 
payable by his deceased father, whether 
actually collected by him or left uncollect- 
ed owing to his negligence or misconduct. 
Such a debt cannot be treated as a debt 
tainted with illegulity or immorality so as 
to exempt the son from his pious obligation 
to payit. This being the view ofa Full 
Bench of this court, we must accept it as 
Javing down the correct law. 

In the case mentioned above, a decree was 
passed against the son of the deceased 
after the lambardar’s death. The present 
case is much stronger, Inasmuch as : a 
decree had been passed against the father 
himself before he died. Had there been 
an attachment of the family property be- 
fore his death, no doubt could possibly 
have arisen. But even if there was no 
such attachment, weéare clearly of opinion 
that the decretal amount was a debt due 
from the father, which, in view of the 
pronouncement of the Full Bench, was’ 
adebt for thepayment of which the joint 
family property, under the Hindu Law, 
was liable. 

- This being the position, the decree can 
undoubtedly be executed as against the son 

(1) 43 Ind. Gas. 636; 40 A 246; 16 A L J 193, 
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to the extent of the joint family estate in 
his hands. Prior to 1908 there was con- 
siderable conflict of opinion as to whether 
when the father dies after the decree and 
before attachment, the decree can be exe- 
cuted against the joint family property 
in the hands of ths son. That conflict 
has now been set at rest by the enact- 
ment of s. 53, Civil Procedure Code, un- 


der which property in the hands of ason -` 


or other descendant which is liable under 
the’ Hindu Law for the payment of the 
debt of a deceased ancestor, in respect of 
which a decree has been passed, shall 
be deemed to be the property of the de- 
ceased which has come to the hands of 
the son as his legal representative. For 
purpose of execution proceedings the joint fa- 
mily property in the hands of the son must be 
deemed to be assets received by ihe gon 
from the deceased father. See Rudra Pra- 
tap Singh v. Sharda Mahesh Prasad Singh (2). 
The learned Advocate for the appellant 
relies strongly on a Single Judge decision 
of this court in Bhagwati Saran v. Deo 
Saran (3), The learned Judge in that 
case followed the reasoning of the earlier 
decisions of this High Court and expressed 
doubt as to the liability of the son for the 
payment of debts incurred by the father 
in his capacity as lambardar based on his 
negligence or misconduct. The learned 
Judge thought the joint family property in 
the hands of the son cannot be treated as a 
part of the private assets of the deceased, 
because the property comes to the son by 
right of survivorship and no by inheri- 
tance. The intention of the learned Judge 
was apparently not drawn to the news. 53, 
for there is no reference to it in the judg- 
ment. Wedo not think that that case can be 
taken as an authority for the proposition 
put: forward by ths appellant. If it was 
intended to lay down that in spite of the 
provision of s. 93 the joint family property 
in the hands of the son cannot be treated 
as the assets ofthe father, then we dissent 
from that ruling. The appeal is accordingly 
dismissed with costs. 


N.~A. Appeal dismissed. 

(2) 88 Ind Cas 200; A IR 1925 All. 471; 23 AL J 
487; L R6A 321 Civ. 

(3) 107.Ind. Oas. 702; A I R 1928 AIL 166, 12RD 
53. 
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Divorce Petition No. 1 of 1932. 
September 18, 1932. 
FERRERS, J. C, 
BERNARD LOUIS WILLIAM HALL 
— PETITIONER 
nergiua 
CONSTANCE THURZIA HALL 


AND ANOTHER—OPPOSITE PARTIES. 

Divorce Act (IV of 1863),ss. 7, 10,12, 14—Suit for 

dissolution of marriage—Strict proof, necessity nf— 
Indian and Colonal Divorce Jurisdiction, 1926 (16 & 17 
Geo V, c 40), effect of—Domicile—Parties of English 
domicile—Juristiction of Indian Courts to dissolve 
marriage—Succession Act (XXXIX of 1925),ss 9, 10 
—Chang2 of domicile—Proof of intention—Collusion, 
meaning of, 
- Suits for dissolution of marriage when undefended 
are peculiarly difficult because the court is under the 
obligation of detacting far itself deficiencies which there 
is no interested party to point out. That obligation 
is, however, imperative. Decrees for dissolution of 
marriage are not made without strict proof, and the 
fact that both parties are equally anxious to be divore- 
edis in itself a reason why the Judge should be 
strict as to proof. [p.619; cols 1&2] 

Every presumption is to be made in favour of the 
original domicile. It is for the party who relies on 
a change of domicile to prove that such a change has, 
taken placeend to do this he must demonstrate a 
double intention: the intention of abandoning his 
domicile of origin and the intention of adopting the 
domicile of choice. [p. 620, col. 2.] 

(English Case-law discussed. | 

A domicile of choice is not established by mere 
assertion. [p. 621, col. 1.] 

If the domicile of the parties be English, the courts 
in India have no jurisdiction to dissolve their marriage- 
Lotwithstanding that it wassolemnized in India and 
thatthe adultery was committed in India Wilkinson 
v. Wilkinson (5), referred to [p 620, col, 1.] 

Where a person left England under orders and not 
of his free choice and came to India in obedience to 
other authority and not in the exerzise of any choice 
of his own, and was neither a house holder, nor 
permanently employed and was not member ofany 
club in India: 

Held, that he could not be said to be a person. 
domiciled in India, and the court had no jurisdiction 
to dissolve the marriage cf the person with his 
English wife. [ibid.] 

The effect of the Indian and Colonial Divorce 
Jurisdiction Actis to divide His Majesty's subjects in 
India into two classes Upon those who are residing 
within the jurisdiction of a High Court established by 
Letters Patent some new facilities are conferred. Those 
who are resident elsewhere remain under the law as it 
was before the Indian and Colonial Divorce Jurisdic- 
tion Act was passed [ibid ] 

Collusion is an illicit secret understanding by which 
parties who are jointly furthering a common purpose 
assume the semblance of hostility. Bowen v. Bowen 
(9), referred to. [p. €21, col 1.] 


Mr. D. N. O'Sullivan, for the Petitioner. 

Judgment.—This is the petition of Ber- 
nard Louis William Hall who prays for 
dissolution of his marriage with Constance 
his wife. The material averments-of facts 
which he makes ars these; l 
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"I was born in the Isle of Wight. My father was 
an Jinglishman-and my mother was English also. I 
came to Indiain the Army after the Warin 1919. 
After my discharge I found employment. I am 
not serving Roneo Ltd. Ihave noagreement at all 
with them but I have a small salary and commis- 
sion. I am now living at a boarding house called 
‘Armadale.’ I was married on 29th September -1924 
at Allsouls, Cawnpore. The respondent was then 
Constance Thurzia Pannell. We lived together at 
Cawnpore, Lucknow and Karachi. We have one 
child a son, seven years of age. oF 

In December 1929 we came to Karachi. Every 
two months I go to Quetta, once, when I came back 
my wife introduced to me the co-respendent, I 
sometimes went to bisresidence. He isan Engineer 
living over the office in Keamari. There is a lawn 
tennis court. My wife used to go practically every 
evening to play there.Sometimes I went withher:some- 
times ‘I could not go. l knew that relations with 
Mr. Davidson were becoming strained. I sometimes 
went to fetch my wife home: she always was ready 
enough to come There wes never any sort of 
scene, In January 1932 I wentto Quetta. I was 
there for ten days Before Icame back my wife 
had gone to Delhi taking the child with her. In 
March I went to Quetta once again On my return I 
found waiting for mein my office a bill from Nedou's 
Hotel in Davidson's name.” 


This bill is Ex. 8. Itisin the name of 
Mr. Davidson but the words ‘and Mrs.” 
having been’ subsequently inserted above 
the line. Mr. Hall continues: 

“The billcame by post in an envelope in my 
wife's hand writing. I supposeit wassentas a sort 
of hint to take divorce proceedings. Idid not go to 
Davidson at once, because I expected to meet him at 
eth Masonic Lodge.” 


Eventually, however, a meeting took place 
between Mr. Hall, his wife and Mr. David- 
son.: Mr. Hall asked his wife. “What does 
this mean?” She answered. “It is quite 
obvious.” He asked her. “How long have 
you been here ?” She said “A number 
of days.” When he told her he meant to file 
a petition she answered.” “Go ahead.” On the 


following day Mr Hall consulted his legal. 


adviser. In due course summons. was 
served upon Mrs. Halland the co-respondent 
whe were then living together at Manora. 
A witnessis called who says Davidson and 
Mrs. Hall lived together for about two 
months. . The conclusion that shé was living 
in adultery was obvious to any one visiting 
the houss. On these averments of facts 
this petition has been made. 


In delivering the judgment of. the High 
Court of Bombay in John Over v. Muriel A. 
J. Over (1), Martin, J., commented adverse- 
ly on the locse way in which. divorce 
cases are sometimes presented to the courts 
by which they are “to be tried. There the 
learned Judge pointed out that such suits 
when undefended are peculiarly difficult 


(1) 91 Ind Oas. 20; AIR 1925 Bom. 231; 49 B 368; 
.27 Bom. L R 251, , ; : 
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because the court is under the obligatim of 
detecting for itself deficiencies which there 
is no interested party to point out. That 
obligation is, however, imperative. Decrees 
for dissolution of marriage are not made 
without strict- proof, and the fact that both 
parties are equally anxious to be divorced’ 
is in itself a reason why the Judge should 
be strict as. to proof. Lord Sumnerin R s- 
sel v. Russel (2). : 
“In the present case four points suggest 
themselves which seem to require considera- 
tion. They are: First, Is*the petitioner 
resident in India within the meaning of the 
Act? Second, Has the petition been present- 
ed or prosecuted in collusion with either ‘of 
the respondents? Third, Has the petition- 
er been guilty of any such wilful neglect 
towards his wife as has conduced to the 
adultery? Fourth, Has there been adultery 
between respondent and co-respondent, 

In all cases of this kind the Judge must 
inquire intoand setoutin his judgment 
the facts relied on as giving jurisdiction to 
the court to pronounce a decree for dissolu- 
tionof marriage: Arthur Flowers v: Minnie 
Flowers (3). Itis not sufficient for the par 
ties to consent to the jurisdiction of an Indian 
Court either expressly or by implication. 
They cannot by such consent give the ‘court 
a jurisdiction which it would not otherwise 
posses3: Armytage v. Armytage (4). Now it 
is true that the Indian Legis‘ature hes not 
made domicile the test of the court’s autho- 
ity to grant divorce. The departure from the 
test of domicile was deliberately made, but 
it was made in conformity with what was 
then supposed to be the law in. England. 
To conform to therules and principles up- 
on which the Divorce Court in England, ` 
for the- time being, acts and gives relief is 
the duty of a court exercising divorce juris- 
diction under Indian Divorce Act of 1869. 
Those rules and principles have developed in 
a way which was not at first foreseen : and 
in accordance with that development, it is 
not now held, that the Act of 1859 gives 
power of dissolving the marriages of parties 
domiciled elsewhere than in India. 

It was at first contended that any difficul- 
ty which might arise inthis regard has 
been obviated by the enactment of the 
Colonial Divorce Jurisdiction Act, 1926 (16. 
and 17 Geo. 5, Ch. 40). On further conside- 
ration the party who put forward this plea 


decided that it was not sustainable. He 
(2) (1924) A O 687; 93 L J P 97; 13L L T 482; 40 T 
L R 713; 688 J 682. 
(3) 5Ind Cas. 871; 32 A 203;7A LJ 193, 
(4) (1898) P 178; 67 LJP 90; 78 L T 689; 14T L 
480, - C- : 
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did riot persist init. The fact is that after 
the decision in Wilkinson v. Wilkinson (5) 
“following Keyes v. Keyes (6) it wes recogniz- 
ed that the Indian law required- amend- 
ment. Such anamendment was accordingly 
made by the Indian and Colonial Jurisdic- 


tion Act, 1926. That Act provides that a 


High Court in India to which Part 9, 
Government] of India Act applies shall 
have jurisdiction to make a decree for the 
dissolution of aMmarriagein certain cases 
where the parties to the marriage are 
British subjects domiciled in England. But 
the High Couris referred to in the Govern- 
ment of India Act are the High Courts 
of Judicature for the time being estab- 
lished in British India by Letters Patent. 
Of these courts the Court of the Judicial 
Commissioner of Sind isnot one. The ef- 
fect-of the Act of 1926 is to divide His Majes- 
ty’s subjects in India into two classes. 
‘Upon those who are residing within the 
jurisdiction of a High Court established by 
Letters Patent some new facilities are con- 
ferred. Those who are resident elsewhere 
remain under the law as it was before the 
Indian and ‘Colonial Divorce Jurisdiction 
Act was passed. What that lawis has been 
made clearin Wilkinson v. Wilkinson (5). 
If the domicile of the parties be English, 
the Courtsin India have no jurisdiction bo 
dissolve their marriage notwithstanding 
that it was s.lemnized in India and that the. 
adultery was committed in India. It is 


therefore necessary t) decide what the present 


domicile of the petitioner should be held to be. 

. Now it is clear that by nationality and 
religion the petitioner is English. His 
omicile of origin is England. No man 
“can by any act of his own altogether ob- 
literate his domicile of origin. That was 
irrevocably ascertained at his nativity. A 
domicile of choice he can indeed acquire; 
but the domicile of origin remains in 
abeyance and is at any moment ready to 
revive. The danger is that by the roviv- 
al of the latent “domicile the obligation 
of the marriage vow may also revive; and 
the courts are bound to be vigilant, lest 
they afford an occasion for the scandal 
which arises, when the same man and 
woman are held in one country to be hus- 
band and wife, and, in another, strangers. 
Mr. Hall, it may be, has at present no in- 
tention of returning to England. But 
this is a matter on which men change 


(5) 77 Ind E Ai; AIR 1923 Bom, 321; 47 B 843; 
25 Bum. L. R. 

(6) (1921) P 204, ILI P24, 124 L T797;37 TLR 
“499; 65 SJ 435, 
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their minds. It is by no means impos 
sible that at some future time he may 
revisit his native land, and there go 
through a form of marriage. It is unde- 
sirable that the legal consequences ofany | 
such contingency should be involved in 
any obscurity. 


The relevant facts, so far as they ap- 
pear from the deposition of the petitioner 
himself, have already been set forth. The 
law is contained in the Succession Act, 
ss. 9 and 10. The domicile of origin pre- 
vails until a new domicile has been ac- 
quired. A man acquires a new domicile 
by taking up a fixed habitation which is 
not his domicile of origin; but he is not 
deemed to have taken up a fixed habita- 
tion in British India merely by reason of 
his residing there in His Majesty's mili- 
tary service or in the exercise of any pro- 
fession or calling. The decisions show 
that every presumption is to be made in 
favour of the original domicile: Lauder- 
dale Peerage case (7). It is for the party 
who relies on a change of domicile to prove 
that such a change has taken place: 
in re Craignish, Graignish v. Hewitt (8) 
and to do this he must demonstrate a 
double intention: the intention of abandon- 
ing his domicile of origin and the inten- 
tion of adopting the domicile of choice. 
In the present casə it is clear that the 
pezżitioner left his native land under orders 
and not of his own free will. He came 
to India in obedience to other authority, 
and not in the exercise of any choice of his 
own. Being thus transplanted he didnot strike 
root. The petitioner has called my attention 
to the-case of In re Craignish, Craignish v. 
Hewitt (8). The plaintiff in that cese was the 
son of Scottish parents. He was born in 
New South Wales. He served in the sev- 
enth Bombay Native Infantry. He acquir- 
ed a German title of nobility. It was alti- 
mately held that his domicile was in Eng- 
land. The learned Judge who decided that 
case noted that the plaintiff had become 
a householder in London, The peti- 
tioner in this case is not a householder 
in India. He resides in a boarding house. 
The plaintiff in that case became a mem- 
ber of London Clubs. The petitioner in 
this case 1s not a member of any club in 
India. The plaintiff in that case appears 
to have been permanently on the staff of 
a leading London newspaper. The peti- 
tioner in this case has no permanent em- 


(7) (1885) 10 A O 692, 
(8) (1892) 3 Ch. 180; 67 L T 689, 
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ployment, There is nothing to přėřent him 
fiom leaving this country tomorrow, 

Of an intention finally to abandcn the 
origin of domicile I find on the record no 
trace. An intention to remain in India 
has no doubt been asserred by ihe peii- 
tioner; but it is to he borne in mind that 
a domicile of choice is not established by 
mere assertion, In Wilkinson v. Wilkinson 
(5), the petitioner who came to India as an 
Ass stant in a chemist’s firm (Thomson and 
Taylor) appears to have made averments 
very simi.ar to those made by the petitioner 
in the present case. It was held, however, 
that his affidavit fell far short of what was 
required to effect abandonment of his do- 
micile of crigin. The averment is clearly 
prompted by the occasion and for the 
purpcses of this petition, I feel bound to 
hold that the petitioner is not domiciled 
in India. It has been pressed upcn me that 
ihe petilicner, should he fail merely be- 
cause he has not acquired domicie in 
India, and for m other reason, will be 
pleced ına m's} invidious position, The 
answer to this is that the way out is wide 
open. A domicile in India is easily acquir- 
ed. Any person wh) has been residing 
tn British India for not less than a jear 
may make and deposit in the proper ofice 
a declaration in writing under his hand 
of his desire toacquire a domicile in British 
India Bys. 11, Succession Act, this simple 
and inexpensive method of acquiring 
demicileis provided. If the petitioner his 
not availed himself of it he has himself 
to thank. As I am holding that | 
have no jurisdiction to grant this petition I 
am under no obligation to deal with the 
remaining issues. But the evidence cn 
those issues hasbeen led before me, and I 
have been expressly asked to put on 
record the decisions which, if I had 
jurisdiction, I should have made on these 
points. 

Complying with this request I take up 
the second point which is, whether the 
petition has been collusively presented. 
Collusion I take to be an illicit secret 
understanding by which parties who are 
` jointly furthering a common purpose assume 
the semblance of hostility,cf. Bowen v. Bowen 
(9). We have nothing of that kind here. 
What we have is this (2) the respondent 
‘voluntarily placedin the hands of the peti- 
tioner evidence which she supposed would 
serve to establish adultery between herself 
and the cc-respondent. Had this been done 


in pursuance of an agreement it might be ` 


(9) 4 Ind, Oas. 334; 36 O 874, 
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collusion. But of such antecedent agree- 
ment there is no trace. (iz) The petitioner 
said to his wife. “I must file my petition” 
and she answered “Go ahead.” Here there 
may be an implied undertaking not to 
defend. But this undertaking was unilateral. 
The petitioner haa no partinit. To compel the 
respondent to appear and oppose the petition 
was notin his power. A man is not dis- 
entitled to a relief which he desires merely 
because the wife desires it nə less. (iit) 
The witness.upon whom the petitioner relies 
to prove aduitery is a close personal friend 
of the adulterous pair. Nowhere parties are 
acting in complete concert; the court is de- 
rived of that security for eliciting the whole 
truth which is afforded by the clash of 
conflicting interesis. Had this witness been 
cross-examined by a Fleader concerned to 


-defend the matrimonial bond he might pro- 


bably have been confronted with s. 497 
Indian Penal Ccde. He might have been 
asked whether to his knowledge his friend 
had been guilty of an offence fir which he 
might be sentenced to suffer five years’ 
rigorous imprisonment Had the witness 
been Ger s8-examined on these lines jt is not 


impossible that he might have drawn more 


sharply the d'stinction between those things 
which he saw and those unseem things which 
he supposed. However, I do not find any evi- 
dence from which collision can fairly be 
inferred, That the husband and wife both 


findthe marriage bond irkssme is obvious. 


But it is not to be supposed that the hus- 
band and wife will always act in concert 
merely because their distsste for one another 
If I had jurisdiction to deal 
with this petition I should not find that 
collusion has been established. z 

With regard to the sequence of. events 
by which the two respondents ‘gradually 
gave way to temptation, the part played 
by the petitioner may enlitie him to pity, 
but not to praise. It seems that the wife's 
visits to this young man’s quarters became 
more and more frequent. She stayed later 
The two became more and more 
addicted to each other’s society. The hus- 
band could clearly see that his wife was 
drifting into dunger. Hestood by and looked 
on. The marriage was celebrated under the 
form ofthe Churchof England, It may be 
presumed that the wife solemnly swore to 
honour and obey her husband. A reciprocal 
duty was thereby cast upon him. “He was 
bound toassume and exercise the authority 
to which she undertook to submit and -con- 
form. That the wife would have been 


amenable to such authority there is ng 


- 
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reson to doubt. Thehusband himself has 
testified that whenever he called upon her to 
come away with him there was never on her 
part anyreluctance lo acquiesce. It may 
fairly be supposed that if she was obedient 
to an injunctionto come away she would 
have been equally obedient to an injunc- 
tion not to go. These considerations at one 
time made me doubtful] whether the husband 
by his conduct might have disentitled him- 
self to. relief; buton the whole I am satisfied 
with the explanation which has been sub- 
sequently afforded. The petitioner has 
stated that he never suspected his wife of 
immorality, that she hadno dcmestic duty 
inthe boarding house to occupy her atten- 
tion, that she could not be expected to sit 
all day at home with folded hands and. to 
enjoy no recreation. When there were 
-tennis parties going on there were gene- 
rally other people to make four and the 
husband would join the party to make the 
third on the evenings which his wife spent 
in the quarters of the respondent. 

On the whole I do not find that the 
petitioner is disentitled to relief by reason 
of conduct conducive to adultery. That 
such adultery has occurred seems to be be- 
yond any reasonable doubt. Apart 
fromthe Hotel billto which the petitioner's 
Counsel does not attach much importance, 
there is clear evidencethat the respondent 
and the co-respondent took a house and lived 
together for about two months. This evi- 
dence . was given by a witness on whose 
veracity I have no hesitation in relying and 
I do not doubt that the respondent and the 
co-respondent have been guilty of adultery 
together. I dismiss this petition. But I do 
so not because the petitioner has failed 
on the merits but because in my opinion 
this court has no jurisdiction to dissolve the 
marriage, 


NGA, Petition dismissed, 


ic TY 
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-EMPEROR—Opposits F ARTY. 
Emergency Powers Ordinance (II of 1982), ss. 4, 21, 
_67— Jurisdiction of District Magistrate to make order 
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certain limits and to report daily at residence or 
lodging~Diaobedience, what gonstitutes—Entry with 
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permission—Refusal to obey further orders— Entry, 
whether becomes rllegal--Omission to report, whether 
continuing breach—Condonation of original breach, 
effect of—Criminal trial for.breach of orders—Duty of 
prosecution. 

The accused was arrested under the order of the 
District Magistrate of Sholapur on January 6, 1932, 
and was sent to Bijapur Jail, On February 25, an 
order was made by the District Magistrate of Shola- 
pur that the accused should within 18 hours from 
leaving custody report himself to the Police Sub- 
Inspector at Karmala and thereafter should not leave 
the limits of Karmala and that he should not without 
the permission of the District Magistrate enter the 
area comprised in Sholapur Taluka excepting Railway 
limits and that he should report himself daily 3 
times at his residenceor lodging to the Folice 
Officer at Karmala, The accused was released on 
March 3; and with-the permission of the Govern- 
ment he went to Bombay and stayed there a week. 
The accused returned to Sholapur and wrote tothe 
District Magistrate that he expected to present him- 
self before the City Magistrate of Sholapur instead of 
the Police Officer at Karmala. The District Magis- 
trate wanted the accused to see him as soon as he 
arrived at Sholapur; the accused did so. He was told 
to go to Karmala but refused to doso and was 
immediately arrested and convicted under s. 21 of 
the Emergency Powers Ordinance for digobidence of 
orders. On revision ; 

Held, (4) the order of the District Magistrate at 
Sholapur was not invalid merely because the accused 
was not within the Sholapur District when the order 
was madeor served; Emperor v. Balkrishna. 
Phansalkar (1), followed. ip 624, col.1] 

(ii) the accused did not disobey the order not to 
enter the Sholapur area inasmuch as he went to Dis- 
trict Magistrate’s house with the permission of the 
District Magistrate; [p. 624, col. 2.] 

(tii) the entry of the accused into Sholapur with 
permission did not become illegal when the accused 
refused to obey the District Magistrate's order to 
return to Karmala; [ibid ] 

(tv) the accused was not guilty of leaving Karmala 
ashe had never entered it; [ibid.] 

(v) that the Government having allowed the aca 
cused to proceed to Bombay, the accused was nct 
guilty of breach ofthe order as to reverting himself 
to the Police Officer, Karmala, within 18 hours of 
That the breach was nota con- 
tinuing breach but a single one which was condoned; 
ip. 625, col. 1.] | 

(vi) that though the accused was bound to aéquire 
a residence or lodging in order to comply with the 
order to report himself at his-place of residence or 
lodging as there was no reasonable time for doing so 
the accused was not guilty of breach of this part of 


the order. [ibid] 
Per Beaumont, C. J— Where the First Olass 


‘Magistrate has been empowered as a Special Magis- 


trate under the Ordinance, a sentence of fine of over 
Rs. 1,000 passed by him is not illegal. Emperor v, 
Ramchandra Khadkikar (2), explained. [p: 625, col, 


Per Murphy, J—In a criminal prosecution involy- 
ing heavy punishmentand where a clear and definite 
orderis reliedon as having been disobeyed the 
prosecution must prove what the order really was and 
its actual transgression. [p. 627, col 1] - 


Criminal Application for Revision against 
an order of the Additional Sessions Judge, 
Sholapur, confirming that of the Qity Magis- 
trate, First Class, Sholapur, 
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Mr. G. N. Thakor, (with him Messrs. G. B. 
Chitale and B. G. Thakor), for the Ap- 
plicant. 

Mr. V. F. Taraporewala, Acting Advocate 
General, (with him Mr. P. B. Shingne, Gov- 
ernment Pleader), for the Crown. 

Beaumont,-C, J.—This is an applica- 
tion in revision by one Gulabchand Hira- 
chand Doshi who was convicted on April 
11, 1932,-by the First Class City Magistrate 
of Sholapur for disobeying -an 
order made under s. 4 of the Emergency 
Powers ‘Ordinance, the conviction being. 
under s.21 of that Ordinance. He was 
sentenced to eighteen months’ rigorous 
imprisonment and to pay a fine of Rs. 20,000. 
On appeal, the Additional Sessions Judge 
of Sholapur reduced the fine to Rs. 12,000 
but otherwise dismissed the appeal. - 

The accused was arrested under an order 
‘of the District Magistrate of Sholapur on 
January 6, 1932, and was sent to Bijapur 
Jail. On February 25; an order was made, 
to the terms of which I will refer more 
particularly presently, but the general effect 
of. the order, so far as is material, was 
that the accused should, within eighteen 
hours: from leaving custody, report himself 
to the Police Sub-Inspector at Karmala, 
and thereafter should not leave the limits 


of Karmala, and that he should not, without : 


the permission of the District Magistrate, 
enter the area comprised in Sholapur Taluka 
excepting railway limits. That order was 
not served on the accused until March 3; 


but- apparently its effect was communicat- ` 
ed to him, and on February 28, he wrote? 


to the Superintendent of the Bijapur Jail 
stating that he desired to go to Bombay 
to see his daughter who was ill, and 
requesting the Superintendent to ask the 
District Magistrate of Sholapur to modify 
the conditions in the order so as to enable 
the accused to go to Bombay. That request 
of the accused was refused by the District 
Magistrate on March 3 (See Ex. 12).. The 
accused was informed that the District 
Magistrate was not able to give the permis- 
sion asked for, and that the matter had 
been referred to higher authority for orders; 
and that pending receipt of such orders, 
the District Magistrate’s order under s. 4 
of the Ordinance remained in force. It 
appears, however, that Government did in 
fact allow the accused to go to Bombay 
on his release from jail. He was released 
at2p.m. on March 3, he went to Bombay 
and stayed there for a week from the 
Ath, and the learned Public Prosecutor of 
Sholapur in this case on April 7 ‘put ina 
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purshis that the stay of accused from 4th 
to llth at Bombay was condoned by 
Government, and as such it became legal, 
and, therefore, the prosecution did not wish 
to make any point out of it in this cage. 
So that, although we have not got any 
order in writing from Government, the 
accused was allowed to stay in Bombay 
until March ll. On March 10, the accused 
wrote to the District Magistrate of Shola- 
pur a letter, which is Ex. 10, in which he 
says:— 

The week expires tomorrcw and, therefore, I am 


leaving Bombay tomorrow night by Madras 
Mail.” 


Then he says :— 


“I cannot go to Karmala as I am not acquainted 
with the place not having been there up till now. 
I am, therefore, coming direct to Sholapur and 
hereby beg to inform you of the same per assurance 
given by me, I expect to present myself before 
the City Magistrate of Sholapur at about 12 noon 
on Saturday.” 


- I think that in this letter the accused 
says quite plainly that he does not propose 
to obey the order which had been made 
upon him to go to Karmala, and that he 
proposes to present himself before the City 
Magistrate of Sholapur which would be a 
plain breach of the order. In answer to 
that letter the District Magistrate, instead 
of allowing the accused to carry out his 
threat of breaking the order, wrote a letter 
whichis Ex. 7, in whichhe says:— 

“I have received your letter of yesterday and 
would point out to you that my -order under s. 4 
of the Ordinance Il is still in force and that you 
are required to report to the Police Sub-Inspector 
at Karmala and to remain there. 1 must, therefore 
ask you to accompany the bearer to see me im- 
mediately on the receipt cf this, when 1 will hear 


any explanation that you may wish to give in the 
matter.” 


It appears from the evidence of the District 
Magistrate, who was called as a witness by 
the defence, and from other evidence called, 
that that letter was sent with a Sub- 
Inspector of. Police to the Sholapur Railway 
Station and was handed to the accused on 
his arrival; and the accused thereupon 
complied with the request in the letter and 
accompanied. the Sub-Inspector io the Dis- 
trict Magistrate's bungalow. At the 
bungalow a discussion took “place, and it 
is admitted by the accused in his states 
ment before the trial Magistrate that he 
was told by the District Magistrate that 
even then he might go to Karmala and 
comply with the order and he says :— 

“I told him (that is, the District Magistrate) that 
I could not. comply with that order as there was no 
convenience for me to stay there,” 
So there again the acctiged’ threatened to 
disobey the order, and thereupon at 8 a, m, 
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in the morning he was arfested ut the 
District Magistrates bungalow. He was 
charged originally with having committed 
a breach of cl. 6 of the order, but sub- 
sequently the charge was amended hy 
including breaches of cls. 5 and 7. 

The first point taken by Mr. Thakor on 
behalf of the accused is that the order of 
the District Magistrate was invalid, 
because, he being the District Magistrate 
of Sholapur, had no right to make an order 
on a person in the District of Bijapur requir- 


ing him to come within the Sholapur District. 
In my opinion that point is really-covered . 
by the decision of the Special Bench of this ` 


court in Emperor v. Balkrishna Phansalkar 
(1), and Ionly desire to say that I adhere to 
the view which I exprecsed in that sase 
that the effect of s. 57 of the Ordinance, 
and the Government Notification thereunder 
of January 5, 1932, is to confer upon the 
several DistricL Magistrates jurisdiction 
within their own districis. But this order- 
having been made by the Dis rict Magis- 
trate’ of SHolapur, and is being an order 
to be carried out within the district, I do 
not see any objection to the crder or to 
its having been served on the accused 
outside the district. 

The more serious point is whelher the 
accused is proved to have committed a 
breach of the order. The point most 
strenuously argued by the learned Advocate 
General is that the e was a breach of cl. 6. 
Clause 6 is in these terms: — 

“Shall not without the permission of the District 
Magistrate enter the area comprised in Sholapur 
Taluka (excepting railway limits).” i 
When the accused arrived at Sholapur 
Station in the early morning of March 12, 
he was’ still within ` railway limits, 
and therefore he had not at that moment’ 
committed any offence. When he went “to 
the District Magistrate’s bungalow, he did 
so, as it seems to me, plainly with the per-. 
mission of the District Magistrate. The 
District Magistrate in giving evidence says 
that he did not give permission, by which 
I suppose he means that he did not intend 
to give permission. But in fact his letter 

(Ex. 7) is perfectly plain. He as s the 
accused to accompany the bearer to see 
him immediately, and he admits in his 
evidence that it was on account of that 
letter that the accused wen! to the District 
Magistrate's bungalow. So that there was 
clear permission; and therefore the bunga- 


(1) 141 Ind. Cas.720; 31 Bom. L R. 1523; AIR 1933 
Bom. 1: Ind Rul. (1933) Bom. 120; -34 Cr.L J 199; 
(1933) Or, Cas. l, © ; ; 
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low, as it seems io me, Was not outsidé 
the peimitted area. The learned Advocate 
General has argued, and argued strenuously, 
that, as soon as the accused - in 
the course of the interview ab the bungalow 
said that he did not intend io comply, 
with the order, the District Magistrate's 
permission autcmatically came to an end. 
But I really have great difficulty in under- 
standing that argument. The District 
Mag strate having not merely permitted, 
but requested, the accused to come to his 
bungalow for the purpose of having a 
discussion, it seems to me, that the bunga- 
low was on that request a peimitted area, 
—an area that is permitted to the accused, 
and I think it remained a permitted area 
throughout the conversation. Further, I think 
tha: the permission would plainly extend: 
to enable the accused to go back to the 
place of safety from which he had started, 
namely, the Railway Station. If the District, 
Magistrate had allowed the accused to carry, 
oul his original intention of going to the 
City Magistrate, there would have been a 
plain breach of clause 6, and if the Dis- 
trict Magistrate had ioid the accused that 
he might leave the bungalow for the 
purpose of going back to the station, end 
the accused had not gone beck to the station. 
there would have been again a plain 
breach. But it seems to me that the 
accused was not committing any breach 
of the order at the bungalow because 
he was ‘there wilh the permissicn 
of the District Magisirate and he was not 
therefore liable to be arrested. I apprehend 
ihat the District Magistrate had really 
forgotten about the provisions of cl. 6 as to 
permission and that is probably the 
explanation of the trouble. The accused. 
appears to have done his best to commit 
a breach of cl, 6 and the District Magistrate, 
as far as I can see, has successfully 
frustrated his efforts. In my opinion, 
therefo.e, ihere is no offence under cl, 6 of 
the order. l 
_ Itis then said that there is an offence © 
under cl. 5. Now, cl. 9 is in these 
terms :— 

“Shalt within 18 hours from leaving custody repcrt 
himself to the Police Sub Inspector, Karmala, and 
thereafter sb-1ll not without the permission of the 
Police Sub Inspector, Karmala, leave the area 
comprised within the Municipal limits of Kar- 
mala" 

So far as the second part of that clause is. 
concerned, it seems to me that the accused: 
cannot be convicied of leaving the area. 
comprised in the municipal limits of: 
Karmala when in fact he has never entered: 
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that area. With regard to the” first part, 
which requires the accused to report himself 
io: the Police Sub-Inspector, Karmala, 
within eighteen hours from leaving custody, 
there was a clear breach of that part of the 
order at the expiration of the eighteen 
hours, which was. 10 a. m. on March.4. 
But ıt seems to me that that breach was 
a breach once for all, and was not’ in the 
nature of a continuing breach,. The 
Government - having allowed the accused 


to.go to Bombay on leaving custody and - 


to “stay there for a week have, in my opin» 
ion, condoned the breach of cl. 5 consisting 
of the - accused not having reported 
himself within eighteen hours. The lower 
Appellate Court was of. opinion that the 
Government in allowing the accused to stay 
in Bombay for a. week did not intend to 
cancel, and did not in fact- cancel, the 
order. With that conclusion I agree, The 
Government did not, I think, cancel the 
order, but what they did do was to condone 
the breach of cl, 5, and that breach 
being a single breach and not a continuing 
breach, it appears to me that the only 
offence capable of being comniitted under 
the first part of cl. 5 has been 
condoned end that the accused. cannot, 
: FETALES, be convicted under that clause. 


Then it is said that he has committed 
_an offence under cl. 7. Clause 7 is in these 
terms :— 
_ “Shall repoft himself to a Police- Officer at his, 
Mr. Gulabchand Hirachand Doshi's place of resid ence 
or lodging, Karmala, „daily at the hours of 7 A.M, 
12 -midday and 8 P. M. 


Jt.is of csurse a fact thatthe accused has - 
not acquired a place of residence or lodging 
at Karmala and therefore it has not been 
. possible to comply with that part of the 
order, But the learned Advccate General 
has argued with force that the accused . 
-cannot take advantage of his own wrong, 
He is bound under. = clause to report himself 
to a Police Officer his, the accused's, 
place of residence a “ies. and I think 
the accused was bound under that -clause 
to acquire with reasonable.despatch a place 
of residence or lodging. in order to put himself 
into a position to: -comply. with the terms of the 
order. But the difficulty is that inasmuch 
as he was allowed by. Government to -be 
in Bombay until March 11, -and he-was 
arrested at 8A. m. on March 12, the only 
time in which he could have reported. under 


cl. 7 would be 7 A; M..on March 12, and at - 


seems to.me impossible to say. that between, - 
leaving Bombay onthe lithand 7 A, M,--on 
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the:12th he. ought to have acquired a resi- 
dence or lodging at Karmala. That being 
so, I think “it “cannot be said. that he has 
committed an offence under- cl. 7. The 
result is that, in my opinion, the accused 
is not shown to have committed any offence 
under’ the order, and his conviction ‘must, 
therefore, be set aside. 

It wes argued by Mr. Thakor that even 
if the conviction was legal, the trial Magi- 
strate, being a First Class Magistrate, could 
not impcse a fine of more than Rs. 1,000. 
It is obviovsly not necessary to decide'that 
point in the view we take as to the con- 
viction.. But as the lower Appellate Court 
has referred to a decision of.the Special 
Bench. of this ecourtin Emperor v. Ram- 
chandra Khadkikar (2), and as Mr. Thakor 
relies on that case, I desire to say afew 
words about ıt. In delivering the judgment 
of the court I merely said - that the trial 


being by a First Class Magistrate and not 


by a Special Magis:rate the fine of Rs. 
1,500 wes in excess of the sum which he 
was entilled to impose. No reasons for the 
judgment were given, and it is clear that 
there was no argument and no discussion. 
The learned Advocate General has explained 
that in that case he understcod from his 
ins:ructions that the First Class Magistrate 
who tried the cass had not been 


. given special powers under the Ordinance, 


and on that basis the Advocate General 
admitted that the fine was beyond the 
jurisdiction of the Magistrate. In making 
our order we acted upon what the learned 
Advocate General told usto be the facts, 
It would now appear that eliher. the learned 
Advocate Generel: was wrongly instructed 
or he- mistook the meaning of his instruc- 
tions, and that -ın fact “the - First Class 
Magistrate in ihat case had special power 
under the Ordinance. -But the case cannot 
be treated as an authority ın any case in 


-which. the Magistrate has - special powers 


under the Ordinance, because we clearly 
made our order on the basis that the facts 


were as we were told they were. 


Conviction set aside and the accused 
to. be set-at liberty. Fine, if paid, to be 
- refunded. 


‘Murphy,} J.—The applicant - “has beei 
convicted under s. 2] of Ordinance No. II 
of 1932, and has been sentenced to eighteen 
moaths’- rigorous imprisonment ~ and 
Rs. 20,000 fine. His appeal to the Sessicns 
: Judge -was rejected on the merits, though 

(2) 141 Ind Cas. -574; 34 Bom. L R 1676; AI-R 


- 1933 Bom. 58; Ind, Rul. (1933) Bom, 111; 84 On J. 
142; (1933) Or, Cag. 12%, 


ow 


` 
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‘the fine- was reduced to Rs. 12,000, and the 
matter is before usin revision. 

. A Special ‘Benchof this court has held in 
(1) 
hear such 


application and the facis being 
parallel, we are, bound by its. decis- 
Arguments have been addressed 


to us on several points and some of these 


, are questions of law. 


. The first point is that the District Magis- 


| trate’s order is bad in law and void, the 
, objection being that it is not covered by 


s. 4 ofthe Ordinance under which it was 
made. The point is really already concluded, 


. for the Special Bench case I have referred. 
. to dealt with an order drawn up in almcst 


_ing the name, 


exactly similar terms, the only difference be- 
the prescribed place, of 


residence, and , the period within 
which the order had to be obeyed. 
„I think s.4 of the’ Ordinance is wide 


| enough to include the terms cf this order, 


and als) that- the objection that such an 
order could not be made because the 


applicant was, at the time of iis meking, 


a prisoner under ihe crdeis of the District, 


, Magistrate who made it, in the prison at 


Bijapur, the adjoining district, is not valid. 
The section contemplates the making of 


_ orders forbidding a perticular person from 
_ entering the district of the District Magistrate 


making the order— an order tobe made by 


- implication in the absence of the person 
‘against whom itis directed, and even under 


the ordinary Jaw a proclaimed offender can be 


“taken action against in his absence. Another 


possible view is that the order is good though 


. it cannot take effect till the person against 


, whom it is made enters the district, but it 
- 16 not necessary to go to this length, for a 


warrant of arrest can be executed outside 


' the local limits of the Magistrate issuing it. 


: The learned Advocate General’s argument 


- was that under the notification the District 
- Magistrate was vested with all the powers 


‘extend to the whole of the Presidency. This | 


~~ 3 


to go to this length, for apart from 


Th - 


4 
ť 


. 
ro 


of the Local Government whose orders 


was my learned brother Broomfield’s view 
on the terms of the notification in the 
Special Bench case.. But it is not necessary 
that 
argument, I think such anorder can be made 
while the person against whom it is directed 
is outside the local limits of the authority 
‘making it. The argument as to theservice 
of notite of the order is similar and such 
‘notice can, I think, by ss. 69 and 73 of the 
Criminal Procedure Code, beserved outside 
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the district. There is no question here that 
that is properly served on the applicant by 
the Jailor at Bijapur. The real question 


. before us is to determine the order which 


hes heen disobeyed. The charge was for 
breaches of cls. 5,6 and 7 of the order of 
the District Magistrate. The first required 
the applicant on release from Bijapur Jail 
to proceed to Karmala within eighteen hours. 
The second (No. 6) required him not to enter, 
except within railway limits, the Sholapur 
Taluka, without the District Magistrate's 


“leave, and the third to report daily tothe 


Police Officer at Karmala. The applicant 
never went to Karmala at all, and entered 
the limits ofthe Sholapur Taluka on March 
12 having been released on the 3rd. On 
the face of things there has been a 
breach of the order, but the circumstan- 
ces have to be considered. His relations 
had apparently been negotiating with 
the District Magistrate, anad admitted- 
ly on release the District Magistrate and 
Government allowed him to go to Bombay 


“and toremain there for a week as his 


daughter was ill, butwe do not know 


. the terms of this suspension of the order. 
. While in Bombay the applicant saw -the 


Commissioner Police and obtained some 
sort of countenance from him. Atthe ež- 
piration ofthe week the applicant wrote to 


the District Magistrate saying. he was com- 
-ing to report himself.to the City Magistrate 


Sholapur, and arrived accordingly.’ Had 
he been allowed to doas he proposed, there 
would have been a clear disobedience of 
cl, 6 ofthe order. But he was met by a 
Sub-Inspector of Police at the station 


-and taken tothe District Magistrate, who 


had sent him a letter in which itis stated 


_that the terms of the original order still 


stood, but that heshould go and see him. 
The applicant, at the interview, was offered 
several alternatives for his residence but 
insisted on remaining at Sholapur though 
apparently he would have been willing to go 
to Bombay. He was then and there arreste 
and prosecuted. ia 
It is clear that the order to. proceed to 
Karmala within eighteen hours had. been 
abrogated by the-permission to ‘remain in 
Bombay fora week though to what-extent 


. and in what terms the suspension had been 


made we do not know. lt does not’ seem 
to me to be replaced by anyother definite 
order or.condition. It is clearly a suspension 
That involves -a 
change for the time. being at any rate. of 


_the direction to proceed to Karmala and 


also to report himself three times a day. to 
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the Police Officer at his residence there. 
Since the applicant had entered the Shola- 
"pur Taluka with, at any rate, the consent of 
the District Magistrate, it is difficult tosay 
that his entry was without the District 
Magistrate’s permission. It is clear that he 
refused toleave Sholapur City and from a 
plain common sense point of view it might 
be held that this suffices to show contumacy 
and to justify his arrest and prosecution 
and had he been allowed to carry out his origi- 
nal intention ‘of seeing the City Magistrate 
or escorted back to the railway limits and 
ihen re-entered the city, his guilt would 
have been clear. But he was not allowed 
to do either of these things. This is a 
a criminal prosecution involving heavy 
punishment, ahd where aclear and definite 
order is relied on as having been disobeyed 
I think ihe prosecution must prove what the 
order really was and its actual transgres- 
sion. On thestate ofthe facts I cannot see 
any clear transgression ofthe letter of the 
order as modified by admitted concessions 
{hough 1.0 doubt its spirit was transgress- 
ed. I thinkthat in these circumstances we 
raust interfere withthe convic-.ion and sent- 
ence and set ihem boh aside. 
A, Conviction and sentence reversed. 


LAHORE HIGH COURT. 
Criminal Miscellaneous Petition No. 
; 179 of 1932. 
October 17, 19382. 
JAI Lan, J. 
SUKHDEV RAJ - ACCUSED — PETITIONER 
VETSUS 


EMPEROR - RESPONDENT. ; 

Arms Act (XI of 1878), ss. 19, 20—Penal Cod 
. (Act XLV of 1860), s 120 B—Charge of conspiracy 
to possess arms—Accused absconding— Possession of 
‘arms by accused on arrest—Separate proceedings under 
Arms Act—Whether can be taken. 

Where the accused who was charged for having 
joined a conspiracy with others to possess arms in 
contravention of the Arms Act, was absconding and 
when arrested was found to bein possession of arms 
‘and on separate proceedings being taken against him 
‘it was admitted by the Government Advocate that this 

evidence would not be uscd against him and that 
conviction in these pruceedings would be irrelevant 
against himin the former proceedings: 
- _ Held, that the two cases were entirely independert 
-of each other, that evidence taken in or conviction 
“made inthe second proceedings could not be. con- 
sidered in the former case and that the separate 
proceedings could not be quashed. 

Petition for quashment or stay `of 
proceedings in the case under ss. 19, 20 
of the Indian’ Arms Act, pending in 
‘the Couct of the Additional District Magis- 


‘rate, Lahore, till the decision of another 
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criminal case pending ağainst him before 
a oo appointed undér Act IV of 
1930, 

Messrs. C. H. Carden Noad, Government 
Advozate and Pandit Jawala Parshad, R.B., 
Public Prosecutor, for the Respondent. 

Order. This is an application under 
ss. 439 and 561-A of the Code of Criminal 
| rocedure by Sukhdev kaj praying that pro- 
ceedings under ss. 19, 20 of the Indian Arms 
Act pending against him in the Courtofa 
Magistrate at Lahore be quashed, or that, 
in any case, they be stayed till the termina- 
tion of another previously instituted criminal 
case, which is pending against him before 
a Commussion appointed under Act LV of 
1950. Theapplicant is one of the accused 
in what 1s known as the new Lahore Con- 
spiracy Case, which is pending before the 
Commissioners and which was instituted 
on the sunction of the Local Government 
gran ed on the 19th of November 1930. One 
of ihe chuiges against the accused is-that 
he joined in a conspiracy with others. to 
possess aims in cunlravention of the provi- 
sions of the Indian Aims Act, which Act, as 
alleged, is pupisheb.e under s. 120-B ofthe 
Indiznienal Code read with ss. 19, 20 of 


the Indien Arms Act. , 


It seems that when the proceedings com- 
menced before the . Commissiouers,. . the 
applicant was alleged to be an absconder. 
He is alleged to have been arrested on the 
3rd of May 1931. lt is further alleged that 
at the time of his arrest he was found in 
possession of a pistol. Consequently crimi- 
nal proceedings under ss. 19, 20 of the Indian 
Arms Act have been instituted against him 
in the Court of a Magistrate at ‘Lahore in 
respect of the’ possession of the pistol. 

T'he contention of the applicant is that 


he is being tried in two differrent courts on 


the same tacts or at least the alleged posses- 
sion by him of the pistol at the time of his 
arrest has been .deposed to. by the. prosecu- 
tion witnesses befare the Commissioners as 
apart of the prosecution case against him 
and the same fact is going to be brought 
up as a separate charge before the Magis- 
trate, which 1s not legally permissible and 


_in any case, he is likely to be seriously pre- 


judiced by the same evidence being consi- 
dered by the Magistrate in the second case 
and, if convicted, he is likely to be prejudi- 


‘cially affected in the proceedings before the 


Commissioner. 


The learned Government Advocate, who 


-has appeared before me on behalf of the 
_ Crown, has stated. that the Crown does not 


rely upon the possession of the pistol by the 
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applicant in ¿support of their case against 
the applicant under ss. 120-B read wilh 
ss..19, 20 of the Indian Arms Act. He says 
that the fact of the recovery. of the pisiol 
from the applicant has been mentioned by 
the witnesses before the Commissioners in- 
cidentally when proving the fact of his arrest. 
Indeed the Government Advocate contends 
_ that the possession of the pistol by the appli- 

cant on the 3rd of May 1931 cannot be 
legally used as evidence against the 
applicant before the Commissioners and 
his conviction, ifheis convicted, wil! for that 
reason be irrelevant in the case pending 
against the applicant before the Commis- 
sion. In view ofthis assurance and ad- 
mission of the learned Government Adovcate 
Jam unable to see that any prejudice is 
likely to happento the applicant if his trial 
under the Indian Arms Act before the 
Magistrate is allowed to ` proceed. 
The two cases are wholly independent of 
each other and the evidence led in one can- 
not be treated as evidence in the other. 
-Nor can the conviction in one. be considered 
against the accused in the other. 

I am, therefore, unable either to quash the 
proceedings before the Magistrate or to stay 
them. I consequently reject this ap- 


‘plication. 
NA. Application rejected. - 


SIND JUDICIAL COMMISSIONER'S 
COURT i 


|, Miseellaneous’ Appeals Nos. 39, 40, 
a 41 and 42 of 1928. ' 
B August 12, 1932. 
Ferrers, J. C., AND 
| l Menta, A. J. O. a 
KO. NANACKCHAND-RAMANAND AND 
NA ~ OTHERS—ÅPPELLANTS 
ae VETSUS l l 
OFFICIAL RECEIVER — RESPONDENT. 
Provincialinsolvency Act (V of 1920),8s 58,38 proviso 
‘=Creditors-getting undue preference by their owndeeds 
-—Creditors being party to scheme—Refund of pay- 
~menis,if to be made—Person claiming benefit of 
proviso to 8. 55—Proof of absence of notice of pre- 
sentation of insoivency petition, ` 
“ Where a day after the insolvency of a firm cer- 
-tain entries were made in the account books 
showing satisfaction in.cash of certain creditors who 
alleged that they had merely taken havalas from 
_ Some of the firm's debtors, and it appeared that 
“when these’ entries were made, there was the con- 
currence or at least the connivance of the debtors 
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ments to which they were parties, and that if the 
transactions be set aside, the payments must be re- 
funded 


A person who claims the benefit:of the -pro- — 
viso to s. 55, must show that he had no notice of 
the presentatiou of the insolvency petition. ane 


i Mr. Kewalram Jethanand, for the Appel 

ants. E E 
Mr. Pahlajsing B. Advani, for the Respon- 

ent. ; 

Judgment. -These are four Miscellan” 
eous Appeals Nos. 39, 40, 41 and 42 of 1928, 
which are heard together as they arise 
out of a common order passed by the 
learned Additional Judicial Commissioner 
sitting in insolvency on 25th May 1928, on 
four applications preferred by the Offcial 
Receiver of ihe estate of insolvents Jav- 
hermal Harkishenlal under ss. 28,54 and 
59, Provincial Insolvency Act, 1920. 

These four applications came to be made 
under the following circumstances: There 
was a firm of Javhermal Harkishenlal at 
Karachi and another firm Javhermal 
Doulatram doing business at Amritsar. 
The partners of both these firms were 
two brothers Harkishendas and Dwarka- 
das. Harkishendas was incharge of the 
business at Amritsar. On 29th April 1929 
a. petition was filed to have these firms 
declared insolvents. As soon as the pe- 
tition was filed the Official Receiver was 
appointed to take possession of the in- 
solvent’s property in Karachi and a tele- 
gram was despatched to the District 
Court at Amritsar to deal likewise with 
the insolvent’s property in that town. The 
telegram was received by the District 
Judge at Amritsar on that very day; but 
an order was passed by the Judge onthe 
following day empowering the Nazir ofthe 
court to take pcssession of the property 
of the insolvents. For reasons which have 
not been made clear in these proceedings 
the Nazirtook possession only of things 
found on the ground-floor of the premises 
occupied by the firm managed by Dwarka- 
das, whereas the account books ofthe 
firm which were kept on the upper story 
remained with the insolvent Dwarkadas and 
his mehtas. These books came to be produced 
in the Court after several months and that 
too after great difficulty, Dwarkadas hav- - 
ing taken up a definite attitude by deny- 
ing that he was a partner with Harkishen- 
das.” After the advent of the account-books 
in Karachi, the Official Receiver discover- 


, and the creditors of the firm and the satisfaction 
, thereby shown was found to be an undue preference : 
` ~ "Held, that wheher the transactions might turn 

‘out ‘tobe void or voidable, the claims of the credi- 
'. tors were fully satisfied according to the new arrange- 


ed that certain entries had been made un- 
der the date 30th October 1925, that is, the 
day following that on which the ins)lven- 
cy petition had:been presented, ; 
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In these entries it was made to appear 
that certain creditors of the insolvent firm 
“had. been paid certain amounts in cash. 


The Offitial: -Receiver - thereupon: filed 


these four applications against four credi- 
tors, in whose names the entries had stood, 
to set aside the payments alleging that 
they were bogus and to compel the oppo- 
nents to refund the payments with inte- 
Test at 9 per cent. Objections were filed 
by the opponents in which it was con- 
tended: firstly that the adjudication of 
these four matters should be postponed 
pending an appeal preferred by Dwarka- 
das against the order of adjudication made 
in respect of Dwarkadas; and secondly, 
that no cash payments had been made to 
the opponents, but only some. debts due 
to the insolvent’s firm from others had 
been transferred to the opponents under 
certain pressure. On these grounds it was 
maintained that the transactions were not 
fraudulent aud not made with a -view to 
giving the opponents undue preference 
over other creditors, and as such not liable 
to be set aside. It was also ‘maintained, 
by the opponents that in any case, 2. e., 
even if the transactions be.set aside, the 
opponents were not liable to pay back the 
amounts claimed by the Official Receiver 
nor were they liable topay interest at 9 per 
cent. 

Evidence was recorded on behalf of the 
Official Receiver, but none of the opponents 
dared step into the witness-box to make 
good the various defences set up by them. 
The learned Insolvency Judge held that the 
transactions impugned were of such a 
nature as to bring them within the purview 
of s. 54, Provincial Insolvency Act, and 
consequently set aside the alleged payments 
to the opponents and granted the applica- 
tion of the Official Receiver with costs. 
This order was clarified later on at the 
instance of the learned Pleader for the 
Official Receiver and the attention of the 
executing Court was directed to be invited 
to the amounts, mentioned in the four ap- 
plications, which had been paid to the 
Official Receiver with interest at 9 per cent. 
From this order the present appeals have 
been filed and Mr. Kewalram who 
has appeared for the appellants has taken 
up four main pcints. We shall consider 
them one by one. | 

In the first place he has contended that the 
learned Additional Judicial Commissioner 
having ordered or rather sanctioned the 
prosecution of the insolvent Dwarkadas on 
15th June 1927 was not competent to decide 
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the matters in these four applications. It 
is put tous that the learned’ Judge whilst 
sanctioning. the prcsecution had already 
given expression’ to his definite final opinion 
with regard to the character of thg 
payments challenged by the:Official Re- 


ceiver and that therefore when the 
question came once .again before ' him 
as to whether these payments were 


fraudulent or bona fide he was not likely to 
bring an unbiassed mind to weigh the 
varicus points urged on behalf of the oppun- 
ents. It appears to us that when the learned 
Judge passed the order sanctioning the 
presecution of the insolvents he merely 
held that there were prima -facie good - 
grounds for launching sucha prosecution. 
He has also stated in his order why he -did 
not choose to wait till the insolvent's dis- 
charge application came up before him. 
We are not inclined to think that by reason 
of his okszrvations either in the order of 
adjudication or in the order granting 
sanction for prosscution he had put it 
beyond the pale of possibility to deal with 
the present litigation without any precon- 
ceived bias or prejudice. Whatever may 
be said with regard to ths conclusions 
reached by the learned Judge, when the 
matter now comes up in eppeal it is for 
the Appellate Court to see whether on the 
materials made available by the Official 
Receiver and on those furnished on behalf 
of the opponents the order that has been 
passed is or is not justifiable. We therefore 
asked Mr. Kewalram to proceed with the 
dis2ussion of the merits of these four cases. 
On the merits his first contention was that 
the transactions sought to be declared 
fraudulent .by the Official Rec2iver were 
not fraudulent at all. It was argued 
that mere pressure from a creditor and his 
consaquent appeasement by the insolvent 
did not amount to fraudulent preference. 
The cas3 of ths appellants wes that when 
they found that the insolvent Dwarkadas 
had gone away with a considerable amount 
of assets by transferring a large quantity 
of cloth to a certain creditor of the insol- 
vents, the appellants dunned him for the 
satisfaction of their own claims, and the 
insolvent instead of. paying cash transferred 
to them certain debts due to the insolvent 
firm from others. The learned Pleader 
wishes to bring his case within the. proviso 
tos. 55, Provincial Insolvency Act. “We do 
not thins there is any stbstance in this 
argument. 
nnder which these transactions took place 


- 


on the-eve of the insolvency or -rather - goon. 


Prima facte the circumstances.. ~ 
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after thé-péetition was presented goto show 
that the inteniizn of the inso.vent was to 
give undue ‘preference to these creditors, 
particularly as no cash is alleged to have 
passed. Before the opponents can claim the 
‘benefit of the proviso hey must show that 
they had no notice of the presentation of the 
insolvency petition. Now ıt is clear that 
from the scramble described by the learned 
Pleader of the -appellants himself, some 
creditors of the insolvent firm wanted some- 
how to steal a march over others. The 
telegram had been received in the Amritsar 
Court, and it is quite likely -that the 
appellants and the whole town within a 
- short time came to know of the 
insolvency of that firm. Under the circum- 
stances there car be no hesitation ın uphold- 
ing the finding of the original court that these 
transactions were fraudulent and therefore 
liable to be set aside under ‘s. 54, Prov- 
incial Insolvency Act. 

The next point that is urged, and 
urged with great vehemence, is that the 
order for.repayment is unjust. It is con- 
tended - that the appellants have received 
nothing in satisfaction of their claim against. 
the insolvent firm and that as it was open 
to the Official Receiver tə pursue the 
debtors -whose | debts are said to have 
been transferred tothe appellants he should 
not have. resorted to this method of making 
the. appellan's lose d-ubly, firstly by being 
made to pay to the Official Receiver what 
they have’ never received and also by 
leaving ıt open to .the débtors to recover 
back whatever they may have paid to the 
opponents. on the ground that the transac- 
tions are held fraudulent and therefore void.. 
Apart from the apparent fallacy underlying 


this process of reasoning, it appears to us. 


that the Official Receiver could not pursue 
the debtors because the debtors could have 
easily met his demands by referring him to 
the insolvent’s books in which their debts 
were shown as satisfied. So far as these 
appellants are concerned the entries to 
which they were parties were, according to 
the statement made to the court by Mr. 
Kewalram during the inquiry, to the effect 
that they had received satisfaction in cash, 
If. they receive cash then there 1s no doubt 
that they must give up that cash because the 
transactions have been set aside. If they have 
not réceived cash but contended themselves 
by: accepting the iiavalas of the other debtors 
of the insolvent firm they have chosen a 
particular mode of payment for themselves 
and they cannot now be heard to say that by 
that mode their claims were not satisfied, ` 
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from 9 to 6 per cent. 


years old contained in 
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According to the statement made by Mr. 
Kewalram to the court on behalf of the” 


opponents it would appear that ‘when‘these -: 


entries were made there ' was the, 


concurrence or at least the connivance of: ~. 


the debtors as well asthe creditors of the’, 
insolvent firm concerned in the- transfers. 
These were in the nature of novations,” 
Under the circumstances, void or voidable 
though the 


were fully satisfied according to the new. 
arrangement to which they were parties. 


They must lie on the beds as made by- 
themselves. If the transactions are set aside. - 


the payments must be refunded; and if 
the appellants in their hurry to get undue- 
advantage have actually received less in 
satisfaction of their claims they have to 
thank themselves for the situation in which 
they find themselves. We think that the 
order requiring the opponents to refund 
the amounts demanded by the Official 
Receiver is perfectly justifiable and must 
be upheld. The iast objection is with 
regard to the rate of interest. 
Receiver asked for and was allowed interest 
at the rate of 9 per cent. It. does not 
however appear that ordinarily this would be 
the recognized commercial rate, or the rate 
current in. business circies. There is no 
evidence onthe point. Under the c'reum- 
stances, and particularly as on behalf 
of the Official Receiver, it is conzeded- that 
the rate may be reduced to 6 per cent. 
We make a change in the order under 
appeal by reducing the rate of interest 
In other respects the 
orders of the learned Additional Judicial. 
Commissioner on the four applications of 
the Official Receiver are maintained and 
these appeals are dismissed with costs. 


N.-A, Appeals dismissed. 


LAHORE HIGH COURT. 
Civil Revision Petition No. 408 of 1932. 
November 30, 1932. 
TAPP, J. 
Musammat SANJIRAT—Opssector— .- 
T PETITIONER 
VETSUS ` 
RAM CHANDAR GUPTA AND ANOTHER 
— INSOLVENTS— RESPONDENTS, ; 
Provincial Insolvency Act (V of 1920), ss. 4, 58— 
Sham transactions more than 2 years old canbe set 
aside. 
-The restriction as regards transfers more than two 
8. 93, Provincial Insolvency - 


transactions may turn out: 
to be, still the claims of the appellants ` 


The Official - 


‘+ í 


rT 


4 


that of° the Senior 


1926 All. 470. 
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Aat, applies only to real transfers and has no applica- 
tión to mere sham transactions, Hari Chand Rai v. Moti 
Ram (1),.relied on. i 

‘Petition “for revision of the order of 
the District: Judge, Ambala, 
the --25th’.-May, 1932, | affirming that 
ofthe Senior Subordinate Judge, Ambala, 
dated the 29th April, 1932. 

Mr. Kashi Nath Aggarwal, for the Peti- 
tioner. 

Judgment.—Musammat Sanjirat, wite 
of oné.Rahim Bakhsh who was adjudicat- 
ed an insolvent on the- 9th October, 1930, 
prefers this revision application against 
the order of the District Court 
Subordinate Judge, 
rejecting her objection to the sale of & house 
by the Receiver and which she alleged had 
been given to her by her insolvent husband 
in discharge of her prompt dower of Rs, 75. 


The Receiver alleged that the transaction ° 


was voidable under s.52 of the Act and 
was also fictitious, 

“The petitioner relied on a document pur- 
porting to have beenexecuted on the 25th 
July, 1917 and prima facie the transfer 
cannot be impunged under s. 53 as it 
obviously took place morethan two years 
before the petitign to be adjudged an 
insolvent was presented, This however, in 
my opinion, would only operate as a bar 


in the case of a valid and proper transfer’ 


whereas it has been alleged and found that 
the transaction was a fictitious one, The 
trial Court considered the document to he 
avery suspicious one and observed that 
there was intrinsic evidence in the deed to 
show thatithad been written subsequently, 
This view has been endorsed by the lower 
Appellate Court and I see no good and 
sufficient reason to disagree. 

The contention of the learned Counsel that 
the Insolvency Court had no jurisdiction to 
decide the question of title which was con- 
ferred more than two years prior tothe 
petition is repelled by the provisions of s. 4 
of the Act, which confer full power on the 
court to decide all questions of title or of 
property etc. ` Itis true-that the exercise 
of such poweris subject tothe other pro- 
visions of the Act but as observed above 
the limitations imposed by s. 53 will only 
apply inthe case ofa-valid transfer. ‘The 
circumstances are entirely different here 
and] agree with the view taken in this 
matter by Sulaiman, J.,in Hari Chand kai v, 
Moti Ram 94 Ind Cas 429(1). Section 53 only 
protects voluntary transfers made before and 
in consideration of marriage or made in good 

(1) 94 Ind. Cas, 429; 24 A Ld 495; 48 A 414; AIR 
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faith’ and for valuable consideration and 
othe?’ proper and valid transactions: 
entered into more than two years before 
the presentation of a petition in bankrupt- 


Gyo. 

The further contention of the learned 
Counsel as to the application of the 
Receiver being incompetent in view ofit 
having been made after the insolvent had 
been granted a discharge has no force. 
An order suspending the discharge of the 
insolvent for one year was made on the 
25thJune, 1931 and when the Receiver 
made his application on the 19th Decem- 
ber, 1931, the husband of the petitioner was 
still an undischarged bankrupt. 

I dismiss the petition and make no 
orderas to costs there having been no 


appearance byoronbehalfof the respon-’ 
dent. 
A. Petition dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Application No. 28 of 1982. 
September 23, 1932. 
FERRERS, J.C., AND Aston, A. J.C. 
Inre G., a. PLEADER. 

Legal Practitioner—sind Courts Act (Bombay Act 
XII of 18661, s 16—Inquiry, nature of —Disciplinary 
a:tion against Pleader—When to be taken—Drawing 
from court c-ient's money — Plender's wnability to repay 
money when called upon- Whether amounts to mis- 
behiviour. l 

The inquiry contemplated by s If, Sind Courts’ 
Act, is of a quasi criminal character and strong proof 
is necessary for action. But the proposition to be 
proved is not that the inculpated Pleader hus brought 
himself within one of the sections of the Penal Cede. 
Disciplinary action against a Pleader is not by way 
of punishment. It rests upon the principle that- the 
e@ourt deems him unworthy of. its confidence and 
unfit for his place. The proposition to be proved 
is that he has been guilty of sone such misbehaviour 
as would justify the court ia removing or suspending 
him from practice. Attorney, In the matter of (2) and 
Government Pleader v. Raghunath S. Sula (3), relied 
on, [p 633, col. | : : i 

Where a notice to a Pleader was issued to show 
cause why action should not be taken against him 
under s 16, Sind Ovurts Act, it was admitted (1) 
thut the Pleader drew out moneys belonging to his 
client; (2) tuat he paid the cheque to his own 
credit in his own bank; (3) that he did not enter 
those moneys in his client's account; (4) that he was ` 
not able to refund thosa moneys when called upon 
and that he had not refunded them in full 
even at the time of hearing of the case : l 

Held, thas the Pleader was guilty of such misbehavi- 
our as to justify the court in taking action under s. 16, 
Sind Courts Act. fp 634, col. 1] 


Mr. C. M. Lobo, for the Crown. 
Mr. Kimatrai Bhojraj, for the Opponent. 
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Mr, Tolasing K. Advani, for the Karachi 
ar Association. 


_dudgment. - Notice has bean issued toa 
Pleader to show cause why -action should 
not be taken against him under s. 16, 
Bombay Act XII of 1866. 
framed was in the following terms: 
“That in Sait No. 631 of 1928 yon received a cheque 
for Rs. 7,000 on or about 24th February 1931 drawn 
by ons of the defendants in your favour for pay- 
ment to your client, the plaintiff, and you cashed the 
same and wrongfully retained the proceeds thereof 
mn your possession till about 10th August 1921, when 
you paid the same to yourclient, the plaintiff, after 
pressurein manner following : namely, Re. 3,600 by 
cheque Rs 2,400 odd by postal certificates . and 
Rs. 1,009 by a demand promissory note dated 19th 
August 193! executed by you in favour of your client 
Mr. B. J. Reuben." 

cAll the facts allegedin the charge are 
practically admitted by the Pleader con- 
. cerned. His statement is to this effect : 

On 24th February 1931, I received a cheque for 
Rs 7,000 from Mr. Kimatrai, Pleader on behalf of 
his clients in full settlement of the claim against the 
estate of Rai Bahadur Seth Vishindas That even- 
ing or next morning I went to my client Mr. B J. 
Reuben to give him the cheque and in the course of 
conversation I asked him to lend me the money for 
a few months ....... He voluntarily agreed as he was 
a brother mason and on very good terms with me. 
It was usual with himto lend money on interest. Į 
Paced thecheque in my account in the Central 

ank of India........ There was a lady who had 
money in her own right and whom I had promised 
to marry at theend of July 1931.........0n 25th and 
27th July 1931 my intended wife transferred some 
postal certificates to me and in the evening of 27th 
July 193l our marriage was solemnized, The next 
day Mr.Solomon Gershom came to my offica and I 
told him that I would pay up the amount as soon 
as the cash certilicates were actually transferred to 
my name........A few daysafter that the certificates 
came and I effected a ssttlement with Mr. Solomon 
Gershom.” 

It would be seen therefore that with the 
exception of the word “wrongfully” and a 
‘possible exception of the words “after pres- 
Sure” the whole facts alleged in the charge 
are admitted by the inculpated Pleader. 
But he puts forward. an explanation and 
in support of that. explanation he relies 
upon ths evidence which was led by the 
Government Pleader against him. The 
client whose money the Pleader is said to 
have misappropriated is B. J. Reuben. 
On loth August 1931 this B. J. Reuben 
sent a letter to the learned Judicial Com- 
missioner in which he said: 


“The other day Mr. Sukhia came to take my 
statement in coinection with Rs. 7,000 received by 
Mr. G onmy behalf. I may tel] 
kept the money with himself with my knowledge 
and consent and agreed to pay me intarest He 
has piid me with interest and I am perfectly 
satisfied. I have every confidenc3 in him and he is 
still doing my work.” Wael Te 


Similar evidence is given by Mr. Gershom 
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you, Sir, that he ~ 
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who is the nephew of Mr. Reuben and 
who actually managed his affairs for him. 
This Gershom made the following state- 
ment before the learned Judicial Commis- 
sioner on 14th August 1931: 

“Two months after the case I asked our Pleader 
Mr. Gif he had received any money from court. 
He said he had not. I said I had found out that. 
he had received the money. He admitted then that 
he had got the money.” a. 

This statement being on the record’ 
Gershom could not resile from it in the for- 
mal inquiry. Short of that he has done 
all he could to exonerate the Pleader. 
When he was examined for the second 
time on 18th December 1931 he said: 

“In December 1930 or January 1931 my uncle had 
asked me to inquire of G whether he had received 


auy money and he told me he had not, When I + 


asked Gin July 1931if he had received the money 
he told me he had. I told him my uncle 
wa something in writing. Then he gave me 
EX. 

Now with respect to the evidence of these 
two witnesses the learned Judge who saw 
their demeanour in the witness-box has 
made the most unfavourable comments. 
He says that Reuben is a man in dotage; 
he has cut a sorry figure in the witness-box: 
he has displayed such symptoms of param- 
nesia that his testimony might be totally 
discounted. Solomon Gershom also cut 
a most despicable figure whilst uncer 
examination. He struck the learned Judge 
asa man capable of perjuring himself 
without any fear of consequences. The 
learned Judge on this observed that if the 
evidence of these two witnesses be dis- 
carded we have then no direct evidence 
at all.. Nevertheless there remained the 
circumstantial evidence which left so strong 
doubt in the mind of the learned Judge as 
to amount to amoral conviction that Mr. 
Gmust have retained the money -with- 
oat any sort of arrangement ` between 
himself and his client. The circumstantial 
evidence referred to is fourfold. 

The first. and most significant point is 


“this: B. J. Reuben is a Jew and a money- 


lender; his acquaintance with G was very 
slight and purely formal; he engaged G as 
his Pleader in this case (S. No. 631 of 1928); 
it was the first and the only case that he 
had ever entrusted to G; except as a Pleader 
in this suit B. J. Reuben did not even 
know G’s existence; the two met only in 
the Pleader’s office and never elsewhere. 
Now the Pleader would have us believe that 
this Reuben lent to him the sum of Rs. 7,000. 
The transaction was) effected in the most 
informal manner imaginable; the money 
lender took no sort of acknowledgment; the 


~ 


ar 
"5 
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Amount was not even entered in the 
Pleader's account; the moneylender did not. 
even retain so much as a scrap of paper 
which would serve as evidence of the 
existence of this debt. 
bability is this: The money was recovered 
by “the Pleader on the 24th February. 
On the 10th'July B. J. Reuben sent his 
nephew to Mr. G for some kind of a 
document. The document which was given 


isin these terms: 

“Dear Mr. Reuben, I have recovered Rs. 7,0€0 froin 
the heirsof Mr. Vishindasand shall pay you the 
same by the end of this month. I am sending this 
letter to you through Mr. Gershom Solomon who 
has come to me on your behalf.” 


‘This letter is scarcely consistent with the 


-~ Story that Mr. Reuben had agreed to lend 
.-the money to the Pleader for six months 
at 6 per cent. interest. There is in the letter 
no reference to any such Ioan or to any 
such terms. The third improbability relates 
to the alleged payment of Rs. 70 on Ist 
May. Ifon that date there had been in 
Mr. G's possession a document showing 
payment of this interest, he would have 
produced it before Mr. Milne, the learned 
Judicial Commissioner when he made the 
statement on the 18th - November. The 
fourth and a very striking improbability 
is this. There is evidence that Mr. Reuben 
went io more than one Pleader to ask if 
they were willing to file a suit against G for 
the money which he had recovered and 
retained with himself. If Reuben had in 
fact agreed toallow the Pleader -to retain 
the money for six months on certain terms, 
if cannot be understood: why he should 
have been making this proposal to these 
Pleaders. These are the circumstances 
which left in the mind of the learned Judge 
the. moral] conviction that the pleader had 
been guilty of misbehaviour. The learned 
Judge however wes doubtful whether any 
disciplinary action can be taken if the 
circumstances ere not so strong that a 
positive inference of guilt is the only 
inference that can legitimately be drawn. 
The learned Pleaders appeared to show 
cause. Mr: Tolasing was instructed by 
the Bar Association and Mr. Kimatrai by 
the inculpated pleader. Mr, Tolasing was 
not concerned with the facts, He appeared 
only to maintain’a principle, The principle 
is this, The Bar Association contend that 
no disciplinary action can be taken unless 
a charge of professional misconduct has 
been clearly proved. No inference grounded 
upon suspicion however reasonable will 
justify action against a legal ‘practitioner. 
Support for this proposition is found in 
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The second impro-’ 
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Axandaiwan v. Judges of the High Court, 
Madras (1). It is no doubt true that -the 
inquiry’ is of a quasi criminal character 
and that we must havé strong proof, But 


lt is als) to be borne in mind thet the 


proposition to be proved is not that the 
inculpated Pleader has brought himself 
within one of the sections of the Penal 
Code. Disciplinary.action against 2 Pleader 
is not by way of punishment. It rests 
upon ths principle that the Court deems him 
unworthy of its confidence and unfit for his 
place: Attorney, In the matter of (2).- The 
proposition to be proved is that he has been 
guilty of some such misbehaviour es would 
justify this court in removing or suspending 
him from practice: see Government Pleader 
v, Raghunath S. Sula (3). To . decide 
whether. this propcsition has been sufficiently 
proved, it will be necessary to go into the 
facts. These facis- have been already set 
out in some detail. i l 

An attempt has been made to argue that 
the cese ought to fail ab initio because the 
witnesses called to support it have been 
characterized by the learned Judge as 
unworthy of credit. It is however to be 
borne in mind that the greater part of the 
facts alleged do not rest upon the evidence 
of those witnesses; they rest upon facts 
proved by judicial record and admissions 
clearly made by the inculpated Pleader 
himself. The pleader has quite distinctly 
sald: 

“I received the cheque on 24th February 1931 snd 
put it in the Central Bank of India Ltd., in my 
account on 25th or 26th February 1931. Ihave not 


entered in my account books the receipt of this sum 
of Rs. 7,000 in my client's account.” 


Here is an admitted fect which requires 
explanation, The} Pleader concerned‘ at-- 
tempted to afford such an explanation. He: 
has relied upon the fact that his client, 
the party damnified, has expressésd himself 
as fully satisfied and has done his best to 
exoneraze his Pleader, Now there is no 
doubt that the pleader has succeeded in 
winning over his client to his side. By 
what means this was done, we need not 
speculate, It appears that both of them 
are Free Masons and 1t is clear that some use 
hes been made of the fraternal relations ex- . 
sisting between them. But the evidence of 


(1) 123 Ind. Ces. 184; A I R 1930 P O 144; 31Cr. LJ 
489; Ind. Rul. (1920) P C168; (1930) AL J 5x+:70 
WN517;510L J 418,58 MLJ 635; 34 O W.N 534: 
(1930) M W N 300; 32 Bom. L R 876; 31 L W 
62 


7. 

(2) 19 Ind. Cas. 993; A I R 1314 :Cal. 192: 14 Cr. L 
305; 41 O 113 (S. B.) gh 

(3) 4 Ind; Cas. £65; 10 Cr. L: J. 526; 11 Bom. LR 
1150, 
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Mr. Reuben and of his nephew has. not 
been believed by. the. learned Judge, “In 
our opinion, the learned Judge was quite 
right in not . believing that evidence, It 
appears to us to be beyond the bounds of 
reasonable credulity, The facts admitted 
are: (1) that the Pleader drew out moneys 
belonging to his client; (2) that he paid 
. the cheque to his own credit in his own 
bank; (3) that he did not enter those 
moneys in his client’s account; (4) that he 
was not able to refund those moneys when 
called upon, and that even now he has 
not refunded them in full, It has also 
been stated upon oath that he was asked 
whether he had received the money from 
the court, and that he falsely answered 
‘No.’ 

. Whether the evidence available would 
or would not have been sufficient to 
secure a conviction in a criminal court, 
we are not concerned to speculate. We 
are however of opinion that the evidence 
is so strong that a prudent man ought, 
under thecircumstances of this particular 
Gase, to act upon the supposition that 
it is true, 
inculpated pleader has been guilty 
of such misbehaviour as would justfy us 
in taking action unders. 16, Bombay Act 
XiI of 18 6. As this is the first offence 


G 


against the pleader concerned the order 


will be that he issuspended from practice 


for a period of six “months. 


“NGA. Order accordingly. 


SS 


~~ "O LAHORE HIGH COURT. 
- Second Civil Appeal No. 1238 of 1929. 
November 1, 1932. 
j BHIDE, J. l 
Tar PUNJAB NATIONAL BANK, Lrp.— 
; DEFENDANT — APPELLANT 
+s VETSUS 
- MATHRA DAS—PLAINTIFF AND ANOTHER — 
, - DEFENDANTS— RESPONDENTS. 
Evidence Act (I of 1872',3.91—Registration Act (XVI 
of 1908), s. 49—Unregistered bahi entry—Admissibility 
to -prove nature of possession—Date of document, 


whether ‘a term'—Oral evidence as to date—Admissi- 


bility. 
The fact that a baht entry was executed ona 
particular date does not seem to be a part of the terms 


of the document and oral evidence as to the same is’ 


not inadmissible under s. 91, Evidence Act. An entry 
ina bahi whichis inadmissible for want of registra- 


‘tion may yet belooked into to ascertain the nature*of ' 


a party's possession. Sheo Karan'v, Chiranji Lal (1), 


, 


Varada Pillai v, Jeevarathnammal (2) and Qadar 


Bakhsh v, Mangha (3), followed. ~ 
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We are of opinion that the’ 
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Second Appeal from the decree of the , 
District Judge, Ambala, dated the 3lst 
January, 1929, affirming that of the Sub- 
ordinate Judge, Fourth Class, Rupar, dated 
the 3rd August, 1928. 

Mr. Mukand Lal Puri, for the Appellant. 

Mr. Fakir Chand, for the Respondents, 

Judgment. -Civil Appeals Nos. 1238, 
1685 and 1686 of 1929 are connected and can. 
be disposed of together. l 

These appeals arise out of three different 
suits instituted for a declaration that the . 
properties in dispute had fallen tothe share . 
of the plaintiffs -by virtue of a partition. 
The plaintiffs relied upon an entry’ ın 4 
bahi in support of the alleged partition. 
This entry was held to be inadmissible in | 
evidence for want of registration, but the ` 


courts below have held that oral evidence ~ 


was admissibleto prove the factum of the. 
partition and that the bahi entry could be ` 
looked at for ascertaining the nature of the 
plaintiffs’ possession. Relying upon the oral 
evidence and the dccument for these pur- 
peses it has been held that the plaintiffs had 
succeeded in establishing their claim and 
the suits have been accordingly decreed. . 
From this decision the Punjab National | 
Bank, (who is the defendant in all the 
cases) has preferred second appea's. ; 
The only point for decision in the appeals, 
is whether the learned District Judge was’, 
right in holding thet oral evidence was, 
admissible to prove the factum of partition 
and whether the bahi entry could be looked 
dt for ascertaining the nature of the posses- 
sion of the plaintiffs. The view taken by” 
the learned District Judge is undoubtedly , 
supported by Sheo Karan v. Chiranji Lal 98- 
Ind. Cas. 940 (1) to which he has referred .The 
learned Counsel for theappellant conceded 
that although the bahi entry was not admissi- 
ble to prove which of the properties had been 
allotted to the plaintiffs, the fact that the 
plaintiffs were no longer members of the 
joint family but were separate in status could 
be proved by oral evidence. He, however, 
contended that ‘the -bahi entry was not 
sufficient to prove that the plaintiffs had 
acquired title by adverse possession over 12 
years. Theentiy being of the year 1912 and 
the suit having been instituted in the year 
1927 the exclusive possession enjoyed by the: 
plaintiffs over 12 years would seem to be 
sufficient to establish their claim.The learned 
Counsel for the appellant, however, urged 
that the date of the bahi entry was a part 
of the terms of the document within the 
meaning ofs. 91 of the Indian Evidence Act 
- (1) 98 Ind. Oas. 940; 28 P L R 88, 


- + - 
~ 
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-and was, thėřefore, not admissible in 
evidence. This argument does not appear 


to me to be sound. The fact that the bahi 
entry was executed on a particular date 
does not seem to me to be a part ofthe terms 
of the partition. This view receives support 
from the remarks of their Lordships of 
the Privy Council at page 25] of Varada 
Pillar v. Jeevarathnammal (2) and also 
from Qadar Bakhsh v. Mangha (3) in which a 
similar question arose, and in which adverse 
. possession was held to be proved from the 
.date_of the document, the terms of which 
were otherwise inadmissible. 

In my opinion the decision of the learned 
District Judge is correct. I accordingly 
dismiss the appeals with costs. 


A, Appeal dismissed, 
(2) 53 Ind. Cas. 901; 48 M 244; (1919) M W N 724; 
J0 LW 679; 24 O W N 246: 38 M LJ 313; 18 ALJ 
Fel I A 235; 2 U P LR (P. Q.) 6t; 22 Bom LR 444 
P.O. 
(8) 73° Ind Cas. 889; 4 Lah. 249; 5 Lah. L J 175 & 
555; A 1 R 1923 Lah, 495, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous Appeal No. 56 of 1931, 
September 22, 1932. 
FERRERS, J.C., AND AsTon, A. J.C. 
GHULAM MOHAMED KHAN —AppELLANT 
< versus 


GOPALDAS LALSING-—ResP?oNDENT., 

Civil Procedure Code (Act V of 1908), Sch IT, para, 
17—Revocation of submission to arbitration— Relation- 
ship of arbitrator to a party—Whether sufficient 
cause -- ‘Sufficient cause’— Interpretation of— Revocation 
— Whether necessary to wait till completion of award 
—Arbitrator duties of. 

It is notopen toa party to an agreement of refer- 
ence to revoke the submission to arbitration except 
for good cause. But on the other hand when good 
cause has been shown there is no doubt that such 
revocations can be and are allowed. The fact that 
the arbitrator is related to one of the parties as the 
brother of his son-in-law affords a real likelihood of 
an operative prejudice on his part, and the existence 
of such relationship with one of the parties unknown 
to the other disqualifies him from acting as an arbitra- 
tor. Kali Prossano v. Rajani Kant (i), relied 
on. 

The words ‘sufficient cause’ are not to be confined 
within the narrow compass of fraud, coercion and 
undue influence. There are other causes besides these 
which may be sufficient for the reversal ofan order 
under Sch. II, para. 17, Civil Prceedure Code. Sheo 
Narain v. Bala Rao (3), referred to. 

Where a party is called upon to show cause why an 
order to revoke submission to arbitration should not 
be made, it is plainly necessary for him to show what 
cause he had there and then. lt would uot he 
proper for him to sit silent and.to say nothing. If 
there was sufficient ground for setting aside the award 
when made, there could be no reason why the arbitra- 


tor should waste his time by going on with preceed-. 
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ings foredoomed to futility. Laehman Uachhua v. 
Moghan Mian (4) relied on. 

In case ofarbitration where a person is appointed 
by two parties to exercise judicial duties there chould 
be uberrima fides on the part of all parties concerned 
in relation to his selection and appointment, and 
every disclosure which might in the least affect the 
minds of those who are proposing to submit their 
dispute to the arbitrament of any particular indi- 
vidual, as regards his selection and fitness fcr the 
post, ought to be made, 30 thet each part» may have 
every opportunity of considering whether the refer- 
ence to arbitration to tbat particular individual should 
or should not bə made, Kali Prossano v. Rajani Kant 
(1), relied on. 

Miscellaneous Appeal against an order of 
the First Class Sub-Judge, Hyderabad. 

Mr. C. M. Lobo, for the Appellant. 

Mr. Fatehchand-Asudomal, for the Respon- 
dent, a 

Judgment. - This is an appeal against 
an order made by the First Class Sub-Judge 
of Hyderabad directing a reference to 
arbitration to be filed. The facts out of which 
this appeal. arises are these: Mir Ghulam 
Mahomed is a Khan Bahadur and a member 
of the Princely Talpur family. He is alarge 
land-helder in Tando-Bago and he desired 
to add to his estate a considerable piece of 
land belonging to Dewan Gopaldas. The 
Mir instructed a broker to conduct the ne- 
cessary negotiations. A bargain wasstruck 
but it soon began tp be said that the princi- 
pals had not agreed-on the same thing in the 
same sense- While the ensuing negotiations 
were hanging undecided the Mir received 
a letter from Dewan Hassomal. The letter 
said : 

“About ten days ago Iwent to Hyderabad for 
Desehra. There I met Dewan Gopaldas. I learnt 
that you had bought land ofhis. In the course of 
conversation this subject happened to come up. The 
Dewan said that you bad contracted tobuy his land 
but that?unfortunately you had backed out. I told 
the Dewan that I was quite familiar withthe Mir 
Sahib ; that he was not a man to retract his promise; 
that brokers say one thing to the purchaser and an- 
other to the seller, and that the same might be the 
case here.” 


The Mir made a formal acknowledg- 
ment of this letter and hisletter crossed a 
second letter from Dewan MHassomal. The 
second letter said that it was written for no 
other purpose than to suggest that if the 
Mir and the Dewan were disposed to come 
to terms, then such terms should be arrang- 
ed. After this -on 2nd November 1930 Ex. 
25 was signed by both parties, It- says 
that a contract has been made between 
them through a broker, and that in respect 
of this contract certain difficulties have 
arisen on which the contracting parties desire 
to get an award irom an arbitrator. They 
have therefore appointed Dewan. Hassoma] 
son of Vilaitrai as arbitrator and they under- 
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take to abide by his award. Hassomal ac- 
cordingly began his inquiry. But something 
soon came to the knowledge of the Mir 
which caused him to lose all confidence 
in his arbitrator. He, therefore, decided 
to revoke his submission. As soon as 
‘this became clearto Dewan Gopaldas he 
moved the Court at Hyderabad to make 
an order under Sch. II, para 17. In 
accordance with cl. (3) of that section the 
court gave notice to the Mir to show 
cause ‘why the agreement to refer should 
‘not be filed. The Mir appeared and made 
answer as follows:— 

“At the time I signed the agreement I did not know 
that Hassomal was related to Gopaldas. Now I 
have learnt that Hassomal'’s brother Javhermal 
is married to the daughter of Dewan Gopaldas. 
Next day Iwentto Hassomal and told him that 
I did not like his arbitration and asked him to 
return the reference to me.” 
` On this the Judge says: — 

“It ig admitted that Mr. Javhermal is a son-in-law 
of Dawan Gopaldas and the brother of the arbitrator 
Dewan Hassomal. But I hold that this relationship 
has no effect on the point at issue.” 

Onthis he proceeded tomake an order 
which is in these terms:— 
` “J direct the agreement to be filed and make -an 
order of reference to [ewan Hcssomal Vilaitrai 
arbitrator and direct him to submit his award in 
accordance with law within one month from to- 
day.” fs 

Against this order an appeal was filed. 
The appellant said.— 
> “That the learned Judge had recorded no findings 
oithe question whether the fact of the relationship 
fatween the arbitrator and the respondent was or 
was not known to the appellant.” : 

- He said also, ; 

- “that the learned Judge has erred in holding 
that the relationship between the arbitrator and the 
plaintif does not affect the application for filing of 


the reference.” 

. The point for decision is whether suffi- 
cient cause has been shown why the agree- 
ment should not be filed. Now there is 
no doubt that ordinarily leave to revoke a 
submission isnot readily nor easily given. 
This not open to aparty to an agreement of 
reference to revoke the submission to arbitra- 
tion: except for good cause. But onthe other 
hand*\vhen good cause has been shown 
there is no doubt that such revocations can 
be and are allowed. In attempting to show. 


such causethe appellant has used these 
words.— 7 

` «jf relationship between the arbitrator and one 
ofthe parties unknown to the other party. is good 
ground for setting aside an award, it is a good 
ground for refusing an order under Sch. IL, r. 17, 


Civil Procedure Code.” 8 
` Tf by-this the appellant intends torefer 
16:5. 15 cle (b) then J think he is -putting 
‘hiscase toohigh. That section says that- 
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-an award may be. set aside if either party 
has been guilty of fraudulent concealment 
of any matter which he ought to have 
disclosed. Now fraud is a very grave 
‘averment which has not been made or proved 
in this case, Butit cannot, I think, be denied 
that the letter Ex. 30 is at least highly dis- 
ingenuous, It passes over in silence the 
fact that Dewan Gopal Das whom the 


writer accidentally happened to meet was 


an intimate friend and a near connection 
by marriage. This fact, however, is tooim- 
portant tobe left unmentioned. The ap- 
pellant says that: — 

“It is impossible to believe that a Muhammadan 
zamindar having a dispute with a Hyderabadi Dewan 
involving property. valued at Rs. 1,85,0C0 would 
consciously and willingly refer such a dispute 
to the sole arbitration of another Hyderabadi Dewan 
closely related to the respondent, if he knew of 
that relationship especially when that arbitrator 
tika a mere acquaintance of the Muhammadan zamin- 

ar. 

It cannot be denied by anyone having 
acquaintance with the conditions pre- 
vailing inthis country that this contention 
is plausible. The Mir says thatthe con- 
nection was not disclosed to him. The fact- 
is not denied andthe word of aman in the 
position of the Khan Bahadur may well be 
accepted. The question is whether this 
non-disclosure is sufficient cause why an 
order unders. 17 should notbe made. We 
think thatitis. When a litigant consents 
to abide by the decision of an arbitrator 
he. deliberately abandons the attitude of 
defiance. He lays aside his arms and 
meets his antagonist inthegarb of peace. 
This implies a complete confidence and 
imposes a corresponding obligation. On 
both sides the utmost frankness is essen- 
tial, and theutmost fairness. Both should 
lay all their cardsonthe table. Nothing 
should be withheld which could possibly 
affect the willingness of either side to put 
his trust in the proposed arbitrator: 


“In cases of arbitration where a pereon is appointed 
by two parties to exercise judicial duties there should 
be uberrima fidae on tha part of all parties con- 
c2rned in relat:on to his selection and appointment ard 
every disclosure which might in the least affect the 
minds of those who are proposing to submit their 
dispute tothe arbitrament of any particular in- 
dividual. as regards his selection and fitness for 
the post, ought tobe made sothateach party may 
have every opportunity of considering whether 
the reference to arbitration to that particular indivi- 
dual should or should not be made; see Kali 
_Prossano v, Rajani Kant (1)." 

It was held in ourown court, Matharam v. 


Mayadas (2), that 


. (1) 25 O 141. 
(2) 78 Ind. Oas 521; ATR 1925 Sind 1:0; 19SLR 


251. A ` 
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wo 4 i ` a : 
` “Whatever may be the effect of such relationship 


among otber people, so far as the Hindus in Sind | 


are concerned, tiie fact that the arbitrator is relat- 
ed to oneof the partiesas his first paternal cousin 
does afford a real likelihood of an operative -pre- 
judices on his part, and the existence of such re- 
jationship with one of the parties unknown to the 
other disqualifies him from acting as an arbitrator." . 


We are of opinion that in the present 
case the relaticnship between Dewan Gopal 
Dasand Diwan Hassomal was close enough 
to have the same effect. There are two 

other objections urged by the respondent 
which must be briefiy discussed. : One of 
these is that nothing is a sufficient cause 
within the meaning of s. 17 except fraud, 
coercion or undueinfluence. Authority for 
this proposition was soughtin Sheo Narain 
v. Bala Rao (3). But the words there are: 


“Where parties have once agreed to a submis- 
Sion toarbitration, the egreement is binding and 
enforceable and cannot be annulled except for some 
such reason as that the agreement had been ob- 
tained by fraud, coercion or undue influence," 


We suppose that the canse alleged in 
the present case comes within the words 
“some such reason.” We do not think it 
necessary tolay down that the wide words 
“sufficient cause’ should be confined with- 
in ‘the narrow compass of fraud, coercion 
and undue influence. In our opinion there 
are other causes besides these which may 
be sufficient for the reversal of an order 
under Sch. II, para.i7. It hes been point- 
ed out to us that the same opinion has 
been expressed by the Commentator in 
Bannerji's Law of Arbitration and Awards, 
Chap. 9, p. 208. The second objecticn is, that 
the stage at which the Mir should have 
raised this point is not reached until the 
award has been completed. This appears 
to be the view taken by the learned Judge 
who says that 

“If the defendant should desire to file objections 
to anaward he will have ample time and oppor- 
tunity to do so.” 

In‘ this: view we do not concur. The 
matter is merely one of common sense. 
The Mir wes called upon to show cause 
why the order should not be made. It was 
plainly necessary’ for him to show what 
cause he had there and then. It would 
have been absurd for him to sit silent and 
to say nothing. If there was sufficient ground 
for setting aside the award when made, 
there could be no reason why the arbi- 
trator should waste his time by going on 
with proceedings foredoomed to futility: 
Lichmam Machhua v, Moghan Mian, (4) 

(3) 137 Ind. Cag, 198; A IR 1932 AJI, 31/8; (1932) A 
L J 331; Ind Rul. (1982) All 317, aa 
AW 86 Ind, Cas. 510; A IR. 1925 Pat 720 GP LT 
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- provided that 
“less than 15 years and who have been discharged 


- which 


ae: 
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and - Ramesher Singh v Emperor (5). 
Ons more point has come out in the course 
of this discussion. The Mir died in Feb- 
ruary’ 1932 andthe Dewan in the ensuing 
April. It may well be thet the death 
of the parties may itself be enough to 
birng the agreement to an end. This 
however isa question with which we have 
no concern. We have only to decide whether 
on the facts as they stood the learned Judge 
ras right in compelling the Mir to sub- 
mit to the award of an arbitrator in whom 
he had no confidence. We decide that he 
was not. - We therefore reszind the ordér 
and allow-this appeal with cesis throughout. 
N-A. Appeal allowed. 


.(5) €G Ind Cas. 998; A IR 1905 Pat. T23 6 PLT 
493; 26 Or. LJ 927. 
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“ CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1888 
of 1930, 

February 21, 1933. 
MALLIK AND Jack, JJ. 
Tue SECRETARY or STATE ror 
INDIA In COUNCIL—Derenpant — 
—APPELLANT . 
TENGSU 
. BHOLA NATH MITRA ~ PLAINTIFF — 
APPELLANT, 

Master and servant—Gratuity—Employee's right 
to enforce payment—Hast India Railway Co, 
Gratuity Rules, r 8—Payment of gratuity, whether 
discrettonary—Discretion—Interference by court. 

Where the rules framed by a Railway Company 

“in case of men whose ‘service ig 


either in consequence of reduction of 
ment ora certificate of unfitness on 
‘grounds, not due to the employee's own 


establish- 
medical 
fault, a 


“gratuity may be allowed which shall-ordinarily be 


limited to halfa month's pay for each 
service or6 months’ payin all:" 

Held, that thercle did not impose ‘any ‘legal 
liability on the Railway Administration to ‘pay any 
gratuity to the employee nor did it confer on'the 
employee any right which he could lawfully de- 
mand. Jt was only an enabling rule, enabling the 
directors to pay gratuity from the Railway revenue, 
leaving the matter of payment of gratuity -entirely 


year of 


-at their discretion. 


Held, further, that asthe liability to exercise the 
discretion was not imposed by any statute, the-courts 
had no authority to interfere with ‘the distretion 
of the Railway Administration in ‘the spayment-of 
such-gratuities, < ; 

A gratuity is in the mature of a giftand, ‘being a 
gift, it is something which ‘the ‘employee “cannot 
Claim asof right and thisis so even in a case in 

its - payment has been sanctioned, 
Janaki Das v. Bast India Railway Co, (1) 
Natha Gulab v. W.C. Shaler & G.I. P. “Ry. 
Co (2), Secretary of State v. Jamuna Das- (3), 
Short v. Pcole Berough (4), Rex v, Darlingicn 
School Gavernora (5) and Ree v,.Board of Educa- 
tian (8), referred to, l 
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_ Appeal against the decree of the Subordi- 
nate Judge, First Court, Howrah, dated 
the 17th of March, 1930, affirming that of 
the Munsif, Second Court, Howrah, dated 
-the llth of January, 1927. 
Messrs. Barwell and Bhabes Narayan 
Bose, for the Appellant. E 

Messrs. Bepin Chandra Mallik and Go- 
-binda Chandra Dutt, for the Respondent. - 

Mallik, J. -This appeal arises out of a 
guit for recovery of arrears of pay and 
gratuity. The suit was instituted by one 
. Bhola Nath Mitra who was in service under 
the East Indian Railway Company and 
his case was that when he was discharged 
-on a certificate of unfitness on medical 
"grounds, he asked for gratuity under r.8 
of the Rules of the grant of gratuities on 
retirement to subordinate Railway emp- 
loyees and his application was refused. 
The courts below both held `_ “that the 
plaintiff's case was a case of discharge on 
the ground of unfitness on medical grounds 
‘and on that. finding the lower Appellate 
-Court gave to the plaintiff a decree for 
Rs. 52 odd as arrear pay as also for 
Rs. 384 as graluity. Against th's decis- 
ion the Secretary of State for India in 
Council who was impleaded in the Court 
of Appeal below as a defendant on the de- 
volution of the interest of the Hast Indian 
“Railway Co. on him has appealed: - before 
iar preliminary objection was raised on 
behalf of the respondent. It was said that 
the present appeal 1$ incompetent inas 
much as it has been filed by the Secretary 
-of State for India in Council and not by 
the East Indian Railway Co. I do not think 
that there is any substance in this preli- 
. minary objection. lt would appear that the 
Secretary of State for, India in Council was 
a party in the Court of Appeal below and 
the decree that was made by the lower 
- Appellate Court was against the Secretary of 
State for India in Council as well. That 
‘being 60, it cannot for a moment be con- 
tended that the Secretary of State for India 
in Council is not a party who can bs said 
‘to have been adversely affected by the 
_ lower Appellate Court's decree. 


Coming now to the merits of the case 
it sa cecil that the only point that 


arises. for consideration is whether the 


Jowing the gratuity 3 
basis oe 2 of the Rules for the grant, of 
` gratuities. Rule 8 runs thus: ; 
“In case .0f. men whose service 16 less. than 15 
yours ‘and who have been discharged either in con- 


SHGRETARY OF STATE v. BHOLA NATH, 


that the discretion .in the 
. should have been properly exercised. I 
could have understood this contention if the, . 
“exercise of the discretion was something 


-Administration by anystatute. 
-is nothing to show that it wasimposedon ` 


- gratuity is 
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sequence of reduction of establishment or a certi“ 
ficate of unfitness on medical grounds, not due to 
the employee’sown fault, a gratuity may be al- 
lowed which shall crdisarily be limited to half a 
month's pay fcr each year of service or 6 months’ 
pay in all and which may in special cases where 
circumstances warrant: be raised toa full month’s 
pay subject toa similar maximum.” 

On behalf of therespondent it.was con- 


tended that the word ‘may’ in this Rule 


means ‘shall’. . But no reason was assign- °” 


ed why ihe word ‘may’ as it is to befound 
inthis Rule, should be taken to mean 


i 


‘shall’. . kule 8 seems to me to be only an- ~ 


-enabling rule enabling tke directors to pay 


gratuity from the Railway Revenue, leav- 
ing the matter of payment of gratuity 
entirely at their discretion. Jt was, said 
present case 


the Railway 
But there 


that had been impcesed on 


them in that way. Section 47 of the 


- Indian Railways Act, 1890, enumera‘es the 


purpcscs for which rules can be framed 
under the provisions of that Act. But the 
granting of gratuity finds no place inthe 
list of these purposes. Besides, gratuity, 
in my opinion, is something of the nature 


_of a gift anda gift is not a thing which 


can be’ compelled.. J am therefore of 
opinion that r. 8 of the Gratuity Rules 
did not impose any legal liability onthe 
Railway Administration to pay any graiuity 
to the plaintiff nor did it confer on the 
plaintiff any right which he could lawfully 


. demand: 


The result therefore is that the decree 
of the lower Appellate Court in so far as 
it awarded to the plaintiff Rs. 384 as 
set aside and the appeal 
succeeds to this extent onlv. The appel- 


. Taùt is entitled to his co is in- this court 


and in proportion to his success in the 


‘ecour's below. 


Jack, J. This appeal has arisen out of 
a suit for recovery of arrear pay and 
gratuity by the plaintiff who was dis- 
charged by the Hast Indian Railway Com- 
pavy from their service. The appealis by 


the Secretary of State for India in Council 
and relates only to the gratuity which it 


-lower Appellate Court was justified in al- . is maintained has wrongly been decreed 


to the plaintiff on the. 


by .both the courts below in favour of the 


` plaintiff. ore te 
-.. The claim is based- on r. 8 of the Rules 
for the grant of gratuities, on retirement, 


to subordinate Railway employees. The 


933 RAtrait ÖHAND & Go. v. Hawt stati, 639 
Rule states :— | | 
“In case of men whose service ie less than 15 
‘years and who have been discharged either in con- . ; EE 
` Bequence of reduction of establishment ora certificate EE ae p k ia T ie us : 
of unfitness on medical grounds not due to the payable : undel ules made by _ the 
employee's own fault, a gratuity may be allowed Directors of the East Indian Railway 
which shall ordinarily be limited to half a month's Company and as the plaintiff continued 


pay for each year of service or 6 months’ pay in k : I 
all and which may in special cases where ‘20 Service of the Railw ay Company after 


circumstances warrant be raised to a full month's “the Secretary of State took over the assets 
`> pay subject to a similar maximum”. and administration of the Company, these 
' Rule 1 states that such bonuses are tobe Rules are- still applicable to him. There 
given at the discretion of the Board of is however nothing io indicate that the 
Directors and the Railway Board. From court hes any euthority to interfere with 
‘this it is clear and this has been found by the discreticn of the Railway Administration 
“bath the courts below that the grant ofthe in the payment of such gratuities. Even 
gratuity is discretionary. The gratuity .if it be held that there were such powers 
is in fact a gift which, under the authority in the court, inasmuch as in the present 
of the Directors, may be given when an .case the Railway has been taken over by 
employeeis discharged, asin this cese,on the State, the lower ‘Appellate Court has 
medical grounds. Being a gift it is not definilely found that the discretion of 
‘something which the ` employee cennot the Administration was wrongly exercised, 
clim asof right and this isso even-in the learned Subordinate Judge merely Says 
cases in which its payment has been “cannot say that the gratuity was not refuscd to 
sanctioned, as shown by the authorities to ie art eet age ee ha aah sane 
which we have been referred by the learned . et x eee 
‘Counsel for the appellant. Janaki Dasv. ll be justified, m compelling tbe payment 
East Indian Railway Co.(1) end pee Gin oe ie mae erage ea 
v. W. C. Shaller and G. I.P. Ry. Co. (2) - Heme 
ln there cases it wes held that a a "been Wiongly exeicised. | 
which had not been actually paid could <. 1 therefore think that this appeal should 
not be attached because it was money which _be allowedandthat the amount of gratuity 
the employee could not claim as of right, RS. 984 should be deducted from the 
Similarly it was held in. another case, amount decreed in-favour of the plaintiff. 
Secretary of Statev. Jamuna Das (3) that -The decree of the lower Appellate Court 
it could not be claimed by the creditors Wl be modified accordingly with costs in 
of the employee as part of his assets even this court and in proportion to the SUCCESS 
where the Company had the intention of g the appellant in the a la a 5 
paying it to the employee. . Z SA ea. 
- But it is urged that the court is entitle 578. Ae F 950, nate GR 49; 389d 499 i 
_to Interfere and compel payment if it is 
found that the discretion vested in. the 
- Railway Administration was not exercised 


Board of Education (6) are referred 
to | 





‘bona fide but arbitrarily or has been ' LAHORE HIGH COURT. 
“influenced by extraneous and irrelevant Civil Revision Petition No. 216 of 1932. . 
considerations. Nc authority has been shown - November 7, 1939. 

. for the proposition that the court has any - Tarp, J. 

- Buch powers of interference except in the G. V. RATTAN CHAND anp Co. 


-Gase of an authority constituted under a DEOREE-HOLDEKS-PETITIONERS +- 
statute to carry out statutory powers with versus l 


-which it is entrusted. Such cases are HAWELI SHAH AND ANOTAER— JUDGMENT- 
‘discussed in the case of Short v. Poole DEBTORS — RESPONDENTS. ` ; 
Borough 4) where the’ cases’ of Reg.v. - Civil Procedure Code (Act V of 1908), ss 41, 47_-- 
Darlington School Governors (5), and Rex v, . Transfer of decree for execution — Record of satisfac- 
_tion by transferee court— Power to entertain applica- 
(1)6 A 634: A W N 18&4,2°0; 9 Ind. Jur. 157. tion for review—ZJurisdiction of transferee court,” 

` (2) &7 Ind Oas 312, 25 Bom, L R 599; ALR 1924 -- ‘Once a-transferee court has executed a decree in ful] 
Bom 88. | _ or has completely failed to execute it and certifies such 
(3) 140 Ind. Cas 561; 11 Pat. 594; A I R 1932 Pat. _ execution or failure to the transferor court as enjoined 
311; Ind. Rul. (1933) Pat, 9, in 8. 41,Civil Procedure Code,it becomes functus officio 
(4) (1926) Ch. 66 at p. 84; 95 L J Oh. 110; 134L T and ceases to have any Jurisdiction over the execution 
110; 90 J P 25;2: LJ R14; 708 J 245; 4 IL R* proceedings and the mere omission to send a certificate 
107. + of satisfaction to the transferor court could not, if there 
(5) (1844)6 Q.B 682; 14L J Q B 67; 66RR 521, 1s a clear order that the decrees had been satisfied in 
. i y 
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full and the proteedings should be struck off, enable 
the court to retain jurisdiction. 


Chhatto Lal (3), followed. | ; 

Civil Revision Petition from an order of 
the Senior Subordinate Judge, Gujrat, dated 
the 19th December, 1931. =, 

Pandit Bishan Narain, for the Petitioners. 

Mr. Amin Chand Mehta for the Respon- 

dents. 
- gudgment.- The firm of G. V. Rattan 
Chand and Company obtained two decrees for 
Rs. 6475 odd end Rs. 13,468 odd with 
interest in 1927 against the firm of Haweli 
Shah and Sardari Lal in the Court of the 
Senior Subordinate Judge, Rawalpindi. 
The decrees were transferred for execution 
to the Court of the Senior Subordinate Judge, 
Gujrat. Three payments aggregating 
Rs. 18,995 were made in July 1930 and on 
the 4th October 1930 when an account was 
taken a sum of Rs. 5105-15-11 was found 
to be still due. A cheque for this amount 
was accepted in full satisfaction of both 
the decrees by the Counsel for the decree- 
holders on the 24th October 1930 and the 
proceedings were struck off accordingly. 
he record docs not show, however, whe- 
iher the Gujrat Court certified the complete 
execution of the decrees to the Rawalpindi 
Court as required by section 41 of the Code 
of Civil Procedure. l 

On the. 24th July 1930 the decree-holder 
made an application to the Senior Subordi- 
nate Judge, Gujrat, claiming a further sum 
of Rs. 1,169-7-3 and invoking the inherent 
powers of the court under ‘section 151 and 
praying for amendment of the order ofthe 
Yåth October 1930 under s. 152. 

The Senior Subordinate Judge found asa 
matter of fact that a sum of Rs. 518-2-9 
under the decrees plus a sum of Rs. 560 
on account of costs awarded by the High 
Court or a total sum of Rs. 1,078-9-2 was 
still due to the decree-holders. | | 

He, however, dismissed the application on 
the 19th December 1931 following Gurmukh 
Singh v. Mirza Nur (l) and other 
authorities on the ground that s. 151 had 
-no application where another remedy lay 
“Pae order of the learned Senior Subordi- 
Hate Judge seemed to indicate that the 
remedy lay by way of review and ac- 
cordingly two such applications were made 
on the 6th January 1932 but these were 
dismissed on the 27th January 1982, there 
being no ground for review. 

Against the above orders three separate 
petitions for revision haye keen preferred 

(4) GP L R 1801, ue < 
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dbda Begam v, 
Muzaffar Husen Khan (2) and Muhammad Ibrahim v. 
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on behalf of the decree holders and I have 
heard their learned Counsel at some 
length on the applicability of the authorities 
relied on by thecourt below and theincon- | 
sistency of its orders in first suggesting 


‘a remedy and when that was taken, refusing 


relief. 

I do not, however, think it necessary to 
enter into a discussion on the merits of the 
petitions or consider the rulings cited by the 
learned Counsel, asin my judgment they 
should be rejected on the short ground 
that the learned Senior Subordinate Judge 
had no jurisdiction to entertain ihe appli- 
cations made to him and consequently it 
cannot be urged that he failed to exercise 
a jurisdiction vested in him by law-clause 
(b) of s. 115 of the Code relied on by 
Counsel. 

Oncea transferee court has executed a 
decree in full orhas completely failed to 
execute if and certifies such execution or 
failure tothe transferor court, as enjoined 
ın s. 41, if becomes functus officio and 


ceases to have any jurisdiction over the 


execution proceedings. 

As observed above, the record does not show 
that a certificate of complete satisfaction 
was sentto the Rawalpindi Court but any 
omission to do this (a mere ministerial act) 


“would not in view of the clear order that 


ihe decrees had been satisfied in full and 
the proceedings should be struck off, enable 
the court to retain jurisdiction. The above 
view was expressed by the Allahabad High 
Court in Abda Begam v. Muzaffar Husen 
Khan (2) and taken by the Patna High Court 
in Muhammad Ibrahim v. Chhatto Lal 
(3). 7 
Following these two authorities I would 
hold that the Senior Subordinate Judge, 
Gujrat, had no jurisdiction to entertain the 
application under ss. 151 and 152 and the’ 
two:pefitions for review and that his orders 
thereon arenot open to revision. oa 
Civil Revisions Nos. 216, 327 and 328 of 
1932 are accordingly dismissed with costs. 
A. Petition dismissed, . 
(2) 20 A 129; A W N-2897, 218, 
(3) 94 Ind. Cas, 36; 5 Pat. 398; (1926) Pat 86; 7P L - 
T 461; ALR 1:26 Pat. 247, 
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MADRAS HIGH COURT. 
Original Side Appeal No. 67 of 1980. 
March 30, 1932. 
BEASLEY, C.J., AND STONE, J. 
Tur MERCANTILE BANK or INDIA, 
' LTD.—APPRLLANTS 


; VETSUS 
‘Tap OFFICIAL ASSIGNEE or MADRAS 
_ — RESPONDENT. 

Contract Act (IX of 1872), s. 178—Pledge of docu- 
ments of title—Validity of—‘Person', meaning of— 
Assignment of Railway receipts by way of security, 
whether creates valid - pledge—Adjudication of 
pledgor as insolvent while goods in transit— Presidency 
Towns Insolvency Act (III of 1909), s. 52 (2) (e)— 
—Seope of—True owner, if includes person having 
legal title—Pledgee in constructive possession — Notice 
to carrier—Alsence. of—lEffect — Interpretation of 
Statutes—Grammatical and ordinary sense of words to 
be adhered to. a 

Under s. 178, Contract Act, a valid pledge can be 
made by pledging goods or the documents of title 
relating to them. Pledge by the ondorsement and 
delivery of the Railway receipt by way of security for 
a loan, is a valid pledge. The word ‘person’ in the 


section includes the case of anowner besides that ofa 


mercantile agent 

Tho insolvent was a large dealer in groundnuts. 
He purchased them on. credit from various centres 
in the mofussil, and consigned them by rail to the Port 
Trust Having obtained Railway receipts in respect 
of certain goods bought on credit he took or sent the 
Railway receipt in respect of those goods to the bank 
toarrange a Joan. Before a joan was granted to 
him he had to endorse and assign the Railway receipt, 
to sign and give a letterof lien and make and 
deliver a promissory note. On the date of the bank- 
ruptcy the goods were either in the Port Trust 
godowns awaiting orders as to delivery or in the 
course of transit. The Port Trust had no notice 
till after the adjudication, of either the lien or as- 
signment of the Railway receipt in favour of the 
bank. After adjudication, dispute arose between the 
bank and the Official Assignee each claiming the 
goods. Itwas contended on béhalf of the Official 
Assignee that the Railway receipt conferred the 
title to receive goods only in future and tbat the 
goods remained in the reputed ownership of the 
insolvent on the date of the adjudication, even if the 


bank were to be deemed the true owner of the 


0048 : 

Held, (2) thet inthe circumstances of the case there 
was a pledge of Railway receipts and such pledge 
had the effect of pledging the goods; and alternative- 
ly there wasa good pledge ofa Railway receipt asa 


document andthe effect of that was to give to the- 


pledgee as against either the insolvent or the Official 
Assignee the right to receive from the carrier those 
goods; ip. 646, col. 1.] 


(ii) that inasmuch as atthe time of adj udication the ` 


bank wasin constructive possession of the goods by 
virtue of the Railway receipts and the letter of 


lien, and the goods were actually in the custody of the _ 


carrier, andoverthem the insolvent had no control, 
they could not be said to have been in either the 
possession or order or disposition of the insolvent 
within the -meaning of s 52, Presidency Towns 
Insolvency Act: [p 647, col. 1] 

(iii) that consent of the true owner, viz, the bank, 
could not be assumed necessarily to follow from 


absence of notice to the carrier of the assignment , 


of Railway receipt orof the granting of the letter of 
Hien. [p. 648, col. 1 
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(iv) aa between the insolvent and the bank, as 
from the moment any good letter of lien was com- 
pleted and-handed to the bank, from that moment 
the bank was to ba deemed in any contest between the 
bank and the insolvent or insolvent's representative in 
title as having possession of the goods, the subject- 
matter of the letter of lien. [p. 648, col 2.] 

[Case law discussed. | 
. ‘True owner’ forthe purpose of s 52, Presidency 
Towns Insolyency Act, can have a very special 
meaning and can include a person having a lien, or 
an equitable charge, as wellas a person having the 
legal title. |p. 646, col. 2.] 

- In construing statutes the grammatical and ordi- 
nary sense of the words is to be adhered to, unless 
that would lead to absurdity or some repugnmancy or 
inconsistency with the rest of the statute. [p. 644, 


Appeal from the judgment of Mr. 
Justice Waller, dated the 7th January, 
1930, passed in the exercise ofthe In- 
solvency Jurisdiction of the High Court in 
Application No. 406 of 1929, in Insolvency 
Petition No. 62 of 1929. ; 

Messrs. Nugent Grant, and Vere Mockeit 
instructed by Messrs. King and Patridge, lor 
the Appellants. 

The Advocate General,, and Mr. 0. 
T. G. Nambiar instructed by Messrs. 
Morsely and Thomas, for the Respondent. 


. col. 1.) 


Stone, J.—The facts in this case are. 


simple and can bestated as follows: 
The appellants who J shall hereafter refer 

to as the bank lent one C.. K. N., now an 

insolvent, money by various loans. These 

loans were arranged in order to finance 

the purchase by C. K. N. of groundnuts. 

| C.K. N. wasa large buyer of, ground- 


nuts. He purchased on credit. Sometimes. 


he received delivery in the various centres 
inthe mofussil; sometimes he received de- 
livery in Madras. 


latter case he was é | 
ed in the various Railway receipts relating 
to these various consignments during their 


In the former case he 
was the consignor and consignee; in the 
the consignee mention- 


transit by rail.’ Transit was by a carrier - 


hereafter referred to as the 
The immediate destination 
was the Port Trust godowns at Madras. 


The goods were first placed in Port Trust: 
The goods in - 
were there or enroute at the time . 


godowns to await orders. 
question 
of the act of bankruptcy. 

That was the course -of business pursued 


by O.K-N., his sellers and his carriers in 


Port Trust. ' 
in all cases’ 


Neer 


relation to the purchase, transport and - 


delivery of these goods.- 


As regards C. K. N. and the bank the 


following are the material acts done: O. K. 


N., having obtained Railway receipt in 


respect of these goods bought on credit, 
took or sent the Railway receipt in respect 


to 
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of any.. particular consignment to the bank 
to. arrange a loan. Before a loan was 
granted the borrower was required : (1) to 
.endoise end assign the Railway receipt; 
.(2) tosign and give a letter of lien (see 
‘documents page 49); (3) make and deliver 
a promissory note. The letter of lien is a 
document whereby the borrower “acknow- 
ledges to have deposited with the bank the 
property hereunder mentioned as a col- 
‘lateral security for the due payment of 
. the.promissory note, There are many other 
terms the general purpose of which is to 
‘enable the bank to make up the security if 
there appear to be a deficiency, to hold in 
respect of charges or expenses, to sell and 
‘appropriate, or if necessary, to obtain such 
further documents as may be found ne- 
cessary to vest in the bank the property 
to enable the bank to sell and to prevent 
‘the borrower from deing anything to revoke 
or avoid any authority given or to be 
given to enable the bank to sell. The 
-hereundermentioned property is shown in 
the schedule. Theschedule mentions bags 
of groundnuts and refers to the number of 
the loan, particulars of which appear in 
the loan register. The precise bags of 

roundnuts can be identified from the 
information given in the schedule or the 
nee . registers through the Railway re- 
celpt. 

The Railway receipt is by the bank 
stamped with the bank stamp and endorsed 
on behalf of the bank by the manager. 


It is handed to the bank’s head godown- 


keeper and by him entered with particulars 
in a book. In the past many of the Rail- 
way receiptshad been handed by him to 
the godown keeper employed by the bank 
who worked at the Port Trust outside 
godowns, (4. e.. the godowns: bearing the 
bank’s board) and by him handed to C.K, 
N.’s representative to enable him'to obtain, 
on paying freight, the goods which, up to 
then, were in the Port Trusts inside 
godowns, It is unnecessary to complicate 
this narrative with a reference to various 
frauds which were thereby committed, the 
goods, titleto which is in dispute in this 
case, being at all material times (7. e., up to 
the date when the act of bankruptcy 
occurred, viz, 7th February 1929): either 
in course oftransit by rail, or in. the Port 
Trust’s inside godown awaiting orders as to 
delivery. 

- As to the course of business between the 
bank -and the Port Trust, the Port Trust 
wére aware of the bank's board on the 
outside godown but were not given actual 
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notice bythe bank until after the adjudi- 
cation of either the lien created -by the 
letter of Hen or the pledge created by the 
assignment by way of security of the 
Railway receipts. At that statge the bank 
notified the Port Trust but the Port Trust 
declined delivery to the Bank pending 
communication vith the Official Assignee. 
The Official Assignee claimed the goods. 
Subsequently under order of court the 
goods weresold by the bank for the account 
of whosoever may be found entitled. The 
question of substance : ‘who is entitled, the 
Official Assignee or the Bank?’ The learn- 
ed trial Judge on theissues as framed 
has held that the Official Assignee is en- 
titled. From that decision this appeal is 
brought. ; 

, In considering the law involved in the 
determination of the above questions it is 
very desirable to make it clear that the 
issues and consequently the judgment. 
appealed from do not raise directly a 
question as to the effect of the letter of 
lien. 

It is conceded however by the Advocate 
General that (apart from the order and 
disposition clause) if either: (1) the letter: 
of lien creates acharge on these goods or 
(2) the Railway receipt by endorsement 
transfers not merely a title to receive but 
constructive possession of the goods, then 
the Official Assignee’s title is postponed 
to that of the bank, the bank having in 
the first case a charge- for the amounts 
advanced against these goods and in the 
second casea pledgeof the goods for the 
amount advanced. But it is urged that (a) 
a Railway receipt unlike a Bill of Lading, 
though a document of title,is a document 
giving title to receive but not giving con- 
structive possession; possession being a 
necessary ingredient of the transaction of 
pledge, there being no possession there is 
no perfected pledge; or (b) granted a per- 
fected pledge, the goods have remained 
in the order or disposition of the insolvent 
so asto pass to the Official Assignee under 
the reputed ownership section of ihe 
Presidency Towns Insolvency Act, s. 52 (2) 
(c). Theargument addressed to us hardly 
glances.at the effect of the letter -of 
lien. | 

On the other hand it is urged that the 
Railway receipt has, by Statute, been as- 
similated for this purpose to a Bill of 
Lading, alternatively, has been treated by 
the custom of merchants in Madras ag 
equivalent fo a document passing posses- 
sion of the goods -by delivery of the docue 
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ment itself, It is also: urged that in the 
circumstances here present, granted that 
the bank isto be deemed the true owner 
of these goods for the purpose of s. 52, they 
have not so acted as to make the insolvent 
the reputed owner. No argument has been 
addressed to us dealing with the conse- 
quences flowing from the fact that these 
fo are the subject-matter of letters of 
ien. 

As to the custom: this a question of 
fact and as there was some evidence 
on which the learned Judge could find 
as he did, his finding cannot be dis- 
turbed. ; 

. The most difficult question is as to the 
consequences whichin law flow, in India, 
from the endorsement and delivery, by 


way of security for a loan, of a Railway ` 


Receipt. If,. for this purpose, a -Receipt 
constructively passes possession, then it is 
not- contested the insolvent pledged his 
goods; if on the other hand the Railway 
receipt . passes the title to receive goods 
in future and on presentation ofthe Rail- 
way receipt and a pledge of documents 
of title do not (save in the case of Bills 
of Lading) operate as a pledge of -the 
goods,. then it is conceded there was 
no pledge of ihe goods. This still 
leaves oustanding the question whether 
there was a pledge of the Railway receipts 
and if so what effect in law that has. Issue 
No. 1, itis be observed, relates tothe transfer, 
the delivery and the. pledging of Railway 
receipts and mentions 
goods. | 


The material statutory provisions are as. 


follows: — 

By s. 187 of the Transfer of Property Act 
a Railway Receipt is declared to be includ- 
ed inthe expression ‘mercantile document 
of title to goods.’ That section is part of 
a chapter which relates; and the section 


relates, tò contracts, and accordingly by - 


S. 4 of the Transfer cf Property ` Act it is 
made part of the Indian Contract Act. 

“By 5.178 of the Indian Contract ~Act 
applicable (it has since „been substantially 
amended so as to be brought in line with 


the English Factors Act and Sale of Goods’ 


Act) it is provided that (the words tha 
create difficulty are italicised): 


“g person who is in possession of any goods, or of 
any Bill of Lading ... ............ order for delivery, 
or any other document of title to goods, may make a 
valid pledge-of such ‘goods or documents, provided 
that the pawnee acts in good faith, and under 
circumstances which are not such as to raise .a 
reasonable presumption that the pawnor is acting 
improp2rly;'provided also that such gaoda or docne 
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ments have not been obtained from their lato ful owner 


or from any person in lawful custody of them 
by reason of an offence or fraud ” 


Ii is tobe observed that this provision 
occurs inthat part of the Contract Act which 
is headed Bailments of Pledges, and that 
by s. 172 ‘the bailment of goods as security 
for payment of a debtor performance of a 
promise is called ‘pledge’. 3 


- So in a part which, by transposition 
of terms is purporting to deal with 
of bailments of goods (whatever that may 
be) we have a provision which speaks of 
“a valid bailment of goods of such’ goods, or 
documents.’ = = 


. This, of course, is an impossible reading. 
The question is: (1) Is the expression ‘may 
makea valid pledge of such goods or 
documents’ to be construed without reference 
to s. 172; or (2) are the words ‘of such goods 
or document’ to be deleted as redundant; or 
(3) should the expression be read as follows: 
‘may makea valid pledge by the pledging 
of such goods or documents’? If the last 
alternative bechosen, then a pledge of the 
described documents has the same effect as 
pledging goods because ‘a valid pledge’ 
means a ‘a valid bailment of . goods’. ` If 
the second alternative be chosen, one is 
in doubt how one may make the valid pledge 
but one would have to assumethe addition 
of the words ‘by pledging such goods or 
documents’ and so arrive at the same 
meaning as in the third alternative. If 
the first alternative be chosen one has to 
consider what is the effect .of pledging a 
document as distinct from pledging goods. 

‘Next what is meant by ‘person’? 

This termcan hardly be restricted to 
“mercantile agent”. Can it in view of the 
words underlined in the proviso be res- 
tricted to mean ‘a person other than the 
owner’? 

In construing this difficult Act I think 
it is.well to bear in mind the so-called 
golden rule for the interpretation of 
Statutes. It isthus stated in Maxwell, 5th 
Edn. at page 4. “In construing Statutes the 
grammatical and ordinary sense of the 
words is to be adhered to, unless that would 
lead to absurdity or some repugnancy or 
inconsistency with the rest of the Statute. 
Thus Lord Wenslaydele in Grey v. Pearson 
(1). Lord Ellenborough in Doe v. Jessep (2) 
described it as ʻa rule of common sense as 
sirongas-can be’, . Lord Cranworth in 


(1) (1857) 6 H L O61 at p108; 28 LJ Oh, 478; 3 Jur, 
(N B.) 823; 6 W R 454, 
' (2) (1810) 12 East 288 at p, 208; 11 R R 380, 
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Gundry” v. Pinnigeri (3) called il the 
cardinal rule and Jervise, C. J. in 
Mattison v. Hart (4) described it as the 
golden rule. Applying that rule to s. 178 
one asks first: Does the phrase ‘person -not 
in possession of goods’ include (giving the 
words their ordinary. meaning) the owner of 
the gocds not in possession of goods? The 
answer is: It does. Next, does that result in 
repugnancy or inconsistency with the rest 
of the instrument? Looking at s. 103 where 
the owner is expressly mentioned asa person 
having power to pledge (i. e. make a bail- 
ment of goods) by pledging documents of 
title the answer isthatit doesnot. . Looking 
at s. 108 (2) one sees a difference but neither 
a repugnancy nor an inconsistency. On the 
contrary the Legislature when enacting 
the provisions of s. 108 expressly excludes 
the owner from right (relating to sale); 
when enacting s. 178 includes the owner in 
the class having rights Y (relating to 
pledge).. That isnot inconsistent or rep- 
ugnant. The -argument founded on a 
supposed carelessness must be rejected; 
as must that founded on the supposition that 
India must necessarily follow at a respect- 
ful distance England in its legislative 
“advances. Even if the result ofthe con- 
struction were absurd that is no reason to 
depart from clear and unequivocal 
language capable of only one meaning. 
See > ‘Maxwell at page The words 
in the proviso (assist neither construction. 
They aré neutral. Whether ‘person’ 
includes owner or not, it clearly includes 
persons who are not owners and accordingly 
provision has to be made for them, and 
some classes of such persons haye to be 
excluded. The provisos describe such 
excluded classes. The proviso relates, it 
should be observed, to pledges of goods as 
well as to pledges of documents. 

The duty of acourt is not to draft laws so 
that they may be just or reasonable or con- 
sonant to accepted principle. Its duty is 
to expound the lawsas they stand giving 
to all words used the meaning they have 
either according to common usage or, if 
defined, according to the meaning given 
therein inthe Act in question or in the 
Interpretation Act. It is of course in the 
last degree unfortunate that an Act should 
be drafted -and then that definitions should 
be added which result in most curious 


results but however curious the results, a: 


(3) C 1.De. G. M. & G 502; 21 L J Oh, 405; 16 


Jur 
@ “ass 14 O B 357; 2 OL R 314; 23-L J O P 
20 Jur: 380; 98 R R 668; 2 W.R 327, 
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J udge must give effect to them. The 
Legislature must use the pruning knife if it 
1S to be used at all. 

In deference to the argument addressed 
to us based upon other parts of the same Act 
¿nd the state of the law as it stood when 
this Actin 1872 was passed, those argu- 
ments are now examined, 

If Except. 1 of s. 108is referred toit will 
be seen that, when dealing with the contract 
of sale, persons in possession of these 
documents of title may give a better title 
than they ‘have. Herethe Act says: 


“When any person is, by consent of the owner, in 
possession ete”. 
It is urged that as ins. 108 the inclusion 


of the words ‘by the consent of the 
owner’ excludes the owner from the 
' elass covered by the word ‘person;’ 


soin s. 178it was the intention. of the 
Legislature to exclude ‘owner’ from the term 
‘person’. I know, however, of no such rule of 
construction. It pre-supposes carelessness 
on the part of the Legislature. The fact 
that owner is thus excluded from person in 
s. 108 suggests thatit was not intended to 
exclude him in s. 178; otherwise, what could 
be easier than to use the same language in 


"both cases? Whereone finds words includ- 


ed in one section and excluded in another, one 
must assumeeither carelessness or inten- 
tion and unless the latter results in an 
impossible position (and whois to say this 
position is impossible?) the Legislature must 
be assumed to be using its epauaee. inten- 
tionally. i 

Then there is s. 103. This spanks: of the. 
assigning ofa ‘Bill of Lading or other instru- 
ment of title to any goods by the buyer by. 
way of pledge’. Jn “such a case, the unpaid 
yendor cannot stop except on satisfying the 

pledgee. 


Unless oneis to use the | ‘pledge’ 
here in one sense andins. 172 in another, 


‘this section means that one may make a 


bailment of goods by pledging instruments 
of title’ In Ramdas Vithaldas v. 9. 
Ameerchand & Co. 5) the Judicial 
Committee treated the effect of this section 
read with s. 102 as enabling a pledge 
of the goods to be effected by pledging not’ 
only Bills of Lading (which in English Law 
operate, unlike all other documents of title, 
to pass constructive - possession of goods) 
but’ also “instruments of title’. Their 
Lordships also held that instruments 

(5) 35 Ind. Cas. 954; AI R 1916P 0 7; 431A 164 
at p. 169; 40 B 630; 200 W N 1182; (1916) 2M W 
N 116; 18 Bom L R 670; 20 M L T 194; 31 MLJ 
541; 4L W 342; 14 A LJ 1045; 85 LJ P 0214; 24 


"O'E J 320; 32 TL R 594 (P. O.) 
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of title and documents of tıtle are terms 
havıng, for the purpose of this Act similar 
meanings. For similar reasons, it may be 
concluded that the ‘mercantile documents 
of title’ referred toin s. 187 of the Transfer 
of Property Act are documents which are 
included inthe wider expression ‘docu- 
ments of title’ and that documents of title or 
instruments of title include Railway 
receipts. 

Now if under the provisions of s. 103 
the pledging of a Railway receipt 
effects a pledging of the goods, is it 
not desirable so to construe s. 178, if 
the rules of construction so permit, as to 
enable that section to be soread as to 
provide also for the pledging of goods by 
the pledging of documents of titke? 
Otherwise, of course, very curious results 
flow. In this case, this resulis: If here 
the unpaid vendor of the goods had 
exercised his! power to stop, 
a power which arises on insolvency 
by s. 99, he could have defeated the 
Official Assignee but he would have had 
to pay off the Bank; but if he does not 
exercise this power then (because s. 178 
and not 103 applies, and we were for the 
sake of the analysisassuming a different 
effect of pledging documents under s. 178 
from that which flows as from s. 103) the 
pledge is only of the document, the goods 
are not pledged, the possession of the 
goods as distinct from the documents does 
not pass and the Official Assignee can 
claim as against the bank. This appears 


to result in the impossible position that 
the bank’s position is entirely altered 
according to whether an independent 


third party does or does not. exercise a 
power against the Official Assignee; i- 
proving if he does exercise the power and 
declining if he does not. 

This difficulty immediately disappears 
if one chooses the third alternative reading 
of s. 178 above referred to. As no other 
reading appears necessarily to follow from 
the language used, this reading appears 
to be the one most consonant to the other 
provisions of the Act. 

There remains the difficulty caused by the 
use of the word ‘person’. This difficulty 
may be expressed thus: 

At Common Law a pledge of goods could 
only be effected by parting with the posses- 
sion actually or constructively of the 
goods. By the Law Merchant, Bills of Lad- 
ing but no: other documents of title were 
treated as equivalent for this purpose to 
goods. The transfer of. a delivery order 
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operated only asa token of authority to 

take possession and not as a transfer of, 
possession. Bee M’ Hvanv. Smith (6). This 

position was altered by the Factors Act 

which eventually enabled a restricted 

class of Agents (but not the principal) to 

pledge goods by pledging documents of title 

to goods. This entirely changed the effect 

ofa pledge of a document of title when,, 
but only when, the pledger was a mercan- 

tile agent. The law in England did noft 

reach even this stage until the Factors Act. 
of 1877. The Indien Contract Act on the 
other hand was passed in 1872 and the 
law previously applicable was that enacted 
by the Indian Factors Act of 1844, the 
provisions of which are textually the same 

as the English Factors Act of 1842. This. 
gave to the owner nosuch power to 

pledge goods by pledging documents. 

Therefore an owner cannot pledge goods 

by pledging documents unless delivery of 
the documents operates as constructive 

possession of the goods and this is so only 
in the case of Bills of Lading. That 
appears to bethe argument based on the 
history of this legislation. 

Thus if the word ‘person’ includes 
‘owner’, and if the section isread as above 
construed, it results in this: that in 1872 
the Indian Legislature went far beyond the 
position arrived at in England even to-day 
forit made pledges of documents the 
same as pledges of goods not only when 
the document was pledged by amercantile 
agent but where it was pledged by any- 
body (subject to the provisos) including 
the owner. Although this may seem im- 
probable, it is not impossible and whether 
‘person’ doesor does not include owner 
it certainly includes a wider class than 
the class of mercantile agents so that. 
some extension of the English position 
on any reading must be involved. This 
being so, no reasan is seen for giving to 
a word which appears to be unambiguous 
a, meaning other than its ordinary meaning. 
That ‘person’ in such a collocation includ- 
es ‘owner’ prima facie appears to be clear. 

But there is in my opinion a conclu- 
sive consideration to be derived from s. 103. 
This section asthe Judicial Committee 
in the above cited case have held enables 
goods to be pledged by pledging | doś 
cuments of title. But the pledgor there 
referred to is leftin no doubt. Itis the 
buyer of thegoods. That isto say, the 
owner may under s.103 pledge goods by 
pledging documents. Why thenis it neces, 

(6) (1849) 2H L 0308. : 
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ary to ape “violence to the useof words by 
excluding him from the class 
who may pledge goods by pledging do- 
cuments when one is considering s. 178? 

If, asis urged by the Advocate-General 
s. 178 relates to (a) the pledgingof goods 
and (b) the pledging of documents, then 
as also urged by him, no provision such 
as is ‘contained in s. 3.of the English 
Factors Act iscontained in the Indian 


Contfact Act and so a pledge of a docu- 


ment of title has noother effect than 
pledging the document. Forthe reasons 
above assigned I do not think 
should be so construed, 2. e., is should not 
be construed so asto distinguish between 
a-pledge-of _goodsand pledge of docu- 
ments.‘ It is purporting to deal with pled- 
ges and pledges are defined as bailments 
of -goods: 

r am therefore of the opinion that here 
there:was a pledge of Railway receipts and 
such pledge had the effectof pledging 
the goods. Alternatively if Iam wrong 
in regarding a pledge of a Railway receipt 
asa pledge of the goodsthere was, in my 
opinion, a good pledgee of a Railway receipt 
as a document and the effect of that was to 
giveto the pledgeé as againsteither the 
insolvent or-the Official Assignee the right 
to receive from the carrier of those goods. 
There being no notice, assuming the alter- 
native opinion is the correct one, had the Port 
Trust parted with actual possession toa 
third party, or hada ‘third party lawfully 
seized the goods. as-in-the Scotch case of 
Inglis v. Roberison (7) it- might well be that 
owing tothe bank's failure to notify the per- 
son: having custody of existence of the pledge 
the - bank would have no- remedy either 
against the carrier or the person- obtaining 
possession. No such question however here 
arises, in-my opinion. 

It is necessary before parting With this 
branch of the case to advert “to the prac- 
tice of the Port ‘Trust of delivering against 
indemnity bonds to persons wilhout pro- 
duction ` of the Railway receipts. This 
power is saldto be derived from s. 57 of 
the RailwaysAct. Itis said that such a 


power shows that-a Railway receipt is not: 


a -document of title capable of passing 


possession when pledged. I do not think’ 


so. The effect of so delivering is that the 


Port Trust if held liable have their remedy: 


over against the person giving the indem- 

nity. “That is to say, they have a right, 

derived from the indemnity bond, to 

claimto be indemnified. Indemnity only. 
` (7) (1898) A O 616; 67 L J P 0-108; 79-L T-224.. ; 


MERGANTILD BANK OF INDIA LTD, V. 


of persons 


that s. 178. 


OFF, ASS, OF MADRAS, 148 10 


arises where the person to be indemnified 
suffers a loss. Theloss arises because such 
person ismade liable. Having been -made 
liable and having suffered Icss, the 
carrier proceeds on the indemnity bond. If 
the person giving it isinsolvent, that i is the. 
carrier's misfortune. 

Further the fact that it was Gêndra. 
necessary togive thisstatutory right io the 
carrier to refuse delivery suggests that- 
apart from such statutory power he would 
have been bound to deliverand this ap- - 
pears to be so whether us regards a Railway 
receipt as a document of title - ‘passing con- 
structive possession (as a Bill of Lading) 
or document of title giving the right to’ 
receive (as a delivery order). 

The next question that arises is: Assum-. 
ing that there was a pledge of the goods . 
and that accordingly constructive posses- 
sion had passed tothe bank, were the goods 
in the order and disposition of the bank- , 
rupt? < 

The material dates and facts are as 
follows: The goods in question were 
despatched in various parcelsfrom various 
places between 13th January and 4th 
February; the act of bankruptcy, occurred 
upon the 7th February. At that date scme 
of the goods were on rail, some were in 
the Port Trust’s inside godown, t. e., freight. 
charges had not been paid and the carrier 
was “either carrying them or holding them 
in warehouse pending delivery. Such 
warehouse was the railway goods-shed -or 
godown. The dates on which the various’ 
parcels arrived atthe Port Trust godowns 
are shown ab page 41 of the documents. 
In the case of items Nos.7,10, 12, 13, 14, 
16,17, 18, 23, 24 and 25 the goods had arrived 
on or before the 7th February. In all the 
other cases, ihe goods ‘arrived on or after 
7th February, i.e. were in transit at the: 
time of the act of bankruptcy. 

The learned trial Judge has expressed 
the opinion that in the circumstances here: 
present the goods were in the order end 
disposition of the insolvenits with the bank’s 
consent. Headds: ‘It has always been held 
that the absence ofnotice by the true owner 
of his title to the wane is evidence of such 
consent.’ 

Now of course the reputed ownership 
clause is generally resorted to where the 
possession is in the insolvent and the 
ownership in a third person. Here the 
custody is in a carrier, the constructive 
possession is in the bank, and the ownership 
in the insolvent. ‘True Owner’ for the 
purpose of.s, 02.can ‘have a very special: 
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meaning and can include a person having 
a lien, or an equitable charge, as well. as 
a person having the legal title. “But: is 
the section applicable where, as here, not 
only are the documents of title. transferred 
but the insolvent has given a letter declar- 


ing that the goods are deposited with the 


bank by way of security and where the 
goods are not in any place or warehouse 
over which the insolvent has control but 
in a carriers railway waggon or goods- 
shed ? 

A case which in my opinion is similar 
to this came before the courts in England 
in 1905, In that case. In re Hamilton 
Young & Co., Exparte Carter (8), 
the bank advanced moneys to 
traders for the purchase, preparation and 
shipment of goods tothe Hast. The course 
of business was for the traders to send.the 
goods to bleachers who bleached them and 
sent them to packers to be packed for 
shipment. The bank was handed bleachers’ 
receipts. Prior to the act of bankruptcy 
the bank gave notice to the bleachers and 
to traders claiming the goods. Here no 
notice was given tothe Port Trust. Whe- 
ther thatmakes all the difference on this 
point I shall consider. 

The first question was whether the letter 
of lien amounted to a billof sale. No such 
question arises here. 


‘The next question was, assuming the 


letter of lien was not void, were the goods 
in the actual possession of the bleachers 
in the order and disposition of the bank- 
rupt a5 being held: by their bailees (the 
_ bleachers) with the consent of the ‘true 
owner’ (the bank as persons having a 
charge - created by the letter of lien)? 
Bigham, J. at pages 389 and 390* observes 


“It was said that the goods were in the: 


order and disposilion of the bankrupts at 
the commencement of the bankruptcy. 
That is a question of fact and there can 
be no-doubt as to the answer to be given 
to it. The goods were no doubt the goods 
of the bank in the sense that they had a 


charge on them; but the bank never consent- 


ed to the goods being in the order and 
disposition of the bankrupts in their trade 
or business, and certainly did not do so 
under such circumstances that the bank- 
rupts became the reputed owners of the 
goods.” , l < 

In re William Watson & Co., Exparte 


(R) (1903) 2 K B 381; andon appeal 772; 93 L T 591: 
AM 280; 12 Manson 365; 21 T LR 757;74L IK 
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Atkin. Brothers (9), was followed... That 
case :decided, what I believe has never 
since been. doubted, that whether the clause 
applies ` depends upon the -circumstances 
of the case and whether those circumsta- 
neces necessarily lead to the inference of 
ownership. The inference of ownership 
See at pages 756 
and 79074. 

- On appeal in Hamilton Young’s case at 
page 788“ Vaughan Williams, L. J., does 
not put the matter onthe ground of notice 


‘ab all, and with respect, I think for: a 


very good reason. He considers the docum- 
ents, the letter of lien and the bleachers’ 
receipts. He points out that the goodsas 
from the moment of the giving of the letters 
of lien (not from the date of the 
notice) were subject to a good. 
lien on the part of the bank. Coupled 
with the receipts he came tothe conclusion 
(though I find page 788 somewhat difficult 
to follow unless there-is a misprint) that: 
the bank had possession and control. See 
as to this Cozens Hardy, L. J., at page 790. 
The test there applied at page 78) at page 
790 was, 
“Would the bank have been entitled to an- injune- 
tion restraining the traders if the traders had 
attempted to take the goods out of thse control of 
ths bank by ‘dealing with them for a purpose other 
than that contemplated, viz, preparing, packing and 
shipping.” 
The answer being yes, it followed that 
the bank had control. 
: The question there was, of course, whe- 
ther the letter of lien coupled with the 
bleachers’ certificate were documents “used: 
in the ordinary course of business as proof 
ofthe possession or control of goods” within 
the meaning of the Bill of Sales Act. But 
if that is so, how canit be said that in the 
circumstances here present with a pledge, 
and a letter of lien with the goods onrail 
or in a carrier's warehouse,. how can ‘it 
be said that the goods were in either the pos-: 
session, order or disposition of the msolvent? 
And even if that were so, what is the evi- 
dence that it was with the consent of the. 
true owner unless consent is to be 
assumed . necessarily - to follow from 
absence of notice to the carrier of the 
assigment of Railway receipts or of the 
granting of letter of lien? In my opinion 
the appellants here are in the same case 
at the plaintiffs in ©. Simeons & Co. v. 
Durand's Trustee (10). They did not by 
(9) (1904)2 K B 753; 73 LJ K B854; 11 Manson 
265: 20 T L R 727; 73 LJ K B 854. l 
(10) (1928) 2 K B 66:97 LJ K B 537; 138 L T 612; 
4.TLR310;728 J155. - >. < i 
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_ their conduct in any way induce a belief 
that these goods were in the possession, 
order or disposition of the bankrupt under 
such circumstances that he was the reputed 
owner thereof. I do not apprehend that 
the learned irial Judge made a finding of 
‘fact to the contrary but rather that he 
arrived at his conclusion because the bank 
had not notified the lort Trust that the 
bank held the railway receip!s and. that 
‘it had always been held’ that absence of 
notice. proved consent to the goods. being 
` in the order or disposition of the bankrupt 
as reputed owner. This. appears to be a 
finding of law and with great respect I 
‘think it goes too far. Absence of notice is 
one circumstance. It is a circumstance 
that might make all the difference if, 
apart from notice, the possession remains 
in the insolvent but here whether one 
regards the pledge or the lien; possession 
i had constructively passed to the bank. It 
might make a difference if the order. or 
disposition remained in the insolvent but 


without the Railway receipts he could not’ 


demand delivery of those goods.: Section 
57 of ihe Railway Act gives a right to 
the Carrier; it gives no Tight to the con- 
signee. Without those Railway receipts, had 
- the carrier.so chosen, the consignee was 
powerless to touch the goods. “Whether 
or not delivery under general indemnity 
bonds is .authorised by s. of there is no 
evidence that the bank either knew’ of 
such practice in general or that C. K. N. 
was on the general indemnity list. The 
bank: had no reason to imagine that delivery 
would - be made to any one in the 
absence of the Railway receipts. The pre- 
vious. course of business had been, so far 
as ‘the bank knew, that delivery was made 


“- on Railway receipt to any outside godown 


hearing the bank’s name. If a bona fide 
person had demanded these goods from the 
Port Trust and the Port Trust, not having 
notice of any other claims, had delivered 
without production of the Railway receipt, 
then the absence of notice would prob ably 
be ‘@ matter: of- great importance 
when. considering -the liability of 
the: ‘Port Trust or the title as against 
the bank of the person to whom delivery 
had ‘been made but I cannot think it 
concludes the question as to whether the 
goods are in the possession, order or dis- 
position of the insolvent by the consent of 
the true owner under such circumstances 
thal he is the reputed owner thereof. 

Again the absence of notice might be, a 
critical “matter in. a contest between. a 
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pledgee or alienee and the Official Assignee 
where the pledge or lien to be made effective 
required-a third party in custody of the’ 


‘goods to alter his position from that of a 


bailee possessing on behalf of the insolvent 
to that of a baliee possessing on behalf of 
the pledgee or lienee because until that. 
change in possession had occurred the pledge 
or lien might be deemed imperfect. Where, 
however, as here the pledges of the docu- 
ments are as though they were pledges 
of goods the pledge is perfect and there 
is constructive transfer of possession from 
the pledgor to the pledgee apart from notice. 
And even .though I may be wrong in 
attributing this “effect to the pledging ‘of a 
document of title and such a pledge of B- 
document of title does not operate as. 
constructive possession of the goods, yet in 
this case one cCanno’.ignore in this-connec- 
tion the letter of lien. In my view as between 
the insolvent and the bank, as from the 
moment any good letter of lien was com- 
pleted and handed to the bank, from that 
moment the bank is to be deemed in any 
contest between the bank and C. K. N. or 
C. K. N’s representative in title as -having 
possession of the goods, the subject-matter- 
of the letter of lien. Were it otherwise, 
one would not be giving effect to the 
plain words of ihe letter which are to ths 
effect that. the goods in question are deposit- 
ed with the bank by way of security. It 
is true that they are not deposited actually 
upon the bank's} premises but I think the 
clear intention of the parties is ihat as 
from that moment those particular goods 
are to be deemed to be held by either the 
insolvent or any bailee from the insolvent, 
not for the insolvent but for the bank and 
the insolvent’s possession or the possession 
of a bailee from the insolvent -is.to be 
deemed in any contest between the bank 
and the insolvent or his. representative-in- 
interest as the possession of the bank. It 
might well be that the absence of notice 
of this arrangement come to between-the 
bank and the insolyent would enable a 
third party who has in the absence ofsuch 
notice altered his position for -the worse 
to raise a plea of estoppel based on the 
absence of such notice. It might well be 
that. a bailee who in the eye of the law- 
would be deemed a bailee for the insolvent 
would be able tọ defend himself against 
aclaim founded in a wrongful delivery to 
a person other than the bank on the ground 
that the bank had not notified him of 
that lien. In all such contesis. as these. 
absence .of notice might be critical but J 
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do not think that absence.of notice to the 
carrier in itself ‘renders- the conclusions 
inevitable that thé goods were inthe order 
or disposition of the insolvent as reputed 
owner with the consent of the true owner. 
I think any member of the public finding 
that the document of title to réceive these 
goods were not with the- insolvent would 
arrive at the conclusion that the goods were 
mot in his order and disposition. I am 
clearly of the opinion that they would’ not 
--be compelled to come to the conclusion 
that they were.in the insolvent’s order and 
disposition simply because, on enquiry of 
the carrier, the carrier informed them that 
no notice of any assignment or other dealing 
withthe Railway receipts had been received. 
Very different considerations would aise 
if the circumstances were that the gods 
had been delivered to outside godowns 
whence the insolvent could remove them 
without the Railway receipt. In such a case 
notice to the warehouse keeper might’ in 
some circumstances, I think, be necessary 
-to prevent the goods being in the order 
and disposition. That, however, in-a ques- 
tion to be decided when it arises. It does 
not in my opinion arise in this case. 

Inmy view accordingly the appeal succe- 
eds with costs here and below. ` 

Beasley, C: J. —I agree. 

N, KoA | Appeal allowed. 


LAHORE HIGH COURT. 
-~ Oriminal Revision Petition No. 786 of 
i ; 1932, 
November 15, 1932. 
COLDSTREAY, J. 
© SALTHON AND otHErs—AccusED 
= PETITIONERS 


; versus < 

- EMPEROR-—OPPOSITE Parry.. 
Criminal Procedure Codé {Act V of 1898), ss. 428, 
487—Powers of Sessions Judge dealing with case 
under 8. 423 aswell as on revision—Whether can act 
under s. £23 when trial Cour. is competent to try the 

Case. so ` 
A Sessions Judge dealing with a case under s. 422, 
Criminal Procedure Code, as well as on revision, can 
exercise any of the powers conferred on an appellate. 
Court by s. 423, and he may act under the section 


even where the trial Court was competent to try the,’ 


case. Dani v Queen-Hmpress (li, and Queen Empress v. 
Maula (2), raferred to. : 

Criminal revision : petition against an’ 
order of the Sessions Judge, Shahpur, dated 
the 23rd. April 1932: . 

Mr.-Amin Chand Mehta, for the Petitioner. 

Mr. Chandra Gupta, for the Government 
Advocate, forthe Crown. ` 


SANTA SINGH V. EMPEROR, 


6i9 
Judgment.—The four petitioners were 
charged and tried by a Magistrate, First 


‘Class, Shahpur, on a charge under:s. ‘304, 
‘part 2, Indian Penal Code. ‘The Magistrate 


convicted and sentenced-them to two years’ 
rigorous imprisonment under that section. 
They appealed to the Sessions Judge and 
the complainant: in the case preferred an 
application under s. 437, Oriminal Proce- 


-dure Code; asking for an enhancement of 
} 


the sentence. The Sessions Judge disposed 
of the appeal and the revision in one order. 
He held that on the facts alleged and 
found established by the Magistrate, the 
‘case was one triable exclusively by the 


‘Court of Session. He therefore set aside 


the Magistrate’s judgment and ordered him 
to commit the case for trial on a charge 
under s. 302, Indian Penal Code. It is con- 
tended by Counsel for the. petitioners that 
the learned Sessions Judge acted illegally 
as: (1) s 437, Criminal Procedure Code did 
not allow him to make the order; (2) his 
power under s. 423 (1) (b) (4) to order com: 
mittal could only be exércised where the 
lower Court was incompetent to try the 
case as put before it; and (3) because s. 423 
does: not contemplate the -passing of an 
order on appeal which makes the position 
of the appellant worse. 

As already mentioned the learned Ses- 
sions Judge was dealing with the case 
under s. 423 as well as on revision. He 
could exercise any of the powers conferred 
on an Appellate Court by that section. -There 
is good authority for the view that an ap- 
pellate Court may act under s. 423 even 
where the trial Court was competent to try 
the case Dani v. Queen-Empress (1). I can find 
nothing in the words of s. 423 to support 
the Counsel’s third contention. The judg- 
ment in Queen-E-mpress v. Maula (2) is clear- 
ly against him. The petition is dismissed. 

NWA, = Petition dismissed. ` 


(L) 16 P R1895 Cr. 
(2) 15 All 205; A W N 189°, 105. 


= LAHORE HIGH COURT. 
Criminal Revision Petition No. 338 of 1932. 
November 24, 1932. - 
HARRISON AND DALIP SINGH, JJ. 
SANTA SINGH—Conyıor-PETITIONER | 
VET'SUS l 
EMPEROR - RESPONDENT.’ 

Penal Code (Act XLV of 1860),8. 225-B---Mere refusal: 
togo with bailiff, whether amounts to attempt to 
escape. 

Though once a man has been apprehended and 
effects his escape it is immaterial whether at the time 
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“he used any force or whether the bailiff was actually 
present or temporarily absent a mere Tefusal to 
go with the ‘bailiff and sitting down is not an at- 
tempt to eecapo. Dewa Singh v. Emperor (1), referred 
‘to. - 


Case reported by the District Magistrate, . 


Amritsar, with his No. 735, of 4th March, 
1932, 3 

Mr. Mohammad Monir, for the Government 
Advocate, for the Crown. l 

Harrison,J This case has been referr- 
ed to a Division Bench . in consequence of a 
report submitted by the District Magistrate 
of Amritsar. The facts are that a bailiff 
armed with a warrant of arrest apprehended 
one Santa Singh in his village. Santa Singh 
refused to accompany him and sat down. 
He has been convicted under s. 225 (b) of 
the offence of escaping from the custody of 
the bailiff.. Raa 

As pointed out by the learned District 
Magistrate there is no question of any 
offence having been committed under the 
first portion of the section, that is to say 
Santa Singh did not offer any resistance or 
obstruction to his apprehension, and the only 
question is, whether he escaped or attempted 
to escape. Dewa Singh v. Emperor (1) 
merely deals with an offence under the 
first part of the section and lays down that 
there must be an overt act of resistance or 
obstruction. There is ample authority- for 
the proposition that once a man has been 
apprehended and effects his escape it is 
immaterial whether at the time he used any 
force or whether the bailiff was actually 
present or temporarily absent. Here we 
have to see whether the mere refusal to go 
with the bailiff and the sitting down con- 
stitute an attempt to escape. -In our opinion 
they do not. Had Santa Singh exerted any 
force to get away from the bailiff, or walked 
away, the court would have had to 
decide what inference wasto be drawn from- 


his conduct and whether he had actually’ 


begun an attempt to escape. But where 
the action is purely passive and consists of 
either standing still or sitting down it is I 
think impossible to hold that such an 
attempt has begun. l 

Agreeing, therefore, with the view taken 
by the learned District Magistrate, I would 
set aside the conviction and order the fine, 
if paid, to be'refunded. 

Dalip Singh,J.— I agree. l 
Petition accepted. 


À., 
(1) 48 Ind. Cas. €82; 33 P R 1918 Cr; 20 Cr. LJ 
64. : 
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MADRAS HIGH COURT. ri 
Appeal against Order No. 375 of 1931, - 
September 21, 1932. 
KRISHNAN PANDALAT, J. 

A. V. R, M. 8. P. S. RAMASAMT 
CHETTIAR—DEFENDANT— APPELLANT 
VETSUS 
M. PARAMASIVAN PILLAI—PLAINTIFF — 

RESPONDENT. 
Receiver—Simple mortgage—Mortgagee not entitled 
to charge on wncome—A bsence of personal covenanit— 
Waste or mismanagement not found—Appointment of 


Receiver— Propriety of—Civil Procedure Code (Act V 
of 1908),0.XL,r.1 

Where in. a simple mortgage the mortgagee was 
neither entitled to a charge on the income nor had he 
reserved his right to a personal decree and the allega- 
tion that the mortgagor was wasting or damaging 


‘the property or not taking due care of it was found to 


be baseless, and the only thing to be considered was 
that while the interest was mounting up, the corpus 
ofthe property was becoming more and_more in- 
sufficient to pay off the whole debt and the mortgagor 


‘Was enjoying the rents and profits without paying 


anything: 

Held, that under the circumstances appointment 
of a Receiver was not necessary: [p. 654 co], 1.] 

Held, also, that to appoint a Receiver on the plaint- 
if's application in sucha case was either to enlarge 
the security or proceed against the other property 
of the mortgagor, neither of which the court has any 
right to do. Khub Sarat Koer v Saroda Charan Guha 
(1)and Chockalingam Pillai v. Pichappa Chettiar (9) 
and other cases, referred to. [p. €51, col. 2.) 


Civil Appeal against an order of the 
Court of the Subordinate, J udge, Tuticorin, 
dated the 15th October, 1931, and made in 
I. a No, 346 of 1931,in O. S. No. 43 of 
1929. 


Mr. K. S. Ramabhadra Ayyar, for ihe 
Appellant. i 

Mr. K. V. Sesha Ayyangar, for the Res- 
pondentes, 

Judgment.—This is an appeal against 
the appointment in a suit on a simple mort- 
gage of a Receiver of the rents and the pro- 
fits or property covered by the mortgage 
at the instance of the plaintiff mortgagee, - 
The appellant is the 3rd defendant who is 
in possession as purchaser before suit of 
the mortgaged and other property of the. 
mortgagors (defendants Nos. 1 and 2), part 
of the consideration (Rs. 24,500) being the 
mortgage-debt which he undertook in the 
sale deed to pay but has not paid. The 
mortgage-debt amounted on 29th September, 
1930, the date of the preliminary decree, to 
nearly Rs. 37,000. The property consists of 
a compound and 20 houses in Tuticorin 
yielding a gross annual rental of Rs. 2,316" 
and a net income of about Rs. 1,300. 
The application for Receiver was made on. 
14th August, 1931,-I am informed that- 
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the final decree was passed in May, 1932, 
pending this appeal. 

The chief ground on which the Receiver 
was applied for and granted was that hav- 
ing regard tothe great fal] in the value of 
property the mortgage debt will not be 
realised by the sale ofthe properties and 
that the 3rd defendant realising this,1s not 
only paying offthe debt or even the interest 
butthrowing obs:azles and causing delays 
by vexatious court proceedings so as to 
enjoy the property as long as possible and 
put off the sale. 


If this appeal depended on the above or 


similar considerations which affect Receiver 
applications in ordinary simple mortgaze 


suits, I should have no hesitation, in confirm- 


ing the order of the learned Judge. 
“If the decree’ is for sale and it is eatablisbed® that 


the security is not sufficient fo eatisfy the judgment- ` 


debt,a Receiver will be appointed as a matter of 
course specially if thera Las been default in the pay- 
ment ofinterest:”’ 


Khub Sarat Koerv. Saroda Charan Guha. 


(1). ‘Whether the mortgagee isor is not 
entitled to pcssession he may invite the court 
to appoint a Receiver if the 


v. Chuni Lal Shaha (2) cited with approval 
in Maharaja of Pittapuram v. Gokul Doss 
Goverdhan Doss (3). I am satisfied that’ the 
likelihood is that the property will not be 
enough for the mortgage debt and that the 
appellant realising this is trying to delay 
the realisation of the debt as longas pos- 
sible, as itis profitable for him to do so. On 
the merits I am against the appellant. 

But it isurged that the plaintiffs in this 
case (mortgegees) have as declared in the 
preliminary decree given up their right to. 
personal remedies against the mortgagors 
and are therefore not entitled to proceed 
against theirother property’ for any de- 
ficiency that «may arise on the sale and that 
in such circumstances the court has no juris- 
diction to appoint a Receiver, as it »moun's 
to allowing the plaintiffs through the machi- 
nety of Receiver to take what they have 
given up are not legally entitled to get. If 
the appellant is entitled to succeed on this 
point my opinion on the merits does not 
matter. It is admitted before me that the 
plaintiffs have expressly given up in the 
lower Court all rights to a personal remedy. 


See para. b ofthe preliminary decree: 
AY 12 Ind. Gas. 165; 14 O L J 526; 16 O WN 


(2) 5G Ind. Cas,839; 47 O 418;31 O L J 385. | 
(3) 133 Ind. Oas 504: 54 M 65: 61 M LJ 111; 34 L 
w 165; A I R1931 Mad. 626; hjd. Rul. (1931) Mad. 
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demands of, 
justice require that the mortgagor should’ 
be deprived of possession.’ Rameshwar Singh - 


even before the sale. 


651 


The learned Advocates on both sides 
stated that they have not been able to find 
any direct decision. But Venkata Raja. 
Gopala Surya Row Bahadur v. Basivi Red- 
dy (4) appears to me to contain direct de- 
cisions, though the opinion of the learned. 
Judges onthe point wasin conflict. I have 
therefore to examine the matter on prin- 
ciple. 

The appellant’s argumert is that where 
the mortgagor, as in the case of allsimple 
mortgages in India, is lawfully in posses- 
sion and is underno personal liability to 


pay the debt either by the terms 
of the instrument or otherwise’ and 
the decree preliminary or final does not 


contemplate an enforcement of any . per-, 
sonal liability for any deficiency that may 
arise on the sale, the income of the property 
till the judicial sale belongs lawfully to 
the mortgagor and ‘cannot be proceeded 
against for the decree because itis not 
part of the security and ea hypothesi the 
plaintiff is not entitled to go against any- 
thing else but the security.. To appoint 
a Receiver on the plaintiff's application in- 
such a case is either to enlargethe securi- 
ty or proceed against the other property 
of the mortgagor, neither of which the court 
has any right toda. ; 
. Since the decision of Kumaraswami 
Sastri, J., in Hthirajalu Chetty v. Rajago- 
palachari (5) which he followed the next 
in day in respectof a simple money claim 
in Nedungadi Bank Ltd., Madras v. Official 
Assignee of Madras (6), it may be taken tobe 
the view of this court agreeing with that of 
the Calcutta, Bombay, Rangoon and Lahore 
High Courts that at least in a case where. 
the mortgagor is personally bound to pay’ 
the debt ina simple mortgage: and either 
he hes defaulted to pay the interest while 
enjoying the property or the property has 
diminished in valueso as not tc be sufficient 
to satisfy the whole debt, the mortgagee . 
may inasuit on the mortgagee obtain a 
Receiverfor taking the rents and profits of 
the mortgaged property and paying them . 
into court for the benefit of the mortgagee 
and so deprive the mortgagor of possession 
The same would, of - 
course, be the case.if the mortgagor is 
wasting or damaging or_not taking due 
care of the property. Therefore I am not 

(4) 26 Ind. Cas 986:.29 ML J 457; 1 L W 785; (1914) 
M WN 771,16 M L T407. 

(5) 115 Ind. Cas. 244; 52 M 979; 6 M L J 115; AIR 
19.9 Mad. 138; 29 L W 553. Te 

(6) 118 Ind. Cas. 70; A I R 1929 Mad. 184; 29 L W 
464; 56 ML J 95; Ind. Rul. (1929) Mad. 758; 52 M 


652 


prêpared to follow the view of the Allahabad 
High Court that execution by way of Re- 
ceiver istotally inadmissible in execulion of 
mortgage decrees. Makhan Lal v. Mushtaq 
Ali, 100 Ind, Cas. 735 (7). 

But cana Receiver be appointed and the 
mortgagor be deprived of possession before 
the court sale where there is no personal 
covenant cn his part to payor where it has 
become barred or whereas inthis case the- 
plaintiff has deliberately given it up and 
therefore the decree does not and cannot 
contemplate a personal decree for any 
deficiency found at the sale? I can find 
nothing in principle to support this unless 
it be held that in asimple mortgage in India 
the security extends not merely to the corpus 
of the property butits future income. 

_ The future incomeof the property is cap- 
able of being mortgaged bya simple mort- 
age just like the corpus; The mortgage in 
Sri Raja Papamma Raov. Sre Vira Pra- 
tapa Ram Chandra. Raju (8) was one 
of this character. ‘One possessed of. land 
may grant the fruits which shall arise upon 
it and the property shall pass as soon as 
the fruits are in being’ (Fisher on Mortgag- 
es 7th Edition page 49). 
cases where onthe ground ofthe income 
being included in the mortgage, the stmple 
mortgagees were held entitled to the benefit 
of decrees obtained by the mortgagor for 
rent in the. property in preference tosimple 
money creditors. Phillips, J., and I soheld 
in A.A. O. No. 418 of 1927. But where the 
income is not expressly included in the 
security all that a simple mortgage 
comprises as security is the corpus. 

In applying English decisions on the ap- 
pointment of Receivers in mortgages suits the 
great differences between the English and 
Indian systems of mortgage must not be 
lost sight of. For Indian lawyers a detail- 
ed and thorough knowledge of the old 
English system and of the great changes in 
it brought about in theory and practice by 
the important legislation of 1925 is not easy 
or indeed necessary to acquire, But the 
most important differences in the best 
known forms of mortgage in England are 
enough to justify the caution. The legal 
mortgagee’s right to possession which fol- 


lowed from his legal ownership according ' 


to the old theory and practice of conveyanc- 
ing is preserved to him under the new Law 
of Property Act (1925) which however confers 
the legal ownership on the mortgagor 
(section 87) and a similar right now belongs 
(7) 100 Iud. Oas. 735; A I R 1927 All. 419. 
(8) 19 M 249. | 


RAMASWAMI CHETTIAR V, PARAMASIVAN PILLAI. 


I know of recent’ 
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to holders of a legal charge and of a 
registered charge (See Fisher on mortgages 
ith - Edition 376). It was on the analogy 
of a legal] mortgagee that an equitable mort-, 
gagee who as such wasnot entitled to and 
had no means of taking possession was 
accorded a Receiver as ameans of realising 
his security. (Kerr on Receivers p. 35). In 
practice now both kinds of mortgagees are. 
accorded a Receiver under ths same con- 
ditions and almost as a matter of courses. 
Again a personal covenant to pay is either. 
expressed or implied in every mortgage, . 
For every mortgage implies aloan, and 
every loan implies a debt for which the. 
borrower is personally liable though he has. 
entered into neither bond or covenant for, 
it. (Fisher p 349). But where there is no 
personal covenant express or implied asin a 
mortgage of a public undertaking the lender 
can only recover from the security mort- 
gaged, i. e, the undertaking and has no right’ 
tosue the corporation or proceed against 
any other property (Fisher p. 350), # 

In India the right to possession is expressly ` 
conferred only on usufructuary mortgages 
and some anomalous mortgages like kanom 
and may also in theory be exercised by 
English mortgagees and mortgagees by con- 
ditional sale, Neithera simple mortgagee 
nor mortgagee by deposit of title deeds 
has such right; but there is a covenant for 
paymentin both; express in the former, 
implied in the latter, In all cases of 
Receiver in India which I have come across, ` 
either the personal liability of the-mortgagor 
existed or was assumed or the mortgagee was 
entitled to take or treat the Income as part of 
the security. 

In the simple mortgage now in question 
the plaintiff is neither entitled to a charge on - 
the income nor has he reserved his right to a 
personal decree. Nor has the learned Judge . 
upheld the allegation that the appellant is 
wasting or damaging the property or not 
taking due care of. it. All that we have is 
that while the interest is mounting up, the 
corpus of the property is steadily becoming 
more and more insufficient to pay off the whole 
debt and the appellant is enjoying the rents 
and profits without paying even the sum 
which he undertook with mortgagors to pay to 
the mortgagee. 

In brief the Receiver is not required to 
preserve the property, as the property is 
being properly preserved. Nor is he 
required to realise thesecurity because the 


security does not comprise the income. 
Nor can the income become liable | 
_to-be seized bécause the morigagors 
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are not liable to pay thedebt except ‘rom 
the security. I failto see how it is just 
or convenient to seize a man’s property 
which is not charged for a debt and for the 
payment of which there being no personal 
liability that property is not Hable. In 
that respect I see no difference between the 
income of the mortgaged property and any 
other property of the mortgagor which the 
plaintiff cannot proceed against. - 


As for the authorities certain remarks in 


Khub Surat Koer v. Saroda Charan Guha 
(1) already referred to are suggestive. 
That was an appeal from an order for 
appointment of a Receiver in a mortgage 
suit. The mortgage was either an English 
mortgage or one ‘by conditicnal sale as 
appéars fromthe decree which was for 
foreclosure. After remarking that where 
there is a decree for sale a Receiver will 
be appointed the learned Judge points out 
that in that case the mortgagee has 
obtained a decree for foreclosure which 
does not entitle him to recover even the 
costs of the litigation from the mortgagors 
personally, and that on the decree as it 
stands the only right of the mortgagee is 
to foreclose the mortgagors and to take 
` the property in lieu of his dueg on his 
security and that he is not entitled to the 
profits ofthe property. ‘Even ifa Receiver 
were appointed he could not apply the 
profits of the property for the benefit of the 


morigagee’. It seemsto me that for reasons. 


already stated thatis the position here. 
There isa remark in Chockalingam Pillai 
v. Pichappa Chettiar (9) which though 
made in other circumstances is not without 
application here. -In that case a Receiver 
had been appointed in a suit for specific 
performance of an agreement to execute a 
simple mortgage. It was urged and the 
court adopted the contention that the court’ 
will not by way of receivership do what 
it would not be entitled to do even by 
way -of decree. = 3s 
But the judgments 
Sadasiva Iyer, JJ., in Venkata Raja Gopala 


Surya Row Bahadur v.'-Basivi Reddy (4) 


are, though conflicting, directly in” point. 
There had been a compromise decree against 
a minor on two mortgages. 
brought a subsequent suit questioning the 
decree. alleging fraud of his: guardian and 
obtained an order staying the execution 
of the former:decree. 


which might’ occur at the sale. was barred’ 


9) 92 Ind. Cas, 599; (1925) M W N 802; 22 L W 579; 
A IR 1026 Mad. 155, f 
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liability he upheld the order. 


_ for the benefit of the mortgagee. 


of Oldhdld. ana 


The mino: 


All chance of obtain-’ 
ing a personal decree for any deficiency 
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by limitiation before the suit. The mortgaged 
property continued in the enjoyment of the 
debtor and the ‘decree amount had swelled to 
about 10times the value of the property. In 
these circumstances the mortgagee applied 
for end obtained an order for Receiver of the 
mortgaged properly to collect the rents and 
profits. Oldfield, J., took the view that 
none of the-decisions contains any reference 
to personal liability as the basis ‘of ap- 
pointment of a Receiver. On the ground 
that the English and Indian decisions do 
not require the existence of any -personal 
As to ‘this 
view it isto be observed thatin Weather- 
all v. Eastern Mortgage Agency Co. (10)‘ and 
Eastern Mortgage and Agency Co., v. Rakea 
Khatun, 17 Ind. Cas. 202 (11) two of the cases 
which the learned Judge thought to bein 
favour of the respondent, the formér was 
a case of an English mortgage in the 
ordinary form and the latter was also a 
similar mortgage but in the form of 
conveyance to trustees for payment of 
interest and principal from the rents and 
profits. Thus in both cases the income had 
become part of the security and the Receiver 
was appointed to realise the security for 
ihat reason. In Kaub Surat Koer v. Saroda 
Charan Guha (1) which I have already 
noticed and to which Oldfield, J., also refers, 
a Receiver was refused on the definite 
ground -that ‘according to the decree the 
profits of the property .could not be used 
Sadasiva 
Iyer, J., took the opposite view and held that: 
unless either the income is charged for the 
debt, or where the- income is not so- 
charged there- is a personal liability in 
satisfaction of which it can be seized, or 
except to preserve the corpus from des- 
truction or waste by the mortgagor, a 
Receiver cannot be appointed in a simple 
mortgage suit. He understood the decision in 
Arunachallam Chettiar v, Manica. Varaher 
Desiker (12) as illustrating his opinion that 
there must be the possibility of a personal 
decree before a Receiver can be appointed 
in such a case. Of the above views I 
prefer that of Sadasiva Iyer, J., though I 
am free:-to confess as to the opposite view 
that itis very difficult to resist the appeal 
of a creditor m the circumstances of that 
case. Asto that, the mortgagee’s difficulty. 
in that case arose from the execution of his 
decree being stayed and the stay -being 


(10) 9 Ind, 985; 130 L J 495. 
(11) 17 Ind. Cas. 202. 
(12) 6 M L 238. 
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continuous without taking any security for 
the loss caused by the delay. 

‘In arecent decision A, A. O. No. 445 of 
1921 the present question was left open by 
‘Venkatasubba Rao and Reilly, JJ. Bui the 
learned Judges expressed doubts about the 
correctness of Maharajah of Pittapuram v. 
Gokul Dos: Govardhan Doss (3) so far as 
it held that when a Receiver is appointed in a 
simple mortgage suit, the mortgegee gets pre- 
ferential rights to the income sotaken by the 
Receiver over other creditors and the As- 
signee in Insolvency. The remarks of 
Reilly, J., about applying English decisions 
to mortgages in India and his opinion that 
. in the case of a simple mortgage a Receiver 
should not be appointed un!ess the mort- 
gagee has still a personal remedy in his 
debt against the mortgagcr and that such a 
mortgagee cannot by getting a Receiver ap 
pointed in the course of a suit. enlarge 
his security or enlarge his rights to. the 
prejudicé of third parties who have acquired 
rightson the equity of redemption support 
the view of Sadasiva Iyer, J. 

On the best consideration I can give, I 
think the lower Court had no power to 
appoint a Receiver inthis case and that 
appointment must be set aside. In view 
of a possible appeal which I hope will be 
taken so that the point may be settled, the 
possession of the Receiver will not be dis- 
turbed tor one month from this day, and 
the Receiver if he has taken possession must 
hand over possession after that period 
subject of course to any orders that may be 
passed by the Appellate Court. The ap- 
pellant must have his costs in this court. 

N. K-A, Appeal accepted. 


ote EAA, 


CALCUTTA HIGH COURT. 
Civil Appeal No, 58 of 1929, 
-~ June J, 1932, 
MUKERJI AND BARTLEY, JJ. | 
GORACHAND BARHAL AND 
OTHERS — PLAINTIFFS—APPELLANTS 


versus l 

MOHITKRISHNA KUNDU AND OTHERS 

i — DEFENDANTS — RESPONDENTS. 

Bengal Cese Act (IX of 1880), 83 84, 87,41 (2)—Cess 
—Basis of calculation-- Rent varying— Superior tenure 
holder's duty to get valuation in valuation roll alter- 

d a - 


éd. i 

Under s. 41 (2) of the Bengal Cess Act, courts can- 
not go beyond the valuation roll and until that roll 
is altered by the revenue authorities, it must be 
accepted as the Lasisof calculation for the determina- 
tion of the cess actually payable. 

Where the rent of a tenure varice, so as toaffect 
the liability to payment of cess as. ketween the ten- 
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ure-holder and his superior, itis open to the latter to 
proceed under s 37 of the Actand have the valuation 
altered. Wherethe area ofthe tenure has decreased 


since its inception, its valuation alters as well a 
the rent payable bythe tenure-holder. ; 


Civil Appeal against a decree of the 
Third Sub-Judge, 24-Parganas, dated the 
9th November 1927, 

Messrs. Bijankumar Mukerji and Madilal 
Bhaitacharjya, for the Appellants. 


Judgment.—This appeal is against the 
decision of the lower Court es tothe amount 
of cesses payable by the respondents. The 
material facts are that the latter hold a. 
tenure. under the plaintiff-appellants, the 
area of which was found, on measurement, 
in the year 1893, to be 2,102 bighas, The 
rent of this tenure was fixed at Rs, 1,511 
in accordance with the terms of the contract 
between the parties; and, in the valuation. 
roll prepared under the Cess Act, the annual 
value of the tenure is entered as Rs. 3,913, 
and the rental as Rs. 1,511. 

In 1911, the defendants-respondents here, 
sued for abatement of rent-on the footing 
that a large area of the tenure had diluviated, 
The suit wes carried to the Privy Council, 
and in 1922 a decree was passed under 
which the rent was reduced to Rs. 1,256- . 
10-8;. Plaintiffs have now claimed 
arrears of rent and cesses for the years 
1329 to 1332 B. S. at this rate of Rs. 
1,206 odd, but allowed a deduction under 
s. 41, cl. (2), Cess Act, on the basis of that 
figure, and nct on the basis of ‘the figure, 
Rs, 1,511, which is actually shown in the 
cess valuation roll. The practical result is. 
that they claimed from the defendants 
Rs. 205-4-185 as cess, instead of Rs, 197-6-0, 
the amount peyable according to the figures 
given in the valuation-roll, The Subordinate 
Judge has held that they are entitled to 
recover only the smaller amount, He has 
said in effect that the Courts cannot go 
beyond the valuation-roll, and that, until 
that roll is altered by the revenue authorities, 
it must be accepted as the basis of 
calculation for the determination of the cess: 
actually payable. Hence the present 
appeal, 
` The questicn is one of first impression, 
and it is conceded that there is no authority 
to guide us. The actual wording cfs. 41 
(2), Cess Act, is that the tenure-holder 
pays the entire amount of cess calculated 
on-the annual value of the tenure, less a, 
deduction to be calculated at cne-half the 


_ cess tale fcr every rupee of thé rent 


payable by him for such tenure, At first. 
sight it might seem that this meeng the ` 
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rent actually payable for the tenure, 
irrespective of what is stated in the 
valuation rol, and that there ıs'a certain 
amount of inequity involved’ in allowing a 
deduction on the rent given in the valuation 
roll, when a smaller amount is really 
payable or actually paid, But a careful 
reading of the provisions of the Act seems 
to us to indicate that its policy is to appor- 
tion the liabilities of the various parties 
on the basis of the ~ valuation roll, 
and that the superior is merely a conduit 
pipe through which the contribution of the 
inferior ultimately passes to the Govern- 


ment. The annual value of an estate or- 


tenure is ascertained either on the returns 
made by the parties themselves or arbitrarily 
by the. Collector, and it is the duty of 
the latter, under s. 34 of the Act, to note 


the amount of revenue on which the de-. 


duction specifiéd in s. 4l is to be calcu- 
lated. Similarly, it is the duty of the 
owner of the estate to make a return of 
the tenure-holders under him, and of the 


rents -which they pay.: On the basis of 


that return, the deduction allowable under 
s. 41°(2) of the Act is entered in the 
valuation roll. Where the rent. of a tenure 
varies, as it has done in this case, so as to 


affect the liability to payment of cess as. 


between the tenure-holder and his superior, 
it is open to the latter to proceed under 
s. 37 of the Act and have the valuation 


altered. Where, asin this case, the area- 


of the tenure has decreased since its 
inception, its valuation presumably alters 
as well as the rent payable by the tenure- 
holder.’ © ` i i 


Since the liability to pay cess, as bet-. 


ween landlord and tenure-holder, depends 
as much on the valuation of the tenure as 
on the rent payable for it, we are of opinion 
that, so long as the annual value remains 
unchanged, the cess payable by the holder 
of ihe estate remains unaltered. A part 
of that cess he realizes from the tenure- 
. holder under s. 41 (2), but to, allow him 
to increase the tenure-holder’s contribution 
when the rent but not the valuation alters 


is to enable him to make an indirect profit ` 
in contravention of the principles of as- 


sessment on which the valuation roll ris 
based: The roll itself suggests that this 
view is the correct view. Oolumn. 4 
headed: o 


“Revenue or rent, or chaukidar 


abatement is to be allowed under a. 4). 


In this column the rental figure.is given 
as Rs. 1,911, We think the Subordinate 


Judge has taken the right view of the_ 
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matter and wè, adcordingly, dismiss this 
appeal. There has been no appearancé 
for the respondents and there will be no 
order as to-costs. 

N.-A. Appeal dismissed.: 


PATNA HIGH COURT. 
Civil Revision No. 4 of 1932. 
September 8, 1932. 

AGARWALA, J. 

DHANESWAR RAUT— PETITIONER ` 

VETSUS l 
RAGHUNATH JENA —OrrosiTs PARTY, 
Orissa Tenuncy Act (II of 1918), s, 228—tur- 
chaser of holding prior to execution sale—Com- 
petency to apply to set aside sale. 

-The purchaser of a holding prior to an execution 
sale can apply to the court to sat aside-the sale after 
withdrawal of the deposit previously made by the 
judgment-debtor. a? 

Civil Revision against an order of the Col- 
lector Cuttack, dated the 28th September, 
1931. < 

Mr. Subba Rao, for the Petitioner. 

Mr. B. N. Das, for the Opposite Party. 

-Order.—On 15th January, 1931, Dhanes-. 
war Raut purchased a non-transférable 


‘occupancy holding in execution. of’ a.rent 


decree. On the 13th February the decretal 
amount was deposited in court on behalf 
of one’ of the judgment-debtors with an 
application to set aside the sale. There 
was an objection by the auction-purchaser, 
and subsequently on ‘the 10th March the. 
judgment-debtor applied to withdraw the 
deposit and the sale was confirmed. Rag- 
hunath Jena who had purchased a part of- 
the holding prior to the auction-sale, applied 
on the llth June to set the sale aside, an 
application purporting to be under s, 47 
ors. lol and-O.. XXI, r. 90, Civil Pro- 
cedure Code. The execution court dismissed 
the application on the ground of limitation. 
Raghunath appealed to the Collector con- 
tending that his application was not barred 
as it was only a step in continuation of 
the previous application filed by the judg- . 
ment-debtor on 13th February, 1931, and 
was, therefore, in time. The Collector 
allowed the appeal, set aside the order 
confirming the sale, and remanded the 
case lo the executing court to détermine 
whether in fact-a deposit under -s. 228, 
Orissa Tenancy Act, had been made by the 
judgment-debtor. . ` 

‘Against that order the auction-purchaser 
has applied in revision: and ‘it is-contend- 
ed_that Raghunath Jena not himself-being 
a..judgment-debtor had no logue standi- 
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tinder s. 229, Orissa Tenancy Act, to apply 
to set aside the sale. The case, however, 
‘appeals to be covered by the decision in 
Nityanand Das v. Udainarayan Mandal (1), 
which was’ a decision under the correspond- 
ing section of the Bengal Tenancy Act. 
In- that case also a purchaser of the hold- 
ing prior to an execution sale applied to the 
court to set the sale aside after the judgment- 
debtor had withdrawn a deposit which they 
had previously made and the court directed 
the sale to be set aside. The petition is 
ee 

Petition rejected. 
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OUDH CHIEF COURT. 
Criminal Appeal No. 287 of 1932. 
November 15, 19382. 
BISHESHWAR NATE, J. 

RAM SAGAR AND OTHERS— APPELLANTS 
VETSUS 
EMPEROR—Oprosirs Party. 
Criminal trial—Evidence—Prosecution case strongly 
supported by probabilities and circumstances —A bsence 
of independent witnesses—Whether  material— 
Benefit of doubi—No evidence showing particular 
parttaken by accused—Accused to be given benefit of 
yk. in acriminal trial the prosecution case is 
, strongly supported by the probabilities and cir- 
cumstances ofthe care, the absence of evidence of 

independent witnesses is not material. 

€ Where there is uo evidence to show 
particular part taken by the accised in a 
case and itis possible they are named only witha 
view toropein all the members of a family the 
accused should be given the benefit of the 
doubt, 

Criminal Appeal against an order of the 
Additional Sessions Judge, Bahr aich, dated 
the 29th August 1932. 

Mr. Nasirullah Beg, for: the Appellants. 

Mr. H. K. Ghose, for the Crown. 

Judgment. —This is an appeal by Ram 
Sagar and eight others who have been con- 
victed by the learned Additional Sessions 
Judge of Bahraich under ss. 452 and 366, 
Indian Penal Code. Ram Sagar has been 
sentenced tofour years’ rigorous imprison- 
ment and the remaining appellants to three 
years’ rigorous imprisonment under each 
of these sections. The sentences are torun 
concurrently. The case for the prosecution 
which the learned Additional 
Judge has held satisfactorily proved is 


that onthe evening of 24th April, while - 


- Badri was cooking his meal inside his 


house, all the nine appellants entered the ` 


house, seized Badri and his-minor daughter 
Chandrakala, aged 10 years who was 
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sitting by him, dragged them into the 
courtyard and forcibly took them to the 
house of Ram Sagar, appellant No, 1, beat- 
ing Badri with kicks and fists all along 
the way, Gulzar, a nephew of Badri, and 
some others, came to the place on hearing 
the cries of Badri. They remonstrated 
with the appellants but without any avail, 
At the house of Ram Sagar, Badri was asked 
toperform the feet worship ceremony and 
to give his daughter in marriage to Ram 
Sagar, but he refused todo so. Badri was’ 
then turned outof the house but the girl 
was detained there. When the appellants ` 
paid no heed to the vremonstrances ~ of ° 
Gulzar and others, Gulzar ran” to the 
Pyagpur Police station which is at a` 
distance of about six miles: from the village 
and reported the occurrence to the station 
Officer at about 10 p.m. The station 
Officer at once proceeded to the village’ 
and reached there at about midnight. 

Immediately on reaching there he made 
search of the house of.Ram Sagar but 
the girl could not be found. She was re- 
covered the next ae from the house’ 
of Sukhlal, P. W. No. (His Lordship: 
discussed -the ae and proceeded). 

The learned Counsel for the appellants has 
strenuously contended that they are par- 
tisan witnesses and their evidence is not. 
entitled to any credit. 

“He has also laid stress on the fact that: 
no independent witnesses have been exa- 
mined. Having given my careful consi-’ 
deration tothe minute criticism made by: 
the appellants’ learned - Counsel’ in respect: 
of the evidence of these witnesses, I find‘ 
myself unable to disagree with ‘the opi- 
nion ofthe learned Additional Sessions 
Judge about the general credibility of’ 
the prosecution evidence. I feel satisfied ’ 
that the prosecution version of the case’ 
is substantially true. It is- strongly sup- | 
ported by the probabilities and  circumst- °? 
ances of the case. : (The evidence on the: 
point was considered and the judgment ` 
proceeded.) Having given my careful’ 
consideration tothe case, I can see no 
sufficient grounds to disagree with the - 
finding of the lower Court that the prosecu- 
tion caseis inthe main true and should ° 
be accepted. However; I am not satisfied ` 
that the -charge has been: brought home - 
against all the accused. According tothe ° 
prosecution evidence, when the - appellants | 
went to Badri’s house, . Raja Ram and 


Kariya caught hold of Badri and Ram | 
Sagar and Samai Din’ caught hold af’ 
Chandrakala. eo 
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The learned Assistant Government Ad- 
vocate admitted that he was unable to 
point to any evidence showing any parti- 
cular part which the remaining five ap- 
pellanits might have taken in the transac- 
tion. There is not a word to show that they 
joined thefour persons named above either 
in dragging Badriand Chandrakala out 
ofthe house or in beating Badri or in 
exercising any pressure on Badri and 
Chandrakala to perform the marriage, 
The most that can be ‘said against them 
-is that they were spectators of the occurrence 
and went to the house of Badri with the 
four persons named above. No particular 
part having been assigned to these five 
appellants, in ‘the whole of this affair, 
it is well possible that they have been 
named only with a view to rope in all the, 
members of the family of Ram Sagar. 
I am, therefore, of opinion that the ‘five 
appellants, Dina Nath, Onkar Nath, Kedar 
Nath Tirbhawan Dat and Khar bhan should 
be given the benefit of doubt. The result, 
therefore, is that I allow the appeal of 
Dina Nath, Onkar Nath, Kedar Nath, 
Tirbhawan Dat and Kharban,` set aside 
their convictions and sentence and direct 
that their bail bondsbe discharged. I dis- 
miss the appeal of Ram Sagar, Kariya, 


Samai Din and Raja Ram and uphold their. 


convictions and sentences. Kariya, Samai 
Din and Raja Ram should surrender to their 
bail at-once. 

N.-A. es accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No, 167, 46 of 1932. 
April 18, 1933. 
MIDDLETON, J. C.,; AND SAADUDDIN, 
; A 


-Musammat BABO— APPELLANT 
VETSUS 


Musammat BOLO—RESPONDENT. ; 
Civil Procedure Code (Act V of 1908), s. -11; 
Expl. IV—Might'and ought—Suit 
Failure to faise right’ to maintenance in defence, 
whether bars. subsequent suit for maintenance— 
Hindu Law—Maintenance—Son's widow—Right to 
maintenance—Theory of moral duty becoming legal 
duty on heirs, scope of. 
A Hindu testator left one half of his properties 


by will tohis widow, K, and his minor son witha. 
K, the ° 


that if the son died before 
half 


provision 


latter would succeed to the entire- share. 


The son died leaving.a widow B. K sued B for, 


Possession and obtained a decree. B subsequeutly 
ued K for maintenance'and allowance for resi- 
dence. During the pendency of an appeal’K died and 
her daughter succeeded her 

Held, (i) that B’s claim. foe maintenance and re- 
sidence was not barred by the rule of constructive 
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res judicata as such a plea vodi not have been 


a defence to K's suit [p 658, col 1.] 


(ii) Even assuming that B had the rights of a pre ; 


deceased son's widow, as K had succeeded to her: 
son’s one-fourth share not as her son's heir but: 
underjher husband's will, B had no legal right of, 


maintenance against the estate which had vested in . 


Bai Parvati v. Tarwadi Daulat- 
referred 


K under the will. 
ram (2)and Rangamal v. Echammal (3), 
to [p 658, col. 2] 

Held, further, that as the suit had been instituted. 
against K ‘during her lifetime, there was no 
scope for theapplication of the doctrine that K's 
moral duty to maintain B had become a legal. 
duty on K’s daughter. [p. 659, col 1.]_ . 

First Civil Appeal from an order of the 
Senior Sub-Judge, Peshawar, aed the. 
12th August, 1932. 

Kazi Mir Ahmad Khan, K. S., and Mr. 
Chela Ram, for the Appellant. 

Sardar Raja Singh, for = Respond- 
ent. 

Judgment.—Kanhaya Lal, a woul 
thy Hindu of Peshawar City, on his 
death in the year 1899, left ‘considerable 
movable and immovable property. -Underr 


his will dated 27th May, 1896, half the 
property went to Mohan Lal his great 
nephew and the other half to his 


widow Ifusammat 
fant son.. Tarachand by name in equal 
shares. Itis conceded before us, and it: 
was heldin the judgment of their Lord- 
ships that the whole of this -property . was 
the self-acquired property of Kanhaya Lal.: 
The half; which went to Mohan Lal, is not 
now in suit: itis the other half which is; 
affected by: the present proceedings. The 
provisionin the will was that if: his son: 
Tarachand, who was at the time of its exe-. 
cution only 2 yearsof age, died before his- 
mother, the latter would succeed to. this half. 
and would be considered full owner of the. 
entire share thus allotted to her. Tara- 
chand died in 1918, leaving his widow. 
Musammat Bolo and an infant son, Mehr 
Chand. This infant son also ‘died. In: 
1927 Musammat Koklan sued Musammat 
Bolo for possession of the entire half. By. 
decree of this court dated 
1928, shewas allowed her own one-fourth 
share. only, but on appeal to their Lordships. 
of the’ Privy: Council her entire claim was 
decreed. Their Lordships held that on the’ 
true construction of the will Musammat 
Koklan.was entitled to an absolute inter- 
est in the half share in which she ‘and. 
Tarachand ‘were interested at the time of: 
the latter’s death, a declaration. which. 
their Lordships made without prejudice to: 
the question whether any, and ifso to what’ 
extent, the restriction on alienation 1mpos- 


ed by the will of Kanhaya Lal was valid, 


- 12th October, 


+ 


Koklan and his in~ ` 
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In March 1931 Musummat Bolo inszituted 
the present proceedingsclaiming mainten- 
-< ance at the rate of Rs. 400 a month and 
an allowance for house rent. Her claim 
was decreed in accordance with a ecmpromise 
entered into by the agent of Musammat 
Koklan, but où appeal by judgment of 
- this court dated 19th April, 1932, the decree 
wab set aside and decision on the merits 
directed. On remand she was allowed 
Rs. 150 per month as maintenance and 
Rs. 25 per month for house rent, and the 
total Rs. 179 was charged on certain speci- 
fied property. Musammat Koklan appealed 
against this decree, but during the pen- 
dency of the appeal she died. Itis agreed 
by both sides before us that for the purpos- 
es ofthe appeal Musanimat Bhappo, the 
daughter of Musammat Koklan, may be 
taken as her legal representative and she 
has been properly brought on. the record 
accordingly. : 

The main questions. raise 
. before us arethree, namely:— 

(1) That the present suit for maintenance is 
res judicata on account of the previous 
litigation between the parties which has 
been referred to above; 

(2) That Musammat Bolo being widow of 
Tarachand is not entitled to claim mainte- 
mance out of the property received. by 
Musammat Koklan underthe will of Kan- 
haya Lal; and- 

(3). That the amount fixed by the trial 
Court is excessive, - 

Weare of opinion that the objection as 
to res judicata is absolutely unfounded and 
cannot possibly succeed. It is based on 
Explanation IV to s. 11, Civil Prcecedure 
Code, and it is urged that Musammat Bolo 
might and ought to have raised as a ground 
of defence in the previous litigation her 
right to maintenance and residence. The’ 
law onthe subject is lucidly summed up 
in Chitaley’s commentary on Civil Proced- 
ure Code, Vol. I, p. 182 andis stated as 
follows: — i 

“A party having several grounds of 
defence to a suit is bound to set forth 
all “such grounds and cannot reserve any 
one or~ more for a separate suit. 
mat Raja Mootto Vijaya v, Katama Nat- 
chair.(1), their Lordships 
Council said: 
‘when a plaintif claims-an estate and the defend- 
ant beingin possession resists that claim, ‘he- is 
bound to resist upon.all tbe grounds thatitis pos- 


siblefor him according to his knowledge | then to 
bring forward, But the grounds. “which will be 


in appeal 
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barred must be grounds which will be answers 
to the claim madein the previous suit, viz, they 
must be such as if raised would defeat the plaintifi's 
ame If not, the party is not bound to raise 
them.” | 


Now, a plea fof maintenance could not 
have been a complete answer to Musammat 
Koklan’s cleim for possession: At the best 
bhe. would: have got a conditional decree fòr 
possession if this plea had been -raised, but 
her suit could not have been dismissed. 
We, therefore, hold that the present claim 
is not res judicata. i 

According to Hindu Law a widow,. 
mother, sister and daughters are the persons 
entitled to maintenance out of the estate - 
of the deceased owner. The widow 
01. a predeceased son has a moral right 
for maintenance against her father-in-law, . 
especially when the property in possession 
of the father-in-law is self-acquired property. 
It has been held that this moral -right be- 
comes a legal right when the property 
passes into the hands of the heir of the 
father-in-law. Musammat Bolo is not the 
widow of a predeceased son, but taking her 
case in the best possible light, it may be 
assumed that she has got the same legal 
rights. It is admitted before us that to the 
qth share allotted to Tarachand under the 
will of 1896 Musmmat Koklan has succeeded 
not as an heir of Tarachand but under the 
will of Kanhaya Lal, and the question is 
whether Musammat Bolo has got a right to 
be maintained out of this share. We have 
already adverted to the fact that this was 
the: self-acquired property of Kanhaya Lal, 
In Bai Parvati v. Tarwadi Daulatram (2) it 
was-held by a Division Bench of the Bombay 
High Court that the widow of a predeceased 
unseparated son has no right to maintenance 
from a person to whom her father-in-law has 
bequeathed the whole of his self-acquired 
property. The Madras. High . Court in 
Rangammalv. Echamma! (3) did-not share 
this view, but the point was not finally de- 
cided there, and the learned Judge deliver- 
ing the judgment, on page 307*, said— 

“It is not however necessary to put our decision 
in favour of appellant on this ground, since it can 
well be based on the other ground urged. Now, it is 
shown by the evidence that in addition to self-acquir- 
ed property appellant's father-in-law died possessed 
of considerable property inherited by him from his 
maternal grandfather, or that which had been acquir- 
ed from the sale proceeds thereof. Though such prop-" 
erty was not liable to partition at the instance of 
appellant's husband, yet it having been held by the 
Judicial Committee that property inherited from the 
maternal grandfather is not ‘self-acquired property 


(2) 25B 263:2 Bom L R84, . 
(3) 22 M 305; 9M. L. J, l4. - 
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the rule of non-liability -established by decided cases 
with reference to_self-acquired property ought not to 


be extended toinherited property of the description: 


jaat alluded to”. 


In Ghosh's Principles of Hindu Law, 2nd ` 


Edition, page 297, the law is stated in the 


following terms — l 

_ “A widowed daughter-in-law is entitled to mainten- 
ance if there is ancestral property under the Mitak- 
shara Law (and itis Mitakshara Law which has been. 
applied in the present case assuming that the parties 
are bound by Hindu Law), but where there is no 
ancestral property, 
obligation to support her out of the self-acquired 
property, but this moral obligation becomes legal obli- 
gation on the heirs of the father-in-law when they get 
this self-acquired property by inheritance, but when 
such property is bequeathed by will, there is no such 


obligation. But ina recent case the Allahabad High ` 


Onurt have held that ancestral property cannot be 
alienated so as to defeat the widow's right." 


The last portion of this statement, as 
observed above, does not apply to the case 
now before us, because admittedly the 
property was the self-acquired property of 
Kanhaya Lal; for the rest we prefer to 
follow it. 

For the above reasons we’ hold, that 
Musammat Bolo cannot claim as a matter 
of right any maintenance out of the properly 
which Musammat Koklan got under the will 


of Kanhaya Lal whether previous to or after 


the death of Tarachand. 

Asa last resort it has been urged before 
us that though the property in possession of 
Musammat Koklan is not ancestral property 


she, as mother of Tarachand, was morally - 


pound to maintain plaintiff as the widow of 
a predeceased son, and now that she has 
died, this moral duty has “become a legal 


right and‘the judgment of the lower Court, | 
can be supported on this ground. We are 
afraid we cannot accept this’ contention, As’ 


‘noted above, the suit was instituted against 
Musammat Koklan. It was decided when. 
Musammat Koklan was alive. 
was instituted by Musammat Koklan herself 


and the fact that she died during the’ 


pendency ofthe appeal would not justify us 


to allow the position that the moral right © 


has now become a legal.right enforcible 
against a person who may succeed to the 


property. 
Bolo to bring a separate sult 


it will then be seen whether or not -the 


question is to be decided under Hindu Law 


and the right ‘can be enforced. . 


The result of the above discussion. is that 
plaintiff's title to maintenance has not- “been 


proved and that her claim must’ fail, “We, => 
therefore, accept this appeal, set aside the: 


HEROZ. SHAH V. SOHBAT KHAN. 


there is a moral and not legal 


The appeal ° 


“Obviously it is for Musammat , 
3 against the | 
person who succeeds to the property and ’ 


. 659 . 
decree of the trial Judge and dismiss the 
suit with costs throughout: ~ l 

A ; < Appeal accepted. — 


PRIVY COUNCIL. 
. Consolidated: Appeals from the Peshawar 
- Judicial Commissioner's Court. 
eS ks April 11, 1933. 4 
LORD BLANESBURGH, LORD MacMILLAN 
and SIR GEORGE LOWNDES. 
K. S. Mian FEROZ SHAH—APPELEANT - 
VETESUS 
, SOHBAT KHAN AND OTHERS —- 
RESPONDENTS. 

Mortgage—Mortgage and lease back, whether eam2 
transaction—Mortgagee's righito sue for possession as | 
mortgagee—Construction of deeds—lividence of imten- 
tion ~ Bvidence Act (I of i872), s. 92. | . 

S mortgaged his lands to the appellant -on 12th. 
March 1917 fora term of 10 years. The mortgage 
was in forma mortgage with possession, Possession 
was not, in fact, taken by the mortgagees, but by a 
sec nd document of even date, the mortgaged land 
was leased to S. for the same termat arent which 
represent the yearly interest on the mortgage debt. 
Mutation was duly recorded in the Government 
records on the basis of the mortgage in thenames of 
the mortgagees. Inexecution ofa decree against Sa 
Receiver was appointed and the lands were leased out 


‘totenants. In 1929 the appellant sued for possession 


of the lands on the basis of the mortgage. It was 
held bythe Judicial Commissioner that reading the 
mortgage with the lease of even date, and taking” 
into account the fact that possession had remained 
all along withthe mortgagor B. and that there 
had been other similar transactions between ther, 
parties, the mortgage, despite its exprese terms, 
which undoubtedly entitled the appellant to posses- 
sion, should be construed only asa simple mortgag 
and the suit was dismissed. On appeal. - . 
Held, that the view taken by the Judicial Commis- 
sioner asto the nature of the transaction evidenced 
by the two documents was erroneous. ‘There was 
nothing in law which would invalidate a possessory 
mortgage accompanied by a lease back to the mort- 
gagor, and, assuming this to have been one of the. 
conditions upon which the mortgage was agread to, 
the mere absence of a formal handing over of the land 
to the mortgagee, and a handing backby him to the 
mortgagor in the character of lessee, was of little 
significance- [p. 661. col I.) e 
Teld, further, that s. 92 of the Evidence -Act for- , 
bids the admission or consideration of evidence as to 
the intentions of the parties, or to contradict tha 
expressterms of the document, and no presumption 
can legitimately be drawn from the fact that there 
had been previoustransactions between the parties of 
asimilar character. Belkishen Dass v. Legge'(1), 
referred to {ibid.| BS a a 
. Messrs. I. DeGruyther, K. C.,andJ M.'-* 


Parikh, for the Appellant. ot, 
Sit Leslie Scott, K. C., and Mr. W.Wallach, 


for the Respondents. 


Sir George Lowndes—These’ aré aiis 
solidated cross-appeals. Only the first of 
them hag heen seriously contested. In this 
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Mian Feroz Shah is the appellant, and 
Nawab Mohammad Akbar Khan" the only 
appearing respondent, and they will be so 
referred to in this judgment. 

Of ihe second appeal, their Lordships 
need only say that there is no valid ground 
upon which the decision of the Judicial 
Commissioner can be attacked. 

The appeals arise out of aseries of com- 
plicated transactions which are fully detail- 
ed inthe judgments: below, and it is not 
necessary to set them outagain. It. will be 
sufficient to statethemain facts upon which 
the contentions of the parties turn. 

One Sohbat Khan, who is a pro forma 
party to both appeals, was the owner of a 
considerable area of land inthe village of 
Sheiku in the Peshawar District. On the 
12th March, 1917, he mortgaged 1,011 


kanals 8 marias to the appellant and his 


brother. It isnot disputed that the appel- 
Jant:“is now solely entitled under this 
mortgage. - Ib was for a term of 10 years, 


and was in form a mortgage with possession, | 


the sum secured being Rs. 44,233. Posses- 
sion was not, in fact, taken by the mort- 
gagees, but bya second document of even 
date, the mortgaged land was leased to 
Sohbat for ihe same term at a rent of 


- Rs. 1,224 perannum, which may be taken 


to represent the yearly interest on the 
mortgage debt. Mutation was duly recorded 
in the Government records on the basis of 
the mortgage in the names of the mort- 
gagees. A 
“On the. 23rd November, 1918, Sohbat 
mortgaged another 140 kanals to a third 


party whose heirs subsequently transferred 
- their security to the appellant. ~ 2 


` 


The respondent was an execution creditor 
of Sohbat. He claimed to have a charge 


upon another. part of Sohbat’s land, the. 


validity of which is disputed, but this claim 
is not material to the present appeal. His 
decree against Sohbat was dated the 31st 


. March, 1920, and he proceeded to execute it 
-by attachment of inter alia the 1,011 kanals 


odd which had been mortgaged to ihe 


, appellant and attempted to bring them to 


sale, Sohbat, however, was a member ot an 


. agricultural tribe, and the saleof his land 
was prohibited by s. 16 of the. Punjab ` 


Alienation of Land Act, 1900. The sale 
was at first ordered by the Revenue Assis- 
tant, but was disallowed by the Collector. 
Eventually, some time in 1926o0r 1927, a 


Receiver was appointed. by the -Révenue ` 


Court, who proceeded to Jease the attached 


lands-to ,tenants.. The appellant objected - 


but the -order was upheld, and he was 
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referred to acivil suit. The execution pro- 
ceedings were voluminous and protracted 
and nothing would be gained by their 
detailed examination. It may, however, be 
stated that the attachment was held by the 
Judicial Commissioner to. have been in- 
valid, and this finding has not been contest- 
ed before the Board. 

The suit out of which the present appeals 
arise was instituted by the appellant in the 
Court ofthe District Jrdge, Peshawar, on 
the 25th April, 1929. Heimpleaded Sohbat, 
the respondent Nawab Mohammad Akbar 
Khan, and thetenants under the Receiver. 
The gist of the somewhat involved state- 
ments in the plaint was that he claimed pos- 
session of both the 1,011 and the 140 kanals 
ofland by virtue of his rights as mortgagee. 
The District Judge dismissed the suit 
with costs. The Judicial Commissioner 
allowed the claim in respect of the 140 
kanals covered by the mortgage of the 23rd 
November, 1918, and made a decree for 
possession to this extent, but refused. 
possession in respect of the 1,011 kanals 
under the earlier mortgage, holding, and 
declaring by his decree, that the appellant: 
was only a simple mortgagee for the sum of. 
Rs. 76,500 in respect of this land, the 
appellant was also allowed half his costs 
in both courts against the then respon- 
dents. The decree was dated the 8th. 
March, 1930. , 

The appellant now claims before the 
Board possession of the 1,011 kanals under 
the mortgage of the 12th March, 1917. The. 
cross-appeal by the respondent was against. 
so much of the decree as was in the appel- 
lant’s favour, but no further reference to it 
will be necessary. 

The ground of the Judicial Commissioner's ` 
decision in respect of the mortgage of the 
12th March, 1917, was that reading it 
with the lease of even date, and taking into 
account the fact that possession had. 
remained all along with the mortgagor, | 
Sohbat, and that there had been other similar 
the parties, the. 
mortgage, despite its express terms, which . 
undoubtedly entitled the appellant to pos-. 
session, should be construed only as a 
simple mortgage. Itis not disputed that. 


. at the date of the suit the lease to Sohbat ` 


was alan end, and that if the mortgage 


- were, in fact, as well as in form, one with 


possession, the appellant would be entitled ` 
to succeed. 

Their Lordships find themselves unable 
to.accept the view of the Judicial Com- 
missioner as to the nature of the transac«' 
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tion evidenced by the two documenis in 
question. -Itis not suggested that there is 
anything in the Act of 190), before referred 
to, which would invalidaté a possessory 
mortgage accompanied by a lease back to 
the mortgagor, nor dotheir Lordships think 
that there is anything in itself suspicious 
about such an arrangement. . The mortg- 
agee may well have preferred to leave the 
| cultivation ofthe landin the hands of the 
mortgagor, being entitled to take posses- 
sion at any time if the provisions of ‘the 
lease were not adhered to. Assuming this 
to have been one of the conditions upon 
which the mortgage was agreed to, the mere 
absence of a formal handing over of the 
land tothe mortgagee, and a handing back 
by him tothe mortgagor inthe character of 
lessee, is, they think, of little significance. 
The reality of the transaction is, moreover, 
‘supported by the mutation in the Govern- 
ment records. Section 92 of the Evidence 
Act forbids the admission or consideration 
ofevidence as to the intentions of the 
parties, or to contradict the express terms 
of the document: see Balkishen Dass v. Legge 
(1) and their Lordships think that no pre- 
sumption can legitimately be drawn from 
the fact that there had been previous trans- 
actions between the parties of a similar 
character. < 

On the'whole their Lordships are of opin- 
ion that thereis no reason to construe the 
morigage as other than a pussessory myrt- 
gage, as it clearly purporis to be, and that 
the term of the lease having expired, 
appellantis entitled to possession. 

They think, therefore, that the appeal by 
Mian Feroz Shah should succeed: that the 
decree ofthe Judicial Commmissioner, dated 
the Sih March, 1930, should be set aside: 
that in lieu thereof a decree should be 
made giving the appellant possession as 
mortgagee of both the 1,011 kanals 8 marlas 
-and the 140 kanals which ‘he claims, with 
costs throughout against all the respondents: 
and that the appeal of Nawab Mohammad 
Akbar Khan should be dismissed, 


respondent Mian Feroz Shah, before this 
Board. They will humbly advise His 
Majesty to this effect. 

Appeal allowed. 


A. 
Solicitors for the Appellant:—Messrs. T, L. 


Wilson & Co. 


Solicitors for the Respendents:—Messrs. - 


Stanley Johnson & Allen. 


(1) 277 A 58:22 A 149; 4Q WN 153; 7 SAR. 601- 
2 Bom L R523 (P O). k 


EMPEROR V. DINKAR RAO. 


the - 


the- 
appellant therein paying the costs of the- 


. decree the suit. 


l 661 
ALLAHABAD HIGH COURT. 
Oriminal Appeal No. 696 of 1932. 
April 11, 1933 

Kine AND Kisca, JJ. 
EMPEROR—APppELLANT 
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Chaube DINKAR RAO AND otHERs—AccusED 
` Penal Code (Act XLV of 1860 , ss. 108, 161—Bribery 
—Judge receiving bribe to trap party—Liability of 
bribe giver—Liability of mere informant—Sentence— 
Explanation (5) tos. 108, scope of—Judicial officers 
—Improprietyof taking bribe to ensnare party. ae 
A mere statement by a person to a Judicial Officer 
that the plaintiff ina certain cage would be willing to 
pay a certain sum of money ito him as bribe if he 
decides the case in favour of the plaintiff does not 
amount tothe abetment of an offence under s. 161, 
Penal Code [p. 663, col 1] l 
Where a Judge without any real intention to take 
a bribe but with the object of trapping a litigant 
expressed his willingness to take a bribe and the 
latter paid-a certain sum of money as bribe to the 
Judge: : 2 | 
| Held that in view of the provision contained in 
Expl. 3 to s 108, Penal Code, in order to: consti- 
tute abetment it was nob necessary that thé’ person 
abetted should have any guilty knowledge or intention, 
and the bribe giver was guilty of ubetment of an ‘offence 
under s 161, Penal Code, even though the Judge had 
not committed any offence; |p 66t, col.2 |: A Sih 
(it; but the fact that the money was paid at the 
request of the Judge has an important bearing on the 
question of sentence. |p. 665, col. 2.] _ 
` Explanation 3 to s, 108, Penal Code, is not confined 
to abetment by instigation but applies also to abet- 
ment by intentioual aiding. Emperor v. Nga Hnin (1), 
followed. Íp 665,col 1) © oe 
Dictum.—The plan of tempting and trapping the 
accused was objectionable, and should not have been 
resorted to by an officer of the Judicial Department. 
[p 865, col. 2.) 3 
The Government Advccate, for the Crown. 
Sir Tej} Bahadur Sapru, Mr. A. P. Dube, 
Dr. K. N. Katju, Mr. Santa Nath Mukerji. 
and Miss L,W. Clarke, for the Respondents. 
Judgment:—Thisis an appeal bythe Local. 
Government against the acquittal of Chaube. 
Dinkar Rao, Pundit Jagat Narain and, 
Pundit Madan Mohan who were charged: 
with an offence under s. 161 read withs. 116, 
Indian Penal Code. TT = 
The principal facts of this case are 
undisputed. Mr. Brij Behari Lal was the 
Subordinate Judge of Etawah inthe Main-. 
puri judgeship. We shall call him herein- 
after “the Judge.” There was a suit in his, 
court between Narain Rao, the father of 
Dinkar Rao accused, and a man named. 
Gur Narain. The Judge had recorded all. 
the evidence and heard the arguments and - 
was preparing his judgment when Pundit 
Jagat Narain accused came to -his house 
on the 4th of July, 1931, and told him that 


‘the plaintiff Narain Rao would be -pre-..: 


pared to give him Rs, 10,000 if he would 
The Judge felt insulted 
and turned Jagat Narain out of the house, 


“A 


662 


‘The same evening the Judge met the 
‘Collector, Mr. Barlow, and told him: about 
‘the suggested bribe of Rs. 10,000. Next 
day Mr. Mathur, the Sessions Judge. came 
to Etawah to hold Sessions and the Judge 
told him also about the offer of a bribe. 
That afternoon the Judge, Mr. Barlow and 


Mr. Mathur met ‘at the Collector's house 


and talked about the incident. Mr. Barlow 
remarked that the plaintiff Narain Rao was 
a defaulter to ‘the extent of about Rs. 10,000 
in: the payment of land revenue and had 
declared his inability to pay, but he was 
nevertheless prepared to pay Rs. 10,000 as 
a bribe. He suggested to the Judge that 
if the plaintiff or his representative wanted 
to-offer the money as a bribe the Judge 
should not stop him but should take the 
“money so that it might be applied in 
discharge of the plaintifi’s arrears of land 
revenue. The three officials seemed tc 
‘think that it would be rather a joke to let 
the plaintiff offer the money as a bribe and 
then take it in payment of the land 
revenue which the plaintiff professed to 
be unable to pay. 

Pundit Jagat Narain never appeared on 
the “scene again, but a few days later 
Madan Mohan accused, who isa pujari 
and who was a witness of the plaintiff in 
the ‘suit, came to see the Judge at his 
house. After some preliminary remarks 
the Judge told him that Pundit Jagat 
Narain had approached him with the offer 


of a bribe on behalf of the plaintiff Narain- 


Rao, Madan Mohan said that Jagat Narain 
had-no connection with the plaintiff and had 
probably been sent by the defendant in 
order to prejudice the plaintiff. The Judge 
then signified by his manner that he was 
willing to consider the question of taking 
a bribe. Madan Mohan then said that 
the plaintiff could not pay so much ag 
Rs. 10,000 but would be willing to pay 
about Rs. 8,000. The Judge held out for 
Rs. 12,000 and said that he was prepared to 
see the plaintiff if the latter was willing to 
pay that sum. i 

` Two or three days later Madan Mohan 
came again and said that the plaintiff 
was prepared to pay Rs. 12,000 and asked 
when he should bring it.The Judge was 
anxious that the money should be paid in the 
presence of Mr. Mathur, who was returning to 
Etawah in a few days, and so he put 
Madan Mohan offonce or twice and finally 
arranged that themoney should be paid to him 
at his house onthe 12th July at about 9-30 
P.M. as Mr. Mathur was expected to arrive 
at Etawah on that day.” The Judge, then, 
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arranged with Mr. Barlow and Mr, Mathur. 
that. the bribe-givers should be trapped. 
when they came to pay the money. The 
Judge sat in the verandah of his house 
while Mr. Barlow, Mr. Mathur. and the 
Tahsildar hid themselves inside the rooms. 
At about 9-30 Pr. m. on the 12th of July, 
Dinkar Rao, the plaintift’s son, came 
along with. Madan. Mohan and said ihat 
they had brought Rs. 10,000 and promised 
to pay the balance of Rs. 2,000 within two 
days. Dinkar Rao produced Rs. 10,000 in. 
currency notes which he handed over to the 
Judge who counted them and put them in 
his pocket. He then lighted a cigarette, 
which was-a pre-arranged signal to Mr. 
Barlow, Mr. Mathur and -the Tahsildar, 
who thereupon came out from the house. 
The Judge continued to play his part and 
pretended to be very much upset at the 
arrival of these gentlemen. When the, 
Collector asked Dinkar Rao what he 
meant by paying this money to the Judge, 
he replied after some hesitation that he 
had paid it by way ofa loan. The Judge 
however said that the money had been 
brought as a bribe and it was nouse trying 
to conceal the truth, so Dinkar Rao threw 
himself at the Collector's feet and asked 
for pardon. The Collector then said that 
he wanted the money for land revenue due 
from Narain Rao, and got Dinkar Rao to 
give his consent in writing that the money 
should be taken on account of revenue and 
irrigation dues on behalf of his. father 
Narain Rao. The Collector then made. 
over the notes to the Tahsildar. Mr. 
Mathur reported the facts to the High 
Court, and the Collector also made a report 
to the Commissioner. The result was that 
the accused were puton their trial along 
with Narain Rao, but were all acquitted by 
tie learned Sessions Judge. No appeal 
hes been filed. against the acquittal of 
Narain Rao, so we are only concerned with 
the other three accused. 

The case of Jagat Narain can be briefly 
dealt with. He admits that he went to the 
Judge and told him thatthe plaintiff would 
pay Rs. 10,000, if the suit were decreed, 
but denies that he went on behalf of the 
plaintiff. He makes out that he wes 
really an emissary from the defendant and 
that his object in going was to find out 
whether there was eny danger of the 
Judge's accepting a bribe from the plaint- 
iff. The learned Government Advocate has 
to admit that there is no evidence whatever 
showing that Jagat Narain had any con- 
nection with Narain Rao or Dinkar Rao or 
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Madan Mohan. He- is not related ‘to any 
of them and does not appear to be a friend 
of theirs. His explanation’ that he - was 
teally ‘acting in-the interests of the defend- 
‘ant finds’ some support from the fact that 
he is related to the defendant, Gur Narain. 
Itis also significant that as soon as Madan 
Mohan heard ‘that Jagat Narain had 

approached the Judge with the offer of a 
bribe from the plaintiff, he stated at once 
that Jagat Narain could not have come 
on behalf of the plaintiff and that he pro- 
bably came merely to prejudice the plaint- 
iff. However this may be, we must take 
it. that Jagat Narain was not acting in con- 
“Geri with the plaintiffor with Madan Mohan 
and that his conversation with the Judge on 
the 4th of July has no connection whatever 
with Madan’ Mohan’s visit to the Judge a 
few days later. We agree with the learned 
Sessions Judge that Jagat Narain cannot 
be held guilty of an offence under s. 161 
read with s. 116: He did not offer a bribe. 
All that he said was that the plaintiff 
would be willing to give Rs. 10,000, if the 
Judge would decree the suit. On these 
facts he might have been held to have 
instigated the Judgeto send for the plaint- 
iff and ascertain whether he was in fact 
willing to -paythe money as alleged. This 
might amount to instigating the Judge to 
atttempt to commit an offence under s. 161, 
Indian Penal Code, but no charge has been 
framed on these lines. Wethink itis clear 
that Jagat Narain’s statement that the 
plaintiff would be willing to offera bribe 
does not amount to the abetment of an 
offence under s. 161 as he did not offer eny 
bribe. He did not even expressly claim 
authority to speak as an agent or representa- 
tive of the plaintiff, and’ it seems likely 
that infact he came without the plaintiff's 
knowledge or consent.. Whatever his real 
position or intention may have been, we 
hold that his statement, or expression of 
opinion, did’ not amount to abetment of an 
offence under s. 161, Indian Penal Code. 
At the most it only amounted to preparation 
for committing such’ abetment. 

‘We now turn to the cases of Dinkar Rao 
and Madan Mohan. ‘They undoubtedly 
consented to supply a sum of money tothe 
Judge’by way of illegal gratification and 
actually handed the money over to him. 
Their defence was that the money was 
given not as a bribe to the Judge but asa loan 
to a certain clerk named Ram Narain who 
was employed in the Civil Courts at Mainpuri. 
Some evidence has been adduced in support 
of this plea, but we do not ‘think that the 
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according to their own account the loan 
was to be'a mere preténce, as. they knew 
that the money was réally to he. given to 
the Judge. The trial Court rightly rem- 
arks :— l SG WÉ 

“the accused themselves admib. that even if the 
money was advanced asa loan, the advance was made 
in-order to please and accommodate . the Subordinate 
Judge and it would matter very little whether ‘the 
money was paid as a loan or as an undisguised 
bribe. In either case the payment would amount to an 
illegal gratification.” ' 

The trial Court has acquitted Dinkar 
Rao and Madan Mohan on the ground that 
they cannot be held guilty of the abet- 
ment of an offence under-s. 161, Indian 
Penal Code when they merely handed over 
the money incompliance with a demand 
from: the Judge himself, who never intend- 
ed totake the money as a bribe.’ The 
learned Government Advocate has contest- 
ed the finding that the Judge himself soli- 
cited a bribe, but we think that the trial 
Court’ has taken a perfectly ‘justifiable 
view. When Madan Mohan came to” see 
the Judge. he never opened the question 
of bribery. It wasthe Judge himself who 
opened the question, and he has admitted 
that heindicated by his manner that -he 
was prepared to receivea bribe. The mere 
fact that he did not ask for a bribe outright 
makes no difference. We take it that he 
certainly suggested toMadan Mohan that 
the offerof'a bribe would be acceptable. 
The question then is whether the accused 
in complying with the Judges demand for 
a bribe, were guilty of abetting an offence 
under s. 161, Indian Penal Code although 
the offence wasnot committed in conse- 
quence of the abetment end although 


the Judge took the money without any 


guilty intention. The trial Court - has 
answered this question in the negative. 
We understand its view to be that if the 
Judge had accepted the money as a bribe 
(i.e. with a guilty intention) the bribe- 
givers would be guilty -of abetment, be- 
cause they certeinly would have aided 
the -Judge to commit the offence of bribe- 
faking. But as the Judge never intended 
to commit the offence of bribe-taking ‘the 
bribe-givers cannot be held to have-aided 
him tocommit that offence ‘and, therefore, 
cannot be held guilty of abetting that 
offence. sie 


' The question is not free from, difficulty 
but we are unable to accept the trial 
Court’s view. bee ~ 

“- ection’ 107 of the Code explains that a 


a 


person can abet the doing of athing in’ 
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three different ways.(1) by instigating a, 
a person to doit, (2) by conspiring with a 
‘person to do it, or (3) by . intentionally 
‘aiding the doing of it. 6 
` In the present case we agree that the 
accused cannot be held to have instigated 
the Judge to take a bribe because he had 
shown his willingness to accept a bribe, so 
-there was noneedto incite him orto urge 
‘him on to take a bribe. 
! Wealso agree that the accused did not 
‘conspire with the Judge to commit the 
-offence of bribe-taking as the Judge admit- 
tedly never consented to commit such an 
offence. Madan Mohan and Dinkar Rao 
` however undoubtedly conspired together to 
offer the bribe totheJudge. This aspect 
of the case was not considered by the trial 
Court. -These two accused persons might 
therefore, have been charged with con- 
spiring together to offer the bribe. In other 
“words they might have been charged with 
‘abetment (by conspiracy) of the abetment 
ofan offence under s. 161, but as. they 
were not called upon to meet sucha charge, 
‘it is unnecessary for usto consider whether 
they might have been convicted onsuch a 
- charge. Onthe charge as framed there 
was no abetment by conspiracy. 

Now remains the question of abetment by 
intentionally aiding the commission of the 
offence. of bribe-taking. Whether the 
accused are guilty ofthis form of abelrnent 
depends upon the interpretation -of s. 103, 
oe Penal Code. This section enacts 
that:— 7 
o “A person abets an offence who abets either the 
commission of an offence, or the commissionof an 
act which would be an offence if committed by a 
person capable by lawof committing an offence 


with the same intention or knowledge as that of the 
abettor.” 


Explanation 2 shows that it is not 
necessary thatthe act abetted should be 
committed, and Explanation 3 further states 
that itis not necessary that the person 
abetted should have any guilty knowledge 
or intention. ; 

Applying the provisions of ss..107 and 108 
to theabetment of bribe-taking we think 
it is clear that if the Judge had taken the 
money as a bribe (t.e. with guilty inten- 
tion) thenthe bribe-givers would have been 
guilty under s. 109 of abetting an offence 
under s. 161. They clearly would have 
aided the Judge to commit an offence 
under s. 161 and the offence would. have 
been committed with the aid which con- 
stituted the abetment. The trial Court 
agreed to this conclusion and we express 
. our opinion onthis hypothetical case only 


EMPEROR V. DINKAR RAO, 


143 TO 


because Sir Tej Bahadur Sapru has gone 
tothe length of arguing that when a public 
servant solicits a bribe from a person then 
the latter commits no offence if he offers 
a bribe. The learned Counsel was unable 
to explain how this contention could be 
justified by the language of theCode, but 
he-relied upon the following extract from 
the explanatory notes made. by the authors 
of the Code. : 


“The person who, without any demand, express 
or implied, on the part of a public servant volun- 
‘teers an offerofa bribe, and induces that public 
-servant to accept it, will be punishable under 
the general ruleas an instigator. But the person 
who complies with a demand, however signified on 


‘the part of a public servant, cannot be considered 


as guilty of instigating that public servant to 
receive a bribe. We do not propose that such a person 


shall be liable toany punishment and as this omission 


may possibly appear censurable to -many persons, 
we are desirous to explain our reasons.” N 

It is interesting to note that the authors 
of the Code did not contemplate the punish- 
ment of a person who comphes with a 
demand made by a public servant for a 
bribe, but it appears that their. views were 
not accepted by the Legislature. The 
Ccde does not give effect to their views. 
We are bound to give effect to the language 
ofthe Statute and cannot give effect to 
draftsmen’s views which were. probably 
intentionally rejected by the Legislature. 

Turning now to the accepted facts of this 
case, we think that the bribe-giveis were 
guilty of abeiment although the Judge 
took the money without any guilty intention. 
The bribe-givers .did not aid the ccmmis- 
sion of an. offence, but they aided the 
Judge tocommitan act íi. e. to take the 
money) which would be an offence if ccm- 
mitted with the same intention -as that of 
the bribe-givers. Explanation 3 of s. 108 
makesit clear that the person abetted 
need not have. any guilty intention in cem- 
mitting the act, so the fact thatthe Judge 
tookthe money without any guilty inten- 
tion seems to be immaterial. His act 
would certainly have been an offence if 
committed with a guilty imlention. As 
his guilty intention was immaterial we - 
hold ihat the bribe-givers are liable as 
abettors of an offence under s. 161. 

The trial Court tcok the view that 
Explanation 3 applies only to abeliment- 
by instigation and not to abetment by 
intentionally aiding. He pointed out that 
the illustrations to this. Explanation 
ale all cases of instigation or of the com- 
mission ofan offence by the so-called 
abettor through an innocent agent. We 
are not prepared to narrow down. the 
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meaning Of this explanation as suggested. 
If the explanation had been intended 
to apply to abetment by instigation 
only, it would have been easy to 
substitute the words “instigated” and 
“instigator” for the words “abetted” and 
“abettor”. Itis clear, for example, that 
Explanation 5 of s. 108 applies only to 
abetment by conspiracy, but Explantion 3 
‘appliesto abetment generally and there is 
nothing to indicatethat it applies only to 
abetment by instigation and not to other 
kinds of abetment. The illustrations are 
obviously not intended to be exhaustive. 
Inour opinion the bribe-givers are not 
exonerated merely because the Judge took 
the money without any guilty intention. 
This view is supported by a decision of 
the lower Burma Chief Court.1n Emperor 
v., Nga Hnin, 38 Ind. Cas. 439 (1). In- that 
case the accused persons handed a sum 
of money to a Magistrate as a bribe. The 
Magistrate at once called in witnesses and 
instituted a prosecution. The accused were 
acquitted on the ground that the Magistrate 
by his silence and conduct had induced the 
accused to offer him the bribe, so the accus- 
ed could not be held guilty of instigating 
the Magistrate to receive the bribe. The 
learned Judge of the Chief Court pointed 
out that a person may abet not merely by 
instigation, but also by intentionally aiding, 
and made the following observations: — 

“Ifa public servant solicits a bribe and the person 
solicited complies with the cemand and hands him 
the money, heintentionally aids by his act, and, 
therefore, abets the taking of the bribe by the public 
“ servant; the fact that the bribe was solicited at most 


Fenders the abetment less culpable than it would 
otherwise be.” 


We are fully in agreement with this view. 
It must be noted that, in this reported case 
also, although the Magistrate was held to 
_ have solicited the bribe, he clearly had no 
intention of receiving the money as a bribe 
because he at once had the  bribe-givers 
arrested. If the public servani’s intention, 
as the person abetted, is immaterial we 
cannot escape the conclusion that the 
bribe-giversare guilty of the offence of 
abetment, although they only complied with 
a demand made by the public servant, and 
although the public servant had no inten- 
tion of receiving the money as a bribe. 

It has been argued for Madan Mohan that 
he didnot actually pay any money out of his 
own pocket to the Judge, and therefore he is 
not guilty of the offence charged. .We 
are not impressed by this argument because 


(1) 38 Ind Oas. 439; 18 Or. L J 327; 9LBR52 
10 Bur. L T 252, . 
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Madan Mohan negotiated the whole business 


with the Judge and with Dinkar Rao and 
was actually present when the bribe was 
given tothe Judge. So we think he is as 
guilty of giving the money as Dinkar Rao 
who actually provided the money. 

We hold therefore, that Dinkar Rao and 
Madan Mohan are guilty of the 
offence charged, but the fact that the 
money was paid atthe request of the Judge 
has an important bearing on the question of 
sentence... The learned Sessions Judge says 
that even if he had found them guilty, he 
would have passed a nominal sentence. We 
also think that only a very light sentence is 
called for. The accused acted on the sug- 
gestion of the Judge himself. They were 
tempted and caught in a trap. We agree 
with the trial Court that the plan of temp- 
ting and trapping the accused was objec- 
tionable, and should not have been resorted 
to by an offcer ofthe judicial department. 
We donot feel, however, that the bribe- 
givers deserve much sympathy. They 
acted undernosort of compulsion, such as 
any fearthat the Judge would show dis- 
favourifnot bribed. Finding that the 
Judge was apparently corruptible, they 
tried-to win a weak case by dishonest 
means. 

We dismiss the Government Appeal so 
far as Pundit Jagat Narain is concerned 
and confirm his acquittal. His bail bonds 
are cancelled. 
~- We allow the appeal so far as Dinkar 
Rao and Madan Mohan are concerned, set 
aside the order of acquittal ‘and convict 
them of the offence under s. 161 read with 
s. 116, Indian Penal Code, and sentence |Din- 
kar Rao to afine of Rs. 200 or two months” 
simple imprisonment in default, and Pundit 
Madan Mohan to a fine of Rs. 100 or one. 
month’s simple imprisonment in default: If 
the fines are paid the bail bonds are cancel- 
led. l 


As i Order accordingly. 
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of such euits—Hasential conditions—Importance of. 


leave of court and notice—Decree passed without 
complying with requirements as to leave or notice, 
whether binds parsons not parties —Scope of s. 11, Expl. 


“Order I, r., Civil Procedure Code, is anfenabling 
rule of convenience prescribing the conditions, upon 
which persons when not made parties to asuib 
may still bs bound by the proceedings therein. For 
the section to apply the absent persons must be 
numerous; they must have the same interest in the 
suit which,- so far as it is representative, must be 
brought or prosecuted with the permission of the 
court. On such “permission being given it becomes 
the imperative duty of the court to direct notice to 
be given to the -absent parties in such of the ways 
prescribed as the court in each case may require: 
while liberty is reserved to any represented person 
to apply to be made to a party tothe suit fp 668, 
cols 1 & 2.} eo 

The direction of all these matters is placed in the 
hands of the court, and the obtaining of the judicial 
permission and compliance with the succeeding 
orders as to notice, are quite clearly the condi- 
tious on which the further proceedings in the suit 
become binding on persons other than those actually 
parties thereto and their privies, Bedfurd (Duke) v. 
Ellis (1), Srikhanti y. Indupuran (2), Markt v. Knight 
Steamship Company (3), Baiju Lal v Bulak Lal (4) 
`- and Srinivasa Chariar v. Raghava Chariar (5), referred 
to [ibid] 

Order I, r 8 in no way debars a member of a 
community from maintaining a suit in his own right, 
although the act complained of may also be injurious 
to the whole community |p. 670, col. 1.) 

In order that a decision in a suit covered by O. I,r.8 
Civil Procedure Code, may be res judicata ina subse- 
quent suit under O. I, r. & under the provisions of 
Expl 6tos. 11 of the Oivil Procedure Code, it is 
necessary that the conditions laid down in O.I,r. 8, 
must have been complied with in the former suit, 
The observance of requirementsas to notice is essen- 
tial. ‘They constitute the nearest available substitute 
when dealing with numerous persons, scattered it may 
be. throughout India, for the personal service upon a 
defendant required in the case of an ordinary suit, 
Itis no more permissible to dispense with the ore 
requirement than with the other if the person in view 
is to be bound by the decree. Thana Kottv Muntap- 
pa (6). [p 672, col. L] 

Bona fide litigation will not excuse the neglect of sta- 
tutory conditions and ifthe litigation be not bona fide 
the most complete observance of these conditions will 
not give tothe decree the force of a res judicata, 
[ibida] 

Explanation 6 to s. 1l is not confined to cases cover- 
ed by.O. I, r. 8 bub extends to includs any litigation 
“in which, apart from the rule altogether, parties are 
entitled to represent interested persons other than 
themselves. [p. 671, col 2] 

No encouragement should be offered to 
litigants, ifthey would obtain the full benefit of O I, 
r. 8, to be careless in securing full compliance with 
the conditions of the rule both in the letter and in the 
spirit Gopalacharyulu,v. Subhamma (7), referred to, 
[p. 625; col. 2.] 

[The legislative history of representative suits in 
India explained and reviewed ] 


[The decision of the Madras High Court in 107 Ind, . 


Oas. 785 reversed. | 
Messrs. W. H. Upjohn, K. C., and K. V. 
L Narasimham. for the Appellant. ` 
Messrs. L. De Gruyther K, ©., and ©. 
Sidney Smith, tor the Respondent. 
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Lord Blanesburgh.—At Tiruchendur in 
the Tinnevelly District, there is a templè de- 
dicated to Subrahmanyaswami deseribed by 
the appellants asa public temple of classic 
fame and great antiquity, open to and attend- 
ed by all non-Panchama nor-polluting Hin- 
dus from all parts of India, of all sects; in- 
cluding the appellants’ “community of the 
Vaniya Vaisyas.” In thesuit, out of which 
this appeal arises, the appellants “for 
themselves and as representatives of all 
members of Tiruchendur Vaniya Vaisyas” 
set up a right to worship in the Inner 
Mayil Mahamantapam of the temple. The 
defendants were the trustees of the temple, 
certain sthanikars and servants under 
the control of the trustees and three 
members of the Vellala community of 
Tiruchendur. They were sued “for them- 
selves, and as representatives of all persons 
similarly interested in the subject-matter 
of the suit.” The suit was filed under 
O. I, r. 8, of the Civil Procedure Code— 
a rule to which full reference must later 
be made, and the claim of the plaintifis 
was resisted by all the defendants on 
grounds set forth in detail in the written 
statement of the trustees. These comprised 
answers on the merits, with a separate 
defence of res judicata. The claim was 
barred, so it was alleged, by a decree 
pronounced in 1878 in'a suit represent- 
ative in character and seeking the same 
relief. 


This defence, along with all the other 
answers made by the written statement, 
was repelled by the learned Subordinate- 
Judge of Tuticorin, who on. the 17th March, 
1923, after a very elaborate judgment 
dealing with all the issues raised, decreed 
the suit. The respondents appealed to 
the High Court at Madras. In that court 
the learned Judges found it convenient to 
deal with the plea of res judicata as one 
preliminary to all the others, and afler 
full argument they came to the conclusion 
that it had been established. As, however, 
the course of decisions throughout India 
hed not been uniformon the point at issue, 
they thought it well to refer the question 
of res judicata to the Full Court for 
decision. There, the same view was taken 
cf the plea, and withan intimation to that 
effect the case was remitted to the learned 
Judges by whom the appeal had so far 
been heard, to pronounceupon the question 
whether the former suit had in fact, in 
its trial, been treated as a representative 
suit for the benefit of all Vantyas so as 
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ts be. fit, to be decisive: of the present 
Case... a ; 

This question having later been answered 
in. the affirmative by. the learned: Judges, 
it became unnecessary for them tc go into 
any of the other issues raised on the appeal,. 
which accordingly, by decree of the 16th 
November, 1927, was allowed and ihe suit 
dismissed. Hence, the plaintiffs’ present 
appeal to His Majesty in Council, upon 
which, it is agreed, that the only questions 
in hoc statu open -for determination are 
the two which have by the, High Court 
been decided in. favour of the respondents. 
Whether the litigation is to proceed further 
or not will become clear after it has been 
ascertained whether the views of the High 
` Court on these two questions are or are 
not well founded. 

. It will appear as the case develops, that 
the decision must finally be rested on a 
proper appreciation of the provision of the 
Code of Civil Procedure with reference to 
representative suits due regard being 
had to. the conditions, if any such there be, 
which must be observed, if a decree in 
such a suit is to be binding on persons not 
actually parties or privies thereto. It will 
accordingly be convenient at: the outset to 
trace the legislative history of represent- 
ative suits. 
_. Prior tothe: Code of 1877 such. suits, al- 
though. not unknown in India, were not the 
subject of legislation. With reference 
to them, the practice followed by the 
courts there did not apparently, differ, in 
substance, from that which had for at 
least a century, obtained in the Court of 
Chancery in England. This practice, as 
described by Lord Macnaghten, in the 
Duke of Bedford v. -Ellies (1) is copious- 
ly referred to in the judgment of 
the High Court, and need not he ‘further 
elaborated now. It will suffice, as an il- 
lustration of the corresponding practice in 
India, to. draw attention to a judgment of 
the Madras High Court pronounced in the 
year 1866 in the. case of Srikhanti v. Indu- 
puram (2). There inthe first, of two suits, 
the plaintiffs had been 54 inhabitants of a 
village who claimed against 67 inhabitants 
of an adjoining ‘village a revision or altera- 
tion of the boundaries between the two. The 
second suit, the subject of the report, was 
one by other villagers claiming the same 
relief against the adjoining village,and theres 
in it was held that the two villages had each 
been effectually represented in the: first suit 
and that the inhabitants of both were in 
_ (1) (1901) A O1: 70 L J Ch. 102; 83 L T 686. 
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substance, parties to the.earlier litigation 
which was of a public- nature dealing with 
a ‘claim in which all had a common interest. 
In these circumstances the decree in the 
earlier suit was a bar tothe. claim being 
again litigated. The court emphasised 
the fact’ that convenience, where commun- 
ity of interest existed, required that a few. 
out of a. large number of persons’ should, 
under proper conditions, be allowed to re- 
present the whole body, so that in the reż 
sult all might be bound by the decree, 
although some only of the persons concern- 
ed were parties namedin the record.’ In 
the absence of any statutory provisions on 
the subject, the courts in India, it would 
seem, prior to 1877,.assumed the task and 
duty to determinein the particular case 
whether, without any real injustice to the 
plaintiffs inthe later suit, the decree in 
the first could properly be regarded as an 
estoppel against the further prosecution by 
them of thesame claim. 6 ae 

In the ‘seventies of the last century the 
subject was dealt with by legislation ‘both 
in England and in India—in England; to 
refér toits legislation first, by O. . XVI, 
r. 9tothe Judicature Act, 1873, The effect 
of that rulein relation to representative 
action was, in substance, to introduce into 
all the Divisions of the High Court the 
practice which, prior to the Act, had obtain- 
ed in the Court of Chancery. But, as 
was pointed out by Fletcher Moulton, L. J., 
in Markt v. Knight Steamship Company (3) 
in extending the procedureto all Divisions 
of the court, the rule also formulated it, 
and the question . whether the enactment 
accurately. or otherwise expressed the pre- 
vious practice of the Court of Chancery 
became accordingly little more than ac- 
ademic. l 

A similar observation may, perhaps, with 
equal appositeness, be applied tothe corres- 
ponding Indian Legislation on the subject 
1o which attention will presently be direct- 


ed. - 

The English O. XVI, r. 9 which has re- 
mained unaltered until now, is in the fol- 
lowing terms :— , l 

“Where there are numerous persons having the 
same interest in one cause or matter, one or more 
of such persons may sue or be sued, or may be 
authorised by the court or a Judge to defendin such 
cause or matter, on behalf, or for the benefit óf all 
persons so interested.” : Oe 

A passing reference to the English practice 
under that Rule in regard to two matters 


(2) 3M H OR 226. | 
(8) (1910) 2K B 1021 at page 1038;79L JK B 939; 
103 L T 369. 2) Fs 
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“may bè helpful here. “First, it has been 
‘““‘deemed essential that in a representative 
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when not made parties to asuit may still 
be bound by the proceedings therein. For 


“action the class of persons on behalf of 
whom .relief is soughtshould be clearly 
defined. In the interests of precision it is 
expected that the class shall be so defined 
in the writ :see e. g., Markt v. Knight.Steam- 
ship Company (3) but the gist. of the re- 
quirement is that as the judgment in such 
an action is binding on all the members of 
the class represented, it is of the essence 
that the range of the estoppel be- defined 
somewhere on the face of the proceedings. 
Again in England if the action is properly 
brought’by plaintiffs as members of a class 


having a common interest to vindicate “the. 


rights of the class, it will be no objection 
that, they may have added a claim in respect 
of some matter in which they say 
they have been’ wronged in their 
in dividual capacity: Duke of Bedford v.Ellis 
(1).Supra. But, allthe same, it remains 
true that if the plaintiffs’ claim is substan- 
tially one for damages for an alleged wrong 
to themselves individually, the suit is not 
held to be representative in the true or ef- 
fectivesense of the term. 

In India representative suits were made 
the subject of legislation in the Code of 
@ivil Procedure of 1877 by provisions clear- 
ly based on the English precedent, but 
with modifications introduced: of definite — 


even of compelling significance in relation. 


to the very question here under considera- 
tion. , 

These provisions, contained originally in 
s. 30 of the Code of 1877;.are now to be 


found in O.I, r. 8 of the Code of 1908 in 


the terms following :—. 

“(1) Where there are numerous persons having the 
same interest in one suit, one or more of such per- 
sons may, with the permission of the court, sue or 
be sued ‘or may defend in such suit, on behalf of or 
for the benefit of ail persons so interested. But the 
court shallin such case give, at the plaintiff's expense, 
notice of the institution of the suit to all such persons 
either by personal service, or, where from the number 
of persons or any other cause such service is not 


reasonably practicable, by public advertisement as the. 


court in esch case may direct. 

(2) Any person on whose behalf or for whose be- 
nefit a suit is instituted or defended under sub-r. 1 
may apply to thecourt to be made a party to such. 


1 
The effect of this enactment standing alone 


appears to their Lordships to be as little. 


open todoubt as isits purpose. As in 1873 
had happened in England, it formulates in 
1877-for India the former exception to the 
‘ general principle that all persons interested 
in .a suit shall be parties thereto. It-is an 
enabling rule of convenience prescribing 


the conditions upon which such persons. 


the section to apply the -absent persons 
must be numerous; they must have the 
same interest inthe suit, which, sofar as 
it is representative, must be brought or 
prosecuted with the permission of the court. 
On such permission being given it becomes. 
the imperative duty of the court to direct 
notice to be given to the absent parties in 
such of the ways prescribed as the court in 
each case may require: while liberty is 
reserved to any represented person to apply 
to be made a party to the suit. 


The direction of all these matters, in 
striking contrast to the English rule, is 
placed inthe hands ofthe court and the 
obtaining of the judicial permission and 
compliance with the succeeding orders as 
to notice, are, asit seems to their Lordships, 
quite clearly the conditions on which the 
further proceedings in the suit become 
binding on persons other than those actual- 
ly parties thereto and their privies. In 
their Lordships: view the position under 
s. 30 is correctly and clearly stated by 
Ameer Ali, J., in Baiju Lalv. Bulak Lal (4) 
where hesays:—“The effect of s.30 isthat 
unless such permission is obtained by the 
person suing or defending ihe suit, his 
action has no binding effect on the persons 
he chooses to represent.”. “Ifthe course pre- 
scribed bys.30 isnot followed in the first 
case the judgment does not bind those 
whose names are not on the record,” is 
another correct slatement .of the positions 
See Srinivasa Chariar v. Raghava Char- 
iar (5). 

It is convenient now to examine the decree 
which has been found to be .a bar to the 
present suit. Itis oneby which the Sub- 
ordinate Judge of Tuticorin on the 19th. 
June, 1878, dismissed Original Suit No. 14 of- 
1877. It was affirmed by the High Court’ 
at Madrason the 28th April, 1879, in Appeal 
Suit No. 73 of 1878: vi 

The records of the suit appear to have: 
been destroyed under the rules for the 
destruction of documents and the nature 
and details of the litigation can now only be- 
gleaned from public copies of the plaint,. 
of the judgment and decree of the Subordi- 
nate Judge and of the judgment of the. 
High Court onappeal, all produced by one. 
ot the respondents. . 

From these documents it appears that 
the suit followed upon an unsuccessful. 

(4) 240 385. 7 ' 
(5) 23 M 28; 7 M L J 281. 
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magisterial prosecution of the plaintiffs for 
alleged criminal trespass intothe Tiruchen- 
dur temple on the 8th of February, 1876. 
In the suit the complaint, which before the 
Magistrate had been a trespass .on the 
part ofthe accused, became ithe illegal 
ejection of the plaintiffs from the temple. 
The suit was commenced on the 8th of 
November, 1877. The Code of 1877 had 
come into force on the Ist of October pre- 
viously: The proceedings were accordingly 
regulated by s. 30, although it may well 
have been, as, is now pointed out by the 
‘High Court, thatthe pleaders at Tuticorin 
had not yet become familiar‘with the pro- 
‘visions of the section, | 

. The plaintiffs:were four Vaniyas (three 
~ of thëm members of a family of the village 
of Venkataramapuram), anda fellow caste 
man of Thattamadam. It was they who 
had been prosecuted for trespass. 
from Tiruchendur was added as plaintiff. 
Nor was thisomission accidental, because 
as appears fromthe judgment of the Sub- 
ordinate Judge, it had been a matter of 
complaint .by the plaintiffs that none of 
the Tiruchendur peop’e would give evi- 
dence in their favour and that even their 
own castemen of that place would not come 
forward through fear of the defendants, 
In other words, the plaintiffs did not even 
suggest that they were then representing 
Tiruchendur Vaniya Vaisyas Inany sense. 
But it is on behalf of ihe- Vaniyas alone 
that the present suit is brought, At-the 
very outset, therefore, it becomes more 
than doubtful whether these local Vaniyas, 
the only appellants here, were in any 
way interested -or concernedin the earlier 
litigation. The difficulty; it will- be seen, 
increases and , becomes more general on 
further examination. 

A mere perusal ofthe plaint in the suit 
is enough to produce the impression that it. 
was to obtain redress for the unjust and‘ 
forcible exclusion of the plaintiffs from the 
temple on the aforesaid &th February, 1876, 
that the suit was really launched. For. 
that exclusion, exemplary damages assess- 
ed at Rs. 5,200 are claimed by the plaintiffs - 
individually. The order and description’ 
ofthe defendants lend colour to this view.. 
Defendants Nos. 1 to 7, servants appa- 
rently ofthe temple, are alleged -to have- 
been the actual aggressors: defendant 
No. 8, the manager, and defendants Nos. 9: 
to 11 Dharmakartas of the temple are: 
alleged to have permitted and connived ab 
the aggression, while the claim against. 
all the elevenis purely individual and-in 
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nu sense representative. It is true that 
following upon the charge of personal 
agression there isan allegation that the 
defendants since ils date had been obstruc- 
ting theentire ‘community of the Vaniyas 
including the plaintiffs from crossing the 
outside compound of the temple and enter- 
ing in. IJtistruealso that there.are else- 
where in the plaint references io Vaniyas 
generally and that by the original prayer 
as now correctly iranslated by the learned 
Subordinate Judge, the right asserted was 
“the right of the Vaniya caste including 
the plaintiffs and others,” and was expressed 
in terms which-are in substance the samé 
Nevertheless 
the impression persists, if the pleading. be 
read as a whole, that it was the rights or 
wrongs of the individual plaintiffs which 
were in contest, and that the position of 
members of the Vaniya caste generally 
cameunder notice only for the reason that 
it was as Vanlyas that the plaintiffs had 
suffered any wrong at allatthe defendants’ 
hands. The language of representation is 
nowhere used, and the conclusion that the 
relief claimed .was ‘really individual is. 
strongly confirmed by the remaining’ 
records ofthe suit still extant. There is; 
first, the decree of the 19th June, 1878. - 
It begins with “Particulars of the Claim” 
in the words following.— ; 
“This suit has been brought for the recovery 
of Rs. 5,200 ‘as exemplary damages’, fore declaration 
that plaintiffs are entitled to enter into the Snb-"" 
rahmanyswami temple . at Tiruchendur for worship 
at the spots marked Aand B in the plan of the 
temple, Wx. A, and for the issue of a permanent 


injunction restraining defendants from causing any. 
obstruction to their doing Bo,” i i 
This decree is an ofäcial, document issued. 
by the authority of the Court. In it there. 
is-not from its. beginning to its end’ the 
slightest hint that any persons other than 
the plaintiffs and. defendants named as, 
pariies are interested in or affected by it. 
So also, .in his judgment, leading to the’ 
decree, ihe learned Subordinate. Judge’ 
describes the plaintiffs’ claim in the follow- 
ing similar terms :— l n 
‘“Plaintifia are ‘Vaniyas or oilmongers.’ They. 
went on the &th February to the . temple 
.. ; to perform a certain vow, and while engaged 
in-performing it, defendants Nos, 1 to 7 (the servants of ` 
the temple) turned them out of the temple onthe’. 
ground that they had tranegreesed the limits pres- ` 
cribed for the admission of their caste people, and ` 
then prosecuted them for criminal trespass before ‘ 
the Sub-Magistrate. That ` officer convicted them 
of the offence laid to their charge, but the Head 
Assistant Magistrate on appeal quashed the con» 
viction. And now plaintiffs seek the recovery of 
the sum of Rs. 5,200 ‘as exemplary damages ` from 
defendant Nos. 1 to 7 and defendants Nos, 8 to 11, the r 
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manager and trustees of the temple, and pray for. 


» declaration that they and their family are entitled 
to make, their worship atthe spots marked A and 
B in the..plan of the temple, Ex A, and-for. 
a permanent injunction restraining defendants from 
causing any obstruction to their doing so.” i 
„ More colourless upon this point, but 
still pointing to the same conclusion, is the 
judgment of the.28th April, 1879, of the 

‘High Court on appeal. There the learned 
Judges‘say :— : 

“We think the reasons assigned by the Judge 
who. passed the decree dismissing the plaintifis’ 
suit afe ‘éatisfdctory to show that plaintifs have 
not made out the right they claim.” 

Nor isthe omission of all reference to 
representation a mere question of form. 
Their Lordships bear in mind thats. 30 

isra ‘enabling enactment. It in no way 
debats a member of a community from 
maintaining *& suit in his own right, al. 
though the: act complained of may also 

oP Nae i 
be injuriows‘tothe whole community. This, 
in the. view of the Board, 15 the very 
privilege which the plaintifisin the earlier 
suit were exercising. ; 

Further, with reference to that suit their 
Lordships have regard to the finding of both 
Courts in India— a finding made with em- 
phatic assurance by the High Court—and 
one so important in each aspect cf this 


appeal that they quote it textually :— 


“iVe are satisfied,” say the learned Judges, “that 
no permission was applied for orally or in writing, 
and that no -permission was granted expressly or 
impliedly _ under s. 30 corresponding to O I,r. 8, 

"QiviL Procedure Code, to the plaintiff fo sue on 
‘ behalf of or for the benefit of all the Vaniyas 
interested, along with the plaintiffs, to worship 
in the Tiruchendur temple as alleged by the plaint- 
ifis.” we ; ; 

Inthe result with all these converging 
considerations in mind their Lordships 
äre ‘in. agreement with the learned Subor- 


dinate Judge that the original suit, at all 


events by the date of the decree, had þe- 


come one from which .every trace of rep- 
resentation was eliminated ; that the dec- 
tee’ of dismissal was as it bears to bea 
decree inter partes’ only; and that if the 


plaintiffs had, by the learned Subordinate’ 


Judge, been held entitled to judgment, 
they would have obtained from him, at 
the most, the individual order in the terms 
which, as he stated, they were then claim- 
ing. Further, their Lordships, at this stage 
of the case are much impressed by the 
fact that s. 30 was never invoked, Its 


provisions may have been only dimly ap- 


preciated by the Pleaders in November, 
1877, but it cahnot be assumed that they 


‘were not familiar to the learned Judge’ 
by June, 1878,-and to the High Court by 
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April 1879, and it is preferablé to con- 


clude that they ‘were in no way. referred ` 


to because on -the true view of the case as- 
‘presented to both Courts the suit was nob. 
one to which they- had any application. | .. 

The learned Judges of the. High Court 
hold the view 


suit governed by s. 380, but they do not, 
as their Lordships very respectfully think, 
face fully the difficulties in the way of that 
conclusion. Their view that the reference 


to “family” in the quoted passage from ` 


the. judgment of the learned Subordinate. 
Judge is a slip for “community” is not, 
in the faceof the contemporaneous decree, 
one to be safely accepted : the omission of 


all’ reference to representation cannot pro- - 


perly be regarded as a mere question o 
form, and, in the result, their Lordships, 
if it were necessary, would be prepared 
to hold that this plea of res judicata had 
not been made good for thesimple reason 
that the original suit isnot shown by the 
respondents to have been a representative 
suit at all. i 

But even if it be assumed that the ori- 


ginal suit was a representative suit go-__ 


verned by s. 30, but one which was pro- 
secuted without leave of the Court and 
with no notice given of its institution, 
either as required by the section or at all, 
then the very serious question arises 
whether the decree in such a suit is brought 
within s. 13, Explanation 5, of the Code of 
1877, which deals with the plea of res 
judicata. The section, with the addition of 
the words printed in square brackets and 
inserted for thefirst time in 1908, has now 
become s. 11, Expl. 6 of the present 
Code. It is as follows :— 

“No Court shall try any suit or issue in which the 
matter directly and substantially in issue has been 
directly and substantially in issue in a former 
suit between the same parties, or between parties 
under whom they orany of them claim, litigating 
under the sime title in a Court competent to try 
such subsequent suit or the suit in which such 
issue has been subsequently raised, and has been 
heard and finally decided by such Court.” | 

Explanation Vi. ; 

“Where persons litigate, bona fide, in respect of 
[a public right or of] a private right claimed 
in common for themselves and others, all persons 
interested in such right shall, for the purposes of 
this section, be deemed to claim under the persons 
so litigating ta 

. Based upon that enactment, the question 
with reference to this defence ofres judi- 
cata, referred by the High Court to the 
Full Bench, was, as interpreted . by the. 
Full Bench, asfollows:— - 


‘Is Explanation 6 to a, 11 controlled by Q. I, 2, 8 of 


that the earlier suit was, ` 
‘and was conducted as, a representative . 


t 


1933: . ae 7 saí 


E 

the Civil Proeeduré Code SO, 85 to prevent a sübze- 
quent suitfiled with leave under O., r. 8, “bys wo or 
more members Of + the = community 
elaim aright in. cominon to them And the - other? 
members of the’ community,“ and ae to enforce it., 
on behalf of themselves and.the community, Geing “ 
res judicata -by reason of a decision given after bona 
fide contest in a”previous suit filed without leave 
under s. 30, Civil Procedure Code, 1877, by some other 
members of the community claiming the same Tight 
and seeking. to enforce it on behalf of the com- 
munity ?' i 


The question, of course, as has been 


already shown, is based upon assumptions . 


in regard to the “previous suit,” which 
their “Lordships do not accept, but its 
object and meaning will, -perhaps, be best 
appreciated by the answer returned which, 
shortly. stated, was, that Expl. 6 is 
not controlled by O. I,r. 8, and ifa court 
allows a suit to which the rule applies to 
proceed in a representative capacity for 
the benefit ‘of numerous parties all these 


“o parties will be bound by the decree, if 


the contest leading to it were bona fide, 
even although the procedure prescribed hy 
the rule wasin no respect followed. The 
' far-reaching importance of this pronounce- 
- ment of the Full Bench,. couched as it is 
‘ In general terms, will at once be recognis- 
ed. lt introduces into s. , with Expl. 
6—iiself an ae "of adjective 


- ` law only—a result which ‘attaches to the 


explanation the effect of new substantive 
law in that it clothes with all the binding 


force as against them of a res judicata a 


decree ina representative suit which, apart 
from the explanation, has no binding effect 
upon the persons therein expressed to be 
represented,” A’ pronouncement. which has 
this result is not one to be accepted readily, 
and their Lordships .believe it to be mis- 
taken. ` 
_.. Before considering it critically, however, 
it will be convenient to recall the: cir- 
cumstances in which, in the Code of 1908, 
the words “a public ‘right of” were added 
.to the explanation. The addition, it will. 
be found, throws light upon the question at 


: issue, 


In the Code of 1903 there was introduced, 
for the first time, a provision — Section 91— 
by virtue of whichthe Advocate General or 
two or more persons, with his consent in 
writing, might, in the case of a publie . 
nuisance, institute ‘a suit, though no special 
damage had been caused, for a declaration 
and injunction, and: for such other relief 
as might be appropriate to the circumsta- 
nees of the case, If the plea of res judicata 
was toapply to ae Rois in'such a suit, 
Bome addition to: Expl. 6 seemed to. 
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be called for. The addition of the word 


Tho FAE public right or of” in the place where they 


are ound. was apparently regarded as suffici- 
ent for that purpose, because it is everywhere 
accepted that the enactinent therein ofs. $1 
was the only reason for their insertion i in the 
same Codeof 1908. 

Their Lordships will pr eséntly advert 
to the light ihrown upon the explana- 


tion as a whole by the introduction ofthese: 44. 


words. i 

The view of it taken bý the Full. ench; y 
however, purported to be based rather upon 
authority and upon certain general ‘con- 
siderations than upon its actual wording. 
And here their Lordships- doubt: whether 


any representative authority can be fonitd e ra 


broad enough to -cover the present“ case, 
while with the general consideration invoked 
they are not in sympathy. As to, authority fs 
they are impressed by the facfSthat -even 
before the Code of 1908 there were-Seyeral 
decisions -Thanakota v. Muniappa ~,.(6), 
may be selected as typical—in which the 
view was taken that if what may becalled 
an O. I, r.8 suit was to have the benefit 
of the explanation the conditions of the 
rule must have been complied with fully. 
While in other cases in which it might 
superficially be supposed that the opposite 
view had been taken it will be found that 
the question at issue was not so much 
whether, where none of the conditions of 
the rule had been complied with the benefit 
of the explanation could be 
extended to the decree in a suit 
expressly within the terms of the rule— 
which is the present case—as whether to 
bring the decree within the explanation, 
the conditions of the rule had not to ba 
observed even in a suit which while within * 
the words of ‘the explanation was not within. 
the words of the rule at all. And the 
result of the decisions has shown that the 
explanation isnot confined to cases covered. 
by the rule but extends to include any 
litigation in which, apart from the rule 
altogether, parties are entitled to represent 
interested persons | other than themselves.. 
Nor are their Lordships impressed by the 
general principles upon which apparently 
the Full Bench relied. First of all the 
learned Judges in ignoring the conditions. 
imposed by the rule seem to have discount- ` 
-ed altogether the requirements as to notice. 
thereby made so prominent. The observa- 
nce of these requirements, their Lordships. 
hold to be essential. They:constitute the 
nearest : available substitute whan dealing. | 
(6) 9M 496 |. es ; 
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-knowing 


a 
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‘upon a deféndant required, im the case .of 
It is no mare permissible : 


an ordinary suit. 
to -dispense with the one requirement than 
withthe, other if the person in view: is to 
be bound by the . decree: It may indeed 
be ‘the dase ilat: in some representative 
uits,- however ` - far-reaching the notice, 
abséht persons will have only a chance of 

that litigation affecting their 
‘interests ,is‘on ‘foot. But of that chance 
they are. nok to be” deprived. It will be 
as ğood:& chance as the. court can give, 
and ‘théy--areentitled to rely on the due 
dischdérgé“by the court of its duty in this 


»>smatter - one: of. the most _responsible with 


` must, 


whick-it could be entrusted. a 
And the fact that in very many insta- 


é neces the, notice directed will not achieve 


its tul), purpose: and that many persons 
concerned may remain in ignorance of the 
procéedings, may well have prompted the 
further condition of the explanation that 
the decree in such a suit to be binding 
on. absent persons must follow a bona fide 
litigation. This condition the Full Court 
seem to regard -as the panacea for all 
irregularity. In their Lordships’ judgment 


it is. not so to be read. Bona fide litiga- 
=rtion will not excuse the neglect of statutory 


conditions. If the litigation be not bona 
fidé-the ‘most complete observance of these 
conditions will not give to the decree the 
force of a res judicata. 


In their Lordships’ view the difficulty in 


“associating the explanation with the rule is oc- 
* gasioned only by the generality of the words of 


the rule, and that difficulty, as they think, 15 


‘‘temoved by the addition to the explena- 


ij 1 


tion made in 1908. 

So far as mere. words are concerned it 
probably would have to be agreed that a 
suit in respect of a public nuisance brought 
by any member of the public would be a 
litigation “in respect of a public right.” 
When, hcwever, it is found that such a 
litigation where no special damage has 
been sustained : is .only authorised under 
the Code if it be instituted with the con- 


. gent in writing of. the Advocate-General,: 
is it to be said that the benefit of the. 


explanation is to bé extended to a decree 
in such a suit where no such consent has 


been obtained, the necessity for it having- 
The answer 


been, perhaps, overlooked? 
it seems, be in the negative; but 
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with humerous persons, “scattered it may be apply, to a-decree-in a representative suit ` 
throughout India, for the personal service.» .properly ‘so-called, ~ when. :in .view “of the. 
provisions’ of the Code ‘in that behalf, “no : 
persons interested in such right. other than hi 


e 


v 


the. persons litigating, are affected by the 
decree.” 


. reached on this important question 1s justifi- 


ed even on the wording of the explanation, 
they. are by no means unconscious of. the 
difficulties pointed out by the High Court 
of Madras in Gopalacharyulu v. Subbamma, 
(7) and they would not exclude the pcs- 
sibility ofa decree being within the benefit’ 
of the explanation where the litigation 


having been bona fide the omission’ to < 
comply with the conditions of the rule has” 


been inadvertent, and no injury from the 
omission has been sustained by the plaintiff 
in the second suit. But it is, their Lofd- 
ships think, imperative to have it recognis- 
ed that the burden upon a defendant 
seeking a ruling to that effect is heavy 
indeed. 
think, be offered to litigants, if they woul 
obtain the full benefit of O. I, r. 8, to 


be careless in sacuring full compliance, , 
rule both in. . 


with the conditions of the 
the letter and in the spirit. 

On the whole case 
Lordships have reached the conclusion that. 
the learned Subordinate Judge was right 
in holding that the defence of res judicata 
had not been established. 

This appeal, therefore,sshould be allowed 
and the case be remitted to the High Court, 


with a direction to dispose on the merits. s 
‘the decree, . 


of the defendants’ ‘appeal from 
of the 17th March, 1923. 


‘And their Lordships will humbly advise- 


His Majesty accordingly. 
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While, however, their Lordships - 
are of opinion that the conclusion they have ` 


No encouragement should, they- 


accordingly theii.. 


a 


Pi 
t 
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The appellants are entitled to their costs_ `< 


of this appeal, and of the appeal to the 
High Court as from the day when it was’ 
opened. The remaining costs of that appeal: 
already incurred, 
thereof hereafter to be incurred, will be 
dea't with by High Court when disposing: 
finally of the appeal. 


A. 

Solicitors for the Appellant:—Messrs. Hy. 
S. L. Polak & Co. 
‘Solicitors for the Respondent:—Messrs, 
Douglas Grant & Dold. 


- (1) 55 Ind. Cas. 984; 43 M 487: 38 M LJ 493; (1920). 


MW N 435; 27 M LT 219, 


although the imstance is more striking, the’ | 


same principle must, their Lordships think, 
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and ‘all further costs . 
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which a sale is adjourned. 
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ALLAHABAD HIGH ‘COURT. 
_ First Civil Appeal No. 191 of 1931.. 
March 1, 1933. 
SULAIMAN, C.J. AND: ‘THOM, J. 
Lala CHUTTAN LAL - eee — 
i APPLICANT - APPELLANT 
versus 
Sar re MOHAMMAD IKRAM KHAN— 
- DEcREE-HOLDER — OPPOSITE PARTY — 


RESPONDENTS. ` 
Civil Procedure Codé (Act V of 1808), 0. XXI, r. 
99—A pplication to set aside sale—Al aterial i regularity 
—Sale of ancestral properties irst— Omission to 
mention, hour to which sale is adjoitrned— Gross under 
valuatión—Judgmént-debtor obtaining 
agreeing to-sale without fresh proclamation— Omission 


to . raise ‘objection when notice is serred on sale 


proclamation—Right. to raise -objections at subsequent 
staye—Waiver—Kstoppel. 


‘As there is no, rule which fixes ‘the exact grde: 


in which different properties ordered ‘to-be sold by 
different courts should be sold there is no serious 
objection to the sale-officer staking - -up the nen- 
ancestral properties for sale in the first instance 
and he dces not commit any irregularity in doing 50. 
Inamullah Khan v. Shambhu Dayal (1, followed. 
[p. 674, col. 2.) . 

Where 2 judgment- debtor -gets 3 postponement of 

the sale agreeing thatasale may be held afier the 
time granted without a fresh proclamation for sale 
it is no longer open‘to him to say that tlie sale, which 
took. place without any fresh proclamation, is 
vitiated because there was come irregularity -in the 
sale proclamation issued on the previous .cccasion. 
Girdhari Singh v, Hardeo Narain £), relied on. [p. 
675, col. LJ]. 
x An omission to mention the incumbrances 
sale proclamation, would not by iteelf be injurious to 
the:judgment-debtor, because it would only be likely 
to persuade ‘the auction- purchasers to offer a higher 
price: [p. 674, col. 2.] 

Where a sale is postponed itis the duty of a court 

to specify not.only. the day but ‘glso the -hour to 
But“ as- ‘Yegards landed 
(Civil, > gl. 1I, page 3, 
Appendix (B) (1) r. 2 lays down that’ “thé pale shall 
commence at -noon at all Seasons’ in all districts. In 
euch cases .apart “from , the: question that. there is a 
definite: Tule inexistence which lays down at what 
time the sale is to commence, and that, therefore, the 
intending purchasers presumably know the usual 
hour, -the failure to mention the exact hour in the 
order ceaszs to he a material irregularity when it is 
agree that no proclamation .cr notice of the: sale 
would be-issued. 
- -Gross -undervaluation of the properties in the pro- 
clamation of sale is-a material irregularity but when 
notice :is served .on the judgment-debtor under O; 
KAI, r. 63 , Civil ,Precedure Code and he dozs not 
raise any. “objection then on this score, he cannot, 
under ‘the provisions of the amendment made to 
O. XXI, r. -90 by- the: Allahabad -High Court be 
allowed to urge. this objection .a3 a ground ‘for 
setting aside the-sale under O XXJ, r. 90, Civil Pro- 
Geduré Cade. Abdul Rauf Khan v. Gainrunnisen (5), 
referred to. [p. 675, col. 2] 


First -Civil Appeal from an order of the 


Subordinate Judge, Muzaffarnagar, dated 
the 30th July 1931. i 

Dr. K. N. Katju and Mr. B, L. Dube, for 
the Appellant, 
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Messrs. Mukhtar Ahmad and N. A. Sher- 


Judgment.—This is a judgment-debtor's 
appeal from an, order. refusing toset aside 
‘an auction-sale. The judgment- debtor al- 
leged material irregularities and fraud ın 
_ publishing and conducting ‘the sale and 
substantial injury in consequence. . 

, It appears that a simple money decree 
dated the 16th of July 1929, had “been in. 
| Lánded properti- 
es belonging to the judgment- debtor were 
attached e and execution was sought against 
them. It is not necessary. to. g0 back earli- 
eT than August, 1930. -The LO c of Augiust 
was fixed for the sale“ofthe: pioperties. 
The properties being ‘revenue paying lands 
the sale had to be: conducted by the Collect- 
or. The order’ passed hy the Subordinate 
Judge fixing the- date, as noted ın the order- 
sheet, did mot specify. ihe hour at which ` 
the sale would take place, but the sale 
proclamation. which was issued | méntioned 
the dateas well as one .o’clock as the~hour 
at which the sale was to take place. It 
may also be noted thatthe incumbrances 
were notspecified in the sale proclamation 
but were specified in the order (rubkar) of 
{he court accompanying it when it was sent 
to the sale officer. 

_ On the 16th of August, -shortly balika the 
date fixed, the judgment-debtor applied to 


the court for the postponement of the-sale. 


This application came up -for:.disposal ,on 
the 20th and he made a statement ‘that ihe 
sale shouldbe pcstponed and | the-24th of 
October,-1930, be fixed for the salé. ‘and that 
it should take place .on that- day. without 
the issue of a fresh proclamation. .. of sale: 
On this statement the court postponed: the 
sale and fixed the 24th of October: for-the 
the next sale. As the judgment-debtor had 
agreed that there should be no.fresh procla- 
mation of sale issued, none. was issued: ° 
_ On the 24th of: October, 1930,-the ; Collector 
had about 103 items of properties for ~ sale. 
These were grouped together under two 
different headings—“Ancestral” and “Non- 
ancestral”. In order to clear up this-point 
the Counsel for the parties agreed that the 
list of sale which was before the sale-officer 
on that day should be sent for. That register 
has come and we have looked into 16 “with 
the consent of the Counsel for both the 
parties. Items Ncs. 1—74 were ancestral 
properties and items Nos. 75 to 1)4 - were 
non-ancestral properties. Rai Behadur Babu 
Jeagannaih Prasad has stated that the sale- 
officer announced atthe beginning of.the 
Sale that he would sell the- non-ancestral 
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properties first and the ancestral properti- 
es the next day.. Tne judgment-debtor’s 
properties, which were at serial No. 78, 
were. put tọ auction at about 1 o’elcck. 
‘Village Ehulat was sold for Es. 5,509 end 
village Muhammadpur for Rs. 1,543. 

The judgment-debtor did not deposit’ the 
amount of the decrée which was about Rs. 
7,000 within 30 days and did .not apply to 
thepale set aside under O. XXI, r. 69 but 
preferred to have it set aside on the ground 
-of irregularity nd fraud- under r. 90. 

.. Våfiouŝ. objections -were urged in the court 
below, “but as the. order of the learned 
Subordinaté Judge: shows, the {following 
- points-wère pressed before him. 

< ,(1) The decree-holder won over some offi- 
cial of the saje-officer's office and got the 
property sold” first. ich l 
“.. (2) The sale proclamation did not mention 
jhe, incumbrances over the property. ' 

.. (3) The court when pcstponing the: sale 
did ‘not specify the exact hour st which the 
sale. should: be held. 
. (4) That . fraud wes practised inasmuch as 
intending purchases were mduced to go 
“away... py amisrepresentation lhat the sale 
, would not tuke place thet day or at the earli: 
est would be held late in the evening. ` 

~ (0) That the estimates ofthe values of the 
properties menticnedin the sale proclama- 
tion were grossly low which misled the in- 
tending. purchasers. . 

1. (6) Thal the actual valueof the property 
was over-‘Rs. 100,000: . T 

(1) On the first.point the learned Subordi- 
nate Judge has held that thereis no rule 
which -requires that sales of 
should take place in the exact order in 
which they are entered in the list by the 


sale-officer, and that accordingly there was 


no. breach of any rule which amounted to 
a material irregularity. .He relied on the 
case of Inam-ullah Khan v. Shambhu Dayal 
(1). At page 63* in that case it was observ- 
ed: 


| “According to the sale officer's Teport his practice 
always has been tosell first the non-ancestral pro- 
perties before proceeding fo sell the ancestral pro- 
‘perties. Inthe absence of any rule requiring him to 
follow the order strictly, it cannot be said that 
there had been any material irregularity within the 
meaning of r. £0” 

by the 


We think that the view taken 

court below is correct. 

~” The register or the last maintained bythe 

Bale officer, of course, ccntains all the Sales 

‘which have been ordered to take place by 
(1) 150 Ind. Cas. 485; (1931)AL J 62; AIR 193] 


All. 159: Ind Rul. (1931) All 277. f 
1. e anana, NGA T T Peo tea 
*Page of (1931) A. L. d. [Bd.] . j P i 
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different courts on that date, but there is no 
representation made that they would “take 
piace in the exact orderin which they are 
entered in the register.’ Furihermore, as in 
the reported case so in the present case 
the saie cfficer took tp the sale of the non- 
instance, 
That is theexplanation why the saleofitem 
No. 78 came upat about 1 œ clock. We 
are unable to -hoid that th’s circumstance 
emounted to such a meterial irregularity 
as to vitiate the sale. There are rules regulat- 
ing the ordersof sales of various lois” 
when ordered to be sold in execution of one 
decree. There are also rulesregulating the 
order of sales when the same property has 
been ordered tobe sold by different courts: 
But our attention has been drawn not to any 
rule which fixes the exact order in which 
different properties ordered -to be sold -by 
different courts should be sold.. We there: 
fere; see noserious objection to the ‘sale 
officer’s having laken up the non-ancestra, . 
properties for sale in the fist instance. 
As a matter of fact when he chad 104 
items of properties to sell, he could not have 
soid all those properties at the exact hour 
at. which sales were announced in advance 
to commence. ` ' 
There was als> hardly any evidence to 
show that the decree-holder had won over 
any Official of the sale officer's office: The 
finding “0f the - court ‘below is against- 
the - judgment-debtor, -and the learned ` 
Counsel , for the judgment-debtor has also 
not pressed,this point before us. l 
(2) On the: second point the contention: of 
the judgment-debtor is that there was` a 
non-compliance with the provisions _ of 
O. XXI, r. 66, masmuch as the incumbrances 
no the properties were not specified in the sale 
proclamation. As pointed out above the 
original sale prcclamation did not contain 
these specifications, but the Rubkar which 
accompanied it did contain the specifica- 
tions. An omission to mention thé incum- 
brances in the sale proclamation would not | 
by itself be injurious to the judgment- 
debtor, because it would be likely to per- 
suade the auction purchasers to offer a higher 
price. It is, however, suggested that. the 
fact that the imcumbrances were noted in 
the accompanying Rubkar and not in the 
sale proclamation might cause a sudden 
surprise to the purchasers. But the Rubkar 
had been sent along within the sale pro- 
clamation. Whatever irregularity there 
was committed at the time of the issue of 
the previous sale proclamation that irregu- 
larity was distinctly waived by the. judg- 
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ment-debtor when he agreed that the prë 


vious proclamation of ‘sale should sutflice. 
and that there should’ be no further pro-'. 


clamation of sale. It seems to us that in 
view of his agreement, it is no longer open 
to him to say that ihe sale, which took place 
without any fresh proclamation, is vitiated 


because theré was some regularity in the.. 


sale proclamation issued on the previous 
occasion. ; n ne a 
‘In the case of Girdhari Singh v. Hardéo 
Narain Singh (2) the judgment-debtor had 
obtained a postponement of the sale for one 
month 7 d ? 
“thè attachment and the notification cf the sale being 
maintained"; (page'240*) E a 
the court accordingly ordered the postpone- 
ment ol the sale.: “ - =o» ya Satan 
“without thë issue of a second notification òf sale.” 
Their Lordships of the Privy, Council beld 
that the.judgment-debtor could not properly 
take objection to that notification by stating 
that there was an error in it, and that there 
was an admission on his part that the no- 


tification was correct, or that at any rate. 


there was no such mistake or irregularity as 
would be; likely to mislead intending pur- 
chasers which could have caused substantial 
loss to the judgment-debtor, the property 
being sold at an inadequate price. ` 

We, therefore, hold that there was no ir- 
regularity which can be considered to be 
material within the meaning of O. XXI, 
1; 99, which would vitiate the sale ee 

(3) As. regards the third point, there is no 
dcubt that.O. KAI, r. 69 prescribes . that 
the court. may, at its discretion, adjourn 


any: sale to a specified. day or hour. It is, 


therefore, the duty of a court to specify’ not 
only the day but also the hour to which a 
sale is adjourned. As noted above no hour 
was specified in the order fixing the 20th 
of August, 1930, for sale, nor had any hour 
been specified in the order fixing the 24th 
of October, 1930, for the sale. In cases 
where properties other than landed prop- 
erties are to be. sold and sales take place 
on the spot, the specification of the exact 
hour is most important and an omission 
may bea serious irregularity, because it 
would not be possible for the purchasers to 
attend unless thetime.has been announced 
previously. But, as regards landed proper- 
ties General Rules (Civil) Vol. II, page 3, 
Appendix I(B) (1)—Rule 2 lays down that 
“the sale shall commence at noon atall seasons in 
all Districts.” ` = - - 
This may be an explanation why there was 
* (2)31A 230,26 W R P O44; 3 Sar. 637; 3 Suther, 
294 (P. O.). a . 


a aaa aa aaa aana aaa aaa aaa a aranana 
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an omission of ‘the exact hour in the two 
orders pasced’:by the Subordinate Judge. 
"As noted above, the hour was put down by 
the office in the proclamation of sale which 
‘was issued on the’ first occasion, ‘but there 
being no fresh proclamation of sale on the 
second occasion, no’hour was announced 
again. eS, an E Ta 

The ‘learned’ Advocate for the judgment- 


—= 


_ debtor has relied ‘on the cases of Babu: Ram 


v. Inam-ullah (3), Rup Kishore v. Collector 


óf Etah (4) and Abdul Rauf Khan v. Qam- 


run-nissa (5) in support ofthe proposition 
that the omission to specify the hour isa 
material irregularity.: Im.Babu Ram's case 


. (3) thé properties to be sold were shops and 


buildings, and the sale was not made by the 
Collector. Similarly in Rup-.Kishore’s case 
(4) the sale was ‘not: of .révenue-paying 
properties and was held: by the Amn. In 
‘Abdul Rauf Khan's case (5) also the prop- 
erty sold was a ‘house and the sale was not 
held by the Collector. The matter came up 


‘to the High Court ‘in‘revision and the Bench 


declined to interfere holding inter alia- that 
it was open to the court below to find that 
there had been a ‘material irregularity 
owing to the non-specification ofthe day and 
the hour. =o 0 Ue 

The learned Advocate -for the judgment- 
‘debtor has also relied on the case-of Gulab 
Singh v. -Raghubir Saran (6). No.doubt 
that was a case of the sale of the zamindari 
property: butit appears that there sale was 
adjourned not by an order of the court but 
by the sale officer himself without. specify- 
ing the hour at which the sale would take 
place the next day. Coupled . with, other 
matters the Bench held that there had been 
a material irregularity. There was no ques- 
tion of a waiver on the part of the judg- 
ment-debtor in that case and it can, there- 
fore, be easily distinguished. ad 

The main question before us is whether 
although the omission to specify. the hour 
may be an irregularity, itis a material 1r- 
régularity when the judgment-debtor .has 
agreed that there should be no proclamation 
of sale at all. Apart from .the. question 
that there is definite rule in existence which 
lays down at what time the sale is to com- 
mence, and that, therefore, the intending 
“purchasers presumably know . the. usual 


(3) 99 Ind Cas. 926: (1927) AL J 302; AIR 1927 
All. 211; 49 A 402. - | EE 

(4) 120 Ind. .Cas. 545: (1929) A LJ 1228; A I R 1929 
All. 948: Ind. Rul.(1930) A1165. i 

(5):124 Ind. Oas 721; (1930) A L J 1062 Ind. Rul, 


(930) All. 577; A T'R 1930 All. 542, 


(6) 140 Ind: Cas, 490 (1932) A L J 357; A -I-R-1932 
All. 369; Ind. Rul. (1932). 411.651, 3 2 3 
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, hour, the failure to anton the exact hour 
“th ihe order ceases to be a material irre- 
gularity when it is agreed that no procla- 
mation or notice of the: sale would te issued. 
When there was to,be no fresh announce- 
ment, it is very, difñcùli to hold that the 
gale. is vitiated because in the order direct- 
ing adjournment the court had cmitted to 
mention the exact hour at which the sale 
- should take place on the next day, the orhis- 
‘sion being presumably due to the fact that 
there was a rule in existence which fixed 
- ithe time. “If the: judgment-debtor had felt 
any doubt as to the time at which the sale 
Would take place, it was open to him to ap- 
ly to the court to specify the hour so that 
fe may himself takes steps to notify nat 
only the date but also the hour.’ But as 
temarked above, he agreed that there 
should be no proclamation of sale at all for 
the adjourned date. Indeed it was on this 
express uliderstanding that the sale was 
postponed. In these circumstances we are 
unable io hold that there has been a mat- 
erial ‘Yaregularity in consequence of an 
‘omission in the order of thé court specifying 
the exact hour when the adjourned sale was 
to take place. > 
(4) With regardito the question of fact 
that there was-a fraud or misrepresentation 
there are statements of a number of wit- 
nesses on behalf of both the parties. The 
learnėd Subordinate Judge, who heard the 
evidence, was apparently not impressed 
“with the credibility of the witnesses and 
has remarked : 


“Jam “not satisfied that the:evidence produced by 

the, judgment-debtor on the point that any fraud was 

played. on the bidders by saying that the sale was 
on No. me 78 ? )-on‘the list.” 


“But -the main reason given by him for dis- 
believing the evidence is ihat there is no 
rule which requires that the property should 
‘bo «sold in the exact order entered in the 
-Tist. . ‘The reason may ormay not be very 
strong, but there is no. doubt that the 
Jearned Subordinate Judge did not believe 
fhe evidence. :(Their Lordships . referred to 
the evidence on the question of fraud and 
‘eontinued:) ‘We are-wholly unable.to believe 
fhe oral .evidence and:we cannot find that the 
judgment-dehtor has discharged the bur- 
den of proving that there was a fraud 
committed by the decree-holder or his 
‘agents which resulted in the property be- 
ing .sold at a low value. We agree with 
“the Court bélow that this. evidence must 
ibe disbelieved, 


— (8) and (6). The Jearned Subordinate 
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J udge has come to the conclusion that 
ihe ‘properly sold appears to be worth Rs. 
40,000. The judgment-debtor had alleged 
that the property was worth more than 
double the amount. In the course of the. 
argument before us the finding of: the - 
Court belog. is accepted on behalf of the 
judgment-débtor and is no longer challeng- 
ed, but the learned Counsel for the decree- 
holder purchaser does not accept this find- 
ing as correc’, He asserts that the learn- 
ed “Judge has given wrong areas and not 
what was stated by patwaris produced by 


.the judgment-debtor himself, that he has 


overlooked that a large part of the lands 
is non-culturable, that a large area is sir 
land which after -sale would vest in ‘the 
judgment-debtor himself as his expropries 
tary rights, and the interest on the mort- 
gage deeds onthe properties were rapidly 
increasing. We do not think that 1619 
necessary for us to go into the question 
of the actual value of the property, | and 
we are prepared toassume in favour of the 
judgment-debtor that the properties sold 
were worth Rs. 40,000. l 

The under-valuation in the original pro- 
clamation of sale would then no doubt be 
very gross and would have been mis- 
leading to the auction-purchasers. Their 
Lordships of the Privy Council in the 
case of. Saadatmand Khan v. Phul Kaur 
(7) considered that (under-valuation is” 
something more than common irregularity 
for: it isa mis-statement of the value of 
the property which is so-glaring in amount 
es could hardly have been made in good 
faith and was calculated to mislead- pòs- 
sible bidders and to prevent them from 
offering adequate prices (page 417"). No 
doubt that was a case which arose under 


s. 287 of the old Code of Civil Procedure 


which did not actually provide for the 


‘issue of a notice tothe judgment-debtor 
‘before the proclamation of sgle was drawn 
up, as.O. XXI, r..66 provides. But the 


remark made by. their Lordships is equel- 
ly applicable. We would -have been in- 
clined to hold that the under estimate was 
a material and serious ‘irregularity 
which was the cause of the property 
being sold for a small amount, if no 
question of estoppel had arisen. It how- 
ever, appears that when the: decree- 
holder first applied for execution, he wanted 
three villages to be attached, namely, the 
two pr esent ‘villages in dispute, Phulat and: 
Sono 25-1 A 146; 7 Sar, 380; 2C wW N on 
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Mohammadpur as wellas a third village, 
Ajitpur. The application was filed on the 
19th of December, 1929, and in it the-décree- 
‘holder alleged that Phulat 
Rs. 4,000, Muhammad pur was worth Rs. 1000 
and Ajitpur was worth Rs. ‘4,000. Notice 


‘was issued to the judgment- debtor to show . 


- cause before the settlement of price for the 
‘proclamation of sale. This notice was 
‘served on him personally. He appeared 
and filed an objection on the 12th of Februa- 
ry 1930, in which it was alleged that village 
Ajitpur was worth. Rs, 25 000 and had been 
‘grossly under-valted. It was further plead- 
ed that Ajitpur was ‘an ancestral village 
and should not be sold -by the civil Court 
direct. In this objection the judgment- debtor, 
‘for some unknown reasons; did not object 
that the value of the villages Phulat and 
Muhammadpur had. been under-estimated. 
The omission was all the more surprising, 


because, according to him, village Pkulat- 
was really worth Bs. 1,00, 000. It is there- ` 


fore, startling that although he took objec- 
tion to the under-valuation at Rs. 4,000 of 
village Ajitpursaidto be worth Rs. 25,000, 
he did not think it fit to raise objection to 
the under-valuation at the same figure of 
village Phulat which, according to him, was 


worth Rs: 1 ,00,000. The only explanation - 


suggested on behalf of the judgment-debtor 
before us is that at 
concerned mainly ‘with the exemption of 
village Ajitpur from sale by the civil Court 
direct on the ground that it was ‘an ances- 
tral property. The fact, however, remains 
that the judg ement-debtor had notice that the 
decree-holder had filed an affidavit in sup- 
portof the application alleging that the 
villages Phulat and Muhammadpur were 
worth Rs. 4,00) and Rs. 1,000 only, and 
although he appeared in: curt to file 


objections with regard to the third property, . 
he took gno steps. to ob ject to these under- ~ 


valuations. ; 

Apartfrom any general rule of estoppel 
as was relied uponin the caseof Moran Lal 
v. Kali Charan (8) thereis the fact that this 
High Court has made the 
addition to the proviso to O. XXI, r: 90:— 


“No such application shall ba entertained upon any 
ground which could have been taken by the applicant 
at or before tha date on which.the sale proclamation 
was wD up,” 


1929, It.seems quite clear to us “that in 
view of this express addition, it is no longer 
open to the judgmerit-debtor to urge that 
the under valuations: -amounted to a- 


(8) 102 Ind Cas. 126549 A 788; ALIS? ALR, 


1927 AN. 513, 
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was worth. 


that time he was 


following 


This amendment was’ made long before- 
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material irregularity within the meaning of 
that rale. Notice was expressly issued to 
the judgment-debtor under O. XXI, r. 66 to 
appear and ‘show cause. He had “full 
Opportunity of pointing ont this mistake to 
the court at the ‘time. He refrained from 
doing it or omitted to do so. This ‘ground 
should have been raised by him before the 
sale proclamation was actually drawn up, 
Not having raised any. such ground he 
must be deemed to have waived it, He must 
therefore, be estopped from now raising ‘the 
same ground and urging that the under- 
valuations were a material irregularity i in the- 
pulication of the sale. The whole object of the 
amendment is that judgment-debtors sliould 
not-sitidle and refrain from pointing out'mis- 
takes in the sale proclamation wheri they are 
given an ‘opportunity, to «do 59, aiid then 
after the salė has taken place, raisé an 


_ objection in order to “get that sale set’ aside. 
‘+ We think that in view of the expréss 


provision 1n this amendnient, it is no longer 
opénto the judgmeiit-debtor to make ‘the 
under valuations a ground of material 
irregularity. “This was a -view expressed 
by a Bench of this court in the case of 
Abdul Rauf Khan v. Qamrunnissa (5). The 


judgment-debtor is not estopped from show- 


ing thatthe actual value of the property wag 


oo 


much more than what was announced in the’ 


otiginal proclamation of sale in order to 
show that he has ‘suffered substantial’ loss, 
büt it would beincumbent upon him to show 
that this substantial loss was the conse- 
quenceof some other material irregularity, 
Hecannot .be allowed to treat the under 
valuation itself as a material irregularity 
when he failed to object-at the time When 
he appeared on the, formet -occasion. We 
are therefore compelled {to overrile this. 
objection. 

A further point against ‘the judgnient- 


debtor is that this allered irregularity was- 
‘committed. when 


the previous såle. pro- 
clamation was issued. He chose to waive 


‘his right for the issue of a fresh proclanta- 


tion and agreed that no such fresh- proéla~ 


"mation should. be issued. Having done’ “80, 


he must be deemed io have waived his 


objectionto the irregularity in the previous’ 
“sale proclamation. When no fresh procla« 
‘mation was, issued, he cannot be allowed to 
get the sale vitiated on the ground that,- 


although no:sale ‘proclamation was issued’ 
at this time, there had been an irregularity 


in the. preparation of the. previous sale. 
undervaluge 


proclamation owing to the 
tions. 
There was oral evidence led on behalf ‘of 
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the, judgment- debtors.that there was no 
` beating of: dium and no due ,affixation of 
“notices. But there being no proclamation 
of sale on the second occasion, there could, 
of course, bé no beating of drums and no 
‘affixation of notices. So far as the evidence 
refers to such omissions on the occasion of 
the first proclamation of sale the evidence 
has not been believed by the court below, 
‘and does not. appear fo us to be relevant All 
such objections must be taken.to have been 
waived when the judgment-debtor agreed 
that the sale should take place without any 
_ fresh proclamation. 

Holding that the judgment-debtor is now 
‘estopped: from urging that .the under-valu- 
ations in the previous sale proclamation 
were a material irregularity, we are unable 
“to hold that there hasbeen any other 
‘material irregularity which has caused the 
property to be sold at an inadequate value. 
The mere fact that the price fetched was 
grossly low is not in itself sufficient to 
vitiate the’ sale. If the judgment-debtor 
has suffered, it is due to his own negligence 
‘and omission in not raising this point when 
he received notice under O. XXI, r. 66 and 
“to his obtaining an adjournment by agreeing 
‘tothe sale taking place on .the 24th of 
October, without the issue of a fresh pro- 
clamation. | 
“The appeal is accordingly dism‘ssed with 
costs. 

TA. AR Appeal dismissed. 


— EA Narada 
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‘Execution Decree Appeal No. 28 of 1932. 
_ November 8, 1932. 
Nanavurry, J. 
B. SHANTA DUTT RAM-J UDGMENT-DEB- 
- Tor - APPELLANT 


VET US 
Mirza MOHAMMAD ASGHAR AND ANOTHER 


_-— DEcRrEE-HOLDERS— RESPONDENTS. 

“ Limitation Act (1X of 1908), Sch I, Art. 182 (d)— 
Application to court passing decree to transfer it— 
Whether a-step-in-adid of execution. 

An application to the court passing a 
transfer it to another court is an application to take 
ee -aid.of execution within the meaning of Art 

182, Limitation- Act, and operates A save limitation. 
' Podar Mal'v ‘Phola Kunwar (3), 
Krishna Lal: 4); Ejaz Husain v. Shahzaman Mirza (5), 
relied on. Begam Sultan v. Sarvi Begam and AA 
ae Abdul Karim (21, .distinguish- 


“Execution. Decree Appeal against an 
order of the’ District 
. dated the 21st January, 1932. 

, Mr, K: P. Misra, for the Appellant. | 
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passed on 25th September 


after the passing 
‘second application for execution was made 


decree to . 


Ram Chandra v. ` 


Judge, “Fyzabad, 
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Mr. Hakimuddin for Mr. Naziruddin, for 
the Respondents. 

Judgment.—This is an execution of 
decree appeal -against an appellate.judg- 
ment and decree of the District Judge of 
Fyzabad dated 21st January 1932 uphold- 


ing ‘the order of the Subordinate Judge 


of Fyzabad dated 2\ist March 1931 dis- 
missing the objection of the judgment-deb- 
tor. The facts out of which: this second 


appeal has arisen are as follows: 


The decree sought to be executed was 
1924. The 
first application for execution of the dec- 
ree was made on 7th December 1925. The 
second application for execution, of the 
decree was made on 7th April 1926. The 
third application for execution of the dec- 
ree was made on 12th March 1929 and 
the fourth and last application was made 
on 22nd August 1930. It will thus be seen 


that the first application for execution of 


the decree was made about 15 months 
of the decree and each 


within three years after the date of the 
one immediately preceding it. In this way 
the last application for execution of the 
decree is clearly within time. On behalf 
of the judgment-debtor it has been strenu- 
ously argued that the second and the third 
applications referred to above were not ap- 
plications made for execution of the dec- 
ree. They were merely applications for the 
transfer of the decree from one court toan- 
other and as such ‘they donot save limita- ~ 


‘ tion. In support’ of this contention the 


{he judgment-debtor 
a ruling of the. 


learned Counsel for 
appellant relied upon 
Allahabad High Court reported as 
Begam Sultan v. Sarvi Begam (l) and 
in Rajendra Lal Sha v. Abdul Karim (2). 
These rulings to my mind do not really 
support ihe proposition propounded by the 
learned Counsel for the ‘judgment-debtor. 
In my cpinion the rulings cited by the 
learned Counsel for the respondent are far 
more appropriate to the facis and circums- 
tances of thé present case than those relied 
upon by the Jearned Counsel for the ap- 
pellent. ‘In Todar Mal v. Phola Kunwar 
(3), it washeld bya Bench of the Allaha- 
bad High Court that an application made 
io the ‘court passing a decree to transfer 
it for execution to another Court was an 


epplication -to take a step- in-aid of execu- 


1) £0 Ind. Css 274; A I R 1926 All. 93323 A Lg 
977; L R6 A 582 Civ.; 48 A 121. 
(9) 76 Ind. Cas, 455; A I R 1923 Cal. 572. . 

“ (3) 19 Ind, Cas. 664; 35 A 389; 11A LJ 533, 
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tion within the meaning -of Art. 182, Sch. 
I, Limitation Act, 1908. To the same 
effect and in very clear language is a rul- 


ing of the Patna High Court reported as 
Ram Chandra v. Krishna Lal (4). 
learned Chief Justice of the Patna High 
Court, Sir Dawson Miller, in the case de- 
livered himself of the following expression 
of opinion: ' 

. “The first point made by the appellant whose ob- 
jection was not allowed either by. the Munsif or 
the District Judge or by the Judge of this court 
is that the applications made on the Ist May 19:4, 
and again in 1916, were not steps taken in aid of 
execution and were not in themselves applications for 
execution within the meaning of Art. 182, Limitation 
Act. We are not concerned to inquire’ whether 
applications of the nature referred to were applica- 


tions in execution.. The better view appears to be. 


that they are not, I have no doubt whatever, however, 
that such an application is a step-in aid of execution 
and it is a step which is always necessary where the 
decree-holder desires to obtain execution against 
property situate outside the territorial limits of the 
jurisdiction of the court which made the decree In 
fact there are certain decisions to the effect that such 
an application is a slep-in-aid of exccution whereas 
the learned Vakil for the appellant has been unable 
to put before us any case in which the contrary vi:w 
has been expressed. I shuuld have thought myself 
that there could be no question upon this point,” | 


I am in entire agreement with the view 
of law propounded by the learned Chief 
Justice of the Patna High Court. The 
Court of the late Judicial Commissioner 
of. Oudh in Ejaz Husain v. Shahzaman 
Mirza (5) also held ‘that an application to 
have a decree transferred for execution to 
another court was an application totake a 
step-in-aid of execution of the decree under 
Art..182, cl. (5), Sch. I, Limitation Act. 
In my opinion the two applications for 
transfer made by the decree-holder inthe 
present case do save limitation and the 
last application for execution is clearly 
within time. The appeal therefore fails 
and I accordingly dismiss ib with costs. 
ONAL ' =. ` Appeal dismissed. 

(4) 65 Ind Cas 33°; AI R192z Pat. 301; 1 Pat 328; 
3 P LT 298. > 

(5) 18 Ind, Cas. 97; 16 O © 70. 





‘+ CALCUTTA HIGH COURT. - 
First- Civil Appeal No. 14 of 1932. 
April 26; 1932." eee 
RANKIN, C. J., AND COSTELLO, J. 
PRADYUMNAKUMAR MALLIK— . 
eo -7 ÅPPELLANT | 
Versus , 


GOPENDRA MALLIK— RESPONDENT. 
Limitation Act (IX of 19081, Sch. I, Art. 181—Mort- 
gage—~Application for personal 
governed: by Art. 181—Starting point of limitation— 


PRADYUMNAKUMAR V. GOPENDRA. 


The ` 


.. what 


decree—-Whether - 
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Mortgage —Casts im mortgage suit—Whether to be re- 
garded as damages —Civil Procedure Code Act V. of. 
1908),0 XXXIV, r. 6—FormNo 8. Sch I, Appendix 
D—Rule, if limited by the form Pa 
An application for a personal decree agamst a 
mortgagor judgment-debtor for the balance of amount 
due by him after sale of the property is governed. 
for purposes of limitation by Art. 18), Limitation 
Act, and time begins to run from the~ date of the 
order confirming the sale under O. XXI, r. 92. 
Whether the decree-holder's costs are : taxed or’ not 
is immaterial. Pell v Gregory (1) and Krishnabandhu 
Ghatak v Panchkari Saha (2;, relied on. | 
Costs in a mortgage suit are not like 
damages, but areto be regarded as 


an award of 
a liquidated 


. amount capable of ascertainment 


~ Order XXXIV,r 6, Civil Procedure Code makes no. 
specific reference to Form No 8, Sch. I Appendix 
and is not limited by -the form which is provided 
merely for use ani adaptation according to the 
cirenmstances of the case 


. Appeal -from the judgment of Lort- ` 


“Williams, J., in Suit No. 2350 of 1921. 


Messrs. Pugh and S. B. Sinha, for the 
Appellant. - ; - 
"Messrs. N..N. Sircar and S. C. Mitter, 
for the Respondent. ' E sk 

Rankin, C J.—This suit was brought, 
on 26th July 1921, by two persons: of the 
name of Ray—mortgagees under .an Eng- 
lish mortgage, dated 18th February 1920 
against two sets of defendants—against 
a first set as mortgagors and against 2: 
second set as puisne mortgagees. The 
suit was an ordinary suit for the enforce- 
ment of the mortgage. On'18th August, 
1921 a receiver of the mortgaged property. . 


“was appointed; on 12th April 1922, a pre- 


liminary mortgage decree for -sale was 
passed in the usual form. It was a- decree. 
under r. 4, O. XXXIV, Civil Procedure 
Code. l IH | 
The usual form of mortgage decree on 
the original sideof this court is not liter-, 
ally and exactly in conformity: with Form 
No.4, Appendix D, Sch, 1 of the. Code, ” 
which has reference to cl. (b), cr. 2, O.. 


. XXXIV. Itis usually necessary. to direct 
thetaking of accounis as contemplated by 
“ell (a) 


ofthat rule. In the present case, 
apart ‘from directions given for the benefit 
of the puisne mortgagees, the preliminary: 


- decree directed - accounts to be taken of 


what would be due to the plaintiffs: for 


principal and interest on a certain future 
date, and it further directed that ..the 


' plaintiff's costs of the suit should be taxed 


ag between attorney and client.” . It. then, 


` provided that, upon the defendants ar any 


oneof them within a certain time, paying 
should be reported to be» due-for 
principal and interest together with the 
plaintiffs’ taxed- costs with interest thereon 
at 6 per cent. per annum from the date of 


> + ~ &h 
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taxation until’ redlization, the 
Should get back the property.. But that 
if such payments were not made by the 
time’ ‘appointed, certain further interest 
and'costs ‘should be. addéd as part of the 
amount payable to .the plaintiffs: under the 
decree; that tHe property be sold and the 
money to-arise by the sale be paid into 
court: and: applied first in payment of the 
amount payable to-thé' plaintiffs under the 
decree, and so forth in accordance with 
r-4, O... XXXIV. In accordance with the 
tulés of the High Court; a clause was in- 
Sertéd' to: thé effect’ that, if the money to 
arise’ by the sale should not be sufficient, 
the plaintiffs should: be at liberty to apply 
for a: personal decree for the . amount 
of- the ‘balance. “In courts other 
than theHigh Court, the costs-of the suit 
aré iiot referred to a Taxing Officér for 
taxation, but are summarily assessed and 
aré inserted in‘ the decteé itself in the man- 
a disclosed by Form No. 1, Appendix 


defendants 


‘Fhe Registrar took the accounts under 
this decree add, on 21st August 1999, 
made His-repòrt stating what would be 
diié for principal and interest on the 
security on J2th March 1923. The plaint- 
iffs’: solicitors however had not carried in 
their bill of costs for taxation at this stage. 
On 16th April 1923, the final decree for sale 
Was passed which simply recited’ the pre- 
Himinary decree and the fact that payment 
théretinder had not been made. It ordered 
thé premises to be sold ‘and gave leave to 
the’ plaintiffs to bid with thé usual conse- 
quential directions. It may be noticed that 
the déeréé provided. for the plaintiffs’ costs 
of the suit subsequént to the preliminary 
decrée and: for taxation’ thereof. The pre- 
sént appellant thereafter took an assignment 
of the rights of the plaintiffs and obtained 
an‘ order on 25th August 1924, substituting 
hiñ in their stéad as the p-aintiff. The 
‘mortgaged property was thereafter sold by 
thé Régistrar in differen: lots, the last lot 
being - sold to the present appellant on 27th 
February 1926; This sale was confirmed by 
4fi order. of the court made on 29th March 
1926: On 4th December 1931, the appel- 
ant, by notice of motion, instituted the 
proceeding out of which this appeal arises. 
ti this proceeding he asked for a personal 
décree to bé passed against the mortgagor 
defendants for the sum: of Rs. 2,67,513, as 
being the balance due to him after realiza- 
fion ofthe nvdrtgaeed property. The learned 
Judgé-has dismissed this-application on the 
ground that itis barred under Art, 181, Sche- 
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dule to the Limitation. Act of 1908, which 
requires’ the application to be made within 
three years from. the time’ when the right 
to apply accrues: "O ae 
“That Art. 181 is applicable was decided 
by this court in: Pell v. Gregory (1) and that 
the date froni which time begins to: run. is 
the date of the order made under’ O. XXI, 
r. 92, was decided in Krishnabandhu 
Ghatak v. Panchkari Saha (2). Prima facie 
therefore the appellant’s right to apply for 
a personal decree was barred on 29th March 
1929. Before the learned. Judge and be- 
fore us the appellant has sought io avoid 
this conclusion by reason of the fact that 
he did not carry, in his bill of costs for 
taxation till 1930 and 1931. The two al- 
locatures, he holds, are dated 9th May 1930, 
and! 8th August 193]. This is the single 
point submitted for our consideration and 
it is the only point dealt with in the judg- 
ment of the learned Judge. Other points | 
are taken in the memorandum of appeal, 
but we have not been asked to corsider 
them. On behalfof the appellant Mr. Pugh 
does not contend that there is any need 
in the High Court to have the costs of suit 
taxed before applying for a peisonal decree, 
which in fhis court, ina case like the pre- 
sent, usually recites the amount of the. net 
proceeds of sale, the amount of the plaintiff's 
claim for principal and interest and the 
difference between these two sums, and 
then directs the defendant to pay to the 
plaintiff this difference with decretal interest 
at 6 per cent. perannum and also his ccsts 
of the suit. He contends however that he is 
not obliged to ask-for a decree in this form, 
and that if we ‘look at Form No. 1] of 
Appendix D as it .stood in 1929 or 
Form No. 8 of ithe Appendix as it now 
stands, we will find that the amount due’ 
to the plaintiff in respect of costs.is con- 
templated as having been ascertained.. He 
says accordingly that he is entitled to ask. 
for a decree for a definite sum of money 
which would include everything including 
all costs except the cost of this application 
for a personal decree. . ` 

I agree with the learned Judge ir think- 
ing that this contention is unsound. The 
object of the personal decree is to give to 
the plaintif a remedy not so far given to 
him by the preliminary or the final. decree 
for sale; and to give him this remedy only 
after compelling him to give credit tothe de- 


(1)89 Tod Cas.1; AT R 1925 Cal 831;520. 828; 


29 O W N 678 T. B.. Ss pine eid 
(2) 130 Ind. Oas. 815: AT R 1931 Cal 166: §8.C, 741; 
52 0, L. J, 531;35 0 WN O81. . A | eas 
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fendant for thesale proceeds; The fact that 
the’forms contemplate that the costs have 
either been assessed: at a specifié sum by 
the earlier decrees or can there and then 
be assessed is explained by the circum- 
stance that -courts in India have ordinarily 
no taxing master and no procedure for the 
earrying in of bills of costs for taxation. The 
High Court, on its original side, like the 
the courts in England, assesses costs ‘on 
different principles and by a more elabo- 
. Tate . machinery. Where it is clear that, 
apart from the costs, a heavy balance is-due 
to the plaintiff upon his mortgage, the per- 
. sonal-decree, which, for the first time makes 
the mortgagor liable for the payment. of 


costs; is in noway different from any other’ 


decree. which. :awards the ccsts of-a 
suit. These costs are not like an award 
of damages, but are to -be regard- 
ed as a liquidated amount capable of 
ascertainment. Rule 4, O.XXXIV, speaks 
of “the: amount due tothe plaintiff,” “the 
net proceeds of the sale” and “the balance,” 
The rule makes no. specific reference to the 
form and is notlimited by the form which 
is provided merely for use and adaptation 
according to the circumstances of the case. 
Article 181, Limitation Act, is a residuary 
article.adapted to many different classes of 
applications. The words tin ‘col. f8 are only 
the expression of a broad Common law 
principle. They have to be interpreted and 
‘applied according to the substance of each. 
case. Inthe present case, as it is not dis- 
puted that the plaintiff in the ordinary way 
. could have obtained a personal decree in 
the ordinary form for the balance, includ- 
ing what was due to him for costs, I agree 
with the learned Judge in thinking: that 


the argument for the appellant cannot. be 


accepted. and this appeal must therefore 
be dismissed with costs. 

“ Costelto, J.-I agree. NT 
NGA - Appeai dismissed. - 


ie eT 


MADRAS HIGH COURT. , 
- Appeal Against Appellate Order No. 47 
o T a ofeg y | 
` Februaiy 7, 1933. 
__ LAKSHMANA Rao, J. ; 
SAKALA RATTAM (DECEASED) AND OTHERS = 
PLAINTIFFS — APPELLANTS 
f ` TETSUS 
PULIKONDA MUSALAYYA AND ANOTHER— 
l DEFENDANTS —RESPONDENT3. . 
‘Tamttation- Act (IK of 1908), 3. 19—Inclusion of 
decree debt in. insolvency petition by debtor--W he- 
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ther constitutes acknowledgment~Mention of decre 
debt in statement of insoluent—Whether amounts to 
implied admission of subsistence of decree. 

The inclusion of a decree debt. in an insolvency 
petition signed by the debtor amounts to an“dcknow- 
Jedgment. within the meaning of s 19, LEjmitation 
Act. Similarly the mention of the decree'debt in 
a statement made by:the insolvent at an examina- 
tion made for the purpuse of -ascertaining his assets 
and liabilities‘and the reference.to the decree: debt 
without mentioning any payment towards jis -dis- 
charg3 amounts to an implied admission that the 
decree was then subsisting. ` Kissendoss’ v. ‘Khatau 
Makanjee Spinning Weaving Co: Ltd. (1), referred 
t : r 


0. KAT Se 
Appeal against the order of the-District 
Court of Guntur, dated the 16th of 
April, 1928, and made in “Appeal Suit No. 31 
of 1927 preferred against the order of the 
Court of the Principal. District Mungit of 
Guntur,. dated the 3st of August, 1926, 
and made in E. F. No. 162 of 1926 in.O. S. 
No. 1387.of 1920. l ni 
Judgment.—This appeal arises ‘out of 
an application for execution and the sole 
question for determination is whether the 
execution petition is barred by. limitation. 
The decree was passed on 6th October, 
1920, and the petition was filed on 18th 
March, 1926. Ordinarily, -thereforé, - the 
petition would be barred by limitation, 
but the appellant relies on the. inclusion 
of the decree debt by the judgment-debtor 
in his Insolvency petition dated 2fnd 
October, 1921, and his statement to the . 
Official Receivers on 13th February, 1924, 
wherein also this debt is mentioned. The 
inclusion of the decree debt in the insolvency 
petition which has to be signed. by 
the insolvent amounts to an acknow- 
ledgment within the meaning of s: 19 of 
the Indian Limitation Act: Vide Kis- 
sendoss v. Khatau Makanjee Spinning-Wear- 
ing Co. Lid. 36 Ind. Cas. 389 (I), and Ex. DI, 
the true copy of the petition signed by the 
Pleader, was admitied in evidence without 
any. objection. The original petition must 
have. been signed by the debtor and his 


` Pleader and the identity of the decree debt 


mentioned therein cannot reasonably be 
doubted. There was thus an acknowledg- 
ment on 22nd October, 1921, and the decree 
debt. is ‘mentioned in ‘Ex. C the-statement 
of tHe insolvent on 13th February, 1924. 


“The examination was--for the purpose of 


ascertaining his assets and liabilities. -at 
the time.and not on the date of the insolvency 
petition and even otherwise, the reference 
to the decree debt without mentioning any 
payment towards its discharge -amounts 
to an implied admission that- the liability 
under the decree was then subsisting. In 
"1 36 Tnd. Cas. 389; i 
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‘this view it was not disputed that the 
‘petition would be within time as against 
the first respondent and the order of the 
lower Courts cannot be upheld. It is, 
‘therefore, set aside and the petition is 
remanded to the court of first instance for 
disposal on the merits as against the first 
respondent. The first respondent will pay 
the costs of the appellant in all the 
‘courts and the appeal will stand dismissed 
with costs of the second respondent against 
whom it was not pressed. 


N. KeA. Appeal dismissed4 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 55 of 1932. 
July 20, 1932. 
MALLIK AND PATTERSON, JJ: 
MIAJAN BISWAS AND OTHERS— 
APPELLANTS 
VETSUS 
EMPEROR - OPPOSITE Party. 
- Criminal Procedure Code (Act V of 1898}, s. 297— 
Jury trial—Evidence against all accused not same— 
Omission to deal with evidence against each separately 
__Whether constitutes non-direction—lividence Act 
(I of 1872), s. 126—Muktear in possession . of draft of 
incomplete statement —Privilege, tf can be claimed. 
Where in a trial of three accused by Jury, the 
evidence against one.of them was not the same as 
that against the other two but less: 
. . Held, that the omission of the Judge to deal with 
and discuss the casc against bin individually and 
separately from that of the other two men was a 
serious non-direction making his conviction unten- 
able. .. : 
Where a certain petition in the possession of a 
-Muktear was sought to be produced in court but 
it was notshown tobe a document meant tobe filed 
in court but only a draft of some statements made 
by the complainant andthe petition was not com- 
pleted: 
Held, ‘that the Muktear was entitled to claim 
privilege under 8. 126, Evidence Act in respect of the 
document Jimperor v. Mariane G Rodrigues (1), 
distinguished. | | 
Mr. Joy Gopal Ghose, for the Appellants. 
Mr. Jitendra Mohan Bannerjee, for the 
Crown. i 
Mallik, J. - The three appellants Miajan 
Biswas, Afser alias Afseruddin Molla and 
Samsil alias Samseluddin Molla with two 
other men Mokshea Shaikh and Ismail 
Shaikh were put, on their trial under 
ss. 366, 458, 147 and 148, Indian Penal Code. 
The trial was held by a Jury. The Jury un- 


animously found Mokshea shaikh and Ismail’ 


Shaikh not guilty but Afser and, Miajan 
guilty under ss. 147, 148, 366 and 458, 
Indian Penal Code, and Samsil guilty 
ünder ss. 147, 366 and 458, Indian Penal 
Code. The learned Judge accepted this 


{ 
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verdict of the Jury and sentenced Miajan 
and Afser to rigorous imprisonment for five 
years each under ss. 366 and 408, Indian 
Penal Code, no separate sentence being 
-passed under ss.147 and 148 and the direction 
being that the sentences under ss 366 and 
458 were torun concurrently. The learned 
Judge sentenced Samsil to five years’ rigor- 
ous -imprisonment under each of the 
ss. 366 and 458 (the sentences to run con- 
currently), no separate sentence being 
passed under s. 147, Indian Penal Code. 
The facts of the case for the prosecution 
were very briefly these: | . 

The accused Afser and Miajan one day 
came tothe house of Bhim Mandal, the 
husband of Shama ,Dasi during Bhim 
Mandal’s absence and made immoral 
proposals to Shama Dasi which Shama 


Dasi rejected. Afser and Miajan 
went away threatening her. When. 
Bhim returned home, Shama Dasi told 


him what had happened, whereupon Bhim 
took her to the house of one Jagnessar and - 
kept her there for safety. On the night of 
29th April 1931, the accused men_ with 
four or five other persons came to Jages- 
sar’s house, broke open the walls of the 
ghar in which Shama Dasi was sleeping 
and forcibly dragged her away. Shama 
Dasi thereafter was taken from one place to 
another until she was recovered on 17th 
May 1931 from the akra of one Ramananda 
Goswami by her husband Bhim Mandal. - 
The appellants withtwo others were there- 
upon put on their trial with the result that 
has been stated before. 

On behalf of the appellants it was 
frst contended that the learned Judge 
in his charge to the Jury had not given full 
direction as to the. effect of non-examina~ 
tionof material witnesses in the case. 
[His Lordship overruled this contention and 
proceeded), It appears that the defence 
wanted a Muktear to produce in Court.a 
petition of complaint which, according to 
the accused, the complainant wanted to 
filein court. The Muktear refused to pro- 
duce this document seeking privilege 
under s. 126, Evidence Act, and this claim of 
privilege was allowed by the learned Judge. 
It was said that hère the learned Judge 
was wrong in law and it was contended 
that on that account the trial was vitiated. 
Insupport of this contention our’ attention 
was drawn to the decision in the case- of 
Emperor. v.. Mariane G. Rodrigues (1), 
the argument being that the petition was 
meant to be filed in court and there could 

(1) 5 Bom L R 122. < Elie 
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not therefore-be anything confidential in it. another point urged before us. Havinga 


The argument, so far as it goes, seems to. 
be all right. But facts were not establish- 
ed in the case which would make the deci- 
sion in the case, of Emperor v. Maviane G. 
Rodrigues(1),applicable to the case before us. 
It could not be elicited from the Muktear that 
the document which was sought to be pro- 
duced was the .document meant to be filed 
in court. The evidence shows that it was 
only a draft of some statements made by 
the complainant and that the petition had 
not been completed. It might very. well 
be that there.were some statements in that 
draft which were not to be incorporated 
in the petition of complaint when it would 
be finally prepared for presentation to the 
court. Ifin these circumstances the. learn- 
ed Judge upheld the claiin of privilege, I 
do not think he did anything that was 
wrong in law. ` | 4 

There was another ground on which the 
learned Judge's charge was assailed before 
us.- The ground was that the learned 


Judge in his charge did not deal with the- 


evidence in the case as it: stood against 
the accused persons separately. This con- 
tention, in my opinion. is not without 
foundation. There can be no doubt that 
the evidence against appellant No. 3, Samsil, 
was not the same as the evidence against 
the other two appellants Miajan and ` Afser. 
To mention only one or two such instances, 
Samsil had not- been identified by Shama 
Dasi in the lower Court whereas she had 
experienced no such difficulty in the case 
of Miajan and Afser. ' Prosecution. 
Witness. No. 7, Tarat Pramanik, 
could say . something against Miajan 
ana Afser but not against appel- 
lant No. 3Samsil. To the same effect is 
the deposition of P. W. No. 14 Ramananda 
Das Bairagi. There is no doubt therefore 
that the evidence as it stood ‘against Samsil 


was different from that as it-stood against; 


the other two appellants Miajan and Afsar 


which alone the learned Judge discussed. 


and put before the Jury without telling 
them that the evidence against Samsil .was 
less than thatagainst the other .two men 
. Miajan. and Afsar. ‘In these circumstances 
the omissionon the part of the learned 
Judge to deal with and discuss’ the case 
against Samsil individually and separately 
‘from that of the other two men was, in my 
opinion, a serious non-direction so far as 


Samsil was concerned, making his con- 


viction untenable. ; 
As regards the other two’ appellants the 
` severity of sentence” passed on them .was 


regard tothe facts of the case and remem- 
bering that the accused. broke open the 
house of Jajnessar, forcibly entered that 
house and from there dragged the woman 
away alter-having assaulted Jajnessar, the 
sentence of five years’ rigorous imprison- 
ment does not seem tome to be unduly severe. 
. The result isthat the appeal of Miajan 
and Afser is dismissed and that of Samsil 
allowed. -The conviction and sentence 
of Samsilare set aside. Samsil will be 
set at liberty immediately. 
Patterson, J.—I agree. . 
2 (Ns ~ Order accordingly, 


OUDH CHIEF COURT: _ 
Second Civil Appeal No. 309 of 1931. 
January 23, 1933. 
Raza AND SMITA, JJ. 
SITLA BAKHSH SINGH—Puatntirr— 
l ÅPPELLANT 
VETSUS 
Musammat RAM RAJI AND- OTHERS— 
DEFENDANTS—RESPONDENTS. - 
Hindu Law- Alienation—Joint Hindu family— 
Junior member, if can alienate joint property in case 
of distress—Defence of member of joint family in 
criminal casé—Cost incurred, if family necessity. 
Under ‘Hindu Law, in case of distress a -junior 
member of a joint Hindu family‘can alienate a portion 
ofthe joint family property.-The defence ofa 
member of a joint family in a criminal charge is 
regarded among the Hindus asa pious and necessary 
act in order to remove the stigma of disgrace upon 
the whole family consequent upon the conviction: of 
one member. The cost of defending a member ofa 
joint Hindu family against aserious criminal charge 
is a family necessity. Raghubar Lal v. Dip Narain 
Singh (1), Bent Ram v. Man Singh (2), Dhannkdhari 
Singh v. Rambirick Singh(3) and Said Ahmad v. 
Mahesh Partab Narain Singh (4), relied on. 


. Appeal against the decree of. the District 
Judge, Fyzabad, dated the 14th July, 1931. 
| Mr. Nawmullah, for the Appellant, . 

Mr. Faiyaz Ali, for the Respondent. 
=- Judgment.—In this case it is. unnecess- 
ary to setforth again the facts and plead- 
ings. They are fully detailed in the judg- 
ment under appeal, .. 
Suffice it to say that the suit out of 
which this appeal. arises was brought by 
one Sitla Bakhsh Singh for ‘cancellation 
of a simple mortgage executed by his 
brother Mahadeo Singh (and . Mahadeo 
Singh’s. wife Musammat. Anar. Kali) in 
favour of one Musammat Ram Raji ` for 
Rs. 4,000 onthe dthof June, 1928.. ss 
_ The learned Additional Subordinate Judg 
found that the property mortgaged by 
Mahadeo Singh and Musammat Anar. Kali 
in favour of Ram Raji was joint ances- 
tral “property of the family of which 
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Sitla Bakhsh Singh was a member,- He 
however, -fpund: that- the mortgage: was 
‘executed for legal necessity and wasthere- 
fore, valid.-- = - 
- Bitla Bakhsh Singh appealed, and- his 
appeal was practically - dismissed by the 
‘earned District Judge of Fyzabad on the 
14th of July,1931. 
- Sitla Bakhsh:-Singh has now come to 
this court im: second appeal. l 

In our opinion there is no substance in 
this'appeal.-- © > 

It has been found - that Mahadeo Singh 
was convicted in a gang casein Septem- 
ber, 1927,- and was‘ sentenced to transpor- 
tation for life. He-was confined in the 
Lucknow: Central Jail and wanted to file 
an appeal. Hewas advised -by his brother 
Sitla Bakhsh Singh, and his wife, Musam- 
mat Anar Kali, -to engage the leading 
criminal lawyer of Lucknow for arguing 
his appeal in the ‘Chief Court.- He then 
executed a power of, attorney in favour of 
his wife Musammat Anar Kali, and. sub- 
sequently he and-his. wife executed the 
mortgage ‘mentioned above in favour of 
Musammat.Ram Raji on the 5th of June, 1928. 

Both the lower Courts have found that 
the ‘mortgage was executed for legal 
necessity. The learned Judge has found 
that the mortgage was really executed for 
Rs. 4,000 and. that Sitla Bakhsh Singh's 
allegation that only Rs. 509 were paid to 
Musammat AnarKali byMusammat Ram Raji 
is untrue: Thelearned Judge has upheld 
the mortgage on the ground that under 
the Hindu Law a junior member of a joint 
Hindu -family can alienate a portion of 
the joint family property in the case of 
distress. He‘has clearly found that the 
money wasraised by , Mahadeo Singh for 
legal necessity, and that a mortgage of a 


portion of the joint family property as a: 


Security for theloan raiséd forthe defence 
öf Mahadéo Singh “is clearly binding onthe 
joint family property. | 

The finding of the learned Judge on 
the question: of-law has been questioned 
in‘the course of arguments before us. In 
éur-opinion the appellant’s contention is 


riot well founded and must be overruled.’ 


There -re authorities in support of the 
Proposition that in case of distress a junior 
meniber -of’a joint Hindu family can alie- 
nate property for legal necessity. 

“The following authorities support the 
view ‘taken by the learned District Judge 
in this case. — 


Raghubar Lal v. Dip Narain: Singh (1),. 
-tE TI Ind, Cas’ 749::45-A 311; 21 AL. JF 168; 9-0.. 


o 
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Beni -Ram v, Man Singh (2), Dhanykdhart 
Singh v. Rambirich Singh (3) and Said 
Ahmad v. Mahesh Partab Narain Singh (4). 

It wes held in Dhanukdhari Singh's case 
(3), that the rule of Hindu Law upon which. 
the act of the karta and his dealing with 
the family property are binding upon the 
other members of the family does not 
restrict itto the karla alone. It is wide 
enoughto authorise any member of the 
family to deal with the family property, 
such as by incurring debts, provided the 
act is done in times of distress and for 
family necessity. The defence of a member 
of ajoititfamily ina criminal: charge is 
asa pious 
and necessary actin order to remove -the 
stigma“ of disgrace upon the whole family. 
consequent. upon the conviction | of one 
member.: The question whether there ex- 
isted legal necessity for raising the loan 
cannot be made to depend upon the result 
of the trial. : a= 
--Fhis ruling and several other rulings 
were considered by a Bench of this -court in 
Said Ahmad’s case (4). The following. 
observations were made in that case: — 

“The term legal necessity’ is not capable of 
precise definition It is admitted on all hands 
that costs incurred in litigation for preserving and: 
protecting the family estate constitute legal necessity. 
jf the head of a joint family or for 
the matter of that, any membər of a joint 
Hindu family is accused of a serious crimi- 
nal charge, there is noreas°n why the costs’ incurred 
in his defence should not be regarded as incurred for 
family necessity. The result ofthe prosecution, if he 
ha; ultimately been convicted, ought not, in our opino- 
jon, to be allowed to affect the determination of the 
question. In ths Mitakshara Chap. J, s 
para. 28 it is provided that ‘even a single indi- | 
vidual may conclude a donation, mortgage, cr sale of 
im/moveable property during a season of distress for 
tha sake of the family and especially for pious 
Purposes ”’ 

“According to tha Mitakshara Lawas administered 
in Bengal and the United Provinces, no co-parcener 
can alienate even for value his undivided interest: 
without the consent of the other coparceners, unless. 
the alienation be for legal necessity or for payment 
by a father of antscs lest debts’—Mulla’s Lindu Law 
section 283 page 281 Edny 1929. ; Li 

The cost of defending the head of the joint 
family or any other member against a 
serious criminal charge has been held to be 
family necessity—Sec Mullas Hindu Law, 
section 248, p. 268. ee 

Thus the weight of authority is in favour of 
the view taken by the learned District Judge. 

In our opinion no casé has been made-out 
to disturb the careful judgment cf the learn. 
ed- District Judge. - 

(2) 11-Ind, Cas. 663; 8 AL J 1015; 34A 4. 2. 
-(3) 70 Ind. Gas, 391; 1 Pat. 171; A I R 1922 Pat. 553. 
-(4)-189 Ind. Cas: 64; YO W N 253; AL-R- 1933 Qadh: - 

255; Ind. Rul. (1932) Oudh 339, l 


Pa 


1933 
. Hence we dismiss the appeal with costs. `. 
NAH. Appeal dismissed. 
LAHORE HIGH COURT. _ 
Civil Revision No. £07 of 1932. 
November 7, 1932. i 
DALIP SINGH, J. 
(Sardar Sahib) MEHTAB SINGH— 
` PLAINTIFF-—PETITIONER 


VETSuUsS — , a 

SECRETARY or STATE ror INDIA— ` 
DEFENDANT—OPPOSITE Parry. 

Government of India Act, 1919, (9 & 10 Geo. V,C 1018 

s$ 107—Interlocutory order--I nterference,ry High Court’ 


Another remedy open—Irreparable injury—Power of 


Appellate:Court toremand—LEvidence Act (I of 1672), 
83..123¢4162—Unpublished- documents—Privilege not 
to be claimed unnecessarily ` aa 

The High Court should not interfere with an 
interlocutory .order of the lower Court unders, 107, 
Government of India Act when the petitioner has a 
remedy by way of appeal. If however, irreparable 
injury has been done to the petition contrary to law; 
the Appellate Court has power in a suitable case to 
remand iffor re-decision: Henry Greer Robinson-v. 
State of South Avstralia (1), relied cn.- 

Where letters addressed by the head ofa depart- 
ment reachthe addressee, the letters cease to be 
uupublished documents within the meaning of s. 123, 
Evidence Act and the court will be entitled to sée 
the documents and decide-under s. 1€2 as to their 
admissibility l i 

-Privilege in the matter of documents that come 


‘within the meaning of.s. 123 should not be’ claimed 


vnnecessarily. Henry Greer Robinson 
South Australia (| }, referred to. 
Civil Revision against an order of the 


Senior Sub-Judge, Shahpur, dated the 18th 


v. State of 


ri 


February 1932. B 

Mr. S. L. Puri, forthe Petitioner. 

Mr..C. H. Carden Noad, for the -Opposite 
Party. l | =" 

Judgment.—The plaintiff in tHis case 
brought a suit against the Secretary of State 
and demanded inspection . .of certain docu- 
ments in the Office of. the Superintending 
Engineer. These documents were divided 
into three heads in the schedule of documents 
with the inspection application: (a) consists of- 
despatch and receipt registers of head- 
‘quarters and camp, of letter and correspond- 
ence and-demi-official letters between the 
Executive Engineer, Shahpur, and Superin- 
tending Engineer and viceversa for the year 
1929-30, the Stamp Register of -the Superin- 
tendent Engineer's office and recéipt 
and ‘despatch registers of letters frem con- 
tractors. in the same ‘year. The learned 


Counsel was unable to tell. me “how these: 


registers were going to help his case and 
did not -prees the application here; (b) con- 
sists of letters and copies of ‘letters 
official and demi-official between the Super- 
intending’ Engineer and “he Executive 
Engineer, Shahpur and, mice versa; con- 
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cernin g earthwork done by the plaintiff near 
Khushab for the year 1929-30. The court 
disallowed inspecticn under a certificate 


' fróm the Superintending. Enigneer under 
».§. 123, Evidence Act. The plaintiff wishes me 


to revise this.order under s. 107, Government 
of India Act.. To my mind it is doubtful 
whether s. 107 applics to this kind of order 
but, assuming it does, I do not see how the 
plaintiff can be helped in the matter. The. 


. learned. Counsel has cited Henry .Greer 


Robinson v. State of Australia .(1)-which 
is an authcritative prcnouncemert “on 
the law relating to this question in England. 
Butthe merits of this application can be 
considered ‘by the Appellate Court, if neces- 
sary, and that very authority would show 
that the Appellate Court would have power 
in a suitable case to remand the case for 
redecision if any irrepdrable injury had 
been doneto the plaintiff contrary'to the 
law. I further find that there wes an appli- 


-cation to inspect similar documents in ihe 


Executive Engineer’s Office and as far ss I 
can see on the record the Executive Engineer 
has not claimed privilege for these documents. 
Therefore the plaintiff ‘will beable toattain 
what he wants so far as these documents 
are concerned; (c) consists of reports receiv- 
ed by the Superintending Engineer from the 
Executive Engineer regarding damage done - 
to the earthwork in dispute’ -by the 


‘floods of July and’ August 1929. Similar 


considerations apply to these reports. 
The learned Counsel further -wished. me 


to. interfere with an order’ passed on the 


privilege claimed by the Executivé Engineer, 
This is not in the grounds’ of revision 
before me. I find that “thé Executive 
Engineer has claimed privilege ‘only foi 
certain letters addressed tothe plaintiff. It 
is not clear whether these letters reached 
the plaintiff or not: ifthey did then they 
would not be unpublished documents within 
the meaning of s. 123, Evidence Act, and 
the court would be entitled to see to the 
documents and decid under 3: 162 as to 
their admissibility. It seems to me that 


what really has happened in this case is that 


the plaintiff, wanted to make a fishing 


- enquiry among the documents that he wished 


at 


to inspect.. At the same timè I- would point 
out that the letters to the plaintiff, if duly 
received by him, would not come within the 
purview ofs. 123. As pointed out by ‘their 
Lordships of the Privy Council, privilege in 
these matters should not beclaimed unneces- 
sarily; Lut all this does not mean that 1 


(1) 135 Ind. Cas. 625; A I R 1931 P, 0. 254; 34L W 
575;-35 O W N1121 Ind Rul. (1982) P, 0, 17; 61M 
LJ :043 (P,.02, i ee Ge ee 
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should interfere now under s. 107 in any 
interlocutory order when the plaintiff hes a 
remedy by way of appeal. I therefore 
dismiss the petition. In the circumstances 
I make no order as to cos's. 

N. A. Petition dismissed. 


OUDH CHIEF COURT. 


Criminal Revision pplication No. 9 of 1933. . 


February 16, 1933. 

BISHESHWAR NATH, J. 
LACHMAN SINGH 4ND oTHErs—AccusED 
‘—APPLICANTS 

z i versus 
`” EMPEROR— a Na 
OPPOSITE PARTY. 

Criminal Procedure Code” Act V of 1898s 195 (1) a) 
— Report by kurk amin to ‘ahsildar of offence under 
Penal Code (XLV of 1860:, s 186--Tahsildar endors- 
ing it and submitting tt for necessary action to Sud- 
Divisional Oyficer-—Endorsement,.if amounts to com- 
plaint—Criminal trial— Burden of proof. 
2 Under s 195 (1), Criminal Procedure Code, the 
complaint is to be madeeither by the public servant 
‘concerned or some other public servant to whom ke 
is subordinate. Where akurkamin wade a report of 
an offence under s. let, Peual (ode, tothe Tahsildar 
who with an- endorsement submitted it to the Sub- 

Divisional Officer for necessary action: 
‘ Held that the endorsemens made by the Tahsildar 
amounted to a complaint and was sufficient to satisfy 
the requirements of s. 195 (1) an Criminal Pro- 
cedure Code, 

Ina criminal trialit isthe duty of the prosecution 
to establish all the facts essential for making out 
the offence charged against the accused. 


Application for revision of an order of the 
Officiating District Magistrate, Lucknow, 
dated the 8th November, 1932. 

“Babu Ram Prasdd Varma, R. B. for 
the Applicants. 

-'Mr. A. K. Ghose, Assistant Government 
Advocate; for the Crown. 

Judgment. —The applicants Lachman 
Singh, Chutkau’ Singh, Peera and Mata 
Din were prosecuted. before a Bench of 
Honorary Magistrates under ss. 184 ands186, 
Indian Penal “Code. The Bench of Magis- 
trates found all the accused guilty under both 
the sections. Three ofthem, Lachman Singh 
Ohutkau and Peera were sentenced to impri- 
sonment till the rising of the court and a 
fine of “Rs. 30 each (Rs. 15 under each 
count), in default to -one month's tigorous 
imprisonment. .Mata Din was sentenced 
to a fine of Rs. 10 (Rs. 5 under each count), 
in default to one week’s rigorous imprison- 
ment. On appeal the “learned District 
Magistrate, of Lucknow set aside the 
convictions and the sentences of imprison- 
ment passed under s. 184 but maintained 
the convictions and the sentences of impri- 
sonment passed under s. 186. He however re- 
duced the imposed sentences against Lach- 
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man Singh, Chutkau Singh and Peera in 
defaull of, payment of fine, to rigorous impri- 
sonment for fifteen days. 

The facts of the case are briefly as undér:- - 

The’ kurkamin attached two bullocks 
belonging to Bishunath the minor zamindar 
of village. Narainpur for defeult of payment 
of land yevenne. The  bullccks were 
entrusted toa supurdar, Ganesh Bakhsh 
Singh. The 12th of August, 1932, was the 
date fixed for sale. - Admittedly the whole 
of ihe amount of arrears of Government 
revenue was paid by Bishunath before the 
12th of August, 1932 but a sum of Rs. l- 
due for costs of execution remained unpaid: 
On ihe 138th of August, 1922; when the 
kurk amin happened to bein village Gudhna 


at a distance of about two miles 
from Narainpur he cent the tehsil 
jamadar ‘Ram  Adhin, the patwari 


‘Ashrafi Lal and one Tushi Pasi to bring - 
the bullocksfor being sold. These pe'sons 
found thé bullocks in anenclesure belonging 
to the zemindar and brought them to Gudhna. 
The applicanis, ccording to the prcsecu- 
ticn, came to Gudhna shortly afier the bul- 
locks - had been brought there and -are 
said to have forcibly seized them end tak- 
en them back to Nar:inpur. 

lt is contended in the first place that 
the presecution of the applicants under 

5. 186 was illegal inasmuch asthere was no 
complaint in writing: of the public servant 
concerned as required under s. 195 (1).(a). 
of the Code of Criminal Procedure. In my 
‘opinion this ccntenticn has no- force: The 
kurkamii of the 13th of August, -1932, 
made a report of the occurrence to the 
Tahsildar. The Tahsildar sent the report 
with an en- 
dorsement which runs as follows :— 

“Submitted for favour of neceseary action - Tach- 
man Siagb, Chutkav Singh, Matanwa Pasi and Hir- 


wa Pasi n:ay be summoned and proceedings uncer 
ea 186, Indiau Penal Code may be taken against 


wa (195) (1) (a) requires the complaint 
to be -made eiiher by ihe public servant 
ecncerned cr some o her public servant to 
subordinate. The -kurk 
amin being subordinate to the Tah- 
sildar, I have no hesitation in h»lding that 
the eridorsement made by the Tansildar 
amounis to a complaint and is sufficient 
to satisfy the requirements of s. 199 (1) (a) of 
the Code of Criminal Frocedure. 


-. Next it is contended that the prcsecu- 


tion hes failed to make out a case wnder 
s. 186, Indian Penal Code. In order to 
substantiate the char ge-under this sec- 
tion if was necessary “for the prosecution. 
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to establish that the public servant was ac 


ting in the discharge of his public func”. 


tions.. The material question for conside- 
ration therefore was whether, the bullccks 
which had been séized by the three per- 


sons deputed by the. kurkamin were the’ 


seme -bullocks which had been attached 
and placed in the. custody.- of Ganesh 
Bakhsh Singh or any other bullocks. The 
accused did not’ admit that the bullocks 
which were seized by-these persons .from 
tha ‘house of the zamindar on the 13th of 
August,1932, were the bullocks whichhad 
been attached. Their case was that the 
attached bullocks were in: the custody of 


re 
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ccnvictions under. that section must there- 
fcre be set side. 


© The. learned Counsel for the ‘applicants 


the supurdar and were different from., 


the bullocks seized under the order of 
ihe kurkamin .on. the J3th of Au- 
gust, 1932. The learned District Magist- 
' ra'e dealing with this part of the case was 
_of opinion that the burden lay cn the ac- 
cused- to show that the bullocks in ques- 
tion were n t the sameas those which had 
been attached. I find myself wholly un- 
able to accept -this view of the learned 
District Magis:rate. It is the duty ofthe 
pr¢s2cution to-esveblish all the:facis essen- 
‘tial for making out the offence charged. 
against the accused. The learned Dis- 
trict. Magistrate has, ın my opinicn, clearly. 
gone wrong in throwing the onus cn the 
accused to disprove -the -identity of ‘the 


bullocks. The learned Counsel for the Crown. 


Evidence 


is aso - uhable to refer me tọ any evidence - 


on the record which might satisfactorily 
establish the identity of the. bullocksseiz- 
ed by" the accused’ with those which had’ 


been attached by the kurkamin. One of. 


the presecution witnesses depcsed that the’ 
bullocks which had been brought to Gudh-- 
na for sale by the 7amadar were white in 
colour and had straight horns but unfor- 
tunately the prosecution has not thought fit to 
produce ihe suputdnama which contained a 
description of the bullocks which formed 
the subject of attachment. The learned 
Counsel for the applicants maintained 
strongly that the -descripticn contained in 
the supurdnama did n.t tally with the 
description by this prcsecutizn witness. 
Thus in my opinion the prosecuticn has en- 
tirely failed to prove thatthe bullocks al- 
leged to have been forcibly seized by the 
applicants were the same bullocks which 
had been attached. It is. not therefore, in 
the circumstances, possible to hold that the 
accused are guilty of causing any ob- 
struction to the kurkamin:’ in the dis- 
chargeof his public functions within the 
meaning of s. 186, Indian Penal Code. The 


aso argued that. th: conviction of the ap- 
plicanis was il:egel because the provisions 
of s. 342 of the Code of Criminal” Procedure 
had n.t been.complied with. In view of the 
conclusion: reached by me as regards the 
merits of the case, I do nst consider it ne- 
cessary to dea] withthis matter. 

The resuit therefore is thet I alow the 
applicetion, set aside the convictions of all 
the applicants under s. 186 and sentences 
passed under that scetion. The finés, if paid, 
will be refunded. 


NA. Application allowed. 
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PATNA HIGH COURT. 
. Criminal Revision No. 398 of 1931, 
December 7, 1931. 
MOHAMMAD Noor,J. 
FIRANGI RAI— PETITIONER. 
VETSUS 
EMPEROR - Opposite Parry. 

Criminal Procedure Cede (Act V of-1898),8 1:0 c) 
(f}--Security proceedings— Evidence of repute—'‘Rezu- 
tation de fined- - Rumour and reputaticn-distinguished— 
of similar acts, value of— Evidence” of 
accused's enemies, value of—Itvidence of“ habit— 
Section 110 c), scope of. y A 

To bring a person within s 110 cl (c, it.is not 
enough to prove that he helped tbe accused 
përsons in whom he was interested in one or two 
cases, but it must be proved that heis in the habit of 
protecting thieves as such. Bo ; ; 

Isolated rasesare not sufficient to prove “habit and ` 
character. Oneortwo cases may not be sufficient 
but a number of similar incidents cease to be isolated . 
facts and become evidence of habit and character.. 
How many facts must be proved to „enable the court 
to draw a reasonable inference of habit of an accused ' 
cannot be laid down by any hard and fast rule; it 
depends upon the circumstances of each case. 

Evidence of general :epute and character, which is 
not admissible when an accused is being tried for the 
commission ofa specific offence, is admissible in a. 
case of this kind and specific instances where reason- 
able suspicion fell upon the accused are good evi- 
dence to show the basisof bad reputation; Whether 
from these instances habit and character can be 
inferred is a matter to be decidedon the factsof 
the particular case. } mperor v. Kumera (1), relied on. 
. Reputation isthe sum total of the rumours and. 
talks about a man accepted and believed by those 
who know him well. The evidence of reputation is 
made up partly of the belief of the deponent and’ 
partly of what he heard from others of their beliefs. 
Distinction between reputation and rumour is well. 
marked, though it may be difficult to say generally 
where a rumourends and reputation begins. How 
many instances build upa ieputation and how long 
it takes for rumours to ripen into reputation cannot 
be laid down by any hard and fast rule. 
. The distinction between admissible evidence of. 
reputation and inadmissible hearsay evidence can te 
stated-thus. If the evidenceis of those persons who 
are living in the locality where the reputation is pre-. 
vailing and where people talk cf their beliefs about, 
him and who themselves believe it, it is admisgible,. 
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But if the evidence, is of aman who does not know 
about thezreputation -Ifimself. but has heard it from 
others, it will be hearsay. In other words, the 
evidence of those who know the man and his reputa- 
tion is-admissible. Evidence cf those who do not 
know the man, but have heard of the reputaticn is 
not admissible. | | 

Itis the duty.of.the court to judge whether a man 
deserves a particular reputation and, in order to 
judge this; enumeration of “specific cases will ferve 
as a valuable guide. 

A man who is proceeded against under the pre- 
ventive sections of the Criminal Procedure Code 
must have some enemies whom he has hurt and these 
‘peraons are bound to help the prosecution in getting 
the man-bound down. ‘Evidence of witnesses cannot 
be discarded on this. ground The only thing 
required is that the court should be cautious in 
accepting the evidenceof witnesses who come from 

such quarters. Mr l 

Criminal Revision from an order'of the 

Sessions Judge, Saran, dated the ist August, 
1931: 
` Messss. P. C. Manuk, J. Chatterji, K. N. 
Chowdhury and A. C. Roy, for the Petitioner. 

Mr. Gopal Prasad, for the Crown. l 

Order. —Thé petitioner Firangi Rai has 
‘been ordered under s. 110-118, Criminal 
Procedure Code, by the Sub-Divisional 
Magistrate of Gopalganj to execute a bond 
of Rs.5,0G0 and furnish two sureties of the 
like amount for his good behaviour for a 
period of three years. On his failure to 
furnish the sureties he was remanded to 
custody and the proceedings were submit- 
ted to the Sessions Judge of Saran who 
confirmed the order. The petitioner has 
come upto this court for revision. In the 
proceeding drawn up the charge against 
the -petitioner was that he habitually pro- 
tected and harboured thieves and was sọ 
desperate and dangerous..ihat his being at 


large. ‘without surety would be hazardous ` 


to the community. This charge came. 


under cis. (c) and (f), s.- 110, Criminal. 


Procedure Code. The trying Magistrate 
found both the accusations proved, but, 
the learned Sessions Judge has held that 


the petitioner came only under cl. (f) as’ 


the, facts proved do not constitute habitual, 
protection or harbouring of thieves. It is 
contended by Mr. Manuk that apart from 
wrong inference drawn by the courts below 
the: facts alleged were not sufficient to 
prove that the petitioner was desperate and 
dangerous as is contemplated ins. 110 (f), 
Criminal Procedure Code. On the other 
hand, Mr. Gopal Prasad for the Crown. 
contends. that the learned Sessions Judge. 
has erred in. holding that the petitioner. 
did not come under cl. (e) aswell. In order. 
to; appreciate, the points raised it is neces- 
Bary to analys3 the evidence somewhat in 
detail, -I wish ta--do.so not to test the 
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merits of the evidence but to find if it 
is admissible and warrants the findings 


, about the petitioner coming within cls. (0) 


Ladi 


and: (f), s. 110, Criminal trocedure Code, 


or within either: of ther. i 

: The prosecution evidence may be divided 
into two classes:{1) specific facts some of them 
intended to prove that the petitioner is a 
habitual -protector and harbourer of thieves 
and others that he is so -desperate and 
dangerous as to be hazardous to the.com+ 
munity, and (2) evidence of general repute. 
Mr. Manuk’s contentions are (1) that the 
evidence of the petitioner's being an 
habitual protector and harbourer of thieves’ 
has. been held by the Sessions Judge to 
be insufficient for such a finding and that 
this part of. the case.should not be re-opened 
here. At any rate the finding is not | 
justified on facts; (2) that the evidence is 
not such as would lead to the inference 
that’ the petitioner is dangerous and 
desperate. The isolated acts alleged, 
even if true, do ‘not show that the peti- 
tioner comes under cl.-(f), s. -110. It is 
urged that what was required to be proved 
was-not that: he was involved in one or 
two murders: for which he might have had 
particular motives but.that he was by habit 
such as to’ commit murders and other 
offences generally whenever--it suited . his 
purpose; (3) That the evidence adduced do 
not prove general repute. 


` The ‘evidence of specific acts relates ‘to 
incidents commencing from one of 1923 
and ending with one of 1930; the last 
according to the progecution was about thé 
time when the institution of the present . 
proceedings against the petitioner was con- 
templated by the police. I shall take them 
one by one. (His Lordship mentioned four 
cases, and proceeded: -) Theséare the only 
four specific cases relied upon by the pro- 
secution (apart from general repute which I 
shall deal with later on) to bring the peti- 
tioner under cl. (c), s. 110, Criminal” Pro- 
cedure Code.. In my opinion they are not 
sufficient and I .agree with the learned 
Sessions Judge, thoughon different grounds, 
that the. petitioner doés’ not come under 
cl. (¢). Case (3) does not. show that the 
petitioner protected or harboured thieves, 
Cases (1) and (2) go to some extent, to 
show ‘protection. of “thieves, but in euch 
one. of ‘them Firangi might.. have. specia 
réasons for acting as he did. Habit -must . 
be proved. All the’ facts: of these cases 
are nob before me, 1. - A . a" 
It ig, not enough. to prove that {he.pell- 
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tioner helped the accused persons. in whom 
he was interested in one or two cases, but 
that he is in the habit of protecting thieves 
as such. But these cases “are of some 
value in estimating the evidence of those 
witnesses who come fo prove thé general 
repute of the petitioner. (His Lordship 
considered two murder cases and a case of 
arson’ and continued:—) Mr. Manuk’s 
comment is that even if Firangi was con- 
nected with these cases, he cannot. neces- 
sarily be said to be dangerous or desperate. 
He might have special reasons for com- 
mitting ‘these offences. He ‘contends. that 
isolated cases. are not sufficient to prove 
habit and character. One case perhaps 
may not ‘be sufficient, 
not be; but a number of similar incidents 
cease: to be isolated facts and become evi- 
dence of habit and character. How many 
facts must -be proved to enable the court 
to draw a reasonable inference of habit 
of an accused cannot be laid down by any 
hard and fast rule; it depends upon the 
circumstances of each case ‘The provisions of 


s.110 and allied sections are not punitive but, 
preventive. We-have to consider the past life- 


in order to help us in finding what the future 
ishkely tobe. Certain facts not admissible 


in evidence against an accused in a cri- 


minal trial are admissible in these cases 


by special provision of the law. Evidence 
of general repute and character, which is- 


not admissible when an accused is being 
tried for the commission of a specific offence, 
jis: admissible in a case of this kind and 
specific instances where reasonable suspicion 


fell upon the accused are good evidence. 
reputation.: 


to show the basis of bad 
Whether from these instances habit and 
character can be inferred is, as I have said, 
a matter to be decided on the facts of the. 
particular case. If I am permitted to. 
say so, -I respectfully agree with the 
observation ef Ashworth, J., in Em. 


peror, v. Kumera (1), to the ‘following effect: 

“Any evidence. which supports or explains the fact, 
that a person has acquired a certain reputation ap- 
pears to meto be admissible. A court is not ‘bound 
to..bind over a person because he has a certain repu- 
tation but is bound further to consider whether he 
deserves such ‘a reputation. 1 deprecate - ‘reference to 
general observations as to. the evidence admissible in 
cases-under s 110, because such observations should 
only be construed with reference to the particular 
facts of each case. The Evidence Act offers little or 


no assistance for the hearing of such cases, which. 


depend on a common sense view of the evidence. Jt 
may generally be stated that any evidence which 
enables'a court tocomé to a decision that a person 
is or is not an habitual offenderis admissible " 
In my opinion these cases -prove the fol- 
(1) 125 Ind Cas 19: AIR 1928 All 650;. 1929 Or Cas; 
346;°51 All 275; 31 Or L J755; Ind “Rul (1930) All 643, 


143-87 & 88 


-perhaps -two may 
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lowing facts: (I)that Firangi Rai has been 
mixing with men of bad character and two 
of his connections were convicted of burgla-: 
ry and attempts were made ‘to save them 
and the witnesses who went to depose in 
-their favour were dependants and con- 
nections of Firangi Rai and they were dis- 
believed; (2) that Firangi ‘Rai was specially 
accused in two murder cases. In one he 
was accused by a lady who had no apparent 
reason to make afalse statement, and in 
the other his dependants. and associates 
were convicted of the murder. I now come 
to the evidence of general repute. A large 
number of-witnesses have been examined to 
prove that Firangi Rai has in his neigh- 
bourhood .the reputation of being helper of 
thieves and dangerous, and+those who annoy- 
ed him suffered. Mr. "Manuk’s contention is 
that the evidence of these witnesses is noth- 
ing but enumeration of the specific cases 
mentioned above and secondly, the evidence 
is not of general repute but of rumour and 
is mostly hearsay, I am however unable 
to uphold this contention. Reputation, as 
has been pointed out by the learned Ses- 
sions Judge, is the sum total ofthe rumours 
and talks ‘about a man accepted and believ- 
ed by those who know him well, The evi- 
dence of reputation is made up partly of 
the belief of the deponent and partly of 
what he heard from others of their beliefs. 
Distinction between. reputation and rumour' 
is well marked, though it may be difficult 
to say gener ally where a rumour ends and 
reputation begins: Let us take an ilustra- - 
tion: Two persons A and B are on bad’ 
terms. Theft takes place in the House of 
B. Itis suspected on some grounds that A. 
is at the bottom of the theft. and this 
rumour spreads. A few believe inf this, a’ 
few. do not or none believes it. This‘is a 
rumour.Again.a theft takes-place in the house 
of C with “whom A is also enimical. Ais 
again suspected and there i is again a rumour; 


Supposing instances like this become 
numerous. A’ now begins to havea bad 
reputation among his neighbours. In 
course of time people begin to believe and 
talk about him as a thief and regard him 
as a thief Thisis a stage when A has goti 
a reputation of being a “thief. How many 
instances build up a reputation and how 
long it takes forrumours to ripen into res 
putation cannot be laid down by any hard 
and fast rule, In this particular case 
specific instances proved against the peti- 
tioner are spread over a “period . ‘of seven, 
or eight years and are connected with ceveral 
people. The witnesses therefore are on sub- 
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slantial ground when they depose ihat the 
petitioner has a reputation of being a helpe- 
of thieves and of being of a desperate and 
dangerois character. Distinction between 
Yeputation and hearsay hes been drawn in 
numerous cases end a nvmber cf such 
cases --has been cited from the 
Bar.but' I do not wish to discuss them in 
detail. Hach case has facts of its own. The 
, evidence in this case in my opinion is of 
reputation and ‘not hearsay. I should like 
{o give another illustration. On the basis 
of reports suspicions and rumours spread 
that a inan has got a bad reputation 
among his neighbours. These neighbours 
who live where the reputation is prevailing 
are competent witnesses and their evidence 
will not be hearsay. If they give the specific 
instances leading to the reputation so much 
the better for the prosecution. If a man 
goes to the neighbourhood and hears from 
those persons about the reputation of a 
man and then comes to depose what he has: 
- heard, his evidence will be hearsay evidence. 
King, J., in.the case of Emperor v. Kumera 
(1) already referred to, observed as follows: - 
' ' I venture to think that eviaence of general] repute 
must necessarily consist largely of “hearsay” evidence, 
The reputation of-a person means what is generally 
said or believed about his character. A witness may 
depose ‘l believe the accused to be an habitual thief, 
and that is what persons of the neighbourhood gene- 
yally say about him.’ Such evidence is admissible as 
‘avidence of general repute.- So far as the witness 
gives his pers>nal opinion, the evidence is not hear- 
say. So far as.the witness gives the opinion or the 
statements of “Gthéf persons, his evidence must, 
in a senee,:be ‘hedrsay’. A witness can only know the: 
opinion of other persons by hearing them say what 


they think Forthis reason Ithink evidence of gene- | 


ral repute necessarily consists largely of “hearsay” 
evidence, t.e., of statements of what persons other than 
the witness say or believe about the charecter of the 
accused.” 

. In my opinion the distinction between. 
admissible evidence of reputation and in-. 
admissible hearsay evidence can be stated 
thus,- Ifthe évidence is of those persons 
who are livitrg.in= the locality where the 
reputation is ‘prevailing and where people 
talk of their beliefs about him -and who 
themselves believe it, it isadmissible, But: 
if the evidence is of a man who does not 
know about the reputation himself but has 
heard it from others, it will be hearsay. In’ 
other words, the evidence of those who 
know the man and his reputation is ad- 
missible. Evidence of those who do not 
know the man, but heve heard of therepr- 
tation is not admissible. -I have already: 
quoted the observation of Ashworth, J., in- 
the Allahabad case Itis the duty of the 
court to judge whether a man deserves a’ 
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particular reputation and, in order to 
judge (his, enumeration of specific cases 
will serve a valuable guide. In these 
circumstances I hold that the evidence of 
the witnesses in this case ‘is admissible to 
prove that the petitioner has abad reputa- 
tion of being a helper end harbourer of 
thieves and of a dangerous and desperate 
character. Mr. Manuk has pointed out 
that the witnesses, except one or two, came 
from different villages and not from the 
village of the petitioner. But nevertheless 
the wiinesses arein my opinion competent. 
witnesses. They live in the neighbourhood 
of the petitioner and know him very well. 
They come from villages where the peti- 
fioner must have some reputation—good, 
bador indifferent. The fact that a large 
number of peisons has not been produced 
from the petitioner’s village is not surpris- 
ing. Admittedly the petitioner is a well- 
tc-co zamindar and has got an extensive 
money-lending business. He must have 
heen holding a considerable influence in 
the locality; and,in the circumstances, one 
cannot expect that the petitioner’s villagers 
will come forward in large numbers to 
depose against him. 

It hasfurther been pointed -out that the 
prosecution case was being manoeuvred by- 
Ghughli Rai with whom the petitioner is on 
bad terms. No doubt Ghughli Rai has 
naturally been taking a keen interest for 
the prosecution and possibly has been: 
helping them. Tniswill always happen in’ 


“such bad livelihood cases. A man who is: 


proceeded against under the preventive 
seclions of the Criminal Procedure Code 
must have some enemies whom hehas hurt: 
and these persons ‘are bound to help the 
prosecution in getting the man bound down.’ 
Evidence of witnesses cannot be discarded: 
on this ground.- The only- thing required 
is that ihe court should be cattious ‘in: 
accepting the evidence of witnesses -who- 
come from such quarters. Had not-in this: 
case the evidence of the witnesses o" general. 
repute been based upon specific instances. 
spread over a period of about seven to.eight: 
years, perhaps much could have been said: 
in favour of the petitioner. Then it has’ 
been urged that a considerable number of, 
witnesses have come to depose ebout ihe 
good character of the petitioner and it is 


‘contended thatthe Courts below ought not ` 


tohave discarded their evidence. In my. 
opinion they have considered the evidence: 
and have given very good reasons- for- not. 
acting upon the defence evidence. First-of 
all, these witnesses do notshow. any know- 
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ledge of the numérotis Gases which I have 
stated above. At any rate Firangi Rai 
was openly accused inthe two murder cases 
and the witnesses pretended ignorance of 
these.cases. As these cases go to build the 
foundation of the petitioner’s- reputation, 
their evidence loses much of iis value, 
Furthermore, it has been brought outin the 
evidence that there was a meeting in which 
it was resolved that Firangi Rai should be 
helped as he wasa wealthy man. 

The reputation of the petitioner so far as 
it relates to. his being a protector and 
harbourer of thieves is not supported on 
sufficient facts, while of his being dange- 
rous and desperate is fully justified and in 
my opinion hecomes under cl. (f), s. 110, 
Criminal Procedure Code. The application 
is rejected and the Ruleis discharged. 

A Rule discharged. 


——— oe 


BOMBAY HIGH COURT. 

Origina! Civil Jurisdiction Appeal No. 25 

of 1931. 
September 2, 1932. 

Beaumont, O. J., AND BLACKWELL, J. 
NARAYANRAO VITHAL SAYANNA— 
DEFENDANT — APPELLANT 

- versus 
SOLOMON MOSES ND OTHERS— 
PLAINTIFFS —RESPONDENTS. 

Letters Patent- (Bom.\), 1365, cl. 15—Comments on 
pending trial—Contempt—Notice 
in the case;-Order passed in criminal jurisdiction—- 
A ppealibility 

Uom nénts upon a pending trial by persons, 
of whom are parties tothe suit and some of .whom 
are not, is contempt of a criminal nature. An order 
passed on a notice of motion for an order for 
committal of one of the parties for contempt in such a 
case is an order made in the exercise of crimiral 
jurisdiction and is not appealable under sl 15, 
ı etters Patent, 1863. O'Shea v O'Shea & Parnell (1), 
Scott v. Scott (2), relied or. Navitahoo v. Narotam- 
dıs Candas (3-, distinguished |p. 642, col 2.) 

Mr. F. J. Coltman, for the Appellant. 

Str Jamshed Kanga, Advocate Ueueral, 
for the Respondents. ~ ~ 


Beaumont, C. J.—This is an appeal 
from an order of Mr. Justice Rangnekar 
in which he dismissed a motion by tho 
appellant to punish the respondents for con- 
tempt’ of court. The learned Advocate 
General on behalf of the -respondents has 
taken the preliminary point that no appeal 
lies, and it is only necessary to stats the 
facts so far as it is necessary to appreciate 


the preliminary point. ‘The respondents are; 
persons interested in a certain . Jewish 
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Educational Society known as the Bombey 
Israelite Sch ol Managing Committee ‘and it 

appears that in 1928 the Commifiee of thas 
schiol was intending to re-build the’ school 
premises, and they invited tenders, and. 
ultimately accepted the tender for the new 
buildings of the present applicant. Disputes 
subsequently arose between the Committee 
and applicant- as regards the work which 
was entrusted to the applicant under the 
contract, and in the result a suit was started 
in July 1929 between certain officers of the 
School Committee as~- plaintiffs and Vithal 
Sayanna, the applicant, as defendant, the 
claim against him being for an injunction 
to restrain him from committing alleged 

breaches of the contract and for damages.’ 
In February, 1931, the Committee of the 
School issued a pamph'et, which is the 
document complained of, which is headed 
“First Progress Report” and is a report sub- 
mitted by the Committee of this school to the 
members of the community, and in that 
pamphlet certain comments are made on 
the dispute with the present applicant. On 
February 9, 1931, ths applicant took out this 
notice of m tion against ths respondents, the 
first three of whom are pleintiffs in the suit, 
and the olhers of whom are not partiesto the 
suit, and he asks for an order for committal 
of the respondents for their contempt of court 
in publishing this pamphlet. Mr. Justice 
Rangnekar refused to make any order and 
dismissed the motion with costs. | 


“Now the learned Advocate-General on 
‘behalf of the respondents doss. not dispute 


>that-that orderisa judgment within cl. 15. 


‘of the Letters Patent, but he says it is a 
‘judgment made in exercise of criminal 
jurisdiction and is, therefore, not appealablé 
under the clause, The difference between 
civil and criminal contempt is discussed in 
Halsbury’s Laws of Englarid;.\-ol., VII, at 
page 280. Itis there pointet:sout .that dis- 
obedience to an order made ina civil suit 
constitutes cmtempt of a civil’ nature, and 
any application to punish that disobediencé 
-by process of contempt is an application of 
a civil nature. But it is further pointed oyt 
that where the alleged contempt consists in 
interfering with the due trial ofa civil suit, 
that contempt is ofa criminal nature, and 
a fortiori that must beso where the alleged 
contempt is by persons wh» or some of whom 
are not parties to the civil suit. In support 
of that proposition, and by way of illustrat- 
ing the sort of contempt which is of a crimi- 
nal nature, certain English“ cases, were 
referred to. In the first place there is the 
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case. of ‘O'Shea -v. O'Shea and Parnell (1). 
There ihe respondent had made certain 
comments upon a trial pending ia the 
Divorce’ Court, and the Judge in the 
Divorce Court on a motion in the divorce 
suit and also in the matter of the 
respondent on the motion, had punished the 
respondent by inflicting a fine upon him. 
He-appealed, and a preliminary objection 
was taken that no appeallay having regard 
tos. 47 of the Judicature Act, 1873. That 
Act, provided that no appeal should lie from 
any Judgment of the High Court in any 
criminal cause or matter save as (herein 
provided, and it was held by the English 
Court of Appeal that the contempt in “that 
case, consisting as it did of, comments upon 
a pending suit by a person who was not a 
party to the suit, wascontempt of a crimi- 
nal nature, and that the order made against 
the person in contempt was an order “made 
ina criminal cause or matter within 8. 47. 
That case was followed with approval by 
the English.Court of Appealin the case of 
Scott v. ” Scott (2). The alleged contempt 
in that case was the publication of the 
result of proceedings held in .camera, and 
the Court of Appeal held thatihat was a 
contempt ofa criminal nature from which 
no appeal lay. I havenot overlooked the 
fact that that case went to the House of 
Lords. where the decision of the Court of 
Appeal was reversed, but the result of the 
decision of the House of Lords was that the 
order which it was alleged had been dis- 
obeyed was made without jurisdiction, and 


there could be, no contempt in disobeying 


an order which was Invalid. Now, I think 
the result of those cases is to show that 
contempt such asis alleged in this case, 
that isto say, comments upon a pending 
trial by persons, some of woomare parties 
to the suit and some of whom are not, is 
contempt of a criminal nature, and the 
question which we have to decide is whether 
an appeal is.precluded by the words of cl, 
15 of the Letters Patent of 1865. The mate- 
rial words are: — 
“And we do further ordain that an appeal shall lie 
to the said High Ovurt of J udicature at Bombay from 


the judgment (not being .. in the exercise of criminal 
jurisdiction)... 


Jt seems to me clear on the English 
authorities that the order which the learned 
Judge was asked to make -here was to be 
madein the exercise of criminal jurisdic- 
tion. Whether it could be said also to be 
made “in the course: of a criminal trial” 
within cl. 25 of the Letters Patent is perhaps 

(1) (1890) 15 P D 59.. 

49) (1912) p 941, 
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doubtful. But it seems to me impossible. 
to say that the order was made otherwise 
than in the exercise of criminal jurisdiction. 

Mr. Coltinanon behalf of the applicant has 
relied on a decision .of this court in 
Navitahoo v. Nar otamdas Candas (3). The 
contemptin that case was centempt of a 
civil nature, being disobedience to an order 
of the court made i ina civil suit, and the 
point was takenthat no appeal lay under 

the Civil Procedure Code because the order 
in question was not one referred toins. 588 
of the Code.. The learned Chief Justice no 
doubt says that that argument might have 
prevailed if the order in question had been 
passed in the exercise of the court's original 
civil jurisdiction. He thought that the 
order was not madein the exercise of the 

court’s original civil jurisdiction and there- 
fore he says an appeal lies “under s. 15 
of the Letters Patent wnich provides that 
an appeal shall lie in-the case of every judg- 
ment by a single Judge of the High Court 
not being a sentence or order passed in a 
criminal trial.” The exact words of cl. 15 
seem not tohave been present to the mind 
of the learned Chief Justic:. The words 
are not “a sentence or order passed in a 
criminal trial” but | ‘in the exercise of crimi- 
nal jurisdiction.” The case is clearly dis- 
tinguishable from the present cese, because 
the contempt there was of a civil, ‘and not 
ofa criminal nature. I find it rather diffi- 
cult tosee why the order in that case was 
not made in the exercise of civil jurisdiction 
but the case is not an authority which pre» 
vents us from holding that the order made 
by Mr. Justice Rangnekar -Was an’ order 
made under the criminal jurisdiction, 
That being so, I think the point taken by ihe 
learned Advocate-General is right and that 
there is no appeal in this case. 

Appeal dismissed with costs. 
Blackwell J.—I agree. 


Bs a f Appeal dismissed, 


OUDH CHIEF COURT. 
Second Civil Appeal No 293 of 1930. 
October 31, 1931. 
BIsHEsHWAR NATH AND Raza, Jd, 
Mr. H. HUNTER, Lievparor or BANK or 
ee IN DIA Lrp.,— Derenpant— 
APPELLANT l 
VETSUS 
Choudhuri NISAR AHMAD 
AND OTHERS— DEFENDANTS— RESPONDENTS. 
d Tanoe of Properiy Act (XX of 1928), a: 8s €8, 100-~ 
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Charge Eaforeeability of, against transferee for 
value without notice—Transfer.of Property Act (IV of 
1382), s. 103—Charge holder—Whether can enforce 
payment agdinst whole or portion of<charge--Suit for 
contribution—vudh Estates Act (I..of 1869),s 33— 
Award of British Indian Association ~Fuiluré to file 
un Financial Commissioner's Court within-six months of 
Act--Whether has force of decree—Award, if binding, 
_ In the case of a charge there is no transfer of any 
interest in the property in favour of the charge-holder 
asin the case of a mortgage. A charge is merely a 
security for payment of money to be enforced against 
the property charged. ‘Thus from the very nature of 
1b, as a general rule, a charge cannot be enforced 
against a transferee for consideration without notice. 
In fact this constitutes an essential distinction bet- 
ween a mortgage and a charge. ‘As in.the case of 
mortgage there is a transfer of interest; a transferee 
of the mortgaged property can acquire only the re- 
maining interest of the mortgagor and is therefore 
bound by the mortgage. But inthe case of a charge, 
there being no transfer of interest it cannot ordinarily 
be enforced against a transferee for value without 
notice. Razia Begam v. Ishrat Ali (11, distinguished. 
[p. 696, col. 2.] 

The holder of: a charge is competent to enforce 
payment against the whole or apy portion of tHe 
property subject to the charge. Where a person owns 
only a portion of the property and hè is made to pay 
the whole amount, his remedy is by a suit for con- 
tribution against parsons in posssssion of the other 
portion [p 693, col 1.] Ei 

When an award passed by the British Tndian 
Associalion is not filed in the Financial Commission- 
er's Court within six months of the passing of the 
Oudh Estates Act, the award cannot be enforced asa 
decree. If, however, the award is binding on the parties 
by. virtus of an agreement between them, it cannot be 
regarded as a decree of court, |p. 695, col. 2.] 

Section 63 of Act XX of 1929 savesany remedy or 
proceeding in respect of any right acquired before 
the; first day of April 1930 from being affected by any 
of the provisions of the amending Act. {p. 636, col. 2.] 

Second Civil Appeal against the decree 
of the Subordinate Judge, Bara Banki, 
datedthe 2nd June 1930, confirming that 
of the Additional Munsif, Bara Banki, dated 
the 238th January, 1929. ; 

” Messrs. R. B. Lal and Suraj Sahai, for 
the Appellant. 

Mr. Hyder Husein and Dr, Zafar Husain, 


for the Respondents. 


Judgment. -These three appeals arise 
out of three suits which were consolidated 
and tried together by the learned Addi- 
tional Munsit of Bara Banki., The plaintiffs 
in each of the three suits claimed a money 
decree for certain amounts alleged to con- 
stitute arrears of maintenance charged upon 
immovable property which had been sold 
at auction and purchased by the contesting 
defendant, Mr. H. Hanter in his capacity of 
Liquidator of the Bank of Upper India 
Limited (in Liquidation). ; 

The defences raised on behalf of Mr. 
Hunter which are material for the purposes 
of -these appeals were. that the alleged 
maintenance did not constitute a. charge.on 
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. the...defendant-appellant -Mr: Hunter 
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the property purchased by him, that evenif 
it did, he was a purchaser for value without 
notice and as such could not be liable for 
its payment and that in any case he was 
not lable for the whole of the amount 
claimed. g i 
- The learned Munsif rejected the contén- 
tions raised in defence and decreed all the 
suits. Mr. Hunter appealed to the Court 
of the Subordinate Judge of Bara Banki 
who concurred with the view of the trial 
Court on allthe points raised in appéaland 
dismissed them with costs. ~ : 
The defendant-appellant Mr. Hunter has 
-come to this court in second appeal. - Asthe 


facts of the three suits which have 
given rise to these appeals thotigh 
similar in several respects are not 


identically the same, we will deal with each 
appeal separately but before doing bò it 
would be convenient to state certain facts 
relating to the property purchased by the 
defendant-appellant whichconstitute com- 
mon ground hetween the parties. 
Lutf Ullah and Qalandar Bakhsh weré 
two brothers. The'family owned four estates 
Bhilwal, Hasadpur, Khanpur and Sikandar- 
pur. All these estates; under éircumstancés 
whichit is not necessary to enter into in 
these appeals, came into the possession of 
Chaudhri Sarfaraz Ahmad, husband of 
-Musammat Béchanunnissa, daughter of 
Lutf Ullah. Chaudhri Sarfaraz Ahmad‘s 
name was recorded as -atalugdar in respect 
of these estates in list I prepared ‘under 
s.8 ofthe Oudh Estates Act. Aftér his 
death the estates came into the possés- 
sion of his. widow, Musammat Bechanunn- 
issa. The latteron her death was succéeded 
by her daughter Musammat Zainubunnissa. 
After the death of Zainubunnissa her son 
Chaudhri Shafiquzzaman camé in posses: 
sion of allthe aforesaid talugas. During 
most of the time that Musammat 
Bechanunnissa, Zainubunnissa and Chau- 
dhri Shafiquzzaman held the estatés, 
the property remained under the. sup- 
erintendense of the Court of Wards. 
Chaudhri Shafiquzzaman in 1912 executed 
a deedof trust in favaur of his son:- Sub- 
sequent to the execution of this deed 
Chaudhri Shafiquzzaman and the trustees 
jointly executed five mortgage deeds in 
favour of the Bank of Upper India, Ltd., 
in respect of the aforesaid estates. Sddh 
after Chaudhri Shafiquzzaman was dedla- 
red an insolvent and the-Deputy Commis- 
sioner of Bara Banki was appointed Re- 
ceiver ofthe property. A few years later 
as 
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Jiguidator of the Bank of Upper India 
instituted a suit on the basisof the above 
mentioned mortgage deeds and obtained 
‘a decree for sale. In execution of this 
decree, onthe 27th of September 1926, he 
purchased the major portion of the estates 
including an 8 annas share in village Kar- 
memau. 

SECOND CIVIL APPEAL No. 294 or 1930. 

This appeal arises outofa suit brought 
by Abdul Ali and Abdul Majid, descendants 
of Qalandar Bakhsh by his first wife, 
Musammat Bandhi, Their case was that 
Qalandar Bakhsh relinquished his moiety 
share in the aforesaid talugas and accept- 
ed in lieu thereof, an annuity of Rs. 400 
per annum forhimself, his wife and his 
descendanis. He left two widows each 
ofwhom became entitled tohalf of this 
guzara. ‘The plaintiffs as descendants of 
one of these widows claimed Rs. 200 as 
arrears of maintenance from March, 
1927, to February, 1928. They also claimed 
interest on these arrears at 1 per cent. per 
mensem., 

The first contention urged in this appeal 
is that ihe allowance claimed by the 
pla'ntiffs-respondenis is not a -charge on 
the talugasin question. Thereisno written 
‘deed creating a charge but the courts 
below have relied cn Exs.2 and 7 es 
‘constituting acknowledgment of the exist- 
tence of the charge. 

Exhibit? dated the 3rd of May is th 
_ will of Sarfaraz Ahmad. Clause 5 of this 
will provides that, whatever guzara and 
maraat. had been fixed, they are entered 
in the names of ihe persons entitled io 
them andin respect of the taluqas they 
relateto and that they will continue to 
remain ês ever and will undergo no change 
except under the rules of the British Indian 
Association. Details of these allowances and 
maraat are given at the fcot of the docu- 
ment. Under the heading ‘maraat’ taluga 
Bhilwal, there is an entry cf Rs. 400 
against.the name of Qalandar Bakhsh, 
deceased.” There is a sub-detail showing 
Rs. 200 against the names of each of ihe 
two widows of Qalandar Bakhsh. It was 
argued onbehalf of the defendant-appel- 
- lant that iheuse of the word ‘maraat’ and 
the possibility of reduction in the amount of 
it as indicated by the recital contained 
In cl. 5 of the will shows that it was merely 
a favour atthe pleasure of the estate- 
holder, payment ofwhich could be with- 
held at ‘anytime. We find ourselves un- 
able to accede to this argument. We are 
satisfied from a perusal of the will as a 


t 
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. Qalandar Bakhsh. It is also 
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whole that the testator used the word 
‘guzara’ in Yelition to persons who were 


entitledto claim maintenance under the 
provisions ofthe Oudh Estates Act and 
used the word ‘maraat’ in relation to other 
persons. Whetherit be called guzara or 
maraat in any case there can be no doubt 
that it wasan allowance made payable 
tothe persons concerned. The possibility 
of reduction contemplated by cl. 5 was 
limited toreduction in accordance with the 


rules of the British Indian Association. Jt 


is perfectly clear that the testator did not 
reserve any power in himself or his heirs 
to reduce the allowances fixed by him 
under the will. ; 

It was also argued that the a lowance 
was not heritable. Inthe list of persons 
given allowances contained at 
the foot of the will, in the case of several 
persons mentioned in that list it was dis- 
tinctly stated that the allowances weie for 
life. There isno-such remark against the 
allowance entered against’ the name of 
significant 
thatthe allowance is noted against the 
name of Qalandar Bakhsh deceased and 
that in the details under it, thenames of 
his (wo widows are entered. Taking all 
these circumstances into consideration we 
agree withthe court below that the allow- 
ance wes clearly intended to be herit- 
able. - l 
Next it was contended that the allowance 
wes not a charge on the property. The 
fact thatthe incidents of particular allow- 
ances has been thrown on particular eslaies, 
obviously means that these-. allowances are 
io ke pa.d ont of the profits of the specified 
estates. The allowance with which we are 
concernedin this appeal wes thus made 
payable out of the profits of the Bihlwal 
Estate. It must, therefore, be held to con- 
stitute a charge on that estate. The fact 
of the allowance being a charge is further 
confirmed by the will of Musammat Bechan- 
unnissa dated the 15th of September, 1893 
(Ex. 7). Clause 6 of this will expressly 
confirmsthe allowances detailed inthe will 
of Chaudhri Sarfaraz Ahmed. 

The next contention of the defendant- 
appellant was thathe was a purchaser for 
value without notice. That he isa pur- 
chaser for value cannot be gainsaid but we 
ere unable io hold that he is a purchaser 
without notice. Exhibit 3 isthe copy of an 


‘application made by the plaintiffs to the 


sale officer in order to get their charge 
notified in the sale proclamation. Exhibit 
4 isthe copy ofthe report of the Court of 
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Wards -made on the back of this applica- 
tion admitting that the plaintiffs had been 
in receipt of the allowance of Rs. 200 from 
the Bhilwalestate. Exhibit 5isthe copy, 
of the order ofthe sale: officer madein the. 
presence of the Vakil of the decreé-holder, 
Mr. Hunter, that the maintenance allow- 
ance of Rs. 200 payable to the plaintiffs be 
notified in the list of bids relating to the Bhil- 
walestate. Exhibit 6, the list of bids shows 
that the order was carried out and the 
allowance was notified. Exhibits I4 to 
48 are copies of sale certificates- obtained 
by Mr. Hunter relating to various villages 
of the Bhilwal.estate in which mention is 
madeofthis charge of Rs. 200 in’ favour 
of the plaintiffs. “Thus: there : ‘is - ample 
evidence to support the finding of the 
lower Court: that the. defendant-appellant 
had sufficient notice of the charge. We 
must accordingly overrulethe contention. 

It isnot denied by the defendant-appel- 
lant that if he purchased the property with 
notice -of the charge he is liable for the 
plaintiff's claim. But it is contended that 
he was notthe purchaser of the whole of the 
Bhilwal estate and that -he cannot there- 
fore, be liable for the whole of the amount 
claimed. We agree with the Jearned 
Subordinate Judge that the plaintiffs are, 
as charge-holders, entitled to enforce pay- 
ment against the whole or ¢ any portion of 
the property charged. Ifthe defendant- 
appellant is made to pay the whole amount 
hisremedy willlie in a suit for contribu- 
tion against persons in possession of 
any portion ofths Bhilwal estate which 
has not been purchased by the appellant. 
This disposes of all the contentions raised 
in this appeal. 


The result is that the appeal must 
fail. We accordingly dismiss ib with 
cosis. 


SECOND CiviL APPEAL No. 293 oF 1930. 

The suit which bas given rise to this appeal 
was instituted by Chaudhri Nisar Ahmad 
claiming a decree for Rs. 125 with interest 
thereon at 1 per cent per mensem on account 
of arrears of maintenance from March, 1927, 
to February 1928. In case of the defe ndant’s 
failure to pay the amount in suit, the 
plaintiff claimed that the money be realized 
by sale ofthe Bhilwal estate in the hands 
of the defendant-appellant. The plaintiff's 
case was that one Karim Bakhsh was the 
owner of twelve villages which he entrusted 
to Lutf Ullah, his nephew to be held by 
thelatter by way of trust, that in lieu 
thereof Karim Bakhsh was given a heri- 
table guzara allowance of Rs, 300 per 
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annum from the Bhilwal estate, that at 
the first regular settlement, Malik Changa, 
son of Karim Bakhsh laid aciaim with 
regard tothe aforesaid villages and that 
ultimately on the 5th -of June, 1869, the 
British .Indian Association gave Malik 
Changa a decree against Sarfaraz Ahmad 
for an annual cash of guzara Rs. 300, 
Sarfaraz Ahmad recognized this guzara asa 
charge in his will dated the 2rd of. May 1870. 
It was further ratified and confirmed by 
Musammat Bechanuniss2 under her will 
dated the 15th of September. 1893. This 
guzara allowance was alleged to be heritable 
and {o be a charge on tha entire Bhilwal 
estate. The plaintiff who is admittedly one 
of the grandsons of Malik Changa claimed 
that by virtue of a family arr angement he had 
become entitled to Rs. 125 out of the 
above mentioned allowance of Rs. 390. 


The defendant resisted the claim ‘on 
various grounds. He pleaded that the 
guzara in ‘question was no’ a charge on the 
Bhilwal estate and that the award by the 
British Indian Association was not according 
to law and was ultra vires, He further 
claimed to be a bona fide purchaser for 
valuable consideration and without notice. 
Lastly it was pleaded that he could not 
be liable for the whole of the plaintiff's 
cla'm. 

We agree with the lower Court that the 
award ‘passed by the British Indian 
Association has not been shown to have - 
been filed in the Financial Commissioner's 
Court within six months after the passing 
of the Oudh Esta'es Act and that it is not 
therefore enfo-ceable as a decree under 
s. 33 of the Oudh Estates Act. But for 
reasons given by us above in dealing with 
Second Civil Appeal No. 291 of 1930, we 
are of opinion that the allowance in question 
wes recognized as a charge on the Bhilwal 
estate in the wills of Satfaraz Ahmad and 
Bechanunnissa. We must therefore overrule 
the . defendent-appellant’s contention that 
the plaintifi’s claim in respect of. the arrears 
of allowance is not enforceable as a charge. 

lor the reasons given-in the above. ‘appeal 
in Abdul Ali’s case we must a'!so hold that 
the guzara allowance in suit wes heritable: 
It may be further pointel out that in 1893 
the heirs of Malik Changa broaght a suit 
against the Deputy Commissioner of Bara 
Banki as Manager of Court of Wards for 
arrears of the guzara allowance. In this 
suit an issue was raised whether the guzara 
in question was heritable or not. It was 
held ihat the allowance was heritable and 
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a decree was passed in favour of the heirs 
of Malik Changa. The defendant-appel- 
lant’s contention about the guzara not being 
heritable must therefore fail.. 

The next-question is whether the defendant- 
appellant is or is not a purchaser without 
notice, The learned Counsel for the plaint- 
iff-respondent has been unable io refer us 
to any evidence showing that the defendant 
had any . notice of the plaintiff's charge. 
The plaintiff did not take any steps to 
have the charge notified in the sale pro- 
clamation issued for the auction sale at 
which the defendant-appellant made the 
purchase. The lower Appellate Court also 
has found that the defendant appellant is a 
purchaser without notice, We agree with 
this finding: The learned Subordinate 
Judge has however held that the defendant- 
appellant © as  successor-in-interest of 
Sarfaraz Ahmad is bound by the charge 
in spite of his being a purchaser for valuable 
consideration without notice. We are 
ufiable to accept this view of the learned 
Subordinate Judge, In the case of a charge 
there is no transfer of any interest in the 
property in favour of the charge-holder 
as in the case of a mortgage. A charge 
is merely a security for payment of money 
to be enforced aguinst the property charged. 
Thus from the very nature of it, as a 
general rule, a charge cannot be enforced 
against a transferee for consideration 
without notice, In fact this constitules an 
essential distinction between a mortgage and 
a charge, As in the case of mortgage 
there is a transfer of interest a transferee 
of the mortgaged property can acquire 
Only the remaining interest; of the mort- 
gagor and is therefore bound by the 
mortgage, But in the case of a charge, 
there being no transfer of interest it 
cannot ordinarily be enforced against a 
transferee for value without notice, This 
matter is now settled beyond all doubt by 
the provision added to the last paragraph 
of s. 100 of the Transfer of Property 
Act. This addition is to the following 
effect — 

_“aiid save as otherwise expressly provided by any 
law for the time being in force, no charge shall be 
enforced against any property in the hands of a 


person to whom such property Las been transferred 
. for consideration and wit :0ut notice of the charge ” 


It has been argued on behalf of the 
plaintiff-respondent that this addition 10 
s, 100 made by s., 50 of the Transfer of 
Property (Amendment) Act (XX of 1929) is 
not applicable to the present case because 
. Act XX of 1929 came into force on the Ist 

day of Apri] 1930 during the pendency of 


H. HUNTER V, NISAR AHMAD. 


"Oudh 316. 


143 IC 


the appeal in the Court of the Subordinate 
Judge. Section: 63 of Act XX of 1929 
which enacts a saving clause is to the fol- 
owing effect :— 


. “Nothing in avy of the following provisiors of 


this Act, namely, ss. 3, 4, 9,10, 15,18, 19; 27, 30, 
cl (c)of s 31, ss +32, 33, 34, 35, 46, 52, 55, 57, 58, 59, 
61, and 62 shall be deemed in any way to affect— 

(a) the terms or incidents of any transfer of 
property made or effected before the first day of 
April, 1930, F i 

(bi the validity, invalidity, effect or consequence of 
anything already done or suffered before the aforesaid 


ate, 

(e) any right, title, obligation or liability already 
acquired, accrued, or incurred before such date, 
or, 

_ (d) any remedy or proceedings in reepéct of evch 
right, title, obligation or liability: and nothing in 
any other provisions of this Act shall render invalid 
or in any way affect’ anything already done before 
the first day of April, 1930, in any proceeding 
pending in Court on that date: and any euch 
remedy and any such proceeding as ia herein referred 


to may be enforced, instituted or continued, -as the 
case may be if this Act had not been passed.” 

It will appear from the above thats. 50 
of the Amending Act which adds the new 
clause to s. 100 of the Transfer of Property 
Actis not one ofthe sections enumerated in 
this saving clause. But it was contended with 
reference to the last part of the cl, (d) of 
s, 63 that before the amending Act came 
into force the plaintiff had acquired the 
right under the old law to enforce his 
charge against the defendant in spite of his 
being a purchaser without notice, and that 
therefore the provisions of s. 50 of the 
amending Act were inapplicable to the 
present case. In this connection reliance 
was placed upon the decision of a Bench 
of this Court:in Razia Begam v. Ishrat Ala 
(1). In this case ıt was held that where a 
right is charged on specific immovable 
property either by decree or by contract, 
the subsequent transferee though forvaluable 
consideration and without notice takes “it 
subject to that charge, and therefore, a 
decree-holder purchasing property of ‘his 
judgment-debtor at an auction sale cannot 
avoid the specific’ charge created by the 
debtor on the property purchased on the 
ground of his being a bona fide purchaser 
without notice. We are of opinion that 
the plaintiff cannot derive any help from 
this case. We are not prepared to accept 
the plaintiff's contention that the charge 
in question arose under a decree of Court. 
We have already held that the award of 
the British Indian Association was not 
enforceable under s. 33 of the Oudh Estates 
Act. ‘Under the -circumstances we are 


(1) 117 Ind, Cas, 405; 6 O W Ñ 493; A IR 1929 
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unable to treat it as a decree, Even if ib 
were possible to hold .that there was an 
agreement between the parties for reference 
to arbitration and that the award was 
binding. as. such on.the parties to the 
submission, it cannot. be regarded as a 
decree of Court. s ae 

The conclusion reached by us therefore 
is that in the present case the charge did 
not arise under any decree or contract and 
no right had accrued in favour .of the 
plaintiff to enforce the charge aginst the 
defendant before the amending Act XX of 
1929 came into.. force. Even apart from 
the amendment made in s, 100, on general 
principles as stated above, the charge 
could not. be enforced against the defendant- 
appellant when he has been found to hea 
purchaser for value without notice. 

The result therefore is that this appeal 
must succeed. We.accordingly allow the 
appeal, set-aside. the decrees of the Courts 
below and dismiss the plaintiff's suit with 
‘costs in all the three Courts. . A 

SECOND OIWIL APPEAL No, 295 oF 1930. 

This appeal arises out of a claim by 
Shakur Bakhsh plaintiff, for Rs. 37-8 on 
account of arrears of. guzara relating to 
three, six-monthly instalments of Rs. 12-8 
each which fell due in Chait 1384 F, Kuar 
1335 F and Chait 1335 F. The guzara is 
alleged to be a charge. on a half share 
in’ village Kermimau and in case of 
defendant's failure to pay it, the plaintiff 
claimed that he should be allowed to 
realize it by sale of the half-share in village 
Kermimau, 

The facts of this suit which are altogether 
different from those of the other two suits 
are that one Sakhawat Bibi, widow of 
Karim Bakhsh obtained a decree against 
two persons, Imdad Ashraf and Makhdum 
Bakhsh from the Settlement Court for a 
perpetual] maintenance allowance of Rs. 
100 per annum, half of which amount was 
made a charge on village-Kermimau. On 
the 28th of September 1888 Musammat 
Sakhawat Bibi executed a deed of gift of 
her right to receive the maintenance 
allowanes in favour of the plaintiff. An 
eight annas .share in village Ker- 
mimau .was purchased by the Court 
of Wards and the said share was in- 
cluded by Shafiquzzaman . and his 
trustees in the deed of mortgage executed 
by them in. favour of: the Bank of Upper 
India Ltd. Ultimately this eight annas 
share of village Kermimau was also put 


up to sale in execution of Mr. Hunter's. 


decree and purchased by him. The plaintiff 
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{Herefore claimed a proportionate amount of 
Rs. 25 per annum from „the defendant who 
was in possession of a half-share in village 
Kermimau.° - ze 

Exhibit 2 dated the 22nd of March 187} is 
the copy of acompromise arrived at between . 
Sakhawat Bibion the one. hand and Imdad 
Ashraf and Makhdum Bakhsh on the other 
in the suit which had been brought by 
Sakhawat, Bibi in the Settlement, Court. 
This compromise provides inter alia that 
Musammat Sakhawat Bibi wes to have a 
heritable cash allowance of Rs. 100, half of 
which was payable out of the village 
Kermimau. The Settlement Court pessed 
a decree (Ex. 1) in saccordancewith the 
terms of the compromise. ‘The-terms of the 
compromise make it abundantly clear that 


the guzara amount in question was a charge 


on Kermimau and that it was heritable. 
This guzara was decree in favour of Sakhawat 
Bibi in lieu of the proprietary. right 
which she claimed in village Kermimau 
and other immovable. property. Taking 
into consideration all the circumstances 
attending the compromise, we agree with 
the learned Subordinate Judge that the 
heritable character of the allowance must 
be presumed to carry with it the character 
of transferability. Thisinterference is also 
borne out by the conduct of the parties, 
which shows thatthe transfer in favour of 
the plaintiff made as far back as 1888 has 
all along been recognised and he has ‘ever 
since been in receipt of the guzara from the 
Court of Werds and other holders of the 
village Kermimau. 

The lower Appellate Court has found 
that the defendant appellant purchased the 
eight annas share of village Kermimau vvith- 
out notice of the plaintiff's claim. This 
finding has not been seriously questioned 
There is absolutely no evidence to. show that 
the defendant had any notice of the plaintiff's 
charge. We must therefore hold in “agree- 
ment withthe Courts below that he-isa 
purchaser for value without notice. l 
` The question then arises whether the plaint- 
iff can enforce the charge against the moiety 
share of village Kermimau in the hands of 
ihe defendant appellant, It is quite clear 
from Exs. 1 and 2. referred_ to above that 
ithe charge in favour of Sakhawat.- Bibi 
was created by the decree of the Settlement 
Court besed on the compromise. The case 
therefore falls within the rule laid down in 
Razia Begam v. Ishrat Alt. (1).The correct- 
ness of this decision has not been question- 
ed before us. Thus according to the law 
as laid down in this case the plaintiff is 
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en'itled to enforcehis cherge against the 
defendant-appellant. In other words before 
Act XX of 1929 came into force a right had 
accrued in favour ofthe plaintiff to enforce 
‘his charge againt the defendant. Section 
63 of Act XX of 1929 saves any remedy 
or proceeding in respect of any right 
acquired before the first day of April 1930 
from being affected by any ofthe provisions 
of the , amending Act. The charge in 
favour of the plaintiff having arisen under 
a decree of court, the lower Appellate 
Court is therefore ri ight i in enforcing it against 
the defendant. 

This appeal must Kerek Tail and is dis- 
missed with costs. 

The result therefore is that Appeal No. 293 
of 1930.is allowed and the plaintiff's suit is 
dismissed with costs in all the three Courts. 
Appeals Nos.294 and 295 of 1930 are dismiss- 


ed with costs. 
N. A. Decree modified. 


BOMBAY HIGH COURT. 
Original Civil Jurisdiction Appeal No. 7 
of 1932 
and 
Suit No. 1424 of 1931. 
September 13, 19382. 
BEAUMONT, O. J., AND BLACKWELL, d. 
CURRIMBHAI ABDULHUSAIN— 
PLAINTIFE—-APPELLANT 
VETSUS 


AHMEDALI LUKMANJI— DEFENDANT —- 
RESPONDENT. > 
Limitation Act (IX of 1908', s. 19, Fap 2— Debt 


due by insolrent--- Oficial Assignee, if can acknowledge 
debt of insolvent—Provincial Insolvency Act V of 
1920), se 78 2)— Presidency Towns Insolvency Act UH 
of 1909)— Amend ment— Desirability of. 

An acknowledgment by the Official Assignee of a 
debt due by the insolvent, is not an acknowledgment 
made by an agent duly authorised on behalf of the 
insolvent which takes the case outof the Limitation 
Goundan (1), 


Act. Govindasami Pillai v, Dasari 


distinguished. 
_ Desirability of amending the Presidency Towns Insol- 
vency Act so asto include init a provisicn similar 
to s. 78 (2), Provincial Insolvency Act, pointed out. 
Facts.—The plaintiff instituied a suit for 
rents, profits and income of certain proper- 
ties of his from the defendant who was 
managing them for the plaintiff's benefit 
between 1918 and 1925. The defendant was 
adjudicated an insolvent in 1926 and the 
plaintiff proved his claim. A small sum 
was paid in respect of the claim by the 
© cial Assignee. The plaintiff relied on 
his minority and an acknowledgment al- 
leged to have been given by the Official 
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Assignee. The defendant averred that the 
suit was barred. The learned Judge 
who heard the case on the original side dis- 
missed the suit as barred. The plaintiff 
thereupon filed an appeal against: the dis- 
missal of the suit. 

Mr. A. F. Taraporewala (with him Mr. M. 
V. Desai), for the Appellant. 

Sir. Jamshed Kanga, Advocate General 
(with him Messrs. J. S. Khergamwala and 


K. S. Shavaksha), for the Respondent. 


Beaumont, C. J. — [After stating the 
facts of the case his Lordship proceed- 
ed:] The next point which the learned 
Judge dealt with was the question whether 
an acknowledgment of the plaintiff's claim 


-mde by the Official Assignee in the insolv- 


ency of the defendant could take the case 
out of the Indian Limitation Act. That 
depends on s. 19 of the Act which provided 
that where before the ‘expiration of the 
period prescribed for a suit in respect of 
any property or right, an acknowledgment 
of liability in respect of such property or 
right has been. made in writing signed by 
the party against whom such property or 
right is claimed, a fresh period of limita- 
tion shall be computed from the time when 
the acknowledgment was so signed. Now, 
it is clear that the Official Assignee is not 
a patty against whom any right or property 
is claimed: the ciaim is against the defend-. 
ant, and the only claim which could have 
been made against the Official Assignee 
wes fir a right to prove the debt of the 
pleintiff and “to receive a dividend. So 
that, clearly the acknowledgment by the 


Official Assignee does not come within the 


body of s. 19. But then Explanation II 
say's that for the purposes of the section, 

‘signed’ means signed either personally or 
by: an agent duly authorised in this behalf. 
It has been argued that the Official Assignee 
was an agent duly authorised on behalf of 
the defendant, that is the insolvent, to 
acknowledge this debt. It seems to me 
quite impossible to say that the Official 
Assignee was an agent of the insolvent, or 
that he had any authority to sign the -ac- 
knowledgment Mr Desai contends that in- 
asmuch as the Official Assignee was the 
person in whom the property was vested 
it must be inferred that he had authority 
to sign an acknowledgment on behalf of the 
debtor, and reliance was placed on the ob- 
servation of Mr. Justice Coutts Trotter, as 
he then was, in Govindasami Pillai v. Da- 
sat Goundan (1), That was a case in which 

(1) 68 Ind, Cas. 100; 44 M971; 14 L W 370; (1921) M 
W N 683; 41 M LJ 423. 
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money had been paid inlo court under the 
Land Acquisition Act,and the Judge paid, 
certain moneys out on behalf ofthe owner to 
a decree-holdér, and it was held that the 
Judge must be treated as the agent of the 
owner of the moneys so asto make the pay- 
ment a part payment within s. 20 of the 
Indian Limitation Act. That is clearly a 
different case. One difference is that nobody 
else could have made a part payment out 
of these moneys except the Judge, whereas 
in this case it would have been possible 
for the insolvent himself to have made an 
acknowledgment. I think lhat case is not real- 
ly an authority which assists us.Mr. Desai 
has contended thatZunless the Official As- 
signee has authority to acknowledge a debt, 
creditors may, suffer a very serious hardship 
when an insolvency is annulled. The in- 
solvency may have gone on possibly for 
some years, and meantime the creditors 
may not have filed a suit, for which they 


would have to get the leave of the court,- 


and may not have troubled to get any ac- 
knowledgment, relying on the hope that 
they would be.paid in the insolvency, and 
when the insolvency is annulled they may 
find their debts statute-barred. Undoubtied- 
ly that risk does exist, and I think that it 
is something in the nature ofa trap which 
the Insolvency Judge in annuilling an in- 
solvency ought{o bearin mind. The point 
has been dealt with by the Legislature in 
the case of provincial insolvencies, 
because it is provided in s. 78, sub-s, (2) of 
the Provincial l[nsolvency Act, that where 
an order of adjudication has been annulled 
under the Act, in computing the period 
of limitation prescribed for any suit or 
application for the execution of a decree 
which might nave been brought or made 
but for the making of an order of adjudi- 
cation under the Act, the period from the 
date of ihe order of adjudication to the date 
of the order of annulment shall be excluded. 
It is, in my opinion, a matter for the con- 
sideration of the Legislature whether simi- 
` lar provisions should not be inserted in an 
amendment of the Presidency Towns In- 
solvency Act. However, we canonly deal 
with the Act as it stands, and it is, in my 
opinion, quite impossible to say that an ac- 
knowledgment by the Official Assignee: is 
an acknowledgment made by an agent duly 
authorised on behalf of the insolvent, which 
takes the case out of the Indian Limita-. 
tion Act. 


[Note:—The rest of the judgmentis immeterial for 
the purposes of this report —Ed,| 
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SIND JUDICIAL COMMIS- 

-SIONER’S COURT. 
Miscellaneous No. 382 of 1931. 
August 10, 1932. 

; Ferrers, J. O. 

LAND ACQUISITION OFFICER— — 

i APPLICANT 


J udicial 


l versus 
FAKIR MAHOMED AND ANOTHER— 


OPPONENTS. 
“Land Acquisition Act (I of 1894, ss 9, 18, 25— 
Method of valuation under the Act—Market value, 
how to be ascertained—Burden of proof of insuffi- 
ciency of valuation—Expert’s opinion—Value of— 
Notice under s 9—Claims not put in time given in 
notice— Delay—Effect—A pplicability of s 25 (1). 

The method of valuation contemplated by the Land 
Acquisition Act is that the court should first ascertain 
the market value of the land as if all separate inter- 
ests are combined. It should then apportion that 
value among the persons interested. Jn determining 
the market value of the land the court has to consider 
(1) the price paid within a reasonable time forthe 
land itself (2), the rents and profits of the land re- 
ceived shortly before the acquisition, (3) the prices 
paid for adjacent lands possessing similar advantages 
and (4) the opinion of theexperts or valuators.} 

Under the proceedings of the Act, the onusis on the 
party claiming to prove that the valuation is insuff- 
cient Harish Chunder Neogy v. Secretary of State :3), 
referred to 

The opinion of experts as to the market value ofa 
land is evidence but its evidential value is not great, 
inasmuch as the value of experts’ opinion depends 
upon the facts on which it restsand the validity of 
the process by which the conclusion is reached. 

Where the claimants do not file their claims as re- 
quired by notice under s. 9, Land Acquisition Act, 
but later on, the amount of award is governed by s. 
25 (1). Sec etary of State v. Bishan Dat (1) and 
Secretary of State v. Sohan Lalj 2), referred to. 

Mr, Kundanmal Dayaram, for the Appli- 
cant. 

Mr. Kimatrai Bhojraj, forthe Opponents. 


Judgment.—This is a reference under s. 
18, -Land Acquisition Act. It arisesin this 
way: The Karachi Municipality has under- 
tuken a project of improvement which in- 
volves the widening of the Lawrence Road, 
and the construction of a feeder road giv- 
ing access to blocks of buildings which have 
not hitherto enjoyed any opening upon the 
highway. For these purposes it was neces- 
sary to acquire 1141 square yards out of 
the plot No. 15 in Sheet No. T.L:1. The 
proceedings were in accordance with the 
Land Acquisition Act. On 25th March 1931 
the Special Acquisition Officer gaye notice 
unders. 9 of the Act. He required all.per- 
sons interested in the land to submit a 
statement in writing showing their respec- 
tive interests and the amount and parti- 
culars oftheir claims. He required also a 
statement under s. 10 containing, so far as 
may be practiable, the name of every per- 
son possessing any interest in the land or 
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any part thereof as co-proprietor, sub-proprie- 
tor, mortgagee, tenant or otherwise, and 


of the nature of such interest, and of the. 


rents and profits (if any) received or receiv- 
able on account thereof for three years 
next preceding the date of the statement. 

. In accordance with s. 9 (2) the notice stat- 
ed the time at which the claimants were 
required to’ submit this statement. That 
time was Monday, the 13th April 1931, at 
2-30 P.M. The claimants did not put in their 
statements on this date bui on 18th May 
1931 they put in astatement whichis Ex. 
24, They claimed Rs. 60 a square yard for 
ihe whole area and_15 per cent. for compul- 
Sory acquisition. 

The Land Acquisition Officer for purposes 
“of valuation divided the whole plot into 
two parts, {front and back. The area having 
road frontage is 217 square yards and the 
remainder is 921'75 square yards The award 
was at therate of Rs. 40 and Rs. 15 per 
square yard forthe two parts respectively 
and with the additionof15 per cent. for 
compulsory'acquisition the total award 
amounted to Rs. 25,934. The claimants 
objected to this award on the ground of the 
amount of the value and compensation 
being inadequate. They challenged a re- 
ference to this'couri. That referenceis the 
matter now under consideration before me. 
It will be observed, in the first place, 
that the claimants’ did not comply with 
the notice issued under s. 9, Land Acquisi- 
tion Act. They did not put in their claims 
at the time and place there mentioned. This 
raises a question as to the effect which 


s: 25 will then have. That section says that: 

‘When the -applicant has made a claim to com- 
pensation pursuant to any notice given under s,9 
the amount awarded to him by the curt shall not 
exc2ed- ithe amount so claimed or ke less than the 
amount awarded by the Collector ; (2) when the appli- 


cant has omitted without any sufficient reason to be - 


allowed by the Judge to make such claim the amount 
awarded by the courtshall in no case exceed the 
amount awarded by the Collector.” 

- Now it is admitted that the claimants 
did not put in their claims at the timere- 
quired by the notice. They did however put 
in a claim rather more than a month later. 
The claimant argues that although his 
claim was not submitted in conformity with 
the notice, nevertheless it was made in pur- 
suance of that notice and he claims there- 
fore that he falls under cl. |, s.25. The 
interpretation of s. 25 wes considered by the 
High Court of Allahabad in Secretary of 
State v. Bishan Dat(1). It was there held 
that cl. 2,s.9intends that the owner of prop- 
erty about to be acquired should 
_(1) 9 Ind. Cas. 428; 33 A 376; 8A L J 115, | 
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and state his claim in the manner provid- 


ed by the clause.. Failure to do this isan 


absolute bar to the applicant and prevents 
him from obtaining a greater sum than 
awarded by the Collector. This interpreta- 
lion was however distinguished by the Chief 
Court of the Punjab in Secretary of State v. 
Sohan Lal (2). The distinction was that in 
the one case the objector never appeared be- 
fore the Collector at all whereas in the other he 
appeared after the date fixed in the notice .It 
was held that’ an applicant cannot be said 
to have omitted to makea claim in pursu- 
ance of the notice merely because he did 
not makeit in conformity with the notice. 
- Now s.25 was intended for the protection 
of the acquiring body. It requiresthat the 
claimants should bevigilant. They must 
siate their cases at the beginning of the 
proceedings and when required so to do 
by the Collector. The object is to_ prevent 
claimants from lying by until their prepa- 
rations are complete and from then putting 
an artifically inflated claim. Ths law 
expressly authorises the Collector to appoint 
time and placefor the delivery of a state- 
ment‘and it provides that every peison 
required to makeor deliver such a state- 
ment, shall be deemed to be legally bound so 
to de., It does not appear to me that the 
Legislature intended to authorize claimants 
to prolong at their own discretion the time 
so fixed. I should rather suppose that an 
applicant who has allowed the time to 
elapse without making his claim ought then 
to put forward some reason for his delay 
which will be allowed or disallowed by the 
Judgeas the merits of the case may be. 
I am inclined to think that the amount 
which this court can award lo the claimant 
is limited by s.25, cl. (1); but this is not 
the ground on which I propcs2 now to deal 
with this reference. It will be considered 
upon its merits. 
. The method of valuation contemplated by 
the Land Acquisition Act appears to be 
this: the court should first ascertain the 
market value ofthe land as if all separate 
interests were combined. It should next 
apportion that value among the rersons 
interested. These two parts into which the 
inquiry is divided may be called “apprai- 
sal” and “apportionment.” For the purpose 
of “appraisal” four methods have been ac- 
cepted as a proper guide to follow. These 
are: 

First the price paid within a reasonable 
time for the land itself; second the rents 
„Y 44 Tid. Oàs, 883; 60.P R 191°; 76 P W R 
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and profits received on account thereof 
shortly before ‘the acquisition: third, 
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_ the prices paid for adjacent land possess- 


ing similar advantages, 
inion of valuators or experts. 

In proceedings of this kind the burden 
of proof ison the claimant to prove that 


Fourth, the op-. 


the valuation is insufficient: Harish Chun-’ 


der Neogy Secretary of State (3). 

dealing with the evidence on the 
three methods ihe court proceeded.) The 
remaining method of calculation is the 
opinion of experts. 


(After 


evidential value is not great. The High 
Couit of Lahore in Secretary of State v. 
Sarla Devi (4), went so far as to declare 


that “in that case the opinion of experts 


had been rightly excluded not on the 
ground of its being inadmissible but on the 
ground that its value was nil. The fact 
is that the value of expert's opinions 
depends upon the facts upon which it 
rests and the validity of the process by 
which the conclusion is reached. 
experts who have been relied upon by the 


claimants had before them the same facts: 


ashave been considered. The methods 
by which they have reached their con- 
clusions appear io me to be illegitimate. 
(After discussing the evidence the court 
concluded). I therefore confirm the Land 
Acquisition Officer’s award and order the 
unsuccessful party to pay costs. 


N.A. Award confirmed. 
(3)11 O W N 875, 


sae) 79 Ind, Cas, 74; A I R1924 Lah, 548; 5 Lah, 


(Translated from Urdu.) 


HYDERABAD HIGH COURT. - 
FULL BENCH 
Civil Miscellaneous Appeal No. 70 
of 1340 F. i 
- October 11, 1932 (6th Azur 1342 Fasli.) 
NAWAB JEEVAN YAR JUNG BAHADUR, 
NAWAB SAMAD NAWAZ JUNG BAHADUR 
AND Rar BISESHWAR NATH, JJ: 
SHIVARAYYA— PLAINTIFF —A PPELLANT 
VETSUS 
GANGAWA AND OTAERS— DEFENDANTS 
— RESPONDENTS. 

Hyderabad Civil Procedure Code (III of 1823 
Foa, s, 12—Scope of—Jurisdiction—Conditions to 
applicability of section. | 

To bring into operation s. 12, Hyderabad ~ Civil 
Procedure Code, it is necessary to prove as a fact 
that the immovable property which is the subject- 
matter of the suit is situated within the jurisdic- 
tions of different courts and for that reason, 
plaint may be filed in any one of those ‘courts, ` 


first: 


Now there is no doubt: 
that expert opinion is evidence, but its’ 


The, 


tke . 
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Miscellaneous appeal against the 
order of the Additional Nazim, Sadar 
Adalat, Gulbarga, dated 13th Ardi- 


bihisht 1340 Fasli returning the plaint 
to the plaintiff for presentation to ithe 
proper court. 

Pandit Janardan Rao and Moulvi Sycd 
Ejaz Husain Saheb, for ihe Appellant. 

Moulvi Atdulla Saheb and Pandit Goral 
Rao, for the Respondents. 

Judgment.—Arguments have been 
heard. The plaint was returned by the 
Sadar Adalat, Gulbarga for presentation 
to Sadar Adalat Shahabad, Paiga. But 
the provisions of s. 71, cl. (1) of Hyder- 
abad Civil Procedure Code (Act III of 1323 
Fasti) [O. VII, xr. 10 (1), Civil Procedure 
Code (Act V of 1908)], were not complied 
with; viz., the particulars were not noted. 
on the back of the plaint which were 
necessary under the law. The said omis- 
Sion has tobe rectified. We agree with 
the order passed by the Sadar Adalat, in 
viewof the materials on the record because 
the whole of the immovable property for 
the recovery of which the suit has been filed 
is situated in Shahabad. Consequent- 
ly there is no necessity to -act under s. 12, 
Hyderabad Civil Procedure Code,’s. 17 [Civil 
Procedure Code (Act V of1908); as no im- 
movable property is situated in Gulbarga 
mentioned in the schedule annexed to the 
plaint. To bring into operation the said 
section it .is necessary 10 prove as a fact 
that the immoveable property subject under 
a suit is situated within the jurisdictions of 
different courts and for that reason 
the plaint may be filed in any one of those 
courts. Section 11, Civil Proeedure Code,* 
is applicable to the present case and in 
view of its provisions the plaint ought to be 
returned. Jn addition to the immoveable 
property, the suit comprises moveable 
property also most of ‘which is situated 
in Gulbarga, Itis alleged in the plaint 
that a part of the cause of action 
has arisen in Shahabad if ever the 
suit in respect of movable property alsois 
entertainable by the court at Shahabad 
under s. 15 el. (Alif), Civil Procedure 
Code.. The result is that the order of 
the lower court cannot be disturbed on 
merits. However it is incumbent upon 
the lower Court to endorse on the back of 
the plaint the particularsas required by 


law. The appealis allowed and case re- 
manded for noting on the back cf the 
plaint the required particulars, The 


*8.16, Civil Procedure Code, (Act V of 180r) —[Ke p) 
Ts. 20, cl, te), Act V of 1908 )—[Rep] i 


Hog 


parties areto bear their costs in view of 
the facisof the case. | 
N. Order accordingly. 


ageman kemana 


“SIND JUDICIAL COMMISSIONER’S 
; COURT 


First Civil Appeal No. 7 of 1929. 
March 11, 19382. 
= FERRERS, J. C., AND RUPOHAND, A. J.C. 
TAYABJI MULLA MAHOMEDBHOY— 
' APPELLANT 
Versus 


RUNOHOREDAS KEWALDAS AND 
ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1978), 0 XXI, rr 
53, 62—Order for interim atiachment—Oral objection — 
Absence of formal application—Decree-holder mot 
objecting to want of applicution—Dismissal of appl- 
cation for attachment —A pperl — Decree holder debar- 
red from urging want of formal application. 

A decree-holder applied to attach certain properties 
in the hands of trustees and interim attachment was 
ordered Notice was issued to the triusteesand the 
julgment-debtor to show cxuse why the interim 
order should not be made absolute. The trustees 
objected orally but no application was madé under 
O XXI, r 58. "Ihis procedure was not objected to by 
the decree-holder and the court released the prop: rties 
in the hands of the trustees. On appesi by the 
decree-holder he urged that as there was no formal 
application under O XXI.r 5%, the sabseqnent pro- 
ceedings and the order passed thereon, were without 
jurisdiction: ees 

Held, that inasmuch asthe objection was not raised 
in the lower Court nor in the memorandum of appeal, 
the appeal was incompetent - i ; 
Mr. Khanchand Gopaldas, for the Appel- 
lants. l - 

Mr. Kundanmal Dayaram, for the Res- 


ry 
` 


pondents. oS 

_ Judgment.— This appeal arises out of 
an application made by the appellant judg- 
ment-creditor for execution of his decree. 
against certain property which he des- 
eribes in’ his execution application eas 
being in the hands of the trus ees appoint- 
ed by the judgment-debtors, and also: for 
attachment of a sumof money said to bė 
due to the judgment-debtors by a debtor 
Tayabai Ibrahimji. As on the very face 
of it the prayer wilh regard to the attach 
ment of property inthe hands of trustees 
was one which could not be granted unless 
it was explained to the court how and in 
what capacity the trustees held the money 
which was sought to be attached, “the 


~ 


office putup a note requiring the appel-. 


lant to produce the trust deed and tò 
explain howhe was seeking to attach that 
property. Certain other objections were 
also raised by the office with regard to the 


-grant of that application. _ The appellant ` 
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pleaded his inability toproduce the trust 
ceed and gave no satisfactory explanation 
io show how he was seeking to attach this `~ 
property. Ultima.ely, on 28ih March 1928, 
the papers were placed before Aston, A.J. 
C, and on that datethe learned Additional 
J 2 dicial Comm.ssioner pa-sed the following 
order: 

“Application as regards decree of judgment-debtor | 
granted. As regards money in the hands of trustees, - 
hear Pleader in _ hambers”’ 

The learned Pleader for the appellant 
was however able io induce the court to 
order interim attachment of the property 
inthe hands of the trustees and to order 
that a notice should issue tothem and the 
judgment-debtors to show cause why 
the order of attachment should not be 
made absolute. It was in answer to 
that notice that the trustees appeared 
and objected to the attachment being | 
made or rather to the interim attach- 
ment being -raised, on the ground that 
by the trusi deed which was made in their 
favour in 1920, eight vears before the 
execution application, allihe pro) erty now 
sought to be attached had vested in them 
for benefit of the creditors of the firm 
con-isling of the judgment-debtors and other 
pariners including the present appellant. 
They exhibited the trust deed end certain 
correspondence which had heen carried on 
hetween them andthe appellant, and also 
preduced ə receipt showing thet the ap- 
pellant himself had received a dividend 
from them. Both parties were representéd 
and no suggestion seems to have been made 
at that hearing or at any 
hearing thatthe procedure adopted by thé 
court in issuing notice -to the trustees was 
not proper or that the trustees should not 
be heard unless they put in a formal ap-. 
plication for raising attachment under O. 
XXI, 1." 58, Civil Procedure Code. The 
parties went to trial on the objection which 
was orally setatédon behalf ofthe trusiees 
that the property was not liable to attach- 
ment and thet the attachment should be 
raised. The proceedings were pending in 
the trial Court for nearly seven months when 
ultimately the learned Judge passed the 


order complained against, which is as 

follows: pae 
“Application dismissed with costs. The deed appears 

to me to be a composition deed .. and not com- 


pulsorily registrable The property has been assigned 
to the trustees and was not the property of the 
judgment-debtors Frand does rot appear to be 
established. Interim attachment raised. At the 
trustees’ expense intimation to be sent to the Punjab 
Nations] Bank and the other garnishee.” 


‘Even in the memo. of appeal no‘ objec- 


~ 


subsequent.. - 


1634 
adopted by the court in 


evidence in proof of their objection, was 
contrary to law, and-or that before their 
objection could be entertained and decided, 
the irustees should have been asked in a 
formal application under O. XXI, r. 58, 
Civil Procedure Code, so as to attract the 
applicability of O. XXI r. 63, Civil Procedure 
Code. But all that has been done ın the 
memo. of appeal is to attackthe order on 
the merits. 
which the order has been attacked is ground 
No..6 and is as follows: 

“In any case the lower Court has erred in not at- 
taching the respondent's judgment-debtor’s) property, 


whatever it ve, inthe hands of the persons specified 
in the application ™ 


We are atraid it is too late for the appel- 
lants to urge now that the procedure adopted 
bv the trial Court was not in accordance 


wi.h lawand thatthe order passed by the. 
learned Judge should not be treated as” 
passed under r. 62 or that merely because’ 


no formal application had been made under 
r. 08, therefore the. subsequent proceedings 
end the order passed thereon were without 
jurisdiction. The appellant 
blame for not drawing the’ attention of the 
court to 
formal application under that rule, and we 
are not satisfied that he has in any way 
bej prejudiced at the inquiry in consequence 
of there being no such formal application. 
Under the circumstances we see no reason 
why the provisions of r. 63 should not apply 
to this case.: With regard to ground No. 6, 


referred to above; again if would appear: 


that the trustees’not only objected to attach- 


ment of the money in their hands or in the. 
hands of the Punjab National Bank with. 


whom they had an account, but also to the 
attachment of the decree passed against 
Tayabali Ibrahmji This was one of the 


debts which had vested in them under-the. 
composition deed and is specifically men-. 
tioned in the. sehedule attached to il; the. 


amount mentioned therein is Rs, 1,275 which 
during the intervening eight years had been 
reduced to Rs. 700. It was wilh regard to 
this debt that the learned Additional Judi- 
cial Commissioner passed anorder that the 
“other garnishee” should also be informed 


of the raising of the attachment. -There 
is therefore no substance in this objection. 


either. 


That being so the -present appeal is not 


competent and is accordingly dismissed with 
We do not wish-to say anything with. 


costs. 


NAGENDRA NARAH V EMPËRÔR. 
tion has been raised that the procedure’ 
issuing notice-to ’ 
the trustees, or in allowing them to adduce 


The only additional ground on 


is himself to` 


the desirability of putting in a. 


& ` Mr. B. M. Sen, for the Crown. 


not be set 


| to do. 
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regard to the suit, if any, which the appel 
lan: may file although it is now more than 


_one year thal the order complained against 


was passe] or whether, in view of the fact 
that the’ order complained against does 
not purport to have been specifically 
made under r. 62, it is open’ to the ap- 
pellant torely upon s. 14, Limitation Act. 
These are questions for consideration by 


the court before which sich a sult is 
filed. 
N.-A. Appeal dismissed. | 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 477 of 1932. 
November 25, 1932. 

PANCXKIDGE AND PATTERSON, JJ. 
NAGENDRA NATH ADHIKARI— 
ACCUSED —PETITIONER. 

; VETSUS i 
EMPEROR — Oprosits Party. 
Criminal Proezdure Code (Act V of [848)-8. £76-B--, 
Appeal from sentence of Assistant Sessions Judge — 

Forum 
An appeal under s 4 6-B, Criminal Procedure Code, 
from the sentence of an ‘ssistant Sessions -ludge lies 
to the Court of Session and not to the High Court. 
Superintendent and Renembrancer of Legal Affairs, 
Bengal v. [jjatull Patkar (1) and Ramjan Aliv. Mooljt 
Seeley & Co (21, applied: 4 
Messrs. S. K.. Basu, Debabrata Mukherji. 
and Parimal Mukerji, for the Petitioner, 
‘ Panckridge, J.—This is a Rule ob- 
tained by the petitioner calling upon the 


District Magistrate of Burdwan‘to show 


Gause why an order made by the. ‘Sessions 
Judge of-Burdwan. who allowed appeal 
against an order of. the Assistant Sessions 
Judge of Burdwan and directed under 
s. 476-B, Criminal Procedure Code, a -com- 


~plaint to be lodged to the effect that the 


petitioner had committed offences punishable 
under certain of those sections of the Indian. - 
Penal Code to which s. 195, sub s. (1), para. 
(0), ( riminel Procedure Code, applies should 
aside. It appears that an 
application was made tothe Assistant 
Sessions Judge -of Burdwan. who was the. 
successor of the Assistant Sessions Judge 
who tried the casein connection with which. 


the offences are said to have been committed 


tomake a complaint under s. 476. This 
the learned ‘Assistant Sessions yudge refused 
An'appeal was made tothe Sessions 
Judge under s. 476-B with the result that 
the order refusing to make a complaint was 
set aside and the learned Sessions Judge 
expressed his intention of lodging a formal. 


70} 
complaint beforé the Sub-Divisional Officer. 
We are not concerned with the merits ot the 
Sessions Judge’s decision because the Rule. 
has been gr ranted on two grounds alone 
which raise a question of jurisdiction, 


It issaid on behalf of the petitioner that. 
case no: 


in. the circumstances of the 
appeal-under s. 476-B lies to the Sessions 


Judge and that if the applicant before the 


Assistant Sessions Judge desired tó 
question ihe propriety of the Assistant 
Sessions Judge's refusa] to lodge a complaint 
his remedy was by way of an “appeal to the 
High Court. To decide this question it 15 
necessary to examine the relevant sections 
of the Code of Criminal Procedure. Section 
476-B provides that in a case where the 
court has refused to make a complaint 
under s. 476, the person whose application 
has been rejected may appeal to the court to 
which such former court, is subordinate 
within the meaning of s. 195, sub-s, (3). 
Section 195, sub-s. (3) enacts thet a court 
shall be deemed to be subordinate to the 
court to which appeals ordinarily le from 
the decisions of such former .court. In the 
case of Assistant Sessions Judges, s. 408, 

Criminal Procedure Code, provides that an 
appeal shall lie to the Court of Session 
subject to the proviso that when an Assistant 
Sessions.Judge passes a sentence of impri- 
sonment for a term exceeding four years 
or any sentence of transportation an appeal 
shall lie to the High Court. I do. not think 
it necéssary. to discuss what meaning is to 
be attached to the word “ordinarily” ins. 195- 
or tocome toany decision whether appeals 
from Assistant. Sessions Judges ordinarily, 
lie to the Court of Session.- rather - than to. 
the High Court or to the High Court rather. 
than. to the Court of Session. It is clear. 
that appeals do lie frem convictions by Agsist-- 


ant Sessions Judges some of which ‘are to be: 


dealt with by the Court of Session’ and some 
- by, the. High Court. 
proviso of s. 195, sub-s. (8) we-find that when 
appeals lie to more than one. court the 


Appellate Court of inferior jurisdiction shall. 


be the court to which the trial Court shall 
be. deemed. to.be subordinate. 


It is clear that these words cover the cease: 


to which ihe learned Advocate for the peti- 


tioner has referred, of the Court of Subordi-: 
nate Judge from whom en appeal lies either: 


to the Court ofthe District Judge or to the 


High Court’ according to the. value of the: 
The question is. 


subject-me atter of the suit. 
whether the proviso gives us any indication 
to.vhat court an appeal. lies from an’ order: 
made by an Assistant Sessions Judge under: 


NAGENDRA NATA Ù EMPEROR. 


When we turn to-the’- 
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s. 476. Mr, Basu - contends that sub-s.: f 
cannot apply to Assistant Sessions Judgés . 
and courts of Session for he says that the 
Subordinate Court must be a different. court , 


- from the one to which it is subordinate and 


the proviso contemplates a court which is ; 
subordinate to two different courts in the 
sense that appeals lie from it to both these 
courts and lays down that in such a case 
ihe court of inferior jurisdiction shall be © 
the court to which the original courts shall‘ 
be held to be subordinate for the purpose 
of the section. He also points out that 
Assistant Sessions Judges, Additional Ses- . 
sions Judges and Sessions Judges are all 
Judges of the same court, namely, the Court 
of Session. That would appear to be the case - 
both from the language of s.6, Criminal Pro- 
cedure Code, which only contemplates besides 
High Courts, Courts of Session and various - 
Magistrates’ ‘Courts and also from the langu- 
age of s. 9 which contemplates the establish- ` 
ment by the Local Government of a Court 
of Session for every Sessions Division and 
the appointment of a Judge of such court 
and also of Additional Sessions J udges and 
Assistant Sessions Judges all of whom are 
members of the same court. 


In addition to the Code there is also a case 
of Superintendent and Remembrancer ' 
of Legal Affairs, Bengal v. Ijjatull Paikar 
(1). In that case it was held that when an 
offence under s. 193, Indian Penal Code, had 
been committed -in a proceeding before: an. ' 
Additional Sessions Judge and the Addi- 
tional Sessions Judge had been transferred 
the Sessions J udge had jurisdiction to 
make a complaint under s.476 because: hé 
was the Judge of: the same court, namely, - 
the Court of- Session, as -the Additional Ses- 
sions Judge. I think that there is consider-: 
able force in Mr. Basu’s argument, but if 
it issound it must followthat no appeal can 
lie under s 476-B, Criminal Procedure Code 
against an -order of a Judge of the High: 
Court sitting singly on the original side to 
a Division Bench of the court because if ` 
it is necessary for the court from which an ap- - 
peal is to lie under s: 476-B to be a court diff- ' 
erent from the court making the order under : 
5.476, that condition will not be satisfied - 
because the High Court exercising its ordi- ` 

nary original civil jurisdiction is the same 
court as the High Court exercising its appel- ' 
late jurisdictions- This- very point has been 
considered and decided in the case of’ 


41) 132 Ind. Cas. 160!:A IR 1931 Cal, 190; (1931) Cr. 
Cas. 254: 32 Cr. L J 849; 580 1117; 540 L J 171; 35% 
O W N 400; Ind; ‘Rul. (1931) Cal. sii, Pls SS eo 


1933) 
Ramjanali v. Moolji-Seeka & Co (2) where 
Rankin, ©. J., and Buckland, J., held that 
not only did an appeal he from a single 
Judge of the High Court exercising original 
civil jurisdiction to a Division Bench where 
asingle Judge has made a complaint under 
s. 476 but alsothatsuch an appeal lay by 


virtue of the provisions of s. 476-B. In * 


laking this view the learned Judges relied 
upon two decisions,one a Full Bench decision 
of the Madras High Court and the 
other a decision of the Bombay High 
Court, 

It appears tome that the same considera- 
tions apply in-the present case, Although 
as I have said, Mr. Basu’s argument is at- 
tractive dnd the language of the Code 18 not 
altogether happily chosen we'are of opinion 
that an eppeal -frcm ‘the ‘sentence 
of an Assistant’ Sessions Judge dces 
ordinarily lie- to a court of 
even though an Assistant -° Sessions 
Judge is a member of that court. If 
it cannot be said also ordinanily to lie to 
the High Court no question arises.’ But if 
it can be said “ordinarily tolie to the High 
Court” proviso (a), sub-s. (3) s. 195, applies 
and the: appeal under s, 476-B mus} be held 
to lie - to, the court of inferior jurisdiction, 
namely, Court-of Session. These consider- 
ations dispose of the matter and.-since we 
are of opinion that the grounds on which 
the Rule was granted have not been 
shown to besustainable the Rule must be 
discharged, 

Patterson, J.—I agree. 
NA. , Rulé discharged. 
(2) 118 Ind. Cas, 8£9; A IR 1929 Cal. 521; 33 O W 


aoe 30 Cr.L J 974; Ind. Rul, (192°) Cal. 697; 56 O 


ems afra 


TRAVANCORE HIGH COURT. 
First Civil Appeal No. 548 of 1105. 
Nevember 21, 1932 
- PARAMESWARAN PILLAY AND NARAYANA _ 
. © PILLAY, JJ. E 
NARAYANA KYMAL RAMA KYMAL— 
, COUNTER-PETITIONER— APPELLANT 
WEH a , versus. : 
OFFICIAL RECEIVER, ALLEPFRY | 
DISTRICT CO URT— RESPONDENT. __ 
Travaniore Insolvency Regulation (VIII. of 1050 
Af. E), s.-29—Mutual dealings between insolvent and 
crediitor—-Right to set-off confined to amount due from 
tnsolvent's estate. 2 | a ae = 
Where money was due to a creditor from anjin- 
solvêntdn sccount of a chitty transaction and-a debt 
was due by the-creditor to-the insolvent’ under’ a hypo- 
theeation’bofid; <3. - - * .: a ER S 
Held, that the two transactione were mutual dealings 
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Session ` 


‘waich naturally ended ina‘debt and the creditor was 
therefore entitled to set off the one against the other, 
the set off, however, relating only ‘to the amount due 
from the insolvent's estate to“the creditor, . ; 


First Civil Appeal against an order of the 
Alleppy Dis: rict Judge in Insolvency Petition 
No. 22 of 1100. a 
Mr. H. Ramakrishna Iyer, for the Appel- 

ant f 
_ Mr. U. Padmanabha Kukillaya, -for the 
Respondent. 

Parameswaran Pillay, J.—This ap- 

peal by a creditor of an insolvent ariseg 


“ under the following circumstances :— - 


_ The insolvent and one Parameswara 
Panikkar were the joint foremen of a chitty 
to which the appellant was a subscriber. 
Money is due to the appellant from the in- 
solvent on account of this chitty transaction. 
The appellant seeks to sét off against this 
debt another debt due by him to the insoly- 
ent under a hypothecation bond executed 
by him to the insolvent. The lower Court 
rejected his prayer, and hence this appeal. 
Under s. 29 of the Insolvency Regulation 
(VIII of 1090), ‘Where there have been 
mutual dealings between an insolvent and 
a creditor proving or claiming- to prove a 
debt under this Regulation, an account shall 
be taken of what is due from the one party 
‘to the other party, in respect of such 
‘mutual dealings’, and the sum due from 
the one party shall be set-off against any 
sum due from the other party, “and the 
balance of the account and no nore, shall’ 
be claimed or paid on either ‘side, respect- 
ively.” The question is whether this trans- 
action comes within the expression ‘mutual 
dealings.’ There are no decisions directly 
bearing upon the point. A ‘mutual credit? 
means reciprocal demands which must na- 
turally terminate in-a debt: Miller v. 
The National Bank of India (1). I ‘think: 
the two transactions are mutual dealings 
which naturally end ina debt and, therefore 
the appellant is entitled to the set-off claim- 
ed by him. ` 7 Ta, 
But this will relate only to the amount 


‘due from.the insolvent’s estate to ‘the ap- 
` pellant. The appellant has also taken'an 


assignment of a debt due by ‘theiingo'vent 
to another chitty subscriber and which also 


“he seeks to ‘set off against hypotheéation 


debt. It has been rightly conceded by Mr. 

Ramakrishna Iyer that heis not éntitlod to 

it, ~ 
There is anotLer ccntention of the ress 


: pondent which I mu>t-notice, and tha is, 


that} while the chity debt is due ‘to‘the 
(1) 190 146, 
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appellant personally, the 


hypothecation 
deed was not executed 


by him alone, but 


‘tarwad. It ‘is, therefore, contended that the 
-appellant cannot seek 10 set off a debt due 
:by him along with the others against the 
chitty subscription due to him alone. In 
-support of this contention, reliance is placed 
upon ee Bank of Simla v. Mohan 
“Lal (2). I think there is force in this con- 
' tention, but it was not raised or considered 
“in the lower Court. 


I would, therefore, set dide the order of 
“the lower Court, and ‘send back the case for 


dresh disposal in the light of the observas 
‘tions made above. 


Narayana ‘Pillay, J.—I agree. 


Case, sent back. 
` 101 Ind, Cas. 762; A I R 1927 Lah. 228; 8 L Oa; 
: 28 PLR 427, 


dhere taga. mean 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 139 of 1930. 
June 23, 1932. 

; ~ MUKERJI AND BENNET, Jd. 

‘Lala JAGANNATH. PRASAD AND OTHERS-— 

DEFENDANTS—A PPELLANTS 
-  VETSUS 

‘CHUNI LAL! AND OTHERS— PLAINTIFFS AND 


- DEFENDANTS—RESPONDENTS. 

§ Hindu Law—Joint family—Separation of some 
-members—Question of fact—Onus of proof—Minon ‘S— 
, Appointment of guardian—One of the minors becoming : 

adult Guardianship, if ceases—Estoppel— Execution 

“sale—Auction-purchaser whether ` can impeach 
‘validity. of previous:mortgage by judgment debtor. 

In a joint Hindu family on tLe attainment of adult 
‘status by one of the minors for whom a guardian 
- had_ been appointed, tpso facto the guardianship 

: "terminates: Bindajt Laxuman vi Mathurabat (3) relied 

‘on. {p. 708, col 2] ~- 
Under Hindu Law in the case of a joint family on 
“the. separation of some members it is a question of 
:* fact in each case as to whether the other members did 
- or did not separate There is no presumption either 

| way asto separation or remaining joint and the onus 
, of proof lies on the person who makes an assertion 
` that: the other members separated or that the other 
' members remained joint. Palani Ammal v. Muthu- 
venkatachala Moniagar (1) and Bal Krishna v. Ram 
. Krishna (21, referred to [p. 108, col 1.] 

Where, a Hindu family consisting of minors and 
adults remains joint, the District Judge cannot ap- 
point a guardian for the minor members for their 
share of the joint family property. The appointment 

ı of a.certified guardian implies that ipso facto the 

minor members are being separated. from the adult 

“members. [p. 708, col. 2.| 

An auction purchaser can challenge the validity 
of a previous mortgage by the’ judgment-debtor 
whose .interest he had acquired. Madan Lal v. 
_ Chidalu (5), referred to[p 73, ccl. 2 ] 
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Messrs. P. L. Banerji and Vishwa Mitra - 


for the Appellants. 
by himself and others on behalf oftheir - 


= Messrs. K. N. Katju, S. N. Verma and 
Ban ke Behari, for the respondents. 

- Judgment. —Thisi isa first appeal brought 
by the following defendants: defendant 
No. 2 Om Pi akash, his son defendant No. 
3, Gandharab Singh, a minor and defend- 
ant’ No. 5, Jagannath Prasad. The plaint 
sets forth in para. 8 that defendants Ncs. 
‘0 to 10 are lhe subsequent transferees of 
the property in Mauza Shikobpur | and ihat 
‘they have been made pro forma defend- 
ants. This allegation is admitted by Jagan- 
“nath Prasad; defendant No. 5, who is one 
vof the appellants .before us, so faras it 
“concerns himself. It has not been made 
‘clear from the record exactly what share 
the appellant Jagannath Prasad now holds. 
But he is a transferee from some of the 
‘defendants, defendants Nos. 1 to 4. The 


~ family pedigree is as follows; 
HARBANS, 7 1920 








| ` 

Om Prakash 

. defendant No. 
(youngest ae 


a eae 
3 Fateh Singli Udaı Singh 
defendaut No 4 defendant No. 
- (eldest son.) (second SA a 


am 





andhih Singh defendant No. 3. 

The plaintiffs sued on a mortgage dated 
“15th September 1922 executed by Udai 
Prakash for himself and as guardian of 
Om Prakash minor. The mortgage wasin 


favour of -Chuni Lal plaintiff and Ratan 


Lal now deceased, the father of the minor 
plaintiff Ajit Prasad. . The property hypo- 
thecated. was in Mauza Biswan and Mauza 
Shikohpur. . But the plaint sets forth that 
as the property in. Mauza Biswan is high- 
ly encumbered and there is no prospect 
of getting anything out ofit, it is exemp- 
ted from this suit. The mortgage money 
was , Rs. 6,000 and the claim in the plaint 
is for Rs £5 ,088- 10-0. Interest was at 2 
per cent. per -mensem with six-monthly 
rests. The plaint sets forth that de- 
fendants Nos. 1 to 4 were’ members 
of a joint Hindu family and that 
were contracted for legal ne- 
cessity and antecedent debt. There was 
no written statement on behalf of defend- 
ants Nos. 1 to 4, but the case for’ de- 
fendants Nos. 2°and 3 has been argued 
before us along with the case for defend- 
ant No. 5, J agannath. The written state- 
ment of defendant No. 5 sels forth that 
the document in question was executed. 
on loth September 1922 when Udai Pra- 
kash wasa minor and therefore it was in- 
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valid. Further it was pleaded that there 
was no legal’ necessity and it was sta'ed 
in para. 15 that Udai Prakash was net 
joint -in family with his brothers; that 
Fateh Singh, the eldest brother was the 
certified guardian of Udai Prakash 
and Om Prakash, the two executants. of 
the document. The following questions 
arise in this case (1). (a) 
and Fateh Singh separate from minor 
members of the family in 1915? (b) Did 
this separation effect the separation of 
the two minor members Udai Prakash 
and Om Prakash -inter se ? 2. Was 
Fateh Singh the certified guardian- of 


Udai Prakash and Om Parakash on 
15th September 1922, and if-s), was 
Udai Prakash incompetent. to execute 


the mortgage in question ? (3). Was Udai 
Prakash a minor at the date of execution, 
15th September 1922 ? (4). Has legal ne- 
cessity been proved ? (5). Has the mort- 
gage in suit been ratified by Om Pra- 
kash on attaining majority on th March 


1924? (6). Isthe rate of interest exces- 
sive ? (7). Is there any clerical error in the 
decree? 


The history of this family on which re- 
liance 1s placed for separation is as fol- 
lows: On the 26th September 1912, Hər- 
bans Singh - made an application - -for his 
‘appointment as guardian of Udai Singh 
‘and Om Prakash which is printed on 
page;27. The statements in that docu- 
ment are- admissible in evidence as Har- 
bans Singh is now dead. In that docu- 
ment he set forth that the creditors were 
- making pressing demands for the payment 
of their debts and the property had -been 
- advertised for sale and that it: was de- 


- sirable to make arrangements to pay off - 


the debts. That application was refused. 
- Subsequently an application was made by 
the eldest son Fateh Singh to be the 
guardian of the two minor sons and that 
application was granted by the -District 
- Judge on 26th May 1915. Accordingly, 
from that date Fateh Singh was- the cer- 
tified guardian of his two minor brothers. 
` There is an order of the District-Judge 
dated 1st December 1915, in this guardian- 
ship case in 
sanctioned a mortgage and in his order 
- it is set forth “Harbans Singh and his 
' major son Fateh Singh. have sold their 
. 5 biswas share,” the village in question be- 
- ing Basod. It is further stated i in an order 
of the District Judge of 17th February 
1916, that Fateh Singh a and his father had 
sold their shares outright in, this village 
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left only the share “of the minors. 


‘family property. - 
Did Harbans | . 


` selves, 
` enjoy as members of a joint family what remained 
. after such a partition of tne family property. That - 


which the District Judge’ 
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and that the main property of the fami- 
ly-was un this village Basod. There was 
Now 
the allegation is that Harbans and’ Fateh 
by having an application in guardianship 
made for the minor members of the fa- 
mily thereby effected a-partition of -the 
It is well established law 
that if a “family remains joint, it, is not 
‘open to. the District” Judge. to appomt, a 
certified guardian fortheminor. members. 
for their share of joint family property. 


- Therefore we must assume that the appoint- 
-thent of a certified guardian’ implies that 
-ipso facto 


the minor members are being . 

separated from the adult-members.* This ' 
presumption in the present case is further 
‘strengthened by the subsequent action -of 
the adult members in disposing of their 
‘shares of the property’ aftér separating 


‘their shares from the shares of the minors. 


We therefore hold it established that 
in 1915. there was a separation effected 
-between Harbans and Fateh on-the one. 
hand and Uddi Prakash and Om Prakash 
on the other hand. 

The next question is whether the geio 
‘of Harbans and Fateh Singh did effect 
in lawa separation between the two minors 
Udai Prakash and Om Prakash: In this 
connectionjwe may set forth that no ac- 
tion was taken which would in fact make 
any sepaiation between the shares of Uda: 
Prakash and Om Prakash. The -applica- 
tion: to he District Judge was that-a 


- guardian should be eppointed for the prop- 
-erty of these two minors 


and that’ the 
guardian would administer the property 


. of these minors as ‘a single unit, and so 


far as the evidence shows this is what 
was done. Reference was made to Palani 


.Ammalv. Muthuvenicatachala Monagan (1) 


at page 258* where it is stated : 

‘It is also now beyond doubt that a menhir of 
such a joint family can separate himself from the 
other members of the jcint family and is on se- 
paration entitled’ to have his share in the proper- i 
ty of the joint family ascertained and partitioned 
off for him, and -that the remaining co-parce- 
ners, without any special agreement amongst them- 
may continue to be co-parceners and to 


the remaining members continued to be joint map, 
if disputed, be inferred from the way in .which | 
their family business was carried on ‘after their 
previous co-parcener had separated from tbem," ’ 


(1) 87 Ind. Cas. 333; AIR 1925 P O 49; 52 I A 33 
48 M 254: 48 M E J 83; € PL T133; 21 L W 439; 
(1925) M W N 320; 3 Pat. LR 1:6; 23 Rom. LR 735; 
290° W N 846;'23 AL J ‘746; LR 6 A(P.-0.) 143 
(P. O.) 

*Page of 48- M,— [Ea] 
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Reference is also made to Bal Krishna 
v. Ram Krishna (2) at page 502* where 
their Lordships stated : 


“The general priociple undoubtedly is that every 
Hindu familyis presumed to be joint unless the 
-contrary 3 proved. If it is established that one 
member has separated, does the presumption con- 
tinue with reference to the othérs?.... Their Lord- 
ships are therefore of opinion that the question 
‘whether on Lalman's-separation -in 1907 the other 


‘members of the family remained joint was a question 
of fact.” - . 


. ' This shows therefore that on the sepa- 
ration of some members it is a question 
of fact in each case as to whether the 
other membeis did or did not separate. 
There is no presumption either way as to 
-Separation or remaining joint and the onus 
of proof lies on the person who makes 
„an assertion that the other members separat- 
ed or that the other members remained joint. 
In the present case we have the circums- 
tances of the application for guardian- 
ship and‘ of he proceeding that took 
. place on that application.’ Various appli- 

cations were made to the District Judge 
and some were allowed by him to the 
effect that the property ofthe_two minors 
was mortgaged jointly. There were there- 
fore joint .ransactions and we consider 
that on the’ evidence inthis caseit is proved 
that the two minors Udai- Prakash and 
Om Prakash remained joint when Harbans 
and Fateh Singh separated-in 1915. 

‘The next question is whether Udai Pra- 
kash, was competent to execute a’ mortgage 
on behalf “f himself and his minor bro- 
ther . when: Udai.. Prakash attained 
majority. & This ‘question is not ‘free 
trom difficulty. “In the present case 
it was not shown that any application was 
made to the District Judge at any time 
that Udai Prakash had become of full 
age. At the time of the ‘mcrtgage in suit 
Fateh Singh apparently remained the 
certified guardien, But assuming that 
Udai Prakash wes a major at the time of 
the mortgage in suit, the question before 
us 18 what became of the status of guard- 
janship when Udai Prakash, one of the two 
minors, attained majority? Reliance on a 
ruling of the Bombay High Court Bindaji 


Laxuman v. Mathurabai (3), in which the- 


‘only question before their Lordships wes 
whether a guardian could be appcinted 


(2) 1382 Ind. Cas. 733; A I R 1981 P C154:581 A 
‘220: 53 A300; (1931) A LJ 499 at page 502; 35 OW 
‘N 815; 3t L WIS, Ind. Rul. (1931) PG 221; (1931) M 
WN 793: 540 LJ 13]; 33 Bom, LR 1280; 61M LJ 
862; (P.C) i a 

_(3).30 B-152:7-Bom Ja R809,  . ~ - 
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at the time of execution of this 


“APE sof {ð All.— 
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for the minor members of a joint family, 
end ıt was laid down that a guardian 
could not be appointed for minor members 
whose only proprietary interest was that of co- 
parceners along with adults in joint family 
property. ‚Their Lordships made an o?- 
servation thet if a guardian were appointed 
for minor-co-parceners where there were 
no adults, then as soon as one minor be- 
came an adult the proper course would 
be for əm application to be made to the 
District Judge to terminate the guardianship. 
That may: be so and in the present case 
no sich application was made. But the 
dictum oi the Bembay High Court wes 
merely in regard to procedure and we are con- 
cerned with the question of substantive right. 
It is, we consider, contrary tothe Hindu Law 
that there should be a guardian certified: 
by the Judge for a joint Hindu 
family where there is an adult member. 
On the attainment of adult status by cne 
of the minors for whom a guardian hed 
been appointed, we consider ihat ipso facto 
the guardianship terminates. “Therefore; 
we consider that in the present case Udai 
Prakash on ettainment of majority 
would be competent to execute a mort- 
gage for legal necessity on behalf of 
himself andon behalf of his minor brother 
Om Prakash notwithstanding the fact that 
Fateh/Singh still continued to be recorded as a 
certified guardian appointed by the District 
Judge. (His Lordship discussed the 
evidence, and held that it was not proved 
that Udai Prakash “wes a minor on the 
date of thé execution of the document, 
15th September, 1922, and that 
legal rezessity was proved to the extent 
of Rs. 1,500. only.) The above considera- 


tions relate to the case of legal necessity 


frem the point of view of the interest of 
Om Prakash who was then a minor, 

The question remains as to what isthe 
effect in the ces3 of Udai Prakash. We 
have held that Udei Prakash along with 
Om Prakash formed a joint Seite 
ond, 
Reference has been made to Balgotind 
Das v. Narain Lal (4), That was a case 
as stated at page 340* which related to 
an attempted mortgege-of right and interest 


-in joint-ancestral estate by a co-sharer, and 


the distinction between voluntary and com- 
-pulsory alienations by him, the latter being 


-sales in execution of decrees against -him. 


eli}? A339; 261A 126; 6 Sar. 313; 17Tnd. Jur. 425 
Pay } i 


ta 
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The joint family in the ers3 consisted of 
Narain Lal, son, and Neunidh Lal, the 
father; Narain Lel had made, a mortgage 
on, which a suit was brought and in. that; 
case the father was a defendant and there 
“were. a'so as, defendants Narain Lal. and; 
two persons who were auction purchasers 
on decrees against Nərain Lal, 
The question’ which wes,decided. by their 
Lordships was whether a purchaser at 
auction sale of the interes’ of the mortgagor 
Narain Lal, could challenge the. validity. 
- of the mortgage made by Narain Lal when 
Narain.Lal was one of the members of. a. joint 
Hindu family. It was held by. their Lord- 


ships that the auction purchasers. could. 


challenge the validity of. the mortgage and 
that the father could challenge the validity 
in his capacity as taking by purchase at 
auction sale apart from his capacity of 
suryivorship.: see page 351*. This ruling 
has also been referred to in Madan Lal 
v. Chiddu (5) at page 1533+ and where 
it is alsoheld that an auction purchaser 
could challenge-the validity of a previous 
mortgage by the judgment-debtor whose. 
interest he had acquired and’ a distinction. 
was drawn between auction purchasers and. 
private transferees from the mortgagor. 
We, therefore, consider that it is open to 
Jagannath Prasad as an auction purchaser: 
to challenge the validity of the mortgage 
in suit whether he was a transferee of the 
interest of Udai Prakash or of other mem- 
bers of the family. Therefore,.all the.ap- 
pellants hefore us are entitled to challenge 
tne validity of the mortgage deed in ques- 
tion so far as the interests of Udai Prakash 
are concerned in addition .to the interests 
of Om Prakash. We consider that as Udai. 
Prakash was a member of.an undivided 
family he was not entitled to execute the 
mortgage-deed in question for items which 
were not for legal necessity. Accordingly 
we hold that the mortgage-deed 18 altoge- 
ther invalid except as regards. the items 
which we held for legal necessity, that is, 
Rs. 1,400, deposited in the Government 
Treasury and Rs. 109 paid before regissra- 
tion, total Rs. 1,509. ; 

The next question is ratification. The 
alleged ratification is contained in a bond 
dated 5th March 1924, executed by Om 
Prakash after he attained majority. Hə 
Was an executant along with Fateh Singh 
and Udai Prakash. In that document there 


: (5), Ind: Oas 829; A LR 1930 All. 852; (1930) A L 
1528. : me 
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is a recital ofa numberof other documenta 
which had been executed and: among them 
is the, mortgage-deed;.in the . suit, . Now 


the question arises of the position of the 


son of Om Prakash, Gandharb.- In the 
plaint it is stated that he was about five 
years of age and the plaint was filed on 
oth January, 1929.. Therefore, the date of 
his birth would be 5ih January, 1924, that 
is, two months prior to the alleged ratifica- 
tion on oth March, 1924. Now attention 
is invited to the point that. the 
plaint merely states that the age is about 
ð years but, if Gandharb Singh had been 
conceived, it would.be impossible for the 
ratification by. his.. father to bind. him. 
Therefore, taking a period of 9 months 
from dth March, 1924, we come to December 
1924, and, if Gandharab Singh were born, 
on doth December, 1924, he must have-been 
conceived at the date of ratification. There- 
fore, we consider that the expression: ‘about 
5 years of age’ must be taken to cover 
birth by 5th. December, 1924. Accordingly 
we consider that the ratification will not 
bind the interests of Gandharab Singh, but 
would only bind Om Prakash personally. 

The next question which we shall ex- 
amine is the rate of interest. The rate of 
interest in the mortgage-deed in suit was 
Rs. 2 per mensem compound interest with 
six monthly. rests. The mortgage was 
executed in 1922 after the Usurious Loans 
Act of 1918, and we also consider that 
legal necessity is not shown for the high 
On these grounds we 
reduce the rate of interest told per cent. 
simple interesi. The last point is’ an, al- 
leged clerical error in the decree. This does 
not arise because the question of com- 
pound interest no longer remains. . We 
have taken this in variousother casés and 
wa coasidar wa3re suffisient sesurity has 
been given thas the rate of 15 par cent, 
simple interest is ample. We accordingly 


-allow the appeal to the extent indicated 


with proportionate costs in both courts. A 
decree will be framed by this court under 
the provisions of O. XXXIV, r. 4, 6- 
months being allowed for -payment by the 
defendants. Interest‘at 15 per cent. will 
run until the date fixed by the court, As. 
regards the cross-objection, we have already’ 


‘indicated in oar order which items- we- 


consider are not for legal necéssity- and- 
the.. cross-objection 1s, therefore,- disposed: 
of by those findings. The cross-objection’ 
is : dismissed except so far as we vary the 
rate’ of pendente lite interest and interest, 
up to the date of payment, As this-amount 


~ 


t 
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is ‘small, 
with costs, 
N.A.. 


we dismiss the cross objection 


Appeal partly ullowed. 
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CALCUTTA HIGH COURT. 
a _ Original Oivil Suit No. 930 of 1928. 
- May 19, 1932. 


Roy, J. 
TARUN ANGANATH BANERJTI 
— PLAINTIFF 
7 ~ Versus 


‘Raizada PREMNARAYANLAL 
—DEFgNDANT. 

` Civil Procedure Code (Act V of 1908, s 20, O IX, 
r. 18—Ex parte decree, setting aside of— —Fraud— 
Giving false address of defendant -Whether amounts 
to fraudulent suppression of summons—Falsity of 
claim— Whether ground for setting aside decree—Suit 
to declare decree void—If can be entertained by court 
to which decree is tr ansferred for execution., 

If a plaintiff in an action givesa wrong address of 
the defendant and takes no part in serving the sum- 
mons on the defendant, the giving of the wrong ad- 
dress by itself would not prevent the defendant from 
appearing before the court to defend the suit. In 
such a case, the summons should come back unserved 
end, in-the absence of proof that the summons had 
been duly.served,no.court would pass a decree `The 
plaintiff cannot be charged’ with having deliberately 
suppressed the service of summons or, having obtained 
a decree by fraud eventhough he may have had some 
cause for suspecting that the ‘service effected on the 
defendant might not have been good service. Waho- 
med Golab. v. Mahomed Sulliman (3). relied on, |p. 
712, col. 1] 

The mere fact that the claim, on which ‘the prior 
decree has baen passed is a false claim or that the 
decree.had. been obtained on perjured evidence is no 
ground for setting aside a decree Muktamala Dasi 
v. Ram Chandra Dey (1) relied on |ibid.] 


“A suit to declare that a decree is void due to fraud 


ofthe plaintiff can be entertained by acourtto which 
the decree has been transferred for execution. 
Indian Provident Co. Ltd. v. Govinda Chandra Das 
(3) and Khushali Ram v, Gokul Chand (5), referred 
to. [p. 713, col. 1.] 


Messrs. J. C. Hazra and S. P. Mookeryjee, 
for the Plaintiff. ; 
‘Mr. Arun Sen, for the Defendant.: 


_Judgment.—The plaintiff in this case 
sues for a declaration, that the ex parte 
decree, dated the 21st day of June 1927, and 
made in Suit No. 2748 of 1926, of the Court of 
- Small Causes, Nagpur, is inopera! Live and 
- not. binding on him, and for an order that the 
said decree should be set aside. He further 
claims a sum of Rs.5,000 as damages 
suffered by him by reason of his arrest. in 
execution of that decree. The plaintiff -is a 
Pleader of the District Court of Alipore and 
ordinarily resides at No. 107-1, Mechuabazar 
Street. From 1st February 1926, to 18th 
eee 1926 the plaintiff was employed as a 
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manager of the International Commercial 
Co. Lid., which had its office at No. 84-A, 
Clive Street, in Calcutta. On 7th May 1926 
the plaintiff, asmanager of the company, 
had, by a letter addressed to the defendant, 
appointed him the agent ofthe company at 
Nagpur, on a monthly remuneration of 
Rs. 50 from 10th May 1926. ` | 
On 2lst March” 1928 the plaintif was 
arrested in Calcutta, by a bailiff of the 
Calcutta Court of Small Causes, in execution 
of a decree passed against him by the Court 
of Small Causes, Nagpur, on 2Ist June 1927. 
On the same day the plaintiff was released, 
on his depositing with the Registrar of the 


Court of Small Causes, Caleutta, a sum of 


Rs. 250, under protest. In his plaint, the 
plaintiff has alleged that he was not served 
with any writ of summons in the Nagpur 
suit, nor had he any knowledge of the institu- 
tion cf the suit-and he makes the case that’ 
the decree in the Nagpur suit was fraudu- 
lently obtained by the defendant on certain 
false representations, namely: (a) that it was 
the plaintiff who had appointed the defend- 
ant manager ofthe company, whereas, in 
fact, as the defendant knew, the plaintiff 
merely acted as an agent of the International 
Commercial Co., Ltd. in the matter of the 
appointment; (b) the defendant had been 
appointed manager of the company at. 
Nagpur, whereas he had been merely ap- 
pointed an agent of the company; and (e) a 
sum of Rs, 500 had been paid to the company 
by the defendant as and by way of deposit, 
whereas Rs. 300 only had been paid, and that 
for the purpose of investing in shares of the 
company. The plaintiff further alleged that 
the service of the writ of summons was 
fraudulently suppressed by the defendant 
and no notice was served on the plaintiff 
prior to his arrest. 

The plaintiff's case is that the defendant 
had knowingly givena false address of the 
pleintiff in the Nagpur Court and -had 


- falsely stated in the Nagpur plaint that 


notice of termination of the defendent’s- 
services was given tothe plaintiff on 26th 
August 1926. “The plaintiff complains that 
the defendant had fraudulently procured 
his arrest in execution of the decree by 
making false allegations in a petition filed.’ 
by the defendant in the Court of Small 
Causes, Calcutta, dated 20th March 1928, to 
the effect that the plaintiff had delayed pay- 
ment and was about to leave the jurisdiction 
of the Court of Small Causes, Calcutta, to 
avoid the execution. of the decree. 

In para, lof the written statement, the 
defendant denies all the allegations 


+ 


1933 


contained in the plaint. He then goeson to 


say thathe had no knowledge . that the ' 


plaintiff ordinarily resided at No. 107-1, 


Mechuabazar Street, Calcutta, and that the. 


only .address of the plaintiff known to the 
defendant at the time when he instituted 
the suit in the Court of Small Causes, 
Nagpur, was that of the plaintiff's place of 
business at 84-A, Clive. Street. 


the International Commercial Co., Ltd., or 
that his services were dispensed with on 18th 
June 1926, or that after that date the plaint- 
iff ceased to have any connection with the 
said corporation or its affairs, The defend- 
ant’s case is that the plaintiff had represent- 
ed to him that the plaintiff was the principal 
and allinall of the company, that the 


plaintiff had induced the defendant toenter- 


into a contract of service with the plaintiff 
in his. individual capacity, and on false 
pretexts had led the defendant to part with 
Rs. 509 on the understanding that the 


money would be refunded on the termina-. 


tion of the defendant’s services. The 


defendant alleged that he gave'a notice to- 


the plaintiff on 26th August 1926, signify- 
ing his intention not to serve the plaintiff 


any longer and demanding the return of the 


Rs. 500. As the plaintiff failed to pay the 
defendants dues in spite of repeated 
demands; the defendant was, on 10th 
October 1926, compelled to file a suitin the 


Court of Small Causes, Nagpur, for the 


recovery of Rs, 632-3-0 due from the.plaint- 
iff. - He asserted that the summons in the 
suit was duly served on the plaintiff and he 
denied thatthe decree had been obtained by 
fraud. > | 


After the passing of the decree and in 
March 1928 the defendant alleges he came 
from Nagpur and saw the plaintiff several 
times in Caleuttaand asked him to pay off 
the decretal amount which the plaintiff had 
promised to pay. While at Calcutta, in 
March 1928, the defendant learnt that the 
plaintiff was going to leave the jurisdiction 
of the Court of Small Causes,- Calcutta, and 
the defendant bona fide took steps to execute 
the decree which had been sent to the court 
of Small Causes, Calcutta, for execution. 
The defendant denies that he had been 
guilty of any wrongful conduct in taking 


steps in execution. The defendant has ` 


submitted that this court has no juris- 
diction to entertain this suit, On these 
pleadings certain issues were submitted 
and: accepted ‘on behalf of the parties, 
which T need not set out here. 


He denies: 
that the plaintiff was really an employee in 
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The main-questions for determination are 
whether the decree passed on 21st June 
1927 was obtained by fraud and whether 
this court has jurisdiction to try this suit. 
Learned Counsel on behalf of the plaint- 
iff has sought to attack the decree, broad- 
ly speaking, on the grounds: (a) that the 
claim against the plaintiff in the Nagpur 
suit was-a false claim founded on false 
allegations and the defendant knew that: 
he had no cause of action against.the 
plaintiff; and (b) that the defendant had 
fraudulently suppressed the service of the 
writ of summons and had knowingly given 
a false address to the-Nagpur Court for 
service of the writ on the plaintiff (His 
Lordship considered the oral evidence and: 
finding it ‘unsatisfactory proceeded to. 
consider the documentary evidence). The 
plaintiff has tendered a certified copy ‘of 
the plaint and the order-sheet in the Nag- 
pur suit as also a certified copy of the 
writ of summons alleged to have , been 


‘served on the plaintiff. An examination. 


of the plaint shows that there were two 
defendants in the Nagpur suit-:-(1) The 
Managing Director, the International Com- 
mercial Co. Ltd., 84-A,Clive Street, Calcutta; 
(2)T. N. Banerji, Manager of defendant: No: 
1; and the claim was for the recovery ofa’ 
sum of Rs. 632-3-0, details of which were’ 
given. No ‘separate address was given: of 
defendant No. 2in the plaint. - ° =. 
The writ of summons which was issued ' 
was addressed to T.: N. Banerji, c/o The 
International Commercial Co. Ltd., 84-A,- 
Clive Street, Calcutta. On the back of the 
writ there is an endorsement by- the bail- 
iff of the court of Small Causes, Cal- 
cutta, to the effect that on 27th No- 
vember 1926, he served the .summons 
on the defendant's assistant, who accepted ' 
service but refused to sign the original, 
at No. 84-A, Clive Street, Calcutta. Itis“ 
rather difficult to understand how, when : 
the evidence shows that the writ.. against 
the Managing Director of the company; ' 
who was defendant No. 1 to the suit, was” 
returned unservedon 19th November, with 
a report thatthe business of the ‘Company 
had been closed, there could have been ' 
any service of the writ om Banerji at the 
office of the company. The order-sheet ' 
makes il clear that, on llth. February 
1927, the present defendant had taken 
time to make inquiries with regard to the 
company ànd that a- fresh summons was . 
taken out for service on defendant No. lin © 
the Nagpur suit on 10th March 1927, which . 


: was made returnable on 21st. June 1927, 


W310. 


connetcion withthe company had ceased: ot- 
that the writ of summons on. Banerji could:. 
not be served. at 84-A, Clive Street nor am I: 
prepared to hold that the defendant had 
come to. know the plaintiffs residential 
address at.any time prior to the passing 
of the.decree. I hold that Raeaizada was. 
residential address at the time when he not guilty of knowingly giving a false 
instituted his suit in the Nagpur Court, address of the plaintif to the Nagpur 
Lmust say, em unable to accept Banerji's Court or of fraudulently suppressing service. 
story that the defendant had seen.the of-summons, The writ of summons.in the: 
plaintiff's private address in some book Nagpur suit was, in the ordinary. course, 
or.: paper of the company when the de- transmitted bythe Nagpur. Court to the 
fendant.had.interviewed the plaintiff prior Calcutta Court ef Small Causes for service 
to, his, appointment and, on the evidence, on Banerji at the address given on it and- 
I. am not prepared to hold that Raizada the return of the bailiff of the Calcutta Court - 
knew. the plaintiff's residential address of Small Causes.. purports to show: that: 
prior to the passing of the decree. Isee service was in fact effected on cne of- 
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On” 21st June 1927, the- plaintiff gave: up 
his claim against defendant No. 1 and ob- 
tained-an ex parte decree against Baner- 
ji. (After discussing the merits of the 
Nagpur suit his, Lordship proceeded). 
With regard to the question as to whe- 
ther the defendant knew the plaintiff's 


no; reason for refusing to accept Raizada's 
positive testmoney that the only address of 


Banerji known to him atthe time of the 


institution of the Nagpur suit was the ad- 
dress at.84-A, Clive Street. (Here his 
Lordship considered the contentions of the 
parties and proceeded). I donot think, on 
the authorities, there-can be any real doubt 
that the mere fact thatthe claim, on which 
the prior decree has been passed is a false 
claim or that the decree had been obtain- 
ed on.perjured evidence is, any ground for 
setting, aside a decree: Muktamala Dasi 
v. kam Chandra Dey (1). Nor is there any 
question that a fresh suit will not lie to 
set aside a decree-on the ground of mere 
non-service of summons: Narsingh Das v. 
Rafikhan(2), | | 

, I do not propose to review all the cases 
bearing on this subject, nor to discuss 
in detail the authorities cited before me. 
- I think I should be guided by the prin- 
ciple laid down in Muhammad Golab v: 
Mohammad Sulliman (3). In my view, 
the. plaintiff in this case will only _be 
entitled to have the Nagpur decree set 
aside if he can satisfy the court that {he 
decree had been obtained by fraud prac- 
tised hy the defendant and that the plaintiff 
was prevented by reason of the defendant's 


fraud from placing his case before the 


Nagpur Court. On thefacts, I have come 
tothe conclusion that the plaintiff has 
failed tomake out his case. 
already indicated, [am unable to hold that 
the. defendant, atthe time of the institution 
of the Nagpur suit, knew that the plaintiff's 


„6D 97 Ind. Ces, 879; A1 R1927 C8; 31 CWN 


a (22 9 Ind. Cas, 193; 37 O 197; 11 CL J 250; 40 W 
(3) 21. 0.639, 


As I have. 


Banerji’s assistants at 84-A, Clive. Street. 

It has not been shewn, nor attempted 
to be shown, that Raizada had. anything 
to do with the actual service of the summons . 
on Banerji, nor hasthere been any sugges- 
tion made that Raizadahad procured a false 
return of service. I think Raizada is well 
entitled to take his-stand on the fact that 
the return of the Calcutta Court of Small 
Causes showed-that the summons had been. 
served and that the. Court at Nagpur had 
chosen to acceptthe service of summons in 
the manner indicated onthe returnas good. 
service.and had proceeded to pass a decree 
on that footing. Tomy mind, the question 
asto whether Raizada. gave a false ad- 
dress for service on Banerji or an address 
which he may have had reason to heliéve 
was not the correct address cannot affect- 
the position very much. If a plaintiff. 
in an action givesa wrong address of the 
defendant and takes no part in serving the: 
summons on the defendant, the giving 
of the wrong address by itself would not 
prevent the defendant from appearing, before: 
the court to defend the suit: In buch a: 
case, in {he normal course of. events, the 
summons should come back unserved and, 
in the absence of proof.that the summons had 
been duly served, no court would pass a 
decree. Thereturn of the bailiff of the 
Calcutta Court of Small Causes dces shuw 
that service was effected on. Banerji in a 
certain manner. ‘The Nagpur Court has- 
accepted it as good service on Banerji and 
has thought fit to pass a decree on that foot- 
ing. Onceit is conceded that Raizada had 
nothing whatsoever to do with, the actual” 
serving. of the summons, it becomes evident 
that he cannot be charged with having 
deliberately suppressed the service of sume 
Mons or having obtained.. the decree. by 
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fraud, even though he may have’ had: some. 
cays for suspecting:that the service effected. 


on Banerji at 84-A; Clive Street, might not 
have been good service. 


In my judgment, the decree of the Nagpur: 


Court was not obtained by fraud and cannot 
be-set aside. The plaintiff has. not- been 
able to prove that there has been fraudulent 
suppression of summons or that he was 


prevented by reason of: any fraud on the 


part of the defendant from placing his case 
before the Nagpur Court. 
much the conclusion to which I have come, 
as I cannot help feeling that Banerji had 
no opportunity of contesting the Nagpur 
suit and that he had a substantial .defence 
to put forward. I think that,ifan applica- 


tion had been made: to the Nagpur Court. 


under ths-provisions:of O. IX r- 13, Civil 
Procedure-Code; the-ex: parte decree, -made 


by that court, would, in-all probability, have: 


been set aside. The plaintiff however has 
choserinot togo io the Nagpur Court and 
has sought to set aside the decree in. this 


suit, on the ground that.it had been obtained: 


by. fraud.. I haveheld that he has failed 
to make out his case and the consequence 
is-that the decree stands. Learned Counsel 
for the defendant had raised 
as to the jurisdiction of the 
entertain this suit. ` I do 
there is any substance in 

Thecases Indian Provident Co. Ltd. v. 
Govinda Chandra Das (4) and Khushali 
Ram v. Gokul Chand (5) furnish clear 
authority that this court has jurisdic- 
tion onthe facts of this case and I hold 
accordingly. Mr. Hazra for the plaintiff 
admitted, at the very outset, that the plaint- 
iffs claim, in so. far as it relates 
to damages for wrongful arrest, must depend 
onthe plaintiff succeeding in having the 
Nagpur decree set aside on the ground of 
fraud.. Having regard to the conclusions I 
have arrived at, there can 
question therefore of the plaintiff getting 
any: decree for damages. In the result 


not think 


the suitfails and must be dismissed with 


costs, 
NÅ.. Suit dismissed. 


, (4) 65 Ind. Cas 318; A I-R-1923 Cal. 425; 270 WN 
35%, woo oe eae ae 
(5).41 Ind. Cas 352;.39.A 607; 15 A Lid 638. 
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I regret very. 


a point- 
court to, 


that point. - 


be no. 
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Miscellaneous Application No. 116 of 1930. 
November 25, 1932. 
Ferrues, J. O. 
KARACHI BANK, Lro.—. 
APPLICANT 

= VETSUS | ar. 

SHEWARAM AND oTHERS— 
OPPOSITE PARTIES. 

Companies Act (VII of 1913), s. 235 —Misfeasance— 
Whether independent of contract —Director- commit- 
ting breach of duty—Omission to decide important 
business —Breach, how long continues—Proceedings 
under s 285 —Limitation — Limitation Act (I X.of. 1908); 
Sch I, Arts.. 115,1116 —‘Registered’ in Art 116, meaning 
of —Pleadings—Facts and not law to be pleaded. 

Misfeasance coming under proceedings under s. 
235, Companies Act, is not independent of contract 
within the meaning of Art 36, Limitation Act, inas- 
much.as tke relation between a director and the 
company is based on contract Limitation for an 
application under s. 235-is therefore not governed by 
Art. 26: Govind Narayan v. Raugnath Gopal (1), and 
In the matter of Union Bank, Allahabad (6:, applied. 
[p. 717, col. 1 | . i 

The registration referred to in’ Art. 116, Limitation 
Act, is not registration of Companies, but registration 
under Act XVI of 1908. Consequently registration of 
a company under the Companies Act is not equiva- 
lent to registration of the Articlesof | Association 
within the meaning of Art. 116 of the Limitation Act 
and hence an application under s. 235, Companies Act 
is not guverned by Art 116 but by Art. 115.- Rama 
Seshayya v. Sri Tripurasundari Cotton Press, Bez- 
wada (10', relied on. Govind Narayan v. Ravgnath. 
Gopal (|), not followed. [ibid | 

Where the Directors of a company omit to come to 
a conclusion on an important piece of businecs duly 
proposed for the decision of the Board, a breach of 
duty iscommitted and the breach continues as long 
as the decision is deferred. [p 719,col 1.] | 

It istheduty of the parties to state only the facts 
on which they rely for their claim. It is for the 
court to declare the law arising out of those facts. 

Mr. D. N. O° Sullivan, for the Applicants. 

Messrs. Kimatrai Bhojraj, Dipchand 
Chandumal, Nadirshah Nuoroji and Tola- 


sing K. Advani, for the Opposite Parties. 
Judgment. - These proceedings arise out 
of the collapse of an iastitution which digni- 
fied itself with the title of the Karachi 
Bank. This bank suspended payment on 
th March 1929. An attempt was made by’ 
theshare-holders to wind up the business 
bya voluntary liquidation. This however. 
was disallowed, and the court ordered the 
compulsory winding up of the said bank, and 
appointed the applicants joint liquidators 
for that purpose. 'Fhis was done on 13th 
May 1929. The liquidators caused ‘the ac- 
counts of -the bank tobe submitted to pro- 
fessional examination by Messrs. A. F, 
Ferguson &Co., a firmof Chartered Accoun- 
tants. Inconsequence of the report .made 


by these examiners the liquidators have 


taken- action under-the Companies Act, 
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' 8.235, At the outset a point of law arises 
“which has been argued with much learning 
and at great length. The authorities which 
must be reviewed ares) numerous that by 
general consent it was thought expedient, 
before attempting to go any further, to get 
this question of limitation -out of the way. 
The averments material for the present pur- 
pose are these : ‘They will be found in the 
‘application Ex I, at paras. 7, 8, 9and 10. 
’ “7,” That on 9th September 1920 the then Board of 
Diréctors passed the following resolution: “That 
within one monthfrom the date.of this resolution 
the Manager and Oashier, Karachi Head Office, and 


the‘Agents and Cashiers at different branches shall 
furnish securities as under, to the satisfaction of the 


Directors. - 
Head Office Manager Rs. 25,000-0-0 
KAG Oashier Rs 15,000-0-0 ` 
Bombay Agent Rs. 20,090-0-0 
' Hyderabad ,, Rs. 20,000-0-0 : 
. Larkana ,, Rs 20,000-0-0 

Fach of the Oashiers of 
- Branches Rs 1!0,000-0-0 


8. In 1922, when one of the employees of the bank 
committed defalcation of a large sum of money, the. 
Board of Directors on 4th August 1922 “ pdssed the 
following resolution substantially confirming the pre- 
vious one. ‘That the attention of different officers’ 
mentioned in the resolution under the -subject No. 2, 
ofthe meeting of the Board dated 9th September 
1920, be drawn and ‘they be asked -to finally state 
what they have got to say with regard to giving of- 
security as directed therein. They may be also 
asked to state that in the event of their being unable: 
to furnish:the required security, what isthé maximum’ 
security they are prepared to offer or what amount 
incash they are prepared to deposit; the amount 
~ deposited in cash is to carry 6 percent. interest, It- 
is further resolved that the accountants of the diffe— 
rent’ Branches and Head Office be also asked to give 
security in the ‘same manner as the Cashiers at: 
Branches and Head Office respectively.’ 

‘9, After these resolutions were passed Mr. L.’ 
Alphonso was appointed Manager of the’ Bombay- 
Rranch'and Mr .A K. Gulrajani, Accountant. In 
spite.of the passing of the above resolutions no 
security was taken from the Accountant andthe grossly 
inadequate security of Its. 1,000 was taken from the 
manager. After the bank was wound up-it has 
transpired that the Manager, the Accountant, the 
Cashier and the Ledger Clerk at Bombay had com- 
mitted criminal breach of trust ‘and had misappro- 
pridted large sums of money. ‘Complaints were filed - 
againsi:them and all of them were convicted and 
sentenced to imprisonment. : IA ; 

10. On account of the disregard of the resolutions 
ofthe Board and onaccount of gross negligence of 
the Directors the bank has, by means of the defalea- 
tions referred toin para. 9:above, suffered loss to the 
extent of Rs.: 66,000.inclusive of costs incurred in 
prosectting the offenders. The applicants contend | 
that the Directors are liable to make good this loss 
and should be made liable for the sum of: 
Rs. 66,030 ” eS pera 

Most of these averments are indisputable.- 
The resolutions speax for themselves: the fact 
that nosufficient security was taken cannot. 
be denied, the charges of embezzlement are 
on-record, and the convictions are admitted. 


On these averments. of fact proceedings 
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were instituted under s. 235, Companies 
Act, VII of 1913. The material part of that 


section isin these terms: : 
“(1) Where, in the course of winding up a company 
it appears.. .. that any past or present directors .. -. 
as been guilty of any misfeasance or breach of 
trust in’ relation to the company, the court may, on the 
application of the liquidator, or of.any creditor or 
contributory examine into the conduct of the..... .. <... 
director....and compel him . to contribute such 
sum to the assets of the company by way of compen- 
sation...... as the court thinks just: (2) this section 
shall apply notwithstanding that the offence is one 
for which the offender may be criminally responsible; 
(3, the Limitation Act, 1208, shall apply toan appli- 
soe under this section as if such application were a 
Sull. ‘ 
‘No Act on the statute book has given rise 
to more divergence of informed opinion than: 
the Limitation Act, and the courts cannot but 
regret that the Legislature should have 
left the limitation cluuse appended to this 
section so equivocalas it is. The task of 
showing that the aplication is in time 
falls upon the applicants, who are liquida- 
tors. Theirmain reliance for this purpose 
is: upon Govind Narayan v. Rughnath 
Gopal (1). The learned Judges who decided - 
that case followed In ve City Equitable Fire 
Insurance Co.-(2). They have held first 
ihat there is a contract between the com- 
pany and each-of its' directors; second, 
that that contract is to be found mainly in: 
the Articles of Association but partly else-: 
where. On these findings Sir . A. 
Marten concluded that neither Art. 36 nor 
Art. 119 nor Art. 116 applied to an 
application under s.235. He therefore 
applied Art. 120. Mr. O’Sullivan, who ably’ 
argued the cases ‘for the liquidators, there- 
fore requests that that article: should be ap-- 
plied to this case. If this bedone the whole 
claim is intime. About this there can be 
no question; and the opponents have there- 
fore used their best endeavours to show 
that there are other articles elsewhere in 
the schedule which provide for such a case 
as this. They argue that fur this reason re- 
course to-Art. 120 cannot be had. The 


‘opponents argue thus: The claim against’ 


the ‘directors must either be a breach of 
contract or it is Independent of contract. 
In the one case Art. 115 applies and in the 
other Art. 36. Hither of these ariicles would 
exclude the whole or at any rate a great: 
part of the liquidators’ claim. 
It now appears that the liquidators allege 
a contract. The misfeasance alleged is the 
omission to take security from the Manager. 


(1) 127 Ind Cas 30): AIR 19380 Bom 572; 54 B 226; 
32 Bom L R 232: Ind Rul (1930) Bom 529. 

(2) (1925) 1 Ch 407: 94 L J Oh 4453133 L T 520; 40 
T LR 853,17 Ll. L Rep 225, 
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the Accountant and the Cashier of the 
Bank's branch at Bombay. It is impossible 
to contend that in the Articles of Associa- 
tion which are said. to set forth so much 
of the contract between the directors and 
the company as is in writing, there is any 
clause which says the directors shall not 
appoint any officer except’ upon sufficient 
security. But the’ liquidators argue that 
there is another part of this contract which 
is not expressed but implied. There is, they 
say, an implied contracl to l 
“guide their conduct in accordance with the ordinary 


habits or rules of business by which prudent men 
are guided in the conduct of their own affairs.” 


_ Of this implied contract the liquidators 
allege that there has been a breach. But the 
opponents answer that in the averments, 
which they are called upon to meet, there 
is no word of any such contract or of any 
such breach. The statement of claim has 
not been amended, they say, to bring: it into 
conformity with the case which now the 
liquidators are setting up and every party 
must confine himself to the case which in 
his own pleading he has elected to set up. 
The facts material for the decision of this 
point arethese. The prayer clausein Ex. 1 ig 


the word “misfeasance’ 
That article isin these terms: . 
36. For compensation ‘Two years 
for“any malfeasance, 
misfeasance or nonfeas- 
ance independent of con- 
tract and not herein spe- 
cially provided for. | i 3 
This is the article on whichthe opponents 
wish to rely. The liquidators answer:. This 
article does not apply because the misfea- 
sance alleged is . not independent of con-. 
tract, But in any case the point of time 


When the mal- 
feasance, misfea- 
‘ sance or nonfea- 
sance takes place 


from which the two years will begin to run is 


subject to the general provisions contained 
ins, 24. That section says: ` - 

“In the cage ofa’ suit for compensation for an act 
which does not give rise to a cause of action unless’ 
some specific injury actully results therefrom, the 
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"36, 


` Dolhin Golab (8). - 


115 
period of limitation shall be computed from the time ' 
when the injury: results ” 


Now the dates on which injury „actually 
resulted are these : e 


Date. Amount 
Rs Ex. No. 
8- 7-1927 4,£00 111 
9- 7-1927 16,000 ` 10A 
18- 8-1927 2,300 110 
30- 9-1927 3.000 112 
+ 22-10-1927 3,000 68H 
* g. 2-1928 4:6(.0 100 
9- 3-1928 3,570 ' 68A 
7- 3-1928 2,000 73A 
27- 3-1928 9 000 66H 
R- 81928: 1,000 66D 
17- 8-1928 2,400 65A 
14- 9-1928 . 1,000 6t F 
31-10- 928 1,000 660 
sh 4,000 69A 
4-1 -1929 9 500 66F ` 
6-3-1929: - 2000 . 66G 
hg -> 17000. - 70D 
The proceedings were instituted on 26th 
September 1930. Therefore even if 


the periodis taken to be the period allowed 
by Art. 36, still much of the liquidator’s 
claim would be-in time. . The opponents 
have their answer to this argument also., 
They say s. 24 has no application becausethere 
is no injury which can be said -to be the result 
of their misfeasanee. The defalcations are 
not the result of their failure to take 
security. Officers ofa Bank may be honest. 
although they have given no security—_ 
they may be. dishonest although the con-. 
sequences ‘recoil upon heads other- than: 
thier own... These are the contentions of the’ 


The articles to be considered are Arts., 
115, 116 and .120, and the sections are 
93 and 24, . Taking the articles in.the order 
in whichthey come in the Act, I deal first 
with Art. 36.. Under this article numerous 
cases have been quoted. . Since there have 
been differences of judicial opinion [ 
arrange the cases in a chronological 
sequence in order that the development of 
the doctrine .may be more. readily observ-’ 


ed: 

1898, 3rd February: Mangun Jha v. 
"his .was a` suit for 
damagesfor cutting and carrying away Crops, 
It is a totally different -ase which. need - 
not detain us further. KT nS es 

“1929 11th January: Hukum Chand v. Bank ' 
of Multan, Lid. 69 Ind. Cas. 250 (4). This case 
has not been included in any of the authorized 
reports.. It is the first. of all the.cases quoted 
to me ın which s. 235 is. discussed, The 

-2OW N 2€5 eS 
a 25 oad Gos 255; A I R 1924 Lah 285. 
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decision was that limitation must be 
calculated under s, 36 and time must run 
from the date of the misfeasance. The 
principal point decided was that s. 239, 
Companies Act, VII of 1913, created no new 
offence and gave n> new tights, but -only 
provided a summary and efficient remedy 
in respect of rights which, apart from-that 
section, might have. been vindicated either 


at law orin equity. 

1922, 3rd August: Bank of Multan Ltd. 
y. Hukum Chand (5). This is the same 
case which Has just been referred to: On 
appeal ıt came before the High Court at 
Lahore where ib was argued that on the 
view taken by the learned Judge in 
Chambers s..235 would be practically a 
dead letter, because time might begin to 
‘run against the liquidator even before he 
was appointed. The court again held that 
s, 235 does not create any new rights or 
liabilities but simply provides a summary 
mode of enforcement. | 
- 1925, 27th March: In the matter-of Union 
Bank, Allahabad (6). Inthis case the High 
Court ab: Allahabad discussed and dissent- 
ed from the doctrine already quoted from 
the decisions of the High Court at Lahore. 
Walsh, J. said.: ee ot 

“Jt has been. said that s. 235 creates no new 
rights, but as is pointed out in the last edition of 
Buckley on Companies (1924), the statemeat is only 
partially accurate........ so far as the liquidator is 
authorized by, thissection to apply, in the interests 
of creditors and depositors who have lest their 
money to enforce a claim against the directors under- 
the section, it seems tome that anew right in bim 
is created.” oe 

In this judgment Mukerji, J.; concurs 
and he also lays down the proposition 
that the liability of the directors is cer- 
tainly not a matter independent of con- 
tract.. i 

1926, 21st October: Bhim Singh v. Liquida- 


tor of Union Bank of India (T). In this. 


case the question’ whether s. 235 creates 
new rights came. once more before the 
High Court of Lahore. That Court con- 
sidered and expressly dissented from the 
decision of. Walsh, J., in Im the mater of 
Union Bank, Allahabad (6). 

The Couit said: i 

t ince these cases were decided, the matter, so 
far as that point is concerned has been | finally 
set at rest by the decision of the English Court of 
Appeal in In re City Equitable Fire Insurance Co, 
Ltd. (2)" 

For this reason the Court at Lahore re- 


(5»71- Ind Cas 899; A I R 1923 Lah 58. 
(6) 88 Ind Cag 785; A T.R 1925 All 519; 47 A669; 23 
AGJ473: L R6°A 425 Civ. 
(7) 190 Ind Cas 997; A I R 1927 Lah 438; 8 L 167; 28- 
PLR 363. > 
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affirmed its conclusions upon that point © 
and for that reason it held that the ap- 
lication before it wes governed by Art. 36, 
Limitation Act. 

1929 20th November: Govind Narayan v, 
Rangnath Gopal (1). In this ‘case Sir 
Amberson Marten. delivering, as. Chief 
‘Justice, the decision of the High Court of 
Bombay reviewed the decisions both. of 
Lahore and Allahabad and found himself 
unable: to. adopt entirely the interpretation 
ofthe Act given either by the one court 
or the other. In his view which has 
ges been set out, the proper articte is 
120, Boe 

1930, 17th January: Narasimha Ayyan- 
gar v. Official Assignee, Madras- (8).. In 
this case, as in Bombay, reference is-made 
to the contlict of opinion between the-High 
Courts at Allahabad and Lahore. The High 
Court at Madras observed : o 

“The question really turns upon whether entirely 
new rights witha new cause of action arisés on the 
wioding up of a company.” sadi . 

On this point Madras preferred to follow 
the decision of the High .Covrt at Lahore.- 
Tt is now the turn of this court 10 deal 
with this difference of judicial opinion: I 
find myself in agreement with the Hish 
Courts of Bombay and Allahabad on the 
question whether the misfeasance - with 
which we are now concerned is or is not 
independent of contract. I feel that I may 
reach this conclusion without coming into 
direct conflict with the High Court of Lahcre. 
I have been careful to set out the point up- 
on which the High Courts at Lahore and 
Allahabad were at variance. It will be 
observed that it is not one of ‘the points 
which have been raised in this proceeding, 
I have not been asked to decide whether or 
not an entirely new right with a new cause 
ef action arises on the winding up of a 
company. I have beenonly asked to decide 
whether the misfeasance now alleged is or 
is not independent of contract. 

Now on this point there does not appear 
to be any directconflics of opinion. I have 
already referred to the quite definite state- 
ments made in Bombay and Allahabad that 
such misfeasance-is not independent of con- 
tract. I donot think that the High, Court. 
at Lahorecan be quoted as authority.: for 
the contrary position. But in any case [ 
prefer to follow Bombay ‘and Allahabad 
who in turn are following the English Court: 
of Appeal. 

We have therefore reached the position 

(8) 128 Ind Cas477; A1R 193) Mad 58: 54M 15; 
32.1, W 559; (1930) M W N 9€6; 60 ML J 20. ` 
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that the misfeasance with which we have 
now todeal ‘is not independent of contract 
within the meaning of Art. 36, “Limitation, 
Act. This also disposes of the necessity 
for discussing in details. 24. It-is not 
contended that that section would apply to 
any of the articles which I have been asked 
to consider with the exception of Art. 36. 
When we have reached the position that the 
relation between the director and the com- 
pany is a contractual relation there is a 
temptation te pass at once to the proposi- 
tion that the choice is now restricted to two 
alternatives. Either the contract is in writ- 
ing registered or it isnot. Hither Art. 116 
governs the limitation or Art. 115, But even 
this short passage is not free from obstruc- 
tion. Sir Amberson Marten in the case al- 
ready quoted declined to apply either Art. 
115 or Axt.116. Tothis conclusion he came 
with some hesitation ; but his reasons were 
that Art, 115 would not apply because part 
of the contract wasin writing registered, 
namely, the Articles of Association. - Article 
116, on the other hand, doesnot apply be- 
cause the whole of the contract was not in 
writing registered. This lays me -under 
the obligation of coming toa conclusion on 
the question what is meant in Art. 116 by 
the words “contract in writing registered,” 
Do these words include “Articles of ‘Associa- 
tion” registered with a Registiar of Com- 
panies? Thisis a second point on which 
we: encounter a conflict of decisions, There 
have been fluctuations of opinion both in 
Madras and Bombay. In 1918-Sir John 


Wallis delivering the judgment of the court: 


in Ripon Press and Sugar. Mall Co. 
Lid v. Venkatarama Chetty (9) laid it 
down that there is no reason why the 
term “registered” in Art. 116, Limitation Act, 
should not include documents registered 
under anyspecial law, such as the Com- 


panies Act as well as under the Registration . 


Act. In Madras the term was understood 
in this sense until 1925 when the same 
question was reconsidered by a Full Bench in 
Rama Seshayya v. Sri Tripurasundart Cotton 
Press Bezwada (10). Their Lordships observ- 
ed that it had no doubt been held not mere- 
ly that the registration ofa contract, in the 
ordinary sense, was covered by the article, 
but also the deposit of the memorandum and 
Article‘of Association ofa limited company 
with the Registrar of Jomt Stock Compani- 


'(9)-48 Ind Cag 903: A. I R1919. Mad. 646; 42 M 33; 
(10) 94Ind Cas Srita IR 1926 Mad 618; 49 M 468: 
LOM L J $20; 24 L W 102; (1926) M WON 490 (fF B). 
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es under the direction of that Act. Their 
Lordships proceeded : 

“That ceems to us to be putting an intolerable strain 
upon the ward “‘registerea” and on which the drafts- 


man of the statute-could nct possibly be thought to 
have contemplated ` ; 


They therefore came to-the conclusion that 
Ripon Press and Sugar Maill Co. Ltd. 
v. Venkat rama Chetty (9) had been 


incorrectly decided, and they thought 
they ought to say .so. In Bombay 
the current of judicial opinion took the 


contrary course. In Maneklal.v. Suryapur 
Mills Co. Ltd, (11)the court was at. least 
inclined to hold the. same view as was 
taken .by the Full Bench of the Madras 
High Court in Rama Seshayya v. Sri Tri- 
purasundri Cotion Press, Bezwada (10). Sir 
Amberson Marten’s judgment in that case 
no doubt left this particular-point open. 
Nevertheless when he returned to this matter 
in Govind Narain v. Rangnath Gopul (1) he 
elected to adhere to the opinion expressed 
by Sir John Wallis and definitely repu- 
diated by the Full Bench of ihe High 
Court of Madras. Here ‘again I find my- 
self constrained to make my election bet- 
ween the two different opinions advisedly 
-propounded by two different High Courts. 
In addressing myself to the task I set out 
from the firm ground afforded by Statute, 
Theword “registered” is defined by. the 
a Clauses Act, X of 1897, ats. 3, cl, 
i aod used with reference to a .dccument, 
shall mean registered in British India under the 


‘law for the time being in force’ for ‘the registration 
of dccuments.” - ; 


Where shall we seek for:this-law? The 
preamble to the Registration Act supplies 
‘an answer to this question. The words 
there used are these: — A 
“Whereas it is expedient to consolida'e the 


enactments relating to the registration of document 
it is hereby enacted as follows:” 


Itappéars tomethatthese words eluci- 
-date and define the words used in jhe 
General Clauses Act. That Act does not 
~say: ‘Registered underany law for the 
time being in force.” It says “Under :1ihe 
law forthe time being in force for the 
registration of documents.” 

The law for that purpose has been .con- 
solidated in the Registration Act. -The 
Officer who is appointed under the Com- 
panies Act is primarily a Registrar not of 
documents, but of companies. Incidental- 
ly in thedischarge:of hisduty ‘he may be 


- 


. called upon to register cerlain documents, 


But in my opinion, which is also the con- 


Mr 110 Ind Oas 33; A Į R 1928 Bom 288; 52 B 
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Madras, the registration referred to in Art. 
116, Limitation Act, is nob registration 
of companies but registration “under 
Act XVI of- 1908. By this way I am brought 
to the conclusion that the contract with 
which we haveto dealin these’ proceedings 
is not a contract in writing registered with- 


ın the meaning of Art. 116. I think there- `’ 


fore, there remains no reason why the 
limitation period should not be held to be 
governed by Art. 115, 

One thing at least‘is clear. The contract 
of which the liquidators allege a breach 
is not any part of any written contract. 
Itis a part of an implied contract. 
There is no doubt that this implied con- 
tract, atleast, is not in writing register- 
‘ed: I think, therefore, that it may pro- 
‘perly be held that limitation in this 
particular instance at any rate is govern- 
ed by Art. 115. This: decision eliminates 
‘from our consideration: Art. 120. That 
“article is a residuary article and it only 
comes into operation if thereis no special 
-article by which the limitation is directly 
-controlled. A further point which I should 
not leave out of account has been raised 
by Mr. Dipchand a guling the-case for op- 
ponents Nos. 2,3 and 6. His pointis that in 
the pleadings’ which he has been called 
-upon to answer no averment of a breach of 
‘contract is made.--He quotes Khiaram v, 
Chatomal (12) andhe points out that no 
amendment hasbeen asked for, Now the 
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there has been no attempt to 
alter any initial averment of fact, These still 
Stand as they were originally made. This 
is enough. It is the duty of the parties 
to state only the facis on which they rely 
for their claim. It's for the court to declare 
the law arising outof those facts. I have 
now biought myself to the conclusion that 
limitation .in this case is governed by Art. 


115, but this does not completely dispose of 


all the matters in controversy. Article 


"119 provides various starting points from: 


which the period of three years is to yun. 


The words ofthe article are these. — 


—_— 


“When the contract is broken or (where there are 
successive .breaches) when the breach in respect of 


‘which the suit is instituted occurs,or (where the breach’ _ 


- is continuing when it ceases.)’ 


Now the misfeasance with which the ` 


directors are charged inthis case appears 


from the resolution passed at a meeting 


of the Board of Directors held on 93rd 
September, 1922. The facis which led up 
to ihis resolution were these: Originally 


.the Board had resolved io take security 


from various officeis in very substantial’ 
sums. The officers concerned had represent- - 
ed that it was impossible for them to 


comply with the requirements of the Board 


‘in this respect. 


It was then -resolved that, 


_they should be asked to state what is the 


prepared to deposit. 


law of pleadings may be tersely summariz- - 


ed in four words:,“Plead facts, not law.” 


.few pages ofany text-book on the art of’ 


_Pleading andthisform canbe justified. by 
the Civil Procedure Code, O. VI, r. 2.— 
“Every pleading shall contain, and contain only 
_@ statement in concise form of the material facts on 
which the party pleading relies for his claim.” : 
- No doubt, if the liquidators.in this case 
desired to allege that the directors are trus- 
tees and as such subject to the drastic pro- 
visions ‘of s. 10, Limitation Act, an- allega- 
. tion: which: has been unsuccessfully made 
in other similar cases—then such breach 


is no doubt’ in the prayer clause some 
. reference to breach of trust. But that point 
. has-not been one of those which have been 
agitated before me in argument. In like 
- manner it is no doubt true that except by 
way of amendment no new ground of claim 
_andno allegation of fact inconsistent with 
. the previous pleading shall be made butin 


_ (12) 20 Ind Oas 570; 7 S L.R23 


maximum security they were prepaied to 
offer or what amount in cash they were 
The replies which 
they made were submitted to the Board 
in September, 1922 and the following reso- 


: “- - Jution was then passed:— | 
-In this “form it willbe found in the first - . P 


“Resolved — After reading the replies of the various 
members of tbe staff the Board resolves that the 
Assistant Manager and the Cashier of Head Office 
be asked to furnish security for Rs 5,000 each 
(say rupees five thousand each) in cash or otherwise 


tothe satisfaction of the Board. Thesecurity to be 


furnished within twomonths The question of the 
other members of the staff at Head Office and branches 


. deferred for want of time." 


‘The question thus deferred was never 
taken up again and never decided. It 


‘turned out, however, to be a very crucial 


- question. 


Now the position of a director 


of trust must be expressly pleaded. There ~ must not be made so onerous that no man 


who has other business of his own on his 
hands would venture to undertake it but 
on the other hand, the names of responsible 


- directors must not be allowed to become a 


|| 


mere trap to delude the unwary investor. 
Ishould be very sow to make. any director 
pecuniarily responsible for any loss which 


might unfortunately be incurred by an 


‘honest error of judgment. 


But the mis- 


teasance alleged. inthe present-case is not 


1983- 


to exercise any judgment at- all. The 
allegation is (and itıs borne out by the 
Minute book) that the “Directors simply 
postponed - this very vital question without 
a date. No decision upon it was ever 


reached or recorded. It appears tome by. 


thus - postponing this question and leav- 
ing it undecided the directors were com- 
mitting a dereliction of duty which can 
only be regarded asa continuing breach. 
As long asthey continued to defer a deci- 


sion on this point they continued to neglect. 


that-which is a part of any director's duty 
and must be considered to be a part 
of the -contract between themselves 
and the company. For thesé reasons it 
appears to methat the starting point for 
the three years of limitation must be 
governed by the’ third partof the time 
clauses in Art. 115. I have not hitherto 


made any reference to's. 23. That section - 


would, however, appear to suggest that a 
great part of the foregoing discussion might 
have beencurtailed. Section 23 says:— 


“In the case of a. continuing breach of ‘contract 
‘and in the case of a continuing wrong independent of 
contract a fresh period of limitation begins 
to run at every moment of the time during which the 
‘breach or the wrong, as thecase. may be, continues”. 


. Ifthis section be applied it would ap- 
pear to be of little consequence whether 
“the cause of: action be supposed to be 
ex delicto or ex contractu. In either case 
since the breach or the; wrong - (whichever, 
it be) is continuous, a. fresh period’ of 
‘limitation: would begin to run ab “every 
moment while the directors continued: in 
dereliction of their duty. Nothing that 
‘has been ‘hitherto said is intended to 
decide any disputed question of- fact, 
-Those questions all remain open. The points 
‘with which I-have been dealing are points 
‘oflaw; andonthem my conclusions are 
‘these: (1) the misfeasance’ alleged is- not 
“independent of contract, and the limitation 
is for this reason not governed by Art. 36; 
(2) the registration ofa company’ under 
‘the Companies’ Act is not equivalent to a 
registration ofthe Articles of Association 
within the meaning of the Limitation Act, 
Arts. 115 and 116; (3) the limitation in this 
‘case is governed by Art.115 and the period 


‘is three years; (4) an omission by directors 


‘to cometoany conclusicn whatsoever on an 
‘important piece of business duly proposed for 

the decision of the Board is a breach of duty 
-which continues as long as the decision 
‘is deferred, and -the limitation does not 
‘begin-to-run until a point of time ‘to be 


r r e 
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an error of judgment. It is an omission, 


yg 


determined by the application of the ap-. 


propriate clause of Art. 115 to such find- 
ings of fact 6s may Hereafter be record- 
ed. ` 
"NA. Order accordingly. 
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LAHORE HIGH COURT. 
Civil Reference No. 39 of 19382. - 
March 29, 1933. 
l Tek CHAND, d. 
RACHHPAL SINGH— PLAINTIFP 
. VErSUS ` 
' LAL SINGH AND OTHERS DEFENDANTS. 
Punjab Tenancy Acti XVI of 1887), s 77 (8) (k)— 
Suit against co-lessee for accounts—Jurisdiction of 
civil Courts Section 77 (5! yk), scope of. > 
A suit for accounts by ihe son of a co-lessee against 
the other co-lessee does not fall within cl (k) of sub- 
s. 3) of 8.77 of the Punjab Tenancy Act and is, there- 
fore,tnot excluded frem the cognizance of Civil Courts 
-by apy provision ccrtained ins. 77 of the Punjab 
Tenancy Act. The said clause applies only to a suit 
by a ci-sharerin an estate or holding for settlemeut 
of account $ < 
Cate referred by the Commissioner, 
Multan Division, for orders of the High 
Court. 
: Mr. Harnam Singh, for the Plaintiff. 
Lala Badri Das, for the Defendants.. 


“Order. —This' is a reference under s. 100 
of the Punjab Tenancy Act by the Commis- 


‘sioner, Multan Division, recommending that 


‘the decree passed. by Khan Ali Muhammad, 
‘Assistant Collector, First Grade,Montgome 
‘in revenue Suit No. 19 of 1929, on the 22nd 
February, 1932, be iegistered in the Court 
of the Subordinate Judge, Second Class, 
Montgomery. ; < 

` `The relevant facts are that the- plaintiff's 
‘father and the defendant were co-lessees 
of certain land which belonged to Govern- 
iment and had been allotted to the Fishe- 


‘ries’ Department. The plaintiff brought à 


‘suit against the defendant-for rendition of 
‘accounts relating to the income and the ex- 
penditure oftheland. Thesuit was biought 
in the Court of the Assistant Collector, First 
Grade, Montgomery and was tentatively 


‘valued at Rs: 200 for purposes- of'jurisdic- 


tion and payment of court-fee. The de- 


-fendant raised various pleas, one of which 
‘questioned the jurisdiction of the Revenue 


Court to try the suit. The Assistant Col- 
lector held. that the suit was exclusively 


‘triable by the Revenue Court under s. 77 (k) 
‘of the Punjab Tenancy Act. 


“On the. merits, 
he decided most of the issues in favour of the 


‘plaintiff and passed a decree for Rs. 2,408-8-6 
-wilh - proportionate costs in his favour 
against the defendant. The defendant's 


a - 


* 
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‘appeal 10 the Collector was partially ac- meantime the execution of the decree. of 


_cepted,.the decretal amotint being reduced 
to Rs. 1,605-10-0. Both ‘parties preferred 
further eppeals to the Commissioner, who 
after certain intermediate proceedings, 
which it is not necessary to mention here, 
was of opinion that the suit was not triable 
by Revenue Courts. He has. accordingly 
made a reference to this court under s. 100 
of the Punjab Ténancy Act. 

There can be no doubt that cl. (k) of sub- 
s. (3) of s. 72 is not applicable to the case, 
As stated already the suit is one for accounts 
by the son. of one co-lessee against the other, 
and not by a “co-sharer in an estate or hold- 
ing for settlement of accounts.” Both 
Counsel admit that the parties are not “co- 
sharers in an estate or holding” as defined 
‘in the Punjab Land Revenue Act and the 
suit is, therefore, not excluded from the 
cognizance of civil Courls by any provision 
contained in s.77 of the Punjab Tenancy 
a Harnam Singh on behalf of, the 
Plaintiff asks -me to register the appellate 
decree of the Collector as that of the District 
Judge and urges that the recommendation 
of the Collector that the decree of the As- 
sistant Collector be registered as that of 
the Subordinate Judge, Second Class, should 
not: be accepted. Mr. Badri Das, on the 
other hand, urges that the suit should be 
tried de novo, After hearing of both 


Counsel I am of opinion that the recom: . 


endation made by the Commissioner -is 
a reasonable and should be accept- 
‘ed. If I were to accede td the prayer of 
the plaintiff and register-th> appellate 
decree. of the Collector as that of the Dis- 
trict Judge, his findings of fact willbe final 
and the -High Court shall be debarred on 
second appeal from examining the quès- 
tions of fact involved ‘in the: litigation. 
This will clearly be prejudicial to the de- 
fendant. The suit has been tried very fully 
by the Assisiant Collector and neither party 
appears to have been prejudiced by the 
trial in his court owing to defect of 


baam 


‘diligence 


the Subordinate Judge, Second. Class, shall 
not be taken out, provided the defendant 
furnishes security for payment of the dec: 
retal amount in the event of his appeal to 
the District Judge being dismissed: Hav- 
ing regard to all’the circumstances: I‘leave 
the parties to bear their own costs in the 
court. i : a 

A. Recommendation accepted. ` 





SIND JUDICIAL COMMISSIONER'S » 
‘COURT. ' 


Suit No, 220 of 1931. 
‘August 29,1932. -- 
; RUPGHAND, A.J. O. 
MOTIRAM AMULRAIT - PLAINTIFE 
Versus i e : 
MODERN INSURANCE (Co. LTp,— ’ 
` DEFENDANTS. : 
` Civil Procedure Code (Act V of 1908), O. XLVII, =. 1 


—Review—Evidence overlooked by excusable misfortune ` 


—Burden of proof—Due. diligence—Question as 


-to exercise of due diligence— Question of. fact. 


here an application for review is based on the 
ground that evidence was overlooked by excusable 


misfortune, it is for the applicant to prove-that:the - 


misfortune is excusable and that the evidence sought 
to be adduced could not be produced at the proper 
time despite exercise of due diligence.’ The ques- 
tion as to whether a party has acted.with ‘due 
is'’a question of fact in each case, 
Chhajju Ram v. Neki (1), and Harjimal-y. Bhojan- 
mal (2), relied on. 


iff. 
Mr. Asudamal Rewachand, for the Defend- 
ants. - 

g having their registered 
office at Appollo Street, Fort, Bombay. 
The plaintiff is the assignee of a life in- 
surance policy issued by the ,dofendants 
in favour of one Joosab alias Joossoo Fakir 


Muhammad who. died at Karachi on 25th . 
duly © 


May, 1930. The assignment was du 
registered by the defendants on Ist August, 


1927, 4, e., nearly three years before the 


death of the assured. The ` defendants 
delayed paying the insurance policy on 
certain fictitious grounds, particularly that 
‘the plaintiff should prove the assignment 
made in his favour, this notwithstanding 


“the fact that the assignment had been duly 


registered by the defendants. A summons 
issued by the court was duly served upon 
the defendants on Ist October, 1931, 
„requiring them to file their written -state- 
ments on or before 20th October; and to 
appear in court on 2érd Cctober, -On :17th 
October the defendants wrote to the Registrar 


- Mr. Pahlajsingh B. Advani, for thé Plaint- ` 


Order.—The defendanis are an--insu- ` 
Yance , company 


ly 
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asking for an adjournment on the ground 
that their representative who was aware 
of the facts of the cese fully was not in 
Bombay having gone to his native place 
to have rest and change under, medical 
advice. The case was, therefore, set down 
for passing an ex parte order against” the 
defendants and for ex parte proof on 16th 
November, and due intimation of that fact 
was given to the defendants. “On 16th 


November, they appeared through Mr. 


Khanchand, Pleader, who was allowed 
further, time to file written statement 
notwithstanding the protest of the plaint- 
iffs. The order passed by the court 
was: a. O 

“Written statement in 12 days for issues on 20th 
November. No further time for filiug written state- 
m nt except under special circumstances.” 


Issues were framed on 380th November, 
and on.that date it was ordered that all 
the documents relied upon by the pariies 
should be filed within 15 ‘days of that 
date. “The case was‘fixed for hearing on 
18th February, 1932; it was adjourned ‘to 
30th March, again to 27th April, and again 
to’ 2nd May, 1932, 
was taken. up and proceeded with in. part 
when unfortunately on account of the 
father `of- the learned Pleader: for the 
defendant having fallen ill, the case had 
to be adjourned to 21st June; 1932, when 
it was finally - disposed- of. - Now in the 
written statement filed: by the defendants 


several defences were raised, -but’the main’ 


defence which appears: not to-have been 
set forth by them in ‘the correspondence 
prior tothe date of the- suit is stated*in 
‘para. 2 of their statement as follows: 
= “Further it-is submitted that the contract under 
‘the policy was expressly made on the basis of tha 
proposal and the declaration made by the deceased. 
‘After the death of the deceased the defendants iñ- 
‘stituted inquiries and therein it was revealed that the 
‘gaid declaration was untrue with regard to material 
' particulars as to the causes of death or relations of 
the deceased. The deceased had two brothers and 
three sistérs “Both the brothers:died at the age of 
45 “and 30 while the- deceased showed only one 
‘brother and stated that.he .died at.the age of 56. 
-Out of the three sisters two had died, one at the 
age of 30 of plague and the other at the age of 15 
‘of consumption.” The ‘deceased in his dec- 
‘laration stated that ‘he -had lost only-- one 
sister and she died of delivery suppressing altogether 
the death of the other sister by consumption. The 
contract of insurance referred to above’ was vitiated 
by fraud “and or misrepresentation and consequent 
‘absence of free consenton the-part of the insurance 
company.” . par a ee ree 
No documents were filed by the de- 
fendants in support of this plea and no 
application was made by the defendants 


to any of the local authorities here for co- 
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pies of documenis prior .to 2nd- May, 1932; 
nor wis any application made to the court 
for the adjournment of the hearing of the 
case on the ground .ibat the defendants 
wanted further time to collect their evi- 
dence. lt appears that after the .case was 
adjourned on 2nd May, for the reason-stated 
above the representative of the defendants 
who was looking after their interests at 
Karachi went back to Bombay, and it was 
then that for the rst time an application 
appears to have been sent from there to . 
the Karachi Municipality for ‘obtaining 
death certificates of certain alleged relatives 
‘of the deceased. This application appears 
‘to have been forwarded by the Municipality 
to the Cantonment authorities, and in con- 
‘sequence thereof the Cantonment authori= 
‘ties granted a certificate in respect of the 
-death of one Gul Muammad Fakir Mtham- 
med by their letter dated, 6th July,’ 1932. 
-The defendants have on 2nd July, 1932, 
also obtained a certificate with regard to 
the death of one Ismail Fakir Muhammad 
‘In response: perhaps to a fresh application 
made by them to the-Karachi Municipality 
‘about that time. - oa, A ae? 
Now, even on 2156 June, when the case 
‘came up for, further hearing no mention 
-was made to the court that the defendants 
-were nol-ready with their evidence. - The 
fact that they had applied to the Muni- 
‘erpality for certain entries from the death 
‘registers: were kept back from the court, 
‘The case -~proceeded- in the ordinary course. 
‘Witness No. 1 to be examined was Fatima, 


' -widow of the assured. She gave evidence 


against the defendants and the defendants’ 
-Pleader closed his-case. He did: not put 
the representative of the defendants in the . 
-witness-box. The plaintiff then went into 
the witness-box and formally proved his 
-assignment and put in certain relevant 
documents entitling him to a deccee. The 
defendants have given up their Pleader 


“who originally appeared for them and have 


on 2nd August, 1932, presented.the present 
application through Messrs. Harchandrai 
-& Co. for review of the decree . passed 
against them. -The only ground, on which 


-this application is made is that evidence, 


,to use. their words, Chhajju Ram v. Neki 
(1), was overlooked by excusable misfortune. 


. The burden lies heavily upon the defendants 


(1) 72 Ind Cas, 566; A. I. R 1922 P. O. 112; 49 
-¥.A.144; $ Lah 127; 30 M L.T.-295: 96 0. W, 


- N. 697; 41 P.L. R. -(P. Q.) 1922; 3 P.L: T. 435; 16 


L.W. 37; 17, P. W.R. 1922; 43 M. L, J: 332; 24 Bom, 
L. R.1238; 4U. P. L. R.P. O.) 99; 36.0. L; Jy 459 
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to prove“ihátthis-misfortune ‘is“excusable, 
and that ‘the evidence which they now seek 
to adduce could’ not ke produced at ihe 
ploper time after the exercise of due 
diligence as laid down by the provisions 
of O: XLVII, r: 1, Civil Procedure Code. 
In..the application for review ile defendants 
seek first of all to examine certain addi- 
tional witnesses; and secondly, to exhibit 
‘the true copies from the death registers. 
‘Now, with regard to the witnesses which 
_ they seek to examine at this stage, this 
‘is what issaid in para. 8 oftheir applica- 
tion: `- 
“The applicants’ further submit that on their 
-b half three witnesses had been summoned, two 
-widows and one.son. One of the two widows was 
‘a widow ‘of the predeceased brother of the assured 
‘and! had subsequently married the deceased assured. 
‘she wasia material witness. The said widow Bai 
_Amibai was present on previous occasions but could 
not- Le presentat the hearing of the suit as she 
‘had left Karachi owing to the illness of her daughter. 
le defendantstherefore were unable through no 
‘fault of theirs to secureher attendance at the date 
of Hearing.” , 
‘`. The statements contained in the above 
paragraph hardly require comment. If the 
witness Amibai was summoned and was 
‘present at the previous hearings but could 
mot be-present on 2nd May or 21st June, 
owing to.her having left Karachi toattend 
on:her sick daughter it was incumbent 
upon the defendants to have notified that 
fact io the court and to have asked ` for 
an adjournment on that ground. This is 
what they did not do. There is: also no 
‘ proof that the statements. contained in this 
. paragraph are true. The only affidavit 
‘tiled in. support of the: application is that 
of oge Mohanlal Velji who has made a 
_ vague: assertion in his affidavit that the 


.statements contained in the application are. 


-true, but ke has not stated the source of 
his information with regard to the stale- 
"ments Gontained,in the paragraph. He 
could not be personally aware of: Amibai 
having left Karachi or having gone out 
`of Karachi to attend upon her sick 
daughter. _. 

' With: regard to the documentary evi- 
: dence: again, the application is discreetly 


silent with regard to the delay in apply-. 


„ing for copies prior to llth May, 1932, 
-the..date on which, for the first time an 
application was made to the Karachi 
| Municipality for copies. Mr.’. Assudamal 
és; vehemently argued ` that there 
‘yas .no obligation upon the defendants 
‘to'secure documents in support of their 
defence prior to tte date of the suit. He 
wishes the court to bold that because the 
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‘necessary correspondence. 


_estabtish -that:. notwithstanding 
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defendänfs had repudiated their liability. 
on the ground that the plaintiff was not an 
assignee Of the policy he would rob. file a 
suit and this notwilhstanding the fact that 
his assignment was duly regis ered withthe > 
defendants. Thisargument again requires 


no furiher comment. But whatever may .. 


be the excuse for the defendants not to 

apply for copies prior to the institution of ` 
the suit,.their failure to apply for-them 
prior to llth May is gross and inexcusable 
negligence. Mr. Assudamal argued that 
the defendants were unfortunate in sending 
to Karachi as their representative a gentle- 
man who was arrested under the Ordinance 


on 4th January, 1932, and that therefore he . - 


could not do much, but the affidavit is 
again silent asto the date when their re- 
presenfative arrived in Karachi. Assuming 
therefore that he had come to Karachi in 
November and was arrested on 4th January 
there is no explanation why ‘before his 
arrest he made no efforts lo make the 
The defendants 
were aware of the arrest of their represen- 
tative in January and still there is no ex- 
planation why nothing was done for nearly 
five montis. The defendants were according 
to their own defence aware of the existence 


of the two brothers before the suit was filed 
andif they wished to rely upon entries ın 


the death registers, it was incumbent upon 
them to search the registers andto get the 


relevant entries before the date fixed for 


filing documents or at any rate before 
the date on which the case was taken up for 
final disposal. . , 
Whéther in- any particular case the 
court should hold that a party asking forre- 
view has acted with due diligence or not 
must@epend upon the facts of such -case. 


‘But it would not be out of place to. refer to 


the Full Bench ruling of this court -in the 
case of Harjimal v. Bhojanmal (2) where a 
party: applying for review discovered an- -. 


cient document accidentally whilethumbing 


certain old books kept in one of the rooms-in 


his house and produced it with his. applica- — 


tion for review, this court held that: even: 
if thetstatement made by the applicant. 


“with regard to the discovery of the document 


had failed to 
due ‘dili- 
gence on his part the document could not be 
discovered at the proper time. I according- 


was accepted as true, he 


‘Jy dismiss this application with costs. 


NA. Application dismissed, 


(2) 28.7 R 35 T.B 
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LAHORE HIGH COURT.  . 
Civil Revision , Petition No. 743 of 1932. 
April 10, 1933. ee 
BHIDE, J. . 

- Tue PEOPLES BANK òr NORTHERN 
<. INDIA, LTp,,—PLAINTIFEF -— PETITIONER 

- = VETSUS | i 

CHANAN RAM anv. ANOTHER— 
DEFENDANTS—RESPONDENTS. 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. 11, Art. 42—Companies Act (VII of 1818), ss: 21, 
159—Suit by company for money due on. shares— 

Jurisdiction of Small Cause Court. 
“A suit by a company which is. not under liquida- 
tion for recovery of drrears of allotment money and 
call money due on shares allotted -to the defendant is 
cognizable by a Court of Small Causes, Nand Kishore 
v Kirkpatric (1), distinguished. j 

Petition for Revision-of an order of the 
Additional Judge, Small Cause Court, 

Lahore, dated the 30th November, 1932, 

Mr. H. C. Kumar, for the Petitioner. 
“Mr, Dharm Bhushan, for the Respondents. 
. dudgment.— The sole point for decision 
in this case is. whether a suit by a company 
for recovery of arrears of allotment money 
and call money due.on shares allotted to 
the defendant is cognizable by.the Court of 
‘Small Causes. The learned Judge of’ the 
Small Cause Court, Lahore, relying on a 
ruling to which he has given no clear re- 
ference, has held it to be not cognizable by 
:a Court-of Small Causes and has returned 
the :plaint-for.. presentation to proper court, 
The plaintiff company has- filed a petition 
„for revision of this order, : a 
The learned Counsel for the petitioner 
states that the ruling relied upon by the 
‘court below is Nund Kishore v, Kirkpatric 
(1), quoted at page 13 of Rustomji’s Pro- 
vincial Small Cause Courts Act. That rul- 
ing, however, relates to'a suit by a liqui- 
dator. Section 159 of the : Indian Com- 
panies Act, excepts such a suit during 
winding up proceedings from the- cdégniz- 
. -ance of a Court of Small Causes.: But there 
seems to be no provision to exclude from its 
cognizance an- ordinary suit bya company 


‘for money due on shares, of the present.type. 
The learned Counsel for the . respondents 


-referred to Art. 42 of. the Provincial Small 
‘Cause Courts Act, and s. 21 of the Indian 
Companies Act, but I am wnable to see 
-that these help him. .’ I aecept! the petition 


with costs, and setting aside the order of the’ 


-learned Judge of. the Court of Small Causes 
direct that the suit be heard and disposed 
.of by him according to law. zo 
oa 


: 
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2 o, VETSUS 
BIBHUTI BHUSAN SARKAR AND 


s _ Petition accepted, a 
(1) 97 P R 1881, Si o 


i. Bea for 
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= “GALEGUTTA HIGH COURT. - 
Appeal froin Appellate Decree. No. 3005 of 
; ae : ; 19: 0, a . 
“> 2, January 20, 4933. 
“too os MALLIK AND Jaox, Jd. 
: JAGADAMBYA DEBYA—DEfFENDANT— 


: ' APPELLANT 


OTHERS— 
l RESPONDENTS. O 

Contract—Third party's right to sue~Arbitration 
between A and B—Award holding A was liable to pay 
O—C's right to sue A. . 

A and B were two. brothers and C their mother. A 
had executed a hand-note to the plaintif In sn award 
relating to the management of their estate between 
A and C the arbitrators held inter alia that O was 
liable for the debt due to the plaintiff. . The plaintiff 


brought a suit on the note and claimed a decree 
against C also: .- Kaki 

Held, that the case did not fall within auy of the re- 
cognised exceptions to the rule that a contract. cannot 
be enforced by a person who was not 2- party thereto 
and the plaintiff was not-entitled-to get-a decréa 
against C. Tweddle v. Atkinson (1), Tirumulu Subbu 
Chetti v. Arunachalam Chettiar (2),-J iban Kriskna 
Mullik v. Nirupama Gupta (6) and Krishna Lal Sadhu 
Pramila Bala Dasi (7), referred to. Protap Narain 
Mukerjee v. Sarat Kumari Debi (3), distinguished. 
Deb Narain Dutt v. Chuni Lal Ghose (4) and Dwarka 
Nath v. Priya Nath (5), not followed. os 


Appeal against the decree of the Additio- 
nal district Judge, Pabna, dated’ the 23rd 
of May, 1930, affirming that of: the Subordi- 
nate Judge, First Court, Pabna; datéd “the 
dthof February, 19286: ~~ *° > °° 

Mr. Krishna Kamal Maitra, for the Ap- 
pellant. | ee ge ee 

Mr. Surojit Chandra Lahiri, for’ thé Res- 
pondents, a . aoe 

- Mallik, J.—The facis which haye given 
rise to the present appeal are briefly these 
the defendants Nos, 1 ənd 3 are two’ bro- 
thers and the defendant No.2 is their 
mother. The father of the defendants Nos. 
1 and 3, who was the husband of the defend- 
ant No. Z, lefta will by whichthe whole 
of bis. properties vested in defendant No. 2.. 
After his death. the defendant No, 2, the, 
widow -managed for some time the pro- 
perties and thereafter the defendant No. 1 
managed the family affairs till May, 1921, 
when he separated from his mother and the 
other brother. In the course of -his manage- 
ment various loans were-contracted. Some 
of the loans were taken by the defendants 
Nos. 1 and 2 jointly and others ‘were taken 
by the défendant No.1 alone. After - the 
separation, twoof the senior Pleaders of 
the Pabna Bar were appointed arbitrators 
‘by the. defendants Nos..1 and 2 to decidé’ 
who among the two defendants, was liable 
for the debts . contracted. The arbitrators 
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gave their award holding inter alia that 
the defendant No. 2. that is tosay, the 
mother was liable: for a debtof about 
Rs. 900 due tothe plaintiff in the “present 
case. On these allegations the ‘plaintiff 
instituted the present suit for recovery of 
the Money due on the hand-note executed 
in his favour by the defendant No. lon 
the” 13th November, 1921, against all the 
defendants. 

‘The defence of the defendant No. 2 inter 
alkia was that the plaintiff had no cause of 
action as against her. The court of first 
instance decreed the suit against the 
defendants Nos. 1 and 2 and dismissed the 
piaintif’s claim as against the defendant 
Nc. 3. Against this decision the defendant 
No. 2, preferred an appeal to the lower 
Appellate Court. This appeal was, however, 
dismissed by the earned Additional Dis- 
trict Judge of Pabna. Against the decree 
of ithe learned Additional District Judge 
the defendant No. 2 hascome up to this 
court on appeal. 

On behalf of the appellant, the defendant 
No. -2, it-was. contended in the first place 
that the plaintiff's claim against her based 
as it was on the arbitration award, was 
not maintainable inasmuch as the plaintiff 
was not a party tothe arbitration between 
the defendant No.l and the defendant No 
2. Thisconteniion seems to me to be well 
founded: No doubt it is true that the 
general rule as enunciated in Tweddle v. 
Atkinson (1) that a stranger cannot énforce 
a contract between two other people is not 
applicable in this country and that in India 
such a-contract in certain circumstances 
can be enforced by a stranger -thereto. 
But the circumstances in which it can be 
thus enforced -have been enumerated in a 
Full Bench decision of the Madras High 
Courtin Tirumulu Subbu Chetti v. Aruna- 
chalam Chettiar (2). In this Full Bench 
case Kumaraswami Bastri, J., after a full 
survey ofallthe case law on the subject 
has-held thatthe exception to thé general 
rale that-a-contract cannot be enforced by 
a person -who ‘was not a party thereto, 
arises from the following- circumstances: 
(1)- where one ofthe parties to the contract 
afterwards-agrees withthe -strangerto pay 
him dire-t,(z) where the contract creates 
a trust in-favour-of the stranger (3), where 
the contract charges the-money to be paid 

(1) (1861).1 B&B 3x87 30 LJ Q B 255;,.8 Jur. ww B) 
332; 4PLT468; Y W R (él: 12] BR 762; 124 RK 
~ (2) 124 Ind, Cas. 55; 53 M 270; 31L W 371:A IR 
TB) -Ind.-Rul. 1930-Mad, 567; 58M L J-420 
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out of some immovable property and (4) 
where the money is due to the stranger 
under a marriage settlement, partition or 
olher family arrangement. None of these 
circumstances existed in the present case. 
The cefendant No. 2 never agreed wiih the 
plaintiff topey him the money. No trust 
was created infavour of the plaintiff and 
it was never arranged that the money due 
tothe plaintiff wes tobe paid out of some 
immovable property and the money was 
not held tobe duetothe plaintiff under any 
marriage setticment, partition or other fami- 
ly arrangement. ; 

On behalf of the respondent some reli- 
ance was placed upon three decisions of 
this court :Protab Narain Mukerjee v. Sarat 
Kumari Debi (3), Deb Narain Dutt v. 
Chunt Lal Ghose (4) and Dwarka Nath v. 
Priya Nath (5). As regards Protap 
Narain Mukerjee v.Sarat Kumari Debi (3) 
I am of opinion that it is clearly dis- 
tinguishable. In ihat case a person was 
he'd entitled to sue for recovery of. the 
money on the basis of a compromise to 
which she was no party, but she was so held ~ 
on the grcund that the compromise was a 
compromise of doubtful rights, the case of 
some of the parties in the suit that was 
compromised being that a partition was 
invalid ¢nd inoperative while the others 
maintained that it had been duly effected. 
In the present -case there was no litigation 
which was terminated by the arbitration 
award; anditis not known whether there 
was any real contest between the defendant 
No. L and ihe defendant No. 2 over the 
particular debt due to the plaintiff which 
I may mention again was a loan -contracted 
on the 138th November, 1921, some months 
after the termination of defendant No. 1’s 
management of the family affairs. 

As regaras the other two decisions, I mean 
the decisions reported .as Deb Narain Duit 
v. Chuni Lal Ghose (4) and Dwarka Naih v. 
Priya Nath (5), all that I need say is that 


therule enunciated in these two decisions was 


not followed by two other later decisions 


-of this court, viz., in Jiban. Krishna Mullik 


v. Nirupama Gupta (6), and Krishna Lal 
Sadhu v, Pramila Bala Dasi (7). 
I would therefore, hold following the Full 


(3) 5 O W N 386. 
(Í) 20 Ind, Cas 630; 41C 137:17 O W N1143; 1&0 
L J 603. ; 


(5) £6 Tnd Cas. 792; 27 O L J483: 22 OWN 
279 


(6) 96 Ind. Cas. £46; 53 C 922; 300 WN8 2; AIR 
1926 Cal. 1009. 

(1) 114 Ind. Cas 658; 55 C 1315; 32 O W N 634; 47 
O L J 567; A IR 1928 Cal, 518, 
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Bench decision - of the Madras High Court 
reported in Tirumulu Subbu Chetti v. Arun: 
achalam Chetti (2) supra that.the plaintiff in 
the present case was not entitled to lay 
any claim against the defendant No.- 2 cn 
the basis ofthe arbitration awardand that 
being so, his claim against her ought to 
have been dismissed. l | 

The result, therefore, is that this appeal 
succeeds. . The plaintiff's claim against the 
defendant No. 2 will stand dismissed. - The 
defendant No. 2 appellant will get her costs 
in all the courts. | 

Jack, J.—I agree. 
a | 


+ 


Appeal allowed. 


= LAHORE HIGH COURT. 
Second Civil Appeal No. 727 of 1930. -- 
October 21, 1932. 
l BHIDE. J. 
MOHAMMAD UMAR - DEFSNDANT — 
APPELLANT 
VETSUS 
MOHAMMAD IBRAHIM AND OTHERS 
— DEFZaNDANTS—RE3PON DENTS. 
Limitation Act (IX of 1998), Sch. I, Art. 120-— 
Mortgage by mutwalli~—Suit by worshippers for de- 
claration that-property is wakf and decree on mortgage 
cinnost be enforeed—Limitation—Article applicable — 
When right to sue accrues—Interpretation’ of Art, 


ertain worshippers ofa mosque sued for a decla- 
ration to the effect that the property in dispute is 
‘wakf’ property, that defendant No. li not its owner 
and had no right tomorigage ilani that the decree 
obtained by defendant No. 2 against defendant No. 
1 on the basis’ -of the mortgage was null and void 
and the property could not be sold in execution of the 
said decree. The mortgage was executed in. 1920 
and-the properties were put up for sale in 1923: 

Heid, that the suit was governed by Art 120 of the 
Limitation Act and the right to sue acerued only 
in 1923 and time- did not begia to run from the-date 
ofthe mortgage. Oliapurakkal Thazhati v. Cherichil 
Pallikkal (3) and Dattatraya Pundurang Gosamt v. 
Lakshman Mohadev Pahekar (4), distinguished. Kan- 
dasami Pallai v. Munisami Mudaliar (2), followed — 

Thé interpretation of the words ‘when the right to 
gua accrués’ in Art 120;would to a large extent depend 
on the particular facts of the case to which the article 
is to be applied and-the relief sought. Tulsi Ram 
v. Budhawa (1) and Kandasami Pillai v, M unisamt 
Mudaliar (2), referred to. 

Second Appeal from the.decree of the 
- Additional District Judge, Ferozepore, dat- 
ed the Ist February, 1930, reversing that 
of the Subordinate Judge, Third Class, Fe- 
rozepore dated the 17th January, 1928. 

Mr. Govind Das, for the Appellant. 

Mr. Ghulam Mohy-ud-Din, for the 
pondents. 


Judgment—tThis was a suit for a dec- 


Res- 
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laration to the effect that the property im 
dispute’ is-wakf property, that Pir Bakhsh: 
defeñdant No. lis not. its owner and had 
no: right to mortgage it and that the 
decree obtained by Muhammad Umar de- 


-fendant No. (2) against defendant No. (1) 


on the basis of the mortgage was null 
and void and the property could not be 
sold in execution of the said decree. The 
trial Court dismissed the suit, holding inter 
alia that it wastime-barred. ‘The learned 
Additional Judge, however, took a contrary 
view on ‘the question and decreed the suit: 


‘From this decision the mo-tgageé, Moham- 


mad Umar has preferred a second appeal: 
The main point-argved was that of li- 
mitation. - The learned Counsel for the pat- 
ties were agreed that the article applica- 
ble for purpose of limitation was 120 of 
the First Schedule of the Indian Limitation 
Act according to which the period of limi- 
tation is six years from the time when 
the right tosue accrues. The learned Coun- 
sel for the appellant has argued that the 
starting point for limitation was- the datie 
of the mortgage in favour of the appel- 
lant, viz., 155 April, 1920, and the suit nav- 
ing been filed-more than six years from 
the date was clearly time-barred as held 
by the trial Court. The learued Additional 
Judge has, on thgother hand, held that 
the right to sue accrued to the plaintiff 
only. when their rights were threatened by 
means of a sale of the property in exe- 
cution proceedings in 1923. The ques-ion 
for decision is whether this view is correct. 
The expression “when the right to sue 
accrues,” which defines the starting point of 
limitation forthe purposes of ,Art. 120 is 
somewhat indefinite. That article is-are- 
siduary one covering a variety of cases and 
ihe general expression has been probably 
used purposely by the Legislature, It has 
been frequently pointed out that the inter- 
pretation to be placed upon the expression 
would to a- large extent depend on the 
particular facts of the case to which the 
‘article is to be applied and the relief 
sought, ef. Tulsi Ram v. Badhawa (1), Kan- 
dasami Pillai v. Munisomi Mudaliar (2). In 
the present instance the substantial relief 
claimed is a declaration that the proper- 


..ty is not liable to be sold in execution of 


the decree. It is true that, the mortgage 
itself which resulted inthe decree was effect- 


(1) 131 Ind. Cas 298; A I R 1931 Lah. 238; 12 Lah 13; 
32 P LR 219; Ind, Rul. (1931} Lah. 426 ee 

(2) 137 Ind. Gas. 707; (1932) M WON 321; 35 LW 
se Ind, Rul. (1932) Mad, 435; A- I R 1932 Mad, 
589, es 
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‘ed by. Pir Bux in 1920, and the plaint- 
iffs in their own plaint stated that the 
cause of action arose on the date of,the 
mortgage. But asthe learned Additional 
Judge has pointed out the plaintiffs can- 
not .be tied down to that statement and the 
date of the accrual of the cause of action 
must be determined from the facts alleged 
and proved, — l 
Jn the plaint ib is clearly stated that the 
mortgage had been effected by Pir Bux in 
collusion with the mortgagee and that the 
plaintiffs only came to know of it at the 
time of the auction sale. It was urged 
that. the mortgage was with posses- 
sion; but the appellant himself denied in 
the Courts below that he was in possession, 
(vide last portion of application of defend- 
ant dated 22nd March 1927). In the circums- 


‘tances there is nothing to show that the 
plaintiffs who were mere worshipers of the 
. mosque had any notice of. the mortgage 


till the mortgagee sought to enforce his rights 
by saleof the property in 1923. ` 

“It was urged on behalf of the appellant 
that the cause of action arose when ihe 
mortgage was effected and not when the 
plaintiffs came to know of it. Reliance was 
placed in this respect on Ottapurakkal 


` Phazhati v. Cherichil Pallikkal (3) and Datta- 
traya Pandurang Gosavi v. Lakshman Mahe- - 


dev Pahekar (4). But as pointed out above, 
the starting point for limitation in cases 
of this type depends upon the nature of 
the suit and relief sought. In Ottapurakkal 
Thazhtt v. Cherichil Pallikkal (3) and Dat- 
tatraya Gosaviv. Lakshman Mahedev Pake- 
kar (4) the plaintiff ‘sought to set aside 
certain -alienations. In the present case 


_ the plaintiffs are nct asking for such a 


ae 


relief but are merely asking for a dec- 
laration’ that the: property is not liable to 
‘be sold: in execution of the decree obtain- 
ed by the present appellant. The’ facts 
‘of the present case seem to be on a par 


_ ‘with those in Kandasami Pillai v. Munisami 
- Mudaliar (2) on which the learned Coun- 


Sel for the respondents has relied. In that 
case also a mortgage had been effected 
‘with regard io trust property and a suit 


? 


` brought on its basis: had- resulted in a dec- 
` Tee. 


The -plaintiffs sued for a declaration 
that the decree was not binding on the 
irust. Jt was: held by a Division Bench 


sof: the Madras High “Court that limitation 
“under Art. 120 commenced to run from 
" ‘the:date on which the mortgage was sought 


© (3 5 Ind. Cas 69833 M 31. 


(4) 136 Ind Cas. i617A I R 1932 Bom, 15;-33 Bom. 
L R 1418; Ind, Rul (1932) Bom. 145. i 
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to be enforced. ` Their- Lordships remarked 
as follows: . DEF 
“The question is when ‘did the plaintiff's right to 
sue accrued? To . determine this it-is necessary 
to ses what is the natura of his suit and of the 
relief sought. This suit was for a declaration that 
the mortgage decree “in the former suit was not 
binding on the trust property," notfor a decree seil- 
ting aside the mortgage. The position wag, that the Ist 
defendant had borrowed money from appellant and 
given hima simple mortgage on the property That 
mortgage, not having been given for any purposé 
binding onthe trust, could confer no rights over the 
trust property upon the mortgagee. He had a mort- 
gage which was urenforceableagainst the trust pro- 
Until he did” something to enforce that 
mortgage against the trust property what right to sue 
had the plaintiff? ‘Therecan be no right to sue,’ 
said iheir Lordships of the Judicial Committee in 
Bholo v. Kokian, (127 Ind. Cas 737) (5) ‘until there is 
an accrual of the right asserted in the guit and its’ in- 
fringement or at least a clear and unequivocal threat 


to infringe that right, by the defendant against whom 


the suit is instituted.’ ” 

The learned Counsel for the appellent 
sought to distinguish this ruling on ‘the 
ground that the. mortgage in that case was 
2 simpleone. Butin the -present case also 
although the mortgage was described es “bar 
qubza,” possession- had-not been taken, 

There wes, therefore, no actual infringe- 
ment of plaintiffs’ rights until the decree 
was sought to be enforced in 1923 and re- 
ckoning limitation from that date the suit 
was admittedly withinihe time. 

The fact that the property in suit js 


„wakf was decided in a previous suit by 
this ‘Court end the point was not pressed, 


It was, however, urged that a mere suit for 
declaration did not he and that the plaint- 
iffs should have sued for the dispossession 
of the appellant. It appears, however, that 
the plaintiffs did seek at one stage to add 
such a prayer, but as pointed out above 
the appeliant himself stefed that he was 
not in possession. In the circumtanees 
this contention ‘has no force. It wasthen 
urged -that Pir Bux at any rate was in 
‘possession and even his possession was ad- 
verse. But the learned Counsel for the 


Tespondents has pointed out that Pir Box 


‘was the step-son of Musammat Bholo who 
created the trust and he had already exe- 


cuted -a document stating. that he had no 


right in the property in suit. 
‘ The appeal fails and is dismissed with 
costs, 

A. | Appeal dismissed. 
(5) 127 Ind Cas 737; (1930) A LJ 1188: 32L W 


338; 34 O W N 1169;.4T.R 1930 P © 270. 53-M LJ 


621: Ind. Rul (1930) PO 353; 32 Bom. L R 1:96; 520 
LJ 450; 11 Lab. 657; 37 PLe32 (PC) > 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civil Revision Application No. 173 of 1932: 
and 
4 Connected with Civil Revision Petition: F 
No. 1 of 1932. i 
March 10, 1933. | 
ans YOUNG, KING, THOM AND NIAMAT 
ULLAH, Jd. 
NIHAL OHAND. SHASTRI— 
PLAINTIFF APPLICANT. 
VETSUS 
oa  DILAWAR KHAN AND OTHERS 
: —-OPPOSITE PARTY. > 

Legal Prastitioner—Barrister practising us Advocate 
in Allahilad High Court—Whether can sue his client 
for fees—Letters Patent, Allahabad, cl. 7—Allahabad 
-High Court Rules, Chap. XV r (21)— Legal Practitioners 
(Fees) Act (XXI of 1926)— Applicability to criminal 
proceedings. 

A Barrister of England as a‘Barrister has no right 
to practise inthe High Court orin any court subordi- 
nate to the High Court. “'But a Barrister who has 
been enrolled as an Advocate of tha High Court of 
Allahabad is under no disability.to sue his client for 
ee services done by acting and pleading 
fcr him, Ross Alston v. Pitambar Das (1, overs 
ruled. o 733, col, 1.) 

Per King, J. ‘the language of the Legal Practition- 
ers (Fees) Act, 1926, is wide enough to apply to 
criminal proceedings ‘also 


Civil Revision Application against a 
decree of the Small .Cause Court Judge, 
‘Allahabad dated the 18th February 1931. 

Mr, N. C. Shastri, in person, 

Messrs, A, Sanyal and Mahbub Alam, for 
the Opposite Party, 

Messrs, A.M. Khwaja, B. Malik and M,N, 
Kau , for Bar Library, 

Dr, K.N, Katju, 
Association, 


Mukerji, J. —These two revisions have 
arisen out of a Small Cause Court Suit No. 
5247 of 1930 instituted by Mr. Nihal Chand 
Shastri against two.defendants, Masood 
Ahmad Khan and. Dilawar Khan alias 
Dilawar for recovery of Rs.: 340. The 
plaintiff's case was that the defendant No. 2, 
Dilawar had a criminal case against him i in 
a Magistrate’s court at Muzaffarnagar 
where the plaintiff was then practising as an 
Advocate of the High Gourt. Masood Ahmad 
Khan was the plaintiff s clerk. Dilawar 
Khan wanted the plaintiff to go ‘to; ‘Allahabad 
and to file an application for ~ dratisfer of ihe 
eriminsl case from ` Muzaffarnagar and 
agreed to pay Rs. 50 a day for the period 
during which the plaintiff would be away 
from Muzaffarnagar. As Dildwar Khan 
had no money to pay down, Masood Ahmad 
Khan, the plaintiff's clerk. ‘stood - surety for 
him. The plaintiff carried out his part of the 
contract but was not paid. 


for the Advocates! 


The plaintif- 
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accordingly brought the suit. 

The learned J udge ofthe Small Cause 
Court decreed the suit for Rs.-250 only, 
being the principal amount claimed, but 
dismissed the suit with respect to _t terest. 
The claim for interest was disa lowed, 
because there was no stipulation to pay any’. 

Civil Revision No. 1 of 1932 has been filed 
by Masood Ahmad Khan and Mr. Nihal 
Chand has filed Civil Revision No. 173 of 
1932, Dilawar Khan has evidently sub- 
mitted tothe decree. 

In his petition of revision, Masood Ahmad 
Khan contended that a certain letter of 30th 
of November, 1930,wr:tten by the plaintifi to 
him should have been admitted into evi- 
dence, and thatin view of that letter the 
plaintif's claims as against the applicant 
should have been dismissed, In his peti- 
tion of revision the plaintiff con! ended that 
he was entitled to interest under s. 1 3 of the 
Indian Contract Act. 

The tivo petitions came up before’ the 
‘Hon'ble ‘the Chief Justice, and apparently 
before him the point was ‘taken orally that 
the plaintiff being a Barrister enrolled in 
England was not “entitled tomaintain a suit 
for his fees, The learned Chief Justice 
accordingly referred the ease to two Judges, 
This matter came before the learned Chief 
Justice and one of us, and they thought that 
the matter should go before a Full Bench, 
The three J udges bafore whom the Full 
Bench case came thought it desirable ‘that 
the case should go before five Judges, as 
some doubt was entertained about the 
correctness of a previous Full Bench deci- 
gion, viz., C. Ross Alston v. Pitamber Das (1). 

The case has now been argued fully 
before the Full Bench, ahd the Full Bench 
had had the advantage of hearing Mr, 
Khwaja and Mr. Malik as representing the 
Bar Library and Dr. Katju as representing 
the Advocates’ Association. - 

Before we proceed to decide the most 
important question as to whether an 
Advocate who is a Bartis‘er of England can 
maintain his suit for his fees, I think the 
other questions involved in the two fevisions 
should be decided. oe 


On the question of the compromise, it 
appears that although Mr. Nihal Chand gave 
a note to Masood “Ahmad Khan that he 
would not be liable in the case, but'the note 
was given subject ic certain conditions 
which have not. been. fulfilléd. Masood 
Ahmad Khan did not file the letter before 
the court till the last moment when he found 


that the case was being decided against him. 
(1) 25 A 503; A W N 1903, 104 
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J am, therefore, of opinion that the decree 
against Masocd Ahmad . Khan was a right 
one on the merits. i 
As regards the right of the plaintiff to 
recover interest, I do not think that we 
“should allow any interest in this case, because 
although the suitis based on a contract, 
‘there is no evidence that on account of non- 
payment of the plaintiff's fees, he actually 
. Suffered a loss. I would, therefore, dismiss 
the plaintiff's petition in revision. 
| Now I proceed to consider the point raised 
by Masood Ahmad Khan orally, namely, the 
suit itself isnot maintainable, the plaintiff 
being a Barrister of England. 
_ . We have to consider the question only with 
respect to Barristers who have been 
enrolled inthis court, for we are not aware 
_of the circumstances under which Barristers 
of.England are permitted to practise in 
other High Courts orin Courts Subordinate 
to those High Courts. My opinion, therefore, 
must be taken.as confinedio the conditions 
prevailing in this court and Courts subordi- 
nate to this court. 
‘This court under its powers conferred on 
it by the Letters Patent is entitled to enrol 
Advocates for practising in this court and 
Courts subordinate to it, vide cl. 7 which runs 
as follows:— | 


“And we do hereby authorize and empower the 
said High Court of Judicature at Allahabad to approve, 
admit and enrol such and so many Advocates, 
Vakils and Attorneys as to the said High Court shall 


deem meet . ... 

The High Court framed certain rules 
Jaying down the qualifications needed for 
enrolment of Advocates. The-rules now in 
force are to be found in Chap. XV ofthe 
Rules ofthe court. They are rules made by 
the Bar Council since the Bar Councils Act 
came into force, and they have been approved 
by the High Court. Under r. 1 of these rules 


- “any Barrister of England..... and any _gradutate of 


on 


Law of any University mentioned in the Schedule, who - 


in each case has further gone through a ccurse cf 
training for one year may present an application 
for his admission to the Roll of Advocates of the 
court.” 


The older rules are more or less on similar 
lines. Therules and-cl. 7 ofthe Letters 
Patent show that a Barrister of England as 
a Barrister has no right to practisein the 
High Court orin any Court subordinate to 
the High Court. Certain qualifications of 
different kinds are laid down for admission 
as Advocates, and the fact that a candidate 
is a Barrister of England is one kind of 
qualification for enrolment. 3 
who has taken the Law degree of Allahabad 
AJniversity is enrolled as an Advocate, -he 


becomes as much an . Advocate” of: tho- 
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Allahabad High Court as a Barrister of 
England. The Rules of -the High Court 
make no distinction between the bwo persons 
with different qualifications. Before the 
Bar Councils Act was passed and was 
acted upon, the Barristers from England 


“were admitted on the roll of the High Court 


as Advocates, while the Indian Graduates of 
law were admitted as Vakils. Later ‘on 
certain eminent. Vakils- were given the 
status of Advocates and, thereupon, they 
became as much Advocates as Barristers 
from England enrolled in the Allahabad 
High Court. In all these casesthe right of 
a Barrister toappear in the High Court or 
inthe Courts subordinate to. the High 
Court arose from his enrolment as an 
Advocate and not otherwise. Having been 
enrolled as an Advocate, the Barrister or-the 
graduate at Law of an Indian University 
acquires cerlain privileges and the privilege 
isto appear, plead oract in any suit or 
appeal: viderule-No. 10 of the High Court 
Rules‘in Chapter XV, page 100. It is 
common ground that a Barristerin England 
as such is not entitled to act. He can only 
plead. Itfollows from the Rules of the 
High Court of Allahabad that the disability 
‘ofa Barrister-at-law to act in England 
disappears on his being enrolled as an 
Advocate of the High Court. 

A Barrister-at-Law in England not 
‘being entitled to act is not allowed to have 
a lien on.any litigant’s papers or. money, 
but a Barrister, whois an Advocate of the 
High Court of Allahabad,may have sucha 
lien. This is recognised by’ rule No. 14, 
Chap. XV, (page LOI) of the High Court 
Rules. Rule I5of the same Chapter at 
pege 102, lays down that an Advocate 
(including a Barrister-Advocate) is entitled 
toappear, plead and act in any Court 
subordinate to the High Court. © ` 

In the province of Agra there are no 
solicitors, and. a SBarrister-Advocate: 
practising inthe High Court or in any 
subordinate Court is ‘entitled to seehis 
clients and to settle his fees. This he 
cannot do in England. 

From what has been said, it’ follows that, 
the peculiar position of a Barrister-at-Law ` 
in England disappears in the Province of” 
Agra on his being admitted as an’ Advocate 
of the High Court. He combines in himself 
the capacities of a Barrister and solicitor of - 
Icngland. He is as ‘much subject to the 
disciplinary jurisdiction of the High Court ` 
as a non-Barrister-Advocate, while a 
Barrister of England while practising there | 


“is not an officer of the court and in the case. | 


19334. 


of misconduct, his case is referred to the 
Benchers of the Inn to which he belongs. In 
‘England a Barrister cannot act, cannot- 
receive a Client or receive instructions from 
him except througha solicitor. But -this 
disability does not exist in him in ‘the 
Province of Agra, if he has been enrolled as 
an Advocate. 

Cases have been cited before us where in 
Crown Colonies of England, Bar- 
sirters have combined in them the duties of a 
Barrister, pure. and simple, and 
the duties of asolicitor. It is not necessary 
to quote these cases. | 

The. question now arises whether in these 
circumstances a Barrister Advocate should 
not have the privilege of suing his client 
-for his fees. . 

It is the-peculiac rule of England that a 
Barrister can neither sue for his fees nor 
can be sued in damages for not attending 
to his duties or performing them negligently. 
This disability or privilege does not extend 
to solicitors, thoagh they are permitted not 
only to act but also toplead in certain 
inferior courts in England. 

Now let us consider the reasons urged as 
to why a Barrister Advocate practising in 
the Province of Agra is not to have the 
privilege of suing his client for his fees. 
Various reasons have been advanced, and 
we shall have to consider them one’ by 
one. 


The first reason urged is that a Barrister. 


of England who comes out to these paris 


and practises on enrolment as an Advo-- 


cate carries with him the traditions of the 
English Bar and by these traditions he is 
incapable.of entering into a contract as to 
fees witha client. This is a mere assertion 
and has no substantial ground for support 
behind it. A Barrister in England is not 
permitted.to see his client or to settle his 
fees with him, not because he suffers from 
any disability to make a contract like a 
minor, but because there has been a usage 
to that effect.. This is peculiar to England 
and is based :n nothing more than a usage. 
In Halsbury’s Laws of England (Second 
Edition,.,Vol. 2) Art. 693 deals with the 
subject “Counsel and Client.” It says: 


“The usage and etiquetteof the profession of a 
Barrister require that in all but some exceptional 


cases Counsel should not undertake any professional- 


work as regards which the relation of Counsel and 
client can arise except on the instructions of a soli- 
citor. There is no rule of law to prevent a litigant 
from instructing Counsel directly or to prevent 
Counsel so instructed from ‘appearing on behalf of 


the litigant; but a-judicial opinion has been expressed. 


that it is expedient in the interests of suitors and 
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for the eatisfactory administration of justice to adhere 
to the usage which requirs that Counsel should not 
accept a brief in a civil suit from any one but a 
solicitor, The exact scope of the usage is rot very 
clearly defined but it extends to all civil contentions 
business and toall criminal business except what is 
known as a‘dock defence’ or the conduct ofa poor 
prisoners defence at Assizes or Sessions if no solicitor 
is allocated " 

It will be noticed that the rule is based 
on an usage and etiquette and on them 
alone. No doubt attempt has been made 
from time to time ta find out the reason of 
the rule, but no satisfactory reason has 
ever been found. In the well-known case of 
Kennedy v. Brown (2) Earle, Chief Justice, 
supported the rule on the ground of public 
policy. Lord Watson in the case of 
Reg. v. Doutre (3) sitting in the Privy 
Council and delivering judgment of a Board 
which was constituted by such eminent 
lawyers as himself, Sir Barnes Peacock, 
Sir Robert P. Collier, Sir Richard Couch 
and Sir Arthur Hobhouse, remarked (at 
page 751*) that the decision might be sup- 
ported by usage and the peculiar constitu- 
tion of the English Rar without attempting 
to rest it upon general consideration of 
public policy. It will, therefore, be seen 
that the real ground of the rule is usage 
and the peculiar constitution of the English 
Bar. Where these considerations do not 
exist, there can be no reason why an Advo- 
cate-should be under any disability to see 
his client, contract for fee and realise it by 
a suit. l 

A Barrister practising in- these provinces 
breaks all the rules that are peculiar to a 
Barrister of England.. He takes full advan- 
tage of the’ privilege granted to him by 
the rules of the High Court. He sees his 
client, settles his fees and acts for him. He 
can do none of these in England while 
practising as & Barrister, yet it is said that 
he carries with him his disability to sue 
his client in case of his fees not being 
paid. We were told in the course of the 
argument that in the Allahabad High Court 
there were at least three members of the 
English Bar practising as Advocates that 
do not sign any petition on behalf of their 
clients and. thus do not “act” but these 
gentlemen - must be under the necessity of 
seeing their clients directly and receiving 
them. The necessity, 
arises from the mere fact that there are no 


- (2) (1863) 13 C BN s.) 677; 32 L J C P 137; 9 Jur, 
(x s, 119; 11 W R 234; 7 L T (ny. s.) 626;134 RR 


696. 
(3, (1884) 9 A C 745; 53 L J.-P O 85: 51L T 
669. 
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Solicitors through. whom they can receive 
instructions. Even if there had been three 
out of ssy two dozen gentlemen who practise 
as Barrister Advocates in the High Court 
itself (and there are so many in the dis- 
-tricts), the fact that they try to keep up 
to the traditions of the English Bar will 
not make any difference.. As I have point- 
ed out, they do not practise as Barristers 
but as Advocates and the rules permit them 
to see their client, settle their fees and act 
for them. The argument therefore that the 
Barrister Advocates carry their traditions 
of the English Bar with them will not hold 
water. l 

The next argument that was advanced 
was that an agreement to plead as a 
part from .an agreement to act could 
not constitute a contract because the subject- 
maiter was such as made a contract im- 
possible. The argument is. advanced in 
this way. A Client may have engaged a Coun- 
sel to represent his case before a court and 
the client expects that the Counsel will 
show the best fight possible. The Counsel 
on studying the brief finds that there is no 
case for his client to be put forward, and 
then it will be his duty to tell the court 
frankly that his client has no case, Assum- 
ing that the professional duty of a Counsel 
required him to behavein the way mention- 
ed, it does not follow {hat Le commils a 
breach of the contract which he has entered 
into with his client. The incidence of the 
contract, it must be taken, carries with it 
- the possibility of Counsel telling the court 
that his client has no. case which can be 
seriously argued. If the argument that 
the engagement of a Counsel by a client 
cannot amount to a contract were correct, 
then the same view would hold good in the 
case of Solicitors in England when -they 
plead, and it would hold good throughout the 
rest of the world. When a Counsel demands 
a fee which he thinks he ought to get for 
the duty he undertakes to do, and the client 
agrees to pay it, there is surely a contract 
and also a valid contract. I cannot see 
anything which may induce me to hold 
that’ the engagement cannot amount to a 
contract. ‘There is a proposal for work to 
be done and there is the consideration and 
there is an acceptance. 
Tt was argued that under s. 11 of the 
Indian Contract Act there can be no con- 
tract of fees hy a Barrister because of the 
law to which he is subject, namely, the pro- 
fessional usage of the Bar in England. 
This argument only. begs the question. How a 
usage of England can be said to be the rule of 
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law to which a Barrister practising in these 
parts of the county is subject is difficult to 
see. Thelaw mentionedins.11 is the law 
of the land, unless for some reason, which 
must be substantiated, some other law 
should apply. Ihave already shown that 
{he conditions under which a Barrister 
Advocate practises inthe Province of Agra 
are wide apartfrom’ the conditions under 
which a Barrister practises in England, 
The argument based on s. 11 of the Contract 
Act will, therefore, not do. a 


It was pointed out that even if a Barrister 
Advocate made a special contract with his 
client that the latter would not be-sued 
for ‘the fees, such a contract would be ‘void 
under s. 28 ofthe Indian Contract Act, In 
reply to this it was argued that s. 28 would 
be inapplicable because of the usage of 
trade mentionedins. 1 of the Contract Act, 
But the Barristers profession. cannot ba 
called a trade, and [fear that the exception 
contained in s. 1 of the Contract Act has no 
application. : 

Lastly, it was urged that in India all the 
cases that have been decided forthe last 60 
years or so have uniformly held ihat a 
Barrister practising in India cannot be sued 
for the refund offees and that any receipt 
that he grants for fees received is exempt 
from stamp duty, because what is paid ta 
to him is not a “consideration” for .his 
services but is only an “honorarium,” -This 
argument, no doubt, would be very strong 
indeed, but none of the cases cited have 
considered the position in the way it has 
been put before us. In someof:these cases 
there are no cogent reasons offered for the 
decision and others merely follow the pre- 
vious decisions. I shall consider a:few of 
these cases. The oldest case [is of Smith v, 
Ganeshee Lal (4).This is one of the best con- 
sidered judgments and yet does not carry 
conviction to the mind. Smith, a Barrister 
Advocate sued for his fees; In negativing 
his right of action, it was pointed out that 
the Barrister Advocate had been given a 
higher rank then the other classes of practi- 
tioners, and the law of the land did not 
give him specifically a right to sue the 
client for fees. It being pointed out that 
the Barrister was enrolled as an Advocate 
and acted for his client, it was said that the 
Court would rule that he -could not. divest 
himself of his character and capacity as 
Advocate andthat the lower grade of Pleader 
would be merged in the higherone of Advo- 
cats. This is hardly a sound argument. It 
4 3NWPHLRS8°-¢: Of, 
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might have been pointed out on the same 
lines that the higher grade of Advocate was 
pulled down tothe lower grade of Pleader. 
_ The next case is a Stamp Reference (5) 
The judgment consists of six lines and states 
asa broad fact that a Barrister's fee for 
services in- litigation is gratuity or an 
“honorarium.” No reasons whatsoever are 
given. Although this is a decision of a Full 
Bench, withall respect, £ am. not able to 
subscribe to the view expressed therein, at 
least in this part of the country, and in the 
circumstances under which a Barrister- 
Advocate practises here something more 
than a mere statement of the law would be 
necessary. The next case is a Stamp 
Reference (6). It is again a very short 
judgmentand merely quotes the Madras 

case cited above and remarks as follows: — 
‘Iu our opinion this is a sound ioterpretation of the 
Jaw ofthe Indian Stamp Act on tbe point ana tho 
decision receives highest confirmation from the ruling 


of Knight, Bruce and Turner, L. JJ.} in In re 
Beavan (7),” a 


The English ruling quoted has no appli- 

cation to the circumstances under which 
a Barrister practises as an Advocate of the 
‘High Court of Allahabad. 
“The most important case is that of 
C. Ross Alston v. Pitambar Das (1). This 
was the case which dea's with the question 
at some length, but unfortunately the con- 
. siderations now present before us were never 
fully laid before the Full Rench which de- 
cided the case, _ 

The facts briefly were these, f 
_ A Counsel was sued for refund of the 
fees received by him on the ground that 
he did not keep his engagement, The 
defence set. up was two-fold,’ one of these 
being that no suit could be maintained 
‘against the defendant. The sult wes de- 
creed by the District Judge on appeal and 
thereupon. an application for revision was 
filed before this court. ' l 
_. In the very beginning of his judgment, 
.Btanley, Chief Justice, remarks as 
follows e — 

‘The applicant isan English Barrister-at-Law who 
by virtue of his eall- to the: English Bar has been 


‘enrolled as an Advocate of the High Court of North- 
-Western Provinces.” ? 


If his Lordship implied that the defen- 
- -dant, from the mere fact of being an 
English Barrister, was entitled, as a malter 
of right, to practise in the -North-Western 
Provinces (as United Provinces was ihen 
called), the statement is rather wide: As I 
have already pointed out: it was for this 

(5) DM 140 aa : 

(8) 16 A132; A W N 1894, 12. 

(7) (1854) 23 L J Eq.536-2W R2399, ` ~ 
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High Court to lay down. the qualifcat'ons 
of persons who are desirous of being enrolled 
as Advocates of the High Court. If the 
High Court laid down as one of the quali- 
fications for enrolment that a candidate 
who had been called to the English Bar 
would be eligible for enrolment gs an 
Advocate of the High Court, it did not follow 
thatthe Barrister from England had a right 
to practise as stich in the High Court or in 
courts subordinate to it. l 

_ Where his Lordship, Stanley,Ohief Justice, 


Started: giving his reasons for the decision 


that the defendant could not be sued, he 
quoted the case of Kennedy v. Brown (2), 
already mentioned, and pointed out what 
the law in England was. Then at page 517* 
he asked himself the question — l 
“Does this rule apply to an English or Irish 


Barrister practising as an Advocate in these 
Provinces." 


The answer given was as follows:— 

“The qualification for the admission of the applicant 
as an Advocate of this High Court was the fact that 
he had been called tothe Lar in England and was an 
English Barrister. : 

Wilh all respect, the reason stated was 
nodoubt accurate butit did notamount to 
this that an English Barrister ‘practises in 
these Provinces by virtue of his being an 
English Barrister, . 

His Lordship then asked . himself the further 
question, whether the inability to contract in reepect 
of fees attaching to the status of an English Barrister 


by immemorial usage of the bar disappeared cp hig 
practising in India. i 


In answer to some of the argumenis now 
advanced before us and also advanced: 
before his Lordship, Stanley, Chief Justice, 
quotes certain Madras ces:s and previous 
Allahabad casesand felt satisfied that the 
answer to the question must be in the 
negative. His Lordship's strongest support 
seems so have been derived from the case of 
the Reg v. Doutre (3) decided by their Lord- 
ships of the Privy Council. Dr. Katju has 
strongly urged that this case did not support 
the conclusion of Stanley, Chief Justice, but 
on the contrary supported the opposite view, 
to support which it had been cited by the 
Jearned Counsel for the plaintiff, Pitambar 
Das. 


| I have carefully studied the decision in Reg 


v. Doutre (3) and I find nothing init which 
supporls the view that an English Barrister 
practising in India, who being entitled to 
see his client, settles his fees, acts and pleads 
for him is entitled to rely on the English 
tradition and refuse to submit himself 
to the liability of refunding the fees, if he 


~ *Page of 25 A.S [Ed] T U ii 
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failed to keep his engagement. The sen- 
tences quoted and underlined in Alston's case 
(1) were sentences which merely explained 
the case and did not constilute a decision 
on the merits. As a matter of fact in 
that case the Advocate had sued for his fees 
‘and his claim was upheld by the Privy 
Council. 

Let us examine the case of Reg v. 
Doutre (3) as close quarters. This was a 
case in which the plaintiff, being a member 
of the Quebec Bar in Canada was engag- 
ed by the Minister of Justice of the Colony 
to represent it at an arbitration which was 
being held in Nova Scotia. The Minister 
of Justice had asked the plaintiff if he 
would accept a brief for the colony and he 
had agreed. Doutre studied the brief, pre- 
pared the case and took part in the plead- 
ing. He was paid a certain amount 
of money but héclaimed moreon the ground 
that although his fees had not been settled 
he- had worked enough to deserve more 
remuneration than he had been paid. The 
defence set up was that although by the 
law of Quebec the plaintiff was entitled to 
succeed in his claim, he was not entitled 
to succeed because by the Law of Ontario, 
the province in which Ottawa, the seat of 
the Government, was situated, and by the 
Law. of Nova Scotie, where the Counsel 
pleaded’ the case of the Colony, he was 
not entitled to bring his suit, and therefore 
the suit was not maintainable. The Privy 
Council pointed out that the defence was 
not good, for it could not be said that the 
 Jéontract had been made in Ottawa nor 
could it be said that Nova Scotia was the 
iocus solutionis. Then their Lordships point- 
ed out that the question of remuneration 
was to be settled by the rule prevailing at 


the place where the Counsel ordinarily 
practises. At page 752* their Lordships 
said : — 


“The right of the respondent to sue for remun- 
eration does not appear to them to depend either 
upon the law of the place where the employment 


was given (Ottawa) or upon the law of the locality - 


within -which it was to be performed (Nova Scotia’ 
When an Advocate or other skilled practitioner is, 
by law and the custom of his profession, entitled 
to claim and recover payment for his professional 
work, those who engage his services must, in the 
absence of any stipulation to thecontrary express or 
implied, be held to have employed him upon the 
usual terms according to which such services are 
rendered.” , 

Their Lordships meant to say and did 
say that the plaintiff, Doutre, practised 
usually. in Quebec, and at Quebec he could 
recover the fees for his services if the Govern- 


*Page of (1884) 9 A. C.—[Ed.] | 
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ment of Canda employed him, It employed 
him on the termson which an ordinary 
client at Quebec would engage him for his 
work at the place. This is the entire deci- 
sion-of the case. In this part of India, an 
English Barrister doesnot ordinarily prac- 
tisein England. He cannot rely on English 
practice. 

As to the argument that an English Barris- 
ter could not sue for recovery of his fees, 
their Lordships remarked (at page 971*) as 


` follows :— 


“Even if these considerations were admitted, iheir 
Tordships entertain serious doubts whether, in an 
English colony where the common law of England 
is in force, they could have any application to the 
caseof a lawyer who is not a mere Advocate or 
Pleader, and who combinesin his own person the 
various functions which are exercised by legal prac- 
titioners of every class in England, all of whom, 
the Bar alone excepted, can recover their fees by an 
action at law.” 

This expression of opinion on the.part of 
their Lordships of the Privy Council -is. not. 
without material bearing ın the case be- — 
fore us. Here inthe United Provinces, as 
in Canada, the practitioner is not only 
an Advocate or Pleader but is also a Soli- 
citor. Their Lordships remarked that -in 
such circumstances, even if the common 
law of England had been in force in Canada 
it was difficult for their Lordships to see 
how the considerations which prevalied in 
England and which prevented an English 
Barrister practising in England from suing 
for his fees could be appliedto an Advo- 
cate who wasnot onlya pure Advocate 
but alsocombined in himselfthe functions 
of a Solicitor. This remark entitrely demo- 
lishes the case of Smith v. Ganeshee Lal (4). 

With all respect, I am of opinion that the 
case of Reg v. Doutre (3) does not support 
the view taken by the Full Bench in the 
case of C. Ross Alston v. Pitambar Das (1). 

Lastly it was argued that for the last 60 
or 70 years (the earliest case seems to be 
that of Smith v. Ganeshe: Lal ‘4)) the courts 
have held that a Barrister of England prac- 
tising in India as an Advocate of the High 
Court is incapable of suing or being sued . 
for his fees, and therefore we ought to up- 
hold that decision. Ordinarily even a wrong 
proposition of law, if ithas long been ac- 
cepted by the community, may be accepted 
as a “communis error’, but the point oflaw 
involved is so important that I find myself 
unable to uphold it on the ground of uni- 
formity in decision alone. If the tradi- 
tions of the English Bar had been kept 
up by the Barristers of England practising 
in India in all or most respects, there 
—*Page of 25 A, [Ed] 
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would have been somé ground for uphold- 
ing the contention that the error once 
committed should be perpetuated. - But in 
several respects the traditions of the Eng- 
lish Bar arebeing broken; how then, can 
it be expected that only in the case of suits 
for recovery of fees orfor refund of fees, 
the tradition of the English Bar should be 
maintained? As I have more than once 
pointed out, in the Province of Agra, be- 
cause of the absence of Solicitors, a Barris- 
ter sees his client, receives instructions 
from him, settles “his fees, and acts for 
him. All these are permitted by the Rules 
of the court which has approved him as 
a suitable practitioner before itand inthe 
subordinate courts. None of these acts 
are permissible by the traditions of the 
bar in England.. How can then it be ex- 
pected that only in respect of recovery of 
fees and liability to refund fees the tradi- 
ticn of the English Baris to be upheld- by 
the courts. I have already pointed out that 
in England a Barrister is not an officer 
ofthe court and is not amenable to i's 
jurisdiction. ide Art. 692, Halsbury’s Laws 
of England, Vol. 2, znd edition). .But in 
the High Court of Allahabad a Barrister- 
Advocate is asmuch subject to the disei- 
plinary jurisdiction of the High Court as 
any other class of practitioners. In the 
circumstances I find ib extremely difficult to 
hold that a Barrister is not entitled to sue 
for his fees for acting and pleading as in 
this case. 

The -Legal Practitioners Fees Act (Act 
XXI of 1996): has been relied upon asa 
last resort òn behalf of the English Bar as 
implying that where a Barrister Advocate 
agrees only to plead and not to act, he 
can neither -sue for his fees nor be sued 
for .a refund of his fees. 

The Legal Practitioners Fees Act of 1926 
draws a distinction between acting and plead- 
ing and Jays downthe rule that where a 
legal practitioner agrees to act, whether 
- in a civil or criminal case, he can sue 
for recovery of fees due to him and is liable 
to be sued for negligence. It isto be noted 
that the expression “legal practitioner” used 
in the Act applies to Advocates also, whe- 
ther they be Barristers, Advocates or non- 
Barrister.Advocates. The definition is the 
same asin the Legal Practitioners Act of 
1879. 

If the inference be drawn from the Legal 
Practitioners Act: that a legal practitioner 
who agrees only to plead and not to ac; 
for a client cannot sue for his fees, then 
the disability attaches not only toa Barris- 
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ter-Advocate but also to a-Mukhtar and a 
Pleader end a Revenue Agent. In that case 
the special pr vilege claimed on behalf of 
an English Barrister practising in these 
provinces diseppears and he stands on the 
same level asthe smallest practitioner, a 
Mukhtar and a Revenue Agent. . 
` Form the mere fact that ihe Legal Practi- 
tioners Fees Act confines its provisions to 
acting, it Coes not follow that it lays down 
the law that any legal practitioner who 
made a contract with a client to plead 
only is to be put on the seme positicn as a 
Barrister practising. in England. No at- 
tempt need be niade io state why the Legal 
Practitioners Fees Act is silent as to the 
case of a contract to plead only, though itis 
not difficult to guessthe ressons for this 
omission. -By the omission ihe Legislature 
left the lawas uncodified es it-was before 
the passing of the Act of 1926 and did no- 
thing more, - l 

In the case before us the plaintiff agreed 
both to actend--to plead. Ifwe had been 
obliged to hold ihat so fer as the contrect 
of pleading went, the plaintiff -was incep- 
able of suing, it wouid have been necessary 
perhaps to remit an issue to apportion the 
stipulated fee between acting and pleading 
or possibly the whole suit would have been 
dismissed. But in the view that I take of 
the case, there is no bar, in law.as pre- 
vailing in the Frovince of Agra, to prevent 
the plaintiff. from recovering his fees £o 
far asit was to be paid even for pleading 
for the defendant No. 2. y a < 
- In the result, I would hold:that although 
the plaintiffis an English Barrister enrolled 
by the High Court of Allahabad: as an 
Advocate, he is under no disability tosue his 
client for professional services done by act- 
ing and pleading for him..I would dismiss 
both the revisions with costs, a 
. King, J.-— I agree tothe conclusions arrived 
at by the Hon'ble Acting -Chief Jus- 
tice but, as I view the problem 
from . a slightly different standpoint, 
1 think it better to. state my reasons. 

The main question is whether a. Barris- 
ter Advocate can sue for his , fees. The 
plaintiff is enrolled as an Advocate of this 
High Court. He has also been called to the 


Bar in England, and may therefore be call- 


ed a “Barrister-Advocate” for. the sake of 


‘brevity. He entered into an agreement with 


a client. He promised to render certain 
professional services, namely to. appear 
before the High Courtand to present and 
advocate’an application.forthe transfer of 
a criminal case pendirgina Magistrate'g 


faa 
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Court, The- client promised to pay for 
these services at a certain rate. Prima 


facie this was a perfectly valid centract. 
‘fhe plaintiff performed his part of the con- 
tract but his client failed to pay the stipu- 
lated :fees. Hence this suit for compensation 
for breach of contract. 

We first-have to see what law is appli- 
cable to the facts of the case. In so far 
asthe plaintiff's agreement was to act for 
his client, i. e„ to sign and present the 
application on his client’s behalf, I think 
the case is governed by the Legal Practi- 
tioners (Fees) Act, 1926. The plaintif is 
an Advocate. Under s. 3 of that Act an 
Advocate who agrees to act for a client may, 
by private agreement, settle with his client 
the fees to be paid for his professional 
services. Under s. 4 the Advocate is ex- 
pressly entitled to institute legal proceed- 
ings for the recovery of any fee due to him 
under the agreement. The Act. applies to 
every Advocate and I think it is clear 
that no exception can be made in the case 
of an Advocate: who happens also to be 
a Barrister. ‘As the Act expressly defines 
the right of a legal practitioner, including 
an Advocate, to sue for his fees in certain 
cases, we are bound to give effect to its 
provisions if it is applicable, notwithstan- 
ding any custom or rule of law to the 
contrary. Is is contended for the defendants 
that the Act applies only to acting in 
civil proceedings and not in criminal 
proceedings. The contention is based upon 
two points. Firstly, that no clear distinc- 
jon is recognised by the Legislature .bet- 
ween “acting” and “pleading” in criminal 
proceedings. This is true, but I do not 
think the argument is conclusive. The 
words “act” and ‘plead’ can be given their 
ordinary meaning. with reference to cri- 
minal proceedings also. If the plaintiff 
had agreed only to sign and piesent the 
-application for transfer I think. he might 


' -be held to have agreed to “act” only and 


not to plead, The second point is that s. 4 
cot the Act givesa rule for computing 
-the fee (when it has not been fixed by 
agreement) and the rule applies only to 
civil proceedings. There is some force in 
this argument, It is strange that the Act 
should not make some provision -for cri- 
minal proceedings, such as stating that 
the’ legal practitioner may sue for. a fair 
fee, to be fixed by the court with regard 
. to all the circumstances of the case. -On 


the other hand, itis argued that the lan- 
guageofthe Act is wide enough to apply | 
_ to criminal proceedings also,-and that if 
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the Legislature had intended to restrict, 
its scope to civil proceedings their inten- 
tion would have been more clearly ex- 
pressed. i 

To my mind, this argument is mòre con- 
vincing and I would hold that Act XXI of 
1926 governs the case, in so far as ‘the 
agreement was to act and not to plead, 
although the question is not free from 
doubt. Fortunately the point is: not of 
yital importance in the present case. The 
plaintiff undoubtedly agreed not merely 10. 
act but also to plead, i. e., to persuade the 
High Court to grant the application. 
Act XXI of 1926 certainly does not est- 
ablish the plaintiff's right to sue upon his 
agreement toplead and if that point were 
decided against him it would be a difficult 
matter to decide what proportion of his fee 
was recoverable as being the fee for 
“acting” only. k 

We next have to see what 
cable to the agreement in 
was an agreement to plead. 
be conceded, for the sake of argument, 
that Act XXI of 1926 does not apply to 
“acting” in criminal proceedings and- we 
must then consider what law applies ‘to 
the agreement as a whole, leaving that 
Act altogether out ofcorsideration. 
. In my opinion, thelaw which the courts 
are bound to apply is the general law of 
contract, enacted in the Indian Contract 


law is .appli- 
so’ far as it 
It may even 


‘Act, 1872, which’ extends to the whole of 


British India. That Act does not profess 
to bea complete Code dealing with every 
branch of the law relating to contracts, 
but it is undoubtedly an authoritative 
statement of the chief rules relating to the 
formation, ratification and discharge of all 
agreements enforceable by law, and the 
courts of this province are bound to give 
effect to its provisions unless good cause 
to the contrary is shown. This observation 
might seem superfluous but for the asto- 
nishing fact that in the Full Bench case 
C. Ross Alston v. Pitamber Das (1) the 
question whether the Indian Contract -Act 
might not apply to a contract entered into 
in India, and to be ‘performed in India, 
was .not even considered. Now if the 
agreement in question is viewed ‘in the 
lightof the Contract Act, I think it must 
be admitted that, prima facie at least it 
fulfils all the requirements] of an agree- 
ment enforceable by law. Unless some 
reason can be shown: for treating- the 
agreement as void or, voidable, I think ib 
imposes a legal liability upon. the defendants 
(cliente). |.. si oe a 
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. It is contended for the defendant 
that the agreement was void because under 
s. ll ihe plaintiff was not competent to 
contract, being disqualified from contract- 
ing by a law to which he is subject. 
The argument is that the plaintiff is a 
Barrister of England, and as such, he is 
legally incapable of entering into a contract 
of hiring for professional services. 
legal incapacity is based upon the ancient 
usage of the bar in England which has 
been recognised by judicial decisions of 
courts in England and has become a rule 
of common law. The fact that this rule of 
law is in force in England cannot be 
quéstioned, but there are several reasons 
why it cannot be invoked for the purpose 
of renderingeBarr ister-Advocate incapable 
of entering into a contract for hiring for 
professional service in this province. l 
The suggested incapacity altaches to 
the plaintiff as a Barrister, not as an 
Advocate. The short answer is that the 
plaintiff did not enter into the agreement 
asa Barrister. He agreed to appear and 
act and plead in the High Court. 
could not have done any of these things 
as,a Barrister. The rules of this -High 
Court are perfectly clear on that point. 
He could only perform his contract in his 
capacity as an Advocate. He was therefore 
engaged as an Advocate. The mere fact 
that he has been called to the bar in 
England does not: even entitle him to he 
enrolled as an Advocate of the High Court. 
A Barristerof England has to undergo a 
course .of training for a year before he 
can‘ apply for enrolment. Even then the 
High .Court. has absolute discretion to 
refuse enrolment .as an Advocate. Until 
he has been so enrolled he is not entitled 
to:.appear, plead or act for a client in the 
High Court. It is obvious therefore that the 
plaintiff enteredinto the agreement in his 
-.capacity as an Advocate and not as a 
Barrister. The fact that he was a- Bartis- 
ter is -no more relevant to the contract 
ihan the fact that he was a graduate in 
law, or a Hindu.” It is not suggested that 
an Advocate is incompetent to contract. 
‘As the ‘plaintiff ‘entered into the agreement 
_asan Advocate, the agreement cannot be 
void on. account of-the plaintiffs -incom- 
-petence'to'contract,. 2° «| 
Another answer is that rules of the 
-common law of England are not in force 
in this province, so in this province the 
. plaintiff, even in his capacity asa Barris- 
ter, cannot be said “to'be subject to any 
.Jaw which disqualifies him from contract- 
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ting, To hold that a Barrister ‘in British 
India is incompetent to enter into a contract 
for rendering professional services would’ 
amount to amending s: 11° of the Contract 
Act by introducing an exception. In other 
words,it would mean that Barristers must be 
added (for certain purposes) tothe classes of 
persons, like minors and lunatics, whom 
the Legislature had declared to be in- 
competent to contract. 
“A further point, upon which great stress’ 
has been laid in arguments, is that the rule 
of English Law, which inecapacitates a 
Barrister from entering into 4 contract of 
hiring for professional services, applies 
only to a Barrister practising according to 
the usages and traditions of the ` Bar in 
England. In this province a Barrister- 
Advocate practises under totally different 
conditions. For instance he takes his in- 
structions directly from his client and 
settles his fees- directly with his client. 
No solicitor intervenes between him ‘and 
his client. “This departure from the usage 
and etiquette of the English Bar is’ not due 
to any fault or carelessness on-the part 
of the Barrister-Advocate, but is imposed 
upon him by necessity, owing to the ‘ab- 
sence of solicitors. In short, he functions 
both as Barrister and Solicito.. Fo¥ this 
reason the rule of Engiish Law cannot 
apply to him, even ifsuch a rule of-law 
could be considered to have any authority 
in this province. In Doutre's case (3) their 
Lordships expressed serious doubts- whether 
such a rule would be applicable to “a 
lawyer who is not a mere Advocate or 
Pleaderand who combines inhis own per- 
son the various functions which are eéxer- 
cised by legal practitioners of every class 
in England” even in ah English colony 
where the common law of England is‘in 
force. I thinkit is clear thata rule of 
English Law, based upon the peculiar usage 
and etiquette of the bar in England, has 
no application toa Barrister-Advocate in 
this province, even if the courts of this 
province could recognise the authority of 
such a rule. As the common law of Eng- 
land is not in force in this province, I have 
from the outset, found great difficulty in 
understanding “Why therule in -question 
should be held as authoritative and‘as even 
‘overriding the law of the land- contained 
in the Contract Act.” We cannot apply 
the rule mentioned as being a “usage” or 
custom of trade,” because every one admits 
that the profession ofa Barrister is not a 
“e Nor can the rule be applied 
as an incident: of a contract not inconsiste 
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ent with the provisions of the Contract Act. 
When a Barrister-Advocate settles his fee 
with his.client'there is no rcom for the 


fiction thathe only renders, and professes . 


to render, services ofa purely honorary 
character. Moreover, if it were expressly 
or tacitly agreed that the Barrister-Advo- 


cate should not sue for his stipulated fee,- 


or be sued for negligence in the conduct 
of his professional duties, such an agree- 
ment would be void. under s. 28 o 
Contract Act. ; o 

It has even ‘been argued that an agree- 
ment between a Barrister-Advocate and 
his client for rendering professional ser- 
vices, shọuld be treated as void under s. 
23 on the ground that 1ts -object is opposed 
to public policy. The suggestion is that 
if such an agreement of hiring were treat- 
ed:as enforceableby law then the Bar- 
rister-Advocate would be reduced to the 
position ‘ofa hired servant. I think the 
‘suggestion canhardly be taken seriously. 
Evenin England every .class of legal 
practitioners except Barristers can sue for 
their feés. In this province aso every 
class of legal practitioners, excepting the 
class of Barrister-Advocates, can undoubted- 
ly sue for their fees. What possible objec- 
tion can there be to treating Barr's‘er- 
Advocates like other Advocates in his res- 
pect? Members of other professions which 
are equally honourable, such as medical 
practitioners, can sue fortheir fees. I 


| think it is absurd to suggest that Advocates 


“who are not Barristers, and medical practi- 
“‘tioners, are reduced to the position of “hired 
servants” merely because they can sue for 
their feesandcan be sued for neg‘igence. 
In my opinion considerations of public 
policy are directly opposed to any 
recognition of the -rule in question. Ifa 
Barrister-Advocate is not paid for, pro- 
fessional services faithfully rendered it is 
unjust that he should be deprived of a 
legal remedy. Similarly if the Barrister- 
Advocate is negligent in the conduct of 
his professional duties it is unjust that his 
Client should be deprived of a legal remedy. 
Ib is unnecessary to labour the point as 
the policy of the Legislature is apparent 
om the enactment of s. 28 of the Contract 
Act. ; ; 
From whatever point of vlew one con- 
sides the question the:answer is the . same. 
I think it is clear that in ‘this province a 
Barrister-Advocate can sue for his fees. 
' With due deference to the learned Judges 
‘who decided Ross Alston’scase (1) I think 
the ‘decision-- was wrong. In my. humble 
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Opinion they took an erroneous view in ` 
assuming that a rule ofthe common law of 
England was applicable, and in ignoring . 
the provisions of the Contract Act which 
is the law of the land, and in failing ‘to 
observe that the rule is, in any case, only 
applicable to Barristers practising accord- 
ing tothe usage ofthe English Bar, and 
not to Barristers who also perform the’ 
functions of Solicitors. They also failed 
to appreciate the fact that a Barrister- 
Advocate in- this province renders his 
professional services as an Advocate and 
not as a Barrister, and I think they mis-' 
applied the ruling in Doutre's case (3). 

On the other points raised in this ap- 
plication I am. in agreement with the 
Hon'ble Acting Chief Justice and think it 
eee to state my reasons separate- 
y. l 
Young, J.— I concur in the judgment of 
the Hon'ble Acting Chief Justice, and for 
the reasons given by him. In addition to 
the examples given in his judgment 
illustrating the complete difference bet- 
ween ihe- pcsition of a Barrister practising 
in Englend «nd in this province I would 
add that in England it is .unprofessional 
conduct for a member of the bar to accept 
any sum of money oiher ihan the fee marked 
on his brief, nor can he alter the fee so 
marked after the litigation is ended. In. 
this provincea client who succeeds ‘in his 
suit will often offer a present or shukramà ` 
to the Advocate. I have yet to learn that 
such a present is ever refused. That such 
a practice may affect the: position of a 
Barrister as understood in England, namely 
that his fee is not to depend on the result 
of the case, is ersily seen. 

“The sbort answer to the contention that 
an Advocate called to the English Bar 
and . practising here carries. with him the 
ancient traditions and customs... rights and 
liabilities of the English Bar is that if a 
Barrister practising in England carried ou 
his profession . there in the same way as an 
Advocate. in this Province he would certain- 
ly be disbarred by his. Benchers.; That 
he is not disbarred when practising here ‘s 
solely due to the fact that his Benchers 
realise the great difference between con- 
ditions in this Province and. those in 
England; for example, the General Council 
of the Bar in England has ruled that a 
Barrister practising in England may, with- . 
out the intervention of a Solicitor, advise 
on a case submitted tohim by a Colonial. 
Advocate practising ina Colony where, the.’ 


-professions of -Barrister and ` Solicitor are 
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“jmbined. ` The Bar Council by this ruling 
Ąearly shows that it considers such an 
-dvocate to be more a Solicitor than.a Bar- 
lster. The annual statement of its pro- 
Ceedings issued by the English Bar Council, 
which contains rulings on matters of 
etiquette affecting Barristers, is sent only 
to those members of the Bar who have an 
English address in the Law List. 
The great difference in the status of th 
English Barrisler and the Barrister-Advo- 
cate here is thatin England there is a com- 
plete division ketween the two branches of 
the legal profession. An English Barrister 
wishing-to act as a Solicitor must first get 
himself disbarred. In my opinion it -is.of 
the utmost public importance that legal 
practitioners, where the two branches are 
combined should be subject to the ordinary 
law of tort and be liable to be sued for 
negligence. Where the two branches are 
separate the client is protected against a. 
negligent or inadequate. member of the 
Bar. :No -Solicitor would employ such a 
Barrister at least not more than once. 
Here the instructing,client is an ignorant 
layman who frequently does not eyen under- 
stand the language in which his- case is 
argued, ‘and whoss appreciation, of Counsel, 
is measured by the time he occupies in 
court. ; 
; I haveseen no English authority on. this 
question where the judicial pronouncement 
is not limited to the case of English Bar- 
ristérs practising in England. „It may well 
be that. where the. usage of. English Bar-, 
risters practising abroad is the same as that. 
obtaining in England, the same, restrictions: 
as in England might be enforced -by the. 
courts. yd 
Thom, J.—I agree with the judgment of the 
Hon'ble King, J., and have nothing toadd. 
Niamat Ullah,.J.—I agree :with_ the 
views expressed by the Hon'ble Acting 
Chief Justice and Hon’ble King, J., and have. 
nothing-to add.’ _. “Oe 
‘By the Court.—The 
dismissed with costs. 
N.-A, Pa ~ 2 
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two revisions are 


Revisions dismissed. 
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Criminal Law Amendment Act, whether sufficient 
ground for suspension—Duty of court to consider 
nature of acts committed—Test of misconduct~—Power 
to go into merits of conviction—Mere assisting in celebra- 
tion of Independence Day or making speech condemn- 
ing Government;effect of. ; j 
Where a legal practitioner has been convicted and 
he has neither movéd the High Court nor appealed 
from the conviction it-is not open to him to-ask the 
-High Court to go into the merits of the conviction 
when called upoh,ucder para 8 of the Letters Patent 
toshow cause why his name should. not be removed 
from the list of practitionérs or attornéys of the Court. 
Though the High Court has wide powers to intervene in 
any case brought to its notice in tlie interests of justice, 
apart from the fact whether the accused himself has 
moved the High Court or has appealed from.the convic- 
tion’against him or not, such a power, however, would 
only be exercised in very special cases and, it isnot a 
right of the accused or anyone else but a power thherent 


"in the High Court itself. High Court Bar Association, 


oe ‘y, Emperor (1), referred to. [p. 238, col 


The courts have to see that the officers of the court 
are proper persons -to be trusted by. thecourt with 
regard to the interests of the suitors and in a proceed- 
ing under cl, 8 of the Letters Patent the court has: to 
look to the character and positionofthepersons andjudge 
of the acts committed by them upon'the same principle 
as if the Court were considering whether or not.a per- 
son is fit to-become an attorney, the principle on 
which the court acts being to see, that the suitors are 
not exposed toimproper officers of the court.’ |p, 
739, col. 1] | 5 ee ee 
- In such cases, therefore, it is necessary.for the court 
to know what the nature of the act complained. of was 
in order to decide whether that act shows thatthe 
person in question is an improper person ‘to remain 
as à practitioner, -[ibid ]- - - -. - mole. 
_ Being_a member of. an association which inter- 
feres with the maintenance of law and order, orisa 
danger tothe public peace may well be considered 
torender aman an- improper person to be a practi- 
tioner in a court of justice but it by no means 
follows that ‘a .man, who has committed an isolated 
act which assists the operations of an unlawful as- 
sociation, is necessarily such’ an. improper “person, 


_ Much would depend upon tha nature of the aét., dong 


and the particular operation -assisted! [p. 740, col, 
1 ` + 


The mere fact that a lawyer assisted.in the cele- 
bration of the Independence Day by a Congress 
Committee, in the absence of any evidence as to the 
nature -of the acts done -by him, is not aground for 
punishing him under cl. 8; Letters, Patent.: Shankar 
Ganesh Labi v. Secretary of State for India (4), 
Inre Jivanlal Varajrai (5) and In the matter Madahna 
Singh (6), distinguished. [p 739, col.-1] . . 

-The. fact that a legal practitioner -bad made a 
speech at a meeting organized by an.unlawful as- 
sociation condemning the action of the Government in 
arresting a popular leadér is not in itself ‘sufficient 
to show that he is an improper person to be a legal 
practitioner [p7 740, col. 1] a 

Jai Lal, T —Every conviction of a legal.practitioner 
under s. 17 (1) of the Criminal Law Amendment Act 
does’ not necessarily attract the disciplinary’ juris- 
diction of the High Oourt.: This must 'depend on the 
nature of the acts for which the practitioner was con- 
victed. [2bid.] mi 

In such proceedings it is not open to the court to go 
behind the conviction, è e., to examine the legality of 
the conviction, but it is open to the court, and indeed 
the court. is.bound- to. ascertain from the 
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„criminal proceedings the facta of which the conviction 
“is based in order to decide whether by virtue of his 

-corduct complained against, the legal practitioner 
-concerned is or is not a proper person to be retained 
as a member of the legal frbfession. [ibid.] 


_ Civil Miscellaneous Petition under cl: 4 
bf the Letters Patent ands. 41 of the Legal 


Practitioners Act, praying that srule nisi be. 


granted against the respondent (Farid-ul- 
Hag) to show cause why he should not be 
removed or suspended from practice, 


"Mr. C. H. Carden Noad, The Government 


Advocate, for the Crown. 

Messrs. J.N. Aggarwal, B. R. Puri, J. L: 
‘Kapur and Asa Ram, for the Respondent. 

Dalip Singh, J.—These two cases under 
para. 8 of the Letters Patent raise somewhat 
similar points and may conveniently be dis- 
posed of in one judgment. < 

- The facts of the first case, namely, that of 

Mr. Farid-ul-Haq Ansari, Advocate of Delhi; 
are as follows:— 
' The respondent was charged unders. 17 
(1) ofthe Criminal Law Amendment Act, 
‘The record of the proceedings shows that he 
was asked whether he had taken part ina 
celebration of Independence Day under the 
orders of the Delhi District Congress 
Committee which had been declared an 
unlawful association by the Chief Commis- 
sioner in his Notification No. 40 dated the 
Ath January, 1932, and had thereby assisted 
the operations of en unlawful association. 
The respondent pleaded guilty to the charge 
and the court, on his plea of guilty, convicted 
him under s. 17 (1)of the Criminal Law 
Amendment Actand sentenced him to six. 
months’.simple imprisonment and a fine of 
Rs. 2C0. or in default one and-a-half months’ 
further simple imprisonment. There is 
nothing on the record to show us what was 
Independence Day or how it was ordered to 
be celebrated by the unlawful association 
known as the Delhi District Congress 
Committee nor what part the respondent 
took in ihe celebration. The learned 
Government Advocate, who appeared on 
behalf of the Crownin the case, slated that 
he did not wish and did not consider it proper’ 


to lead apy evidence to elucidate the above’ 


. matters. 

T he facts of the second case, namely, that. 
of Lala Jugal Kishore Khanna, Pleader of 
Delhi are that, on the 21st January 1932, he 
addressed a meeting, held by the Delhi 
Congress Committee, in which he told the 
neople assembled that the purpose of the 


meeting was to congratulate Mr. Sen Gupta,- 


a member of the All India Congress Work- 


ang: Committee, which had. also. been’ 
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_or attorneys of the ccurt, 
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i oe ` 
‘declared an unlawful’ asscviation by ‘the 


Governor-General in Council cn his arrest. 


-He further stated that, in ariesting Mr. Sen 


Gutta, the Government had given proof of 
their emharrassment ‘and nervousness and 
that, since the Government hed deciared the 
Congress unlawful, he would like to know 
under what law the Government itself 
exisied. When questioned by the court thc. 
said respondent stated that he did not mean 
any disrespect to `ihe court but he did. not 
wish to lake partin the proceedings. In 
other words, he refused fo plead to the 
charge. He was convicted of an offence 
under s. 17 (1) of the Criminal Law Amend- 
ment Act, either for taking part in a meét- 
ing of an unlawful association or for assist- 
ing the operations of any’ such essociation. 
The judgment does not make it clear which 
of these two clauses was applied. He’ was 
sentenced tosix months’ simple imprison- 
ment and to Rs. 200 fine or, in‘défault, to 14 
months’ furthersimpleimprisonment. . .: 
' Before dealing with the -arguments. 
advanced by the -learned Government 
Advocate, I think it is convenient’ here to 
dispose of an argument raised by Mr. Bhagat 
Ram Puri, who appeared for Mr. Farid-ul-. 
Haq Ansari. The learned Counsel endeavour: 
edto argue, relying on High Court Bar Asso-- 
ciation Lahore v, Empercr, 33 Cr. L, J. 339 
(1), that it was open to the High Court in such 
a case to consider the merits of the original: 
conviction. I do not think it is open to the. 
respondent to raise such a plea at all when’ 
called- upon undér para. 8 ofthe Letters. 
Patent to show cause why his name should 
not be removed from the list of practitioners: 
¢ No doubt’ the: 
High Court, as held in that ruling, has. wide: 
powers {o intervene inany case ~broyght:.to 
its notice in the interests of justice, apart: 
frcm-the fact whether the. accused himself 
has moved the High Court or has appealed: 
from the conviction against -him or not; such: 
a power, however, would only be exercised: 
in:vely special cases.and; as pointed out, in 
that ruling ‚it is not aright of the accused or- 
anyone else but a power inherent in the 
High Court itself. I would, therefore, repel- 
ihis argument of the learned Counsel. 

I ncw proceed to deal withthe - arguments 
advanced by -the learned Government 
Advocate. He relied on In re Abdul 
Rashid (2). This was a decision by three 
Judges of this courtind.case where- certain 

(1) 136 Ind. Cas 717; 38_€r.L J 239; Ind Rul. 1932) 
Lah. 253; 33P L R 384;.A-] 131932 Lah. 3 4; (1932) 
Cr. Cas 482. . a a MEN 

(2) 76 Ind. Cas. 385; 4 L 27]; AIR 1924 Lab, 123; - 


= a? ts hi g 


1933 © 


persons had been: held guilty “under s. 17: 
(1) ofthe Criminal Law Amendment ‘Act’ 
for being members of an unlawful associa- 
tion. The ruing refers to the judgment of 
Lord Blackburn in the case of In ‘re- Hill 
(3) with approval. That ruling says: 

i“Weareto see that the olficérs of the courtare 
proper persons to be trusted by the court with regard: 
ty the interests of the suitors, and weare to look to, 
the character and position of the persóns and judge 
of-the-acts committed by them upon the same 
principle as if we were considering whether or nota: 
person is fit to ba20ma4‘an attorney. ..the principle on 
which the court acts being to see that the suitors are’ 
not exposed to improper officers of the court ” 


“With the test laid’ down, with all defe- 
rence, I humbly agree.’ Whether ‘this test -~ 
does or does not-imply any moral ‘baseness ` 
or depravity ofcharacter isnot a question _ 
which to my-mind arises in this case and I,- 
therefore, do not feel called upon to decide 
that point. It is- clear, however, that: 
it -is necessary for the 'court to know’ 
what the nature of the act complained of was 
inorder to decide whether that act shows: 
thatthe person in question is. an “improper ` 
person to remain a. practitioner,.or, to put” 
itin the words’ of the ruling, to whom _ 
suitors inthe court should not be exposed. - 
In the first case before us we donot know 
the nature.of the act complained of. There 
seems to me to be a great distinction 
between being a member of an unlawful : 
association and in assisting the operations of : 
an‘ unlawful’ ‘association: An- unlawful * 
association is defined as_ one (a)~ which’ 
encourages or aids persons to tommib acts of | 
violence or intimidation -or~ of which ‘the. - 
members habitually. commit such acts or (b). 
which: has ‘beeri déclared to be “unlawful by - 
the Governor-Generalin Council under the ` 
powers-conferred by the ‘Act. Ins:.16 the - 
Governor-General is givén power to declare © 
an association unlawful, if, in his opinion, it~ 
interféres or has for its object interference — 
with the administration or the law or’ with 
the néainténance of law and order,. or con-. 
stitutes-a danger to the public peace. Now, | 
being a“ member ‘ofan’ association which | 
interferes with the maintenance of law and ~ 
order, or ‘is a-danger to the public peace, ` 
may Well be considered to render a man. an - 
improper -person to bea practilionerin a 
Court of Justice bùt in my opinion it by no’ 
means follows that a man, who has committed ° 
an isvlated act-which’ assists the operations. 
o Yan ‘unlawful association is necessarily such : 
an improper person. Much -would depend ` 
upon-the nature -of- the- act done and.-the : 
particular. operation assisted. I do -nót-say,-} 
andil clearly must not be taken” to’say, “that... 


(3) (1868) 3 Q B 5143;-16 WA RAOGHI; 18 LT 564, .- = 
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there may not be acts assisting a particular 
operation of an unlawful association which; 
might be as bad or.even worse than’ being a 
member of that unlawful association; but I 
repeat that all depends on the nature of the 
act and the’particular operation assisted.’ 
In, this case weonly have it that celebration’ 
ofa day was ordered and the practitioner. 
assisted inthat celebration. A’ very ‘wide’ 
range of acts might be covered by‘ the facts: 
disclosed. Ib might range from the’ most’ 
venial or trivial acis to an act involving. 
grave dangerto the public peace and the 
mainteriance of law.and order. In the absence. 
ofanything to show what particular acl was 
done, I do not'think that this court'is called. 
upon to take any action in‘the matter ‘at: 
ak; 2 se en eT 
- The learned Government Advocate relied; 
upon Shankar Ganesh Debi v: Secretary - of. 
State for India: -> (4) ' bub the ` facts “of: 
that case are quite. different, There i;: 
was proved ‘that the’ practitioner “had; 
Organized resistance to ataxof which he- 
disapproved -and it was held as a fact that: 
the -procedure -adopted ‘was reasonably: 
calculated to lead to a breach of public’ 
tranquility; ‘ot.as held by the’Privy ` Coub: 
cil, that the practitioner had ‘attempted ‘to’ 
establish a system of resistance to payment- 
which might-have defedited’ the: recovery’ 
of the tax with grave danger to the public: 
peace, $o o o o a a j oa NS 
Similarly, in In re, Jivanlal Vařajrai: (5): 
the practitioner in question had ‘taken a” 
pledge to break ‘particular’ laws-known ag. 
the “Rowlatt- Acts and had’ further ‘under-: 
takeh to break any laws which.a committeė 
to be appointed hereafter might think fit? 
to declare liable -to be’ broken.. Such ‘a’ 
case might well:be held to maké. the pia“ 
ctilloner _an’improper’ person” bo'.adh.as 4. 
practitidner ina Court‘of Justice, since’ 
obviously there was no limit -to_t 6 laws! 
which the committee might considér fif to be‘ 
broken. . °° = oe oh Se 
_ Ii Inthe matter of Madahva Singh, 72 Ind.! 
Cas 875 (6) the conviction was under s. 17 (2) ` 
of the Criminal Law Amendment Act. That is’ 
a much moréserious offence, the’ punishment 
of which may «extend to thrée years'-im,' 
prisonment or with fine or‘with both pnd’ 


-(4) 54 Ind.,Oas. 679; 44 B 418; 22 Bom, LR 18591: 
Or, la J 151. - ees : ee eee ee or 
(9) 72.Ind. Oas. 819; (1923) Pat, 42; 1 Pat. LR 36.0r./; 
A ÍR 1923 Pat. 185. .” ee ee 

(6) 69-Ind. Cas, 367; 49 0 815; 31-M-L T-192; ATR- 
1922 P_O-351; 18. N L.R 176; 4t-M L JAX 25 Bond: 
L R 131; 37-0 LJ 136; 27 O W N 318; 18 L W.59:9 
(1923) .M .W--N 948; l Pat, L: R42; 49:2 4 819. 
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a conviction under [that section might 
&imilerly well be held to show unfitness to 
e a legal practitioner, 


‘The facts, therefore, of the case relied. 


uj on by the learned Gcvernmént Advoczte 

ale cleary distinguishable from the fec‘s 
of this case, and I “would therefore, ho'd that 
this court should not take any action 
the case of Mr. Farid- -ul-Haq - Ansari, 
especially as he has served his punisnment 
imposed under the section itself. 

Theabove arguments also apply though 
in a modified form to the case of Mr. 
Jugal Kishore Khanna. There is no doubt 
in this case as to what the respondent did. 
He madea speech in whichhe condemned 
the action of the Government in arresting 
Mr. Sen Gupta. 
not have been a criminal offence but for 
the manner in which it was performed 
nemely, a speech at a meeting organized by 
an unlawful association. 1 do not think, 
in’ the circumstancés that this fact would 
by itself show that Mr. Jugal Kishore 
Khenna wasan improper person to re- 
main `a legal practitioner of this court 
and I would, therefore, hold that this 
court ‘need take no further action against 
Mr. Jugal Kishore Khanna either, 

JaiLal, J.—I have read the judgment of 
Dalip Singh, J, and agree with his con- 
clusion that no reasonable cause, within 
the meaning cf para. 8 of the Letters Patent 
of this court, 
justify the removal or. suspension from 
practice of Mr. Farid-ul-Haq Ansari and 
Mr. Jugal Kishore Khanna, Advocate of 
this court. The respondents were con- 
victed by a Magistrate of Delhi under s. 17 
(1), “Ciiminal Law Amendment Act, and 
after (key had served out their respective 
teims of imprisonment, applications were 
made by the learned Government Advocate 
praying tha’ thé names of. the respondents 
be ` reir oved frcm the rolls of the Advc- 

cates of this court. ‘Lhe cases cited by the 
Goyernment Advocate; In re Abdul Rashid 
(2), Shankar Ganesh Debi v, Secretary of 
State for India (4), In vre Jivanlal Varaj- 
rat (5) and In the matter of Madahva Singh 
(6) a Patna case cre all distinguishable from 
the present case. 

Every conviction of a legal 
under s. 17 (1) ofthe Criminal .Law Amend- 
ment Act does not necessarily attract 
the disciplinary jurisdiction of this court. 


This must depend on the nature of the 


acts for which the practitioner was convict- 
ed, 
It is true that in such proceedings it is 
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not open io the court to go behind the. 
conviction, 2.¢,, to examine the legality 
of the convic ion, but it isopen lo the court 
and indeed the court is bound to do sa, to 
ascertain from the criminal proceedings 
the facts on which the conviction is based in. 
order to decide whether by virtue of his 
conduct complained against the legal pra- 
ctitioner concerned is or is not a propera 
person to be retained as a member of -the 
legal profession. 

‘Now, in the case of Mr. FaridulHag 
Ansari, neither the record nor the learned. 
Government Advocate can give us any in- 
formation as to the facts on "which he was 
convicted. In the caseof Mr. Jugal Kishore | 
Khanna all that appears from the judg- 
ment of the Magistrate is that he made a. 
speech at a meeting which was convened 
by the Congress Committee. It has, however, 
been found that he wasnot one of the Con- 

veners of the meeting and the speech made ` 
by him is nòt of. such an objectionable., 
character as to bring his case within theambit , 
of para, 8 ofthe Letters Patent. 

I, therefore, concur in dismissing the; 
petitions. 


Monroe, J.—I have read the judgment | 
of Jai Lal and Dalip Singh, JJ. I fully , 
agree with the views expressed by my. 
learned brethren, but nevertheless, I think | 
it proper that I; should actually state my | 
views also. 

“The respondents, having committed eri- , 
minal offences, the commission of` which. 
they, the one expressly, and theother by 
implication, admit have been convicted , 
and sentenced by a court of competent ; 
jurisdiction. Wehave to decide in each 
case whether the conviction andthe infor- ` 
mation which we have obtained from a. 
perusal of the record show that the respond- 
ent has proved himself to be unfit tu act, 
asa legal practitioner in the couris of 
this Province. It cannot be contended that. 
conviction for any criminal offence is a 
sufficien: ground for our taking action 
nor do I think thatfrom the nature - of the 
offences for which the respondents have | 
been sentenced their want of fitness is 
apparent. Wecannot proceed to condemn. 
elther ofthem without considering his con- 
duct. The acts of Mr. Farid-ul-Haq Ansari 
do not appear from the recdrdof his case. 
and have not been shown tous,and we are 
asked to pronounce on his conduct without | 
having beforeus any material from which > 
we may form an opinion. - We are, therefore ` 
in my Opinion, constrained to hold that it 
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has not been shown that Mr. Farid-ul-Haq 
is unfit tocarry'on his profession. e 
-In Mr. Jugal Kishore Khanna’s case we 
know what he did. Ata meeting organiz- 
ed by an unlawful association he. made 
aspeech protesting against the arrest of 
Mr, Sen Gupta. Who Mr, Sen Gupta is 
orfor what he was arrested does not 
appear. Asa legal practitioner Mr, Jugal 
Kishore Khanna would have acted more in 
accordance with the etiquette of his pro- 
fession if he had refrained from interfer- 
ing inMr. Sen Gupta's case until he had 
been retained to defend him, but the 
complaint against him is not that he has 
committed a professional impropriety; 
-and inany event I do not think that there 
is anything to. show that Mr. Jugal 
Kishore Khanna's speech was prompted 
by a desire to get himself employed in -Mr. 
Sen Gupta’scase. Sofar as a conclusion 
onthe nature ofthe speech can be found, 
itseems to me that Mr. Jugal Kishore 
' Khanna was expressing the view that ‘ihe 
policy'of the Government in having Mr. 
Sen Gupta arrested was wrong. It has 
not been suggested by the Government 
Advocate that Mr. Jugal Kishore Khanna 
was not entitled toholdand give expres- 
sion tosuch a view—the offence arose from 
the circumstances in which the view was 
expressed. It does nob eppear that Mr. 
Jugal Kishore Khanna expressed his views 
ina provocative manner, nor that, though 
he broke thelaw, hesaid anyihing to in- 
dicate his own determination or to en- 
‘courage others-to “break the law. st 
The fact, too, that he disclaimed any 
disrespect to thecourt in refusing to -plead 
indicates an absence of an intention: to 
defy lawfully constituted authority”. ---* 
Jam unable, therefore, to infer from*Mr. 
Jugal Kishore Khanna’s single act of dis- 
obedience to the law that-he ought to-be de- 
barred from. practising his profession. 
A Petitions dismissed, 


‘MADRAS HIGH COURT. 
Second Civil Appeal No. 19 of 1929, 
December 5, 1932, 
~ Cuncenven, J, | 
S. K, SAMSUVAVA ROWTHER AND 
ANOTHER—PLAINTIFE3==A PPELLANTS 
KT *rersus: 
Sayyad MUHAMMAD ROWTHER 
_ AND OTHERS —DEFÉNDANT AND OTHERS 
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—Rent sale—Real owner, whether can upset the ren‘ 
sale—Policy of the Act 

The whole policy of the Madras Es ates Land Act 
is to enable the landholdert> deal with th2 registered 


‘holder or paitedar of a holding, whers such exists. to 


the exclusion of other persas in‘erested in the Lold- 
ing who as such donot hold a recogaisable position 
under the Act. = ii 
The real owner of a holding who has not been re- 
cogaised by thelandholder cannot- upset a rent sale 
under a decree obtained by the Iandholder against the 
pattadar in a.suit únder s 77, Mairas Estates Land 
‘Munisamt v. Dakszhinamurthi (2', relied or, 
Kadir Mohideen Maracair v, Muthukrishna Aiyar (4), 
referred to, - i 
“Second Civil Appsal against the deres 
of ths Court .of the Subordinate. Judge, 
Sivaganga, dated 19th October, 1928, and 
mad in A.S. No 141 of 1927 preferred 
against the decreas of the Court of tha 
District Munsif of Sivaganga in O. 5, 
No. 143 of 1926, l 
Mr, V, Ramaswamy Iyer, for the Appel- 
lant, 
Mr. C. S, Venkatachariar, for the Respon 1- 


‘ents. | 


Judgment.—The substantial “question 
which this second appeal raises is fwhe- 
ther. the real owner of a holding, who has 
not been rezognised by. the landholder, 
can upset a rent sale under a decree 
obtained by the landholder against ths 

attadar in.a suit under s. 77 of-the 
Madras Estates Land Act. I think it is 
perfectly clear that the learned Subordinate 
Judge is right in answering that ‘ ques- 
tion‘in the negative. Ths whole policy 
of the Act is to enable the landholder to 
deal with the registered holder or pattadar | 
of a holding, where such exists, to the 
exclusion of other persons interested in thé 
holding who as such do not hold a recognis- 
able position under the Act, This is the 
principle which has ‘been embodied in 
s. 146 0f the Act which enables a transferee 
to obtain recognition from the landholder, 
Unless he obtains such recognition ths 
landholder isat liberty to deal with the 
transfering pattadar, 1. e„ as though the 
transfer had not taken place, It must 
follow, I think, a fortiori that, where a 
claim adverse to the. patitadar is put 
forward, and is still sub judice in civil 
proceedings. the same principle must 
apply. Mr. Ramaswami Ayyar for the 
appellants has conceded that the more 
summary prosedure which is permitted by 
ss 111 and.11? of the Act is to be taken’ 
against the “defaulter” and that thare is 
authority in the Midnapore Zamindary 
Co, Lid. v, Muthappudayan (1), thit in 

(1)62 Ind. Cas. 337; 44 M 534; 40 M L J 213; 29 ‘yy 
LT 185; 130 W 387. 
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such. a, “case, to. use .the -janguage of 
Sadasiva Ayyar, J., the expression denotes 
‘only .the man who is the registered pattadar 
-or the heir of.the registered pattadar or 
the person whom the landholder has become 
bound to recognise. by reason of the 
provisions of şs. 146. Sections 11] et seg 
only provide one way for the realisation of 
rent and another way is provided by a 
‘suit, such as is in question now. It would 
“certainly be anomalous thet according as 
‘the'Jandholder chooses to follow. one way 
or the other . the party against whom he 
‘could, legally proceed with regard to “the 
‘sale of the holding should be different, I 
think it is quite clear that inasmuch as 
“the pattadar was a party tp the rent pro- 
‘Geeding which ‘resulted in the.sale, the 
‘appellants ` are hot competent tc. challenge 
the validity of the sale merely on the 
‘grouiyd that in separate proceedings in a 
civil suit they-have established their title 
to the property.‘ The principle upon which 
the rent .sale is held: in this manner 
is that” the rent is by .s, 5 of the Act 
made.» first charge upon’ the property, 
The legal pesition has been, discussed in 
Munisami. vV. “Dakshinamurthi (2), which, 
‘although a a judgment based upon ‘the old 
Act. and “perhaps . not, therefore, correct 
with ‘regard to its . assumption, that the 
‘rent-was'a first charge, is, I think, a Gorrect 
lacs of ihe legal position created by 
5-of the present’ Act. Mathura Prasad 
‘Sahat v. Dasai Sàhu. (3), which- held that a 
revenue Sale, was subjéct to the doctrine of 
“Ls, 'pendets; ‘was decided on ‘the footing 
that the sale, ‘although for, arrears of revenue 
was not free’ of all encumbranées, `i. e., 
that the revenue was, not a first charge 
‘upon’ the property. In Kadir Mohideen 
 Marataiy v. Muthukrishna’ Aiyar (4), it has 
been | held that in the case of a purchaser 
ut & revenue sale for arrears of revenue the 
doctrine of lis pendens. will’ not apply, the 
redson being that ihe revenue .sale is in 
enforcement of the right of the. Crown 
-paramount to the right sought to be enforced 
by the decree of the civil Court and not 
simply- of-the right, title .and interest of 
the defaulter as in ‘lhe case of a sale for 
arrears of income tax. For these reasons 
1 think: that the learned Subordinate Judge 
has reached the correct Gonclusion. 
. -dismiss the ‘second appeal with costs. 
N. K.rA ` Appeal dismissed, 
-2f 5 M 371 
3) 65 Ind. Cas. 325: 1 Pat. 287; 3 capa AIR 


1923 Pat 542. 
(4) 26 BI 230. 
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~ + LAHORE HIGH COURT. . 
First Civil Appeal No. 1969 of 1929.) 
i March 22, 1938. 
TEk CHAND AND COLDSTREAM, 1} 
“PUNJAB CO-OPERATIVE BANK, -LTD.., 
” LAHORE— DEFENDANT— APPELLANT 
- versus l 
Sardar HARI SINGH AND OTHERS— - 
—PLAINTIFFS AND DEFENDANT — RESPONDENTS. 
Civil Procedure Code (Act V of 19085, O. 1, re8— 
Representative suiti—' Numerous parties’, meaning of— 
‘Omission to give express leave, effect of —Omission 40 
issue proper notice—Validily of proceedings—Proce- 


dure to be followed. 
A suit can be instituted under O.J, 7.8, Civil Pro- 


‘cedure Code, even though the parties are not capable 
` of being 


ascertained, ‘Sajedur Raja v. Baidyanath 
Deb (1),notfollowed ` Monmotho Nath Das v. Harish 
Chandra Das (2) and Probhat naa ih Sen v, Hori 
-Mohan Dhupi (3), followed. 

Itis not necessary that leave to sue ‘under O. I, P 8, 
| Civil Procedure Code, should be -expressly recorded. 
permission may re inferred from the preceedings in 
the trialCourt. Dhunput Singh v. Paresh Nath Singh 
(4), Krishna Kumar Deb v, Atul Chandra Ghose (5) 
. and Shyam Lal v. Tain (6), referred to. 


E The i issue. of a proper notice ane its service either 


personally, or by public advertisement, onthe persons 
‘concerned is an indispensable preliminary to the trial 
ofthe suit: under O. IJ, r 8 Omission to'issue' such no- 
tice vitiates the entire proceedings Shyam Lal v; Lalli 


. (8), Mukh Lal Singh v. Jagdeo, Tewari, (7) and, Abdul 


Hakim v. Abdul Ghani (8), referred to.. 

The insertion of the notice in a newspaper publish- 
edin English and having little or no éirculation 
‘among the class of persons «to which the members 
belonged, cannot be said to be. effectiye service in 
accordance within the provisions of O. lr 

. But a suit cannot be dismissed by die, “Appellate 
Court merely because no proper notice "was tesueg ‘by 
the trial Court. 


First Civil Appeal from the de ‘of the 
Subordinate’. Judge; First Class, ‘Lehore, 
dated the. 20th June, 1929, :. i 


” 


' Messrs, “Gobind Das and Madan, Gopa, 


Mu. M. L. Sethi for Mr. J. G: Sethi, aa 


Ma Shaukat any and J.G. aging for = 


Respondents. , ae aii n 


Tek Chañd, J.—This appeal arises ` out 
of a suit instituted by Hari Singh, Arjan 
Singh and Natha Singh plaintiffs, “for 
themselves and on behalf of ‘the whole 
Zamindar Sabha, Lahore,” against Nand 
Kishore, defendant No. 1, and’ the Punjab 
Co-oper ative Bank Ltd-; Lahore, defendant 
No: 2,. for recovery of Rs. 5,170 i. e.; Rs..4,700 
as principal and Rs. 470 ab interest by way 
of damages.’ “The allegations in the plaint 


were that certaine-Zamindars of Lahore Dis- 


trict formed a SabHa;. knowit.as. the Lahore 
District Zamindar, Sabha; and that defend- 
ant No. 1 was its President. The, Sabha 


kd Na a - 
~ 
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collected certain sums of money for. carrying | 
out its objecis, and a-part of this money’ 


was deposited in current account with the 
defendant Bank. It was alleged that on or 
about the lst of October 1925 a sum of 
Rs. 4,700 was embezzled out of the amount 
in deposit with the defendant-Bank by 


means ofa cheque which had been drawn ` 


by .defendant No. 1 and Kundan Singh 


and Khuhsal Singh, the two other opera- - 


tors, in favour of one Dina Nath. 
Along with the plaint an application 


under O. I, r. 8, was presented by the’ 


plaintiffs. stating that the Zamindar Sabha, 


on whose behalf the plaintiffs had brought 


the suit, was “a very big body, which had 
& very large number of members, but these 


members had acommon interest and it was. 
impossible for them fo bring a suit toge- 


ther”, It was, therefore, prayed that per- 
mission under O. J,r..8, be granted to the 


plaintiffs to bring this suit in a representa-: 


tive capacity on behalf of the Sabha. On 
this petition the learned Subordinate Judge 
passed an order on the 13th of July 1927, 
requiring the -plaintiffs to state whether 
the members of the Sabha, on whose behalf 
the suit had been brought, were or were 
not capable of ascerta‘nment and to give 
the names of some leading members of the 
Sabha, 
application on the 28th of July 1927 repeat- 


ing that “the number of members was 89. 
large that it was almost impossible to tell. 


their. names and addresses” and giving 
alist of the names and addresses of eight 
“leading members". 


on behalf of the Sabha was -passed -but it 
was noted on the record that the plaintiffs 
have filed “a list of -the ` 3 
the Sabha" and directing: that the 


plaint:be entered in the-register and notices - 


issued to the defendants calling upon them 


to file their- respective written statements, 
This. order was passed on the lst August, 
and. afew days -later, on the 10th of August. 
1927, a--notice; purporting to be under’ 


O. I, r. 8, was published -in the Sunday 


Times, an English - newspaper published at 


Lahore. -A.reference tothe contents of this 
notice will be made later in the judgment. 


The defendants appeared in due ‘course and 


filed separa‘e-written statements raising nu- 
merous pleas on the'merits. They also pleaded 
that O. I, r. 8zwas inapplicable and that the 


permission Obtained, under that rule was. 


neither legalnorValid. On the pleadings 
several issues were'framed the first of which 
_ related to the applicability of O.-I-r. 8 to 


= 
PUNJAB O0,-0P, BANK LTD., LAHORE D, HARI SINGH ` 


The plaintiffs accordingly filed an’ 


| -No formal order- 
granting the plaintiffs permission to sue 


members of 
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the suit. After recording the evidence of 
the parties the learned Subordinate Judge 
held that the suit had been properly brought 
in a representative capacity. On the merits 
he found against the defendants and passed 
a decree for Rs. 5,170 with costs in favour 
of the plaintiffs against the- defendants 
directing them to pay the decretal amount 


half and half. . 

. From this decree two separate appeals 
have been filed in this court by the defend- 
ants, and the first contention raised on 
their behalf is that O. I, r. 8, was not ap- 
plicable to the suit as brought, that, in 
any case the procedure laid down 
in’ that rule had not been followed, that 
this irregularity vitiated the judgment of 
the lower Court, and consequently its decree: 
should .be set aside. Mr. Mehr Chand- 
Mahajan, Counsel for defendant No. 1 drew 
our attention to the plaintiffs’ application 
dated the 28th of July 1927 where it was 
stated that the number of the members of 
the Sabha was large, that it was “almost 1m- 
possible to give their names and’ addresses" 
and urged that on this admission O. Ir. 8, 
was inapplicable as it governed those cases 
only in which the suit was brought on 
behalf. of an ascertained or ascertainable 
body of persons.: In support of this con- 
tention reliance was ‘placed on Sajedur 
Raja v. Baidyanath Deb (l) where it was 
held that * : 

. numerous parties” mentioned in s. 30 of the Code 
of Civil Procedure of 1882 meant “parties capable of 
beicg. ascertained " i - , 

T cannot find anything, either in the discre-, 
tiónary meaning of the word “numerous”, 
oriin the context in which itis used in r. $, 
to juslify ihis narrow interpretation. More- 
over, the case cited has been expressly dis-. 
sented from in Monmotho Nath Das v. Harish 
Chandra Das (2) and Probhat Chandra Sen v. 
Hari Mohan Dhupi 54 Ind. Cas, 742 (3) and is, 
no longer regarded as laying down sound law 
in the Oalcutta Court. It may also be men- 
tioned that in the present case the proceed- 
ings-book of the Sabha was produced in the 
course of the trial and it appears from the 
various resolutions passed that the number 
of persons who were appojnted as members 
of the Sabha from time to time was Seventy, 
though it is not quite clear if ell of them 
had actually accepted the membership. It, 
is therefore clear that the Sabha was not 
an indeterminate body, as wrongly state 1 


(1) 20 0 307. g 
(2) 33 O 995. r ee 
(3) 54 Ind, Oas, 742; 21 0 W.N 206. < 
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by the plaintiffs’ Counselin the application 
referred to above. In my. opinion the conten- 
tion of Mr. Mehr Chand is devoid of force 
and I haveno hesitation in rejecting it. 

It was next urged that the proceedings in 


the lower Court were bad, as the learned. 


Subordinate Judge has omitted to pass an 
order, granting permission to the ` plaintiffs 
tosue on behalf ofthe Sabha. Itis no doubt 


true that thereis no express ordef ‘on the’ 


record; formally allowing the plaintiffs to 
bring a suit in a representalive capacity, 
but itis not necessary under the law that 
permission should be expressly recorded. 
It is well-settled that permission may be 
inferred from [the proceedings in the trial 
Court: Dhunput Singh v. Paresh Nath Singh 
(4) Krishna Kumar Deb v. Atul Chandra 
Ghose 24 Ind. Cas. 79 (5) and Sham Lal v. 
Lalli (6), 

As stated already the plaintiffs had in- 
stituted the suit for “themselves and the 
whole of the Zamindar Sabha, Lahore.” 
They had also filed an application under 
0.1, xr. 8,-asking for leave to sue in a 
ka capacity and the learned 
Judge after getting such information as he 
could from the plaintiffs Counsel had actual- 
ly caused to be published in a newspaper a 
notice purporting to be under that rule. 
In these circumstancesthe mere omission to 
paes a formal order granting sanction cannot 
vitiate the decree. 

"The next objection relates to the notice 


which was actually issued in the case and is 


of: a more serious nature: Rule 8 while 
conferring onthe court „power to allow one 
or morefor &- numerous body of - ‘persons -to 
sue, or- be sued, on behalf of, or for the’ 
benefit of; all persons SO interested, imposes 
on it the: duty of issuing “at the plaintiff's 

expense, notice of the institution -of the 
suit to all ‘such persons either by personal 


service or, where from the number of persons’ 


or any other cause such service is not-reason- 
ably practicable, by public advertisement 
as thecourt in each case may direct.” This 


provision is mandatory and not merely. 
directory, and isan essential condition for- 


the trial of the case asa representative suit. 
The réason for this obviously is that any 
decision given in the case operates as 
Tes judicata not only against the persons 
wh) were actually before the court but also 
against those whom they were permitted to 
1epresent. It wi JWS ‘therefore, 

'(4) 21 0180 . Ta 

(5) 81 Ind, Oase 79; 39 OLJ €12; ALR 1924 Cal. 


08 
(0) 65, Ind; Cas. 259; 444231; 20A LI 73: AIR 
1922 All, 16, "i 
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proceedings-book. 


that: the 


A ro 


issue of a proper notice and its service either 
personally,or by public advertisement, on 
the persons concerned is an indispensable 
preliminary tothe trial of the suit under: 
O1 r8: 

Now, as stated already, the Sabha consis- 
ted of at least 70 members, but admittedly 
no notice was issued to them orto the mem- ` 
bers of the Sabha generally. On the other. 
hand, it was issued to eight named. persons.” 
only, of which three are not mentioned in the. 
Further, the notice dces -. 
not state that-the plaintiffs had asked- for, or” 
had been granted, ` permission to sue-as 
representatives of the District: Zamindar- 
Sabha, Lahore. It merely stated that the: 
three plaintiffs had instituted a suit against’ 
the defendants, and -called upon the eight: 
persons abovementioned io appear in person. ` 
in the court on the 20th of August, 1927.. 
There can be no doubt that lhis notice oo. 
not -fulfil the requireménts of r. 8. either- 
in letter or spirit, and Counsel for the plain-. 
tiff-respondents has not attempted to defend . 
it. It is also clear that in the circumstances 
the insertion of the notice in a newspaper 
published in English and having. little or- 
no circulation,among:-the- class of persons’ 
to which the members of the Sabha belonged: 
cannot be said to be effective service-in- 
accordance withthe provisions of O. J, r. 6. 
I. am, therefore, constrained to hold that- 
in this case, neither was a proper notice 


issued under r.8 nor was it- duly served 


on the persons conceraed. An irregularity. 
of this kind vitiates.the entire proceedings: 
in the lower Court and cannot be condoned 
under s.. 99, Civil Procedure Code: Mukh. 
Lal Singh v. Jagdeo Tewari (T) Shyam, Lal. 
v. Lalli (6) and Abdul -Hakim v, Abdul- 
Għani, 80 Ind. Cas. 26 (8) 

This does not -mean, however, thut the’ 
suit should be dismissed as - contended by 
Counsel for the appellants. There is no: 
warrant for such a course in the Civil 
Procedure Code, nor is ib in consonance with 
justice, equity and geod conscience that such 
a serious consequence should result from 
the failure of the court to do its duty. “No 
ruling supporting this contention has been ' 
cited before me, and in most of the reported 
cases the Appellate Court sent back the. 
casesto the trial ‘Court with direction to 


. take up the proceedings from the state at 


which it ought to have issued the notice. 

I would accordingly accept both appeals, 
set aside the judgment and decree’ of -the - 
learned Subordinate Judge and remand the : 


“(7).35 O 1021. 
(8) 80 Ind. Oas 26; ATR 1975 Cal, 541; cd 


as | 
case-to him with-instructions to issue 2 
proper notice under O. I, r.8 and retry the 
case in accordance with law. It seems desir- 
able that before the issue of the notice, the 
plaintiffs should be called upon to make a 
definite statement as to the ‘constitution of 
the Sabha. After the defendants have filed 
amended written statements (if they desire 
to do), the court may allow the parties to rely 
on the whole or part of the evidence already 
recorded soasto avoid further delay and 
expense. 

Court-fee on both appeals shall be refund- 
ed; other costs shall be cosis in the cause. ~ 

Coldstream, J.—I agree. 

A, Appeal accepted. 


‘NAGPUR paca aaa 


RT. 
First Civil Appeal No. 27-B of 1932. 
March 6, 1933. 
Maonarr, J. C., AND SUBHEDAR, A.J. C. 
MUKUNDA RAMKRISHNA—PLANTIFF. - 
i — APPELLANT 
ah ap nk. versus 
BISANSA SAKHARAMSA AND OTHERS 
— DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), s. 12 ‘2) and (8:—‘Time 
requisite for obtaining copy’—Interval between de- 


livery of judgment and signing of decree, whether can 
‘be deducted..- 

. In the Central Provinces the interval between 
the delivery of judgment and s‘gnature of decree 
could not be excluded from the period of limitation 
prescribed for an appeal unless the preparation of the 
copy was actually delayed. Seth Jagannath v. Ganga- 
yam (|), Bechi v. dsanullah Khan'2) and Yamaji v. 
Antaji'3), followed. Beni Maghib Alitier- v Matun- 
gini Dassi (4), Pandu v. Rajeshwar (7) and Secretary of 
State for India v. Parijat Debi (10) not followed. |p. 
-745, col. 2.) i i : Ts 

Appeal against a decree of the Second 

Additional District Judge, Akola, dated 
- the 29th September, 1931, in C., 8. No. 21 of 
‘1928, | 


; Mr, NeT Mangalmurti, for the Appel- 
ant. 
Mr. V. K. Rajwade, for the Respondents. 


Judgment.-- We have to deal with the. 


preliminary.objection that: ihis appeal is 
barred by time. The judgment of the trial 
Court was delivered.on 29th September; 
1931, but the preliminary decree for partı- 
tion was -not signed till 3rd November, 
1931. The <order sheet indicates that 
signature was delayed because the parties 
were uncertain whether a Commissioner 
should be appointed or the property should 
be divided by agreement: the form of 
pre‘iminary-decree contains a paragraph’ 
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relating to the appointment of a Com- 
missioner. Ths appellant applied for 
copies zon 2nd January. 1932, and received 
these copies on 9th January, 1932. The 
appellant urges that the period between 
the delivery of the judgment and signature 
of the decree should be deducted; if the 
35 days be deducted, the appeal was 
presented on the last day of limitation. 

Section 12 (2) and (3) of the Indian 
Limitation Act, 1908, states:— . 
‘ “(2) Jn computing the period of limitation pre- 
scribed for an appeal. the day on which tbe judg- 
ment complained of was pronounced, and the time 
requisite- fòr obtaining a copy of the decree... 
appealedcfrom...shall be excluded 

(3) Where a decree is appealed from the time 
requisite for’ obtaining a copy of the judgment on 
which it is founded shall also be ex:luded.” 


In Seth Jagannath v. Gangaram (1), Ismay, 
J. ©., held that’ the interval between 
delivery of judgment and signature ‘of 
decree could not be excluded from the 
period of limitation prescribed for an 
appeal unless the preparation of the copy 
wasactually delayed. He followed the Full 
Bench decision of the Allahabad High Court 
in Becht v. Asanullah Khan (2), anda deci- 
sion of the Bombay High Court in Yamaj: 
v. Antaji (3), and-dissented from the view 
taken bya Full Bench of the Calcutta High 
Court in Bent Madhub Mitterv. Matunginr 
Dassi (4). In Parashram v. Likhan (9), 
Drake-Brockman, J. C., assented to this 
view: he thought it clear that the time 
requisite for obtaining a copy did not 
crdinarily begin till application for the 
copy was made, In Raghuv Madhgia (6), 
Stanyon, A. J. C., took a similar view 
(pages 141 and 142 ). The facts considered 
in Pandu v. Rajeshwar (7) were these. 
The trial’ Court passed an order, but ap- 
‘parently considering that it was nob a 
judgment did not draw up a decree. This 
court was moved in revision and held that 
the order was in effect a judgment and 
‘should have been followed -by a decree. A 
decree was drawn up and was attacked in 
appeal. Kinkhede, A. J. C.’ held that 
although limitation might ordinarily rua 
from’ the date on which the judgment was 
pronounced, it would victimise a litigant 
for a Judge’s failure to hold that this was 
the case where the decree was drawn up 

(1) 13 OP LR7. | 

(2)12 A 461; A W N 1890, 149. 

(3) 23 B 442, 

(4) 13 O 104. 

(A) 10 Ind. Cas. 866, 7 N L R 67. 

(6) 26 Ind. Oas 819; 10 NL R 159. 
Ry 78 Ind Cas. 995; 20 N L RIN; A IR 1924 Nag, 
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-after the. period of limitation had expired. 
We remark that the application of s. 5 
of the Limitation Act would, łn our 
‘opinion, have prevented injustice. In 
‘another part of his judgment Kinkhede, 
A. J. C., appeazé to hold that a litigant can 
iñ all cases claim that the time prior to the 
signature of the decree should be excluded 
on the ground that there ig no legal obliga- 
tion to apply for a copy of the decree which 
ja non-existent. Although he was sitting as 
-a Single Judge, he expressed his dissent 
“from the view taken in Seth Jagannath v. 
Gangaram (1). In Dindayal v. Anup Singh 
(8) Hallifex, A. J. C., dealt wilh a césewhere 


‘the decree was signed on the day after the 


judgment was pronounced and the applica- 
tion for copies was made 5 days later. He 
‘sonsidered that the judgment of Kinkhede, 
‘A, J.C., hadno application to such ‘a case 
and followed earlier decisions. In this 
court, then, the view taken by Ismay, J. C., 
in Seth Jagannath v.Gangaram (1) has been 
followed fairly consis:ently in subsequent 
reported decisions and practice has been in 
accordance with the reported decisions.  : 


. In Beni Madhub Mitter v. Matungini 
Dassi (4), a Full Bench of the Calcutta High 
Court held that the period prior to the 
signature of the decree must be considered 
part of the time requisite forobtaining a 
copy of the decree, since during that period 
an appeliant could nət have obtained a copy 
of the decree. Their Lordships of the 
Privy Council in Pramatha Nath Roy v, Lee 
(9) had not to consider the question , whether 
or not this decision was correct 1n cases 
where the appellant was not responsible for 
the delay in signing {he decree. In Secretary 
of Statev. Parijat Debi (10) this question 
was again considered by a Calcutta Full 
Bench. After full consideration they 
adhered tothe view takenin Bent Madhub 
Mitterv. Matungini Dassi (4). It was con- 
sidered thatthe period when a decree is not 
in existence and could not be copied, must 
be deducted, whether ornot an epplication 
for copy was made at a time when this 
application was useless. The learned 
Judges relied on a dictum in J. N. Surty v. 


(8)97 Ind, Cas. 307; 22 NL R60; AI R 1926 Nag. 
t 


at GR Ind Cas. 90; 49 C 999: 31 MLT193: AIR 
199? P C 35275 4UP LR (P. O) 103; 43 M L J 765; 
90W N156: 21ALJ 118; 370 LJ 86; 18 L W 
56; (1923) M W N 526;49 I A 307:P. 0) 

. (10) 137 Ind. Cas 526; A l R 193? Cal 331; 36 
CW N46; Ind Rul (1932) Cal, 311; 59 O 1215. . 
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T. S. Chettyar Firm (11). Their Lordships 
ofthe Privy Council stated at page 314* that 
the appellant was not responsible for the 
time taken up by the officials of the court in 
preparing and issuing the judgment and 
the decree; that had previously remarked 
that Counsel fot the Appellant might. well 
want to see the form of the decree before 
attacking it in his memorandum of appeal: 
Their Lordships; Lowever, were considering 
whether the time taken for procuring.a copy 
of the decree should be excluded in spite of 
the facli that a memorandum of appeal 
could be presented without a copy ofthe 
decree. The application for ec:py of the 
decree had been made onthe day on which 
the judgment was delivered and the question 
whether the time taken to prepare the 
decree should be excluded if the applicant 
would not inany case have taken stéps to 
obtain a copy did not arise. * 

The view of the Calcutta Full -Rench 
appears tousto involve two assumptions. 
In the first place, it seemslo.be assumed 
{hat the appellant’s conduct was affected by 
the fact that an application if made would 
be useless. Their Lordships cannot, we 
think, have intended to hold that all periods 
during which, for one reason or other, no 
progress in preparing the copy would ‘have 
been made, should be considered time 
requisite for obtaining a copy. ‘In ihig 
Province, at any rate, an unsuccessful 
litigant frequently takes time to consider 
whether or not he should incur the expensé 
of obtaining a copy in order to make an 


appeal possible. . There seems no: reason 
-why days -occupied in such consider- 
ation should be considered time re: 


quisite for obtaining a copy. ‘Section, 12 of 
the Indian Limitation Act does not. refer to 
the hypothetical period calculated from the 
date on which judgment was pronounced 
which elapses before a copy of the decree 
could be made ready; obviously it _ is 


difficult ifnot -impossible to calculate this 


period. l ; 

The next assumption is that the fling- of 
an application at a time when actual: copy- 
ing is impossible does not accelérate 
delivery of ihe copy. In this Provincé the 
decree is prepared bya court official. : The 
filing of an application will ordinarily lead 
to enquiry frcm the official whether or not the 
decree has been prepared and may thus 


(11) 109 Ind. Gas 1:6 R 302; 551A 161:A I R1928 
O 103:5 0 WN4i9:470L J 510: 26 A LJ 657; 
42 O (VN 845; 30 Bom. LR 812; 54 M L J 696; 98 
J, 207P C) > ee es 
“Page of ý Rang.—|&d.] ih. EEN 
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accelerate preparation of the decree. 


Again, itis the ordinary rulein offices in 


pending applications. It 


this Province that preference is given to long 
is not always 


. possible to have a copyist ready to deal 


‘with an application. | ; 
that an application owing to congestion or - 


It is obvious, then, 


work may be dealt with after the decree is 


signed, though it is made before the decree 
-issigned. Wedo not see how the period 


which elapses between pronouncing 


of 


judgment and delivery of copy can be 


treated as time requisite,. if such period 


: ~-mizht possibly. not. have elapsed had the 


application been made earlier. 


‘should know that lime previous 


In this Province at least an applicant 
to the 


making of an application h:s not been 


excluded in computing the period of limita- 


tion. He ought therefore io file an applica- 
tion -assoon as che has decided that he 
desires = copy. He.has no excuses for 
delaying merely because the decree has not 


been signed. The delay may retard the 


. attend after the copy is comp-:e'ed. 


delivery of copy ‘to him. It is as a. rule 
impossible to. stale what period would have 
been required if he had taken the obvious 
step of making an application before the 
decree was signed. The only practicable 
way of: computing the time requisite for 
obtaining acopy is to. calculate the time 


_ which actually. elapses between the applica- 


tion and the dayon which he is asted to 
This 
appears to us an entirely reasonable method 


_of calculating time requisite for obtaining 


copies. © > . i 
..We must therefore respectfully ‘dissent 
from the view taken by Kinkhede, A. J. C., 
in Pandu v. Rajeshwar (T). Section 12 of 
the Limitation Act cannot be interpreted so 
as to exclude periods during which there has 
been delay in drawing up the decree. As 
we have remarked,s.5of the- Limitation 
Act prevents-injustice :in sach cases. We 
agree with the view takenin Seth Jagannath 
y.Gangaram (1) Ordinarily at least the 
time requisite for obtaining copies will not 
run until applications are made. This 


_ appeal, then, is barred by time and must be 


dismissed with costs. 


A. Appeal dsimissed. 


BAJIRAO BA WANT V. EMPEROR, 


_ Contradictory 
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- Criminal Appeal No. 75-B of 1932. 
January 12, 1933. 
NIYOGI, A. J. C. 
BAJIRAO BALWANT- APPELLANT 
Versus < 
EMPEROR ~ RESPONDENT. 
Criminul Procedure Code (Act V of 1898), 8. 476— 
statements-—Ietracting from false 
statement—Advisability of prosecution—Alternative 
charges, when proper. i i 


Before making an order for prosecution under.s. - 
: 476, Criminal Procedure Code, the court should con- 
sider whether it is expedient in the interests of 


justice to prosecute and whether there is reasonable 
probability of a conviction. It is not necessary to ` 
prosecute a witness merely because he gave false; 
evidence before the Committing Magistrate if he has 
retracted it and given true evidence before the Ses- 
sions Court. In 1e Pandu Namaji Garande 2), In: 
the matterof Tripura Sankar Sarkar (3) and Allah. 
Wasaya v Emperor (4), referred to [p. 749 ecl 1.] ` 
Resort to the expedient of an alternative charge 
is only justified when it is difficulé to establish 


the falsity of one of the two statements. Local 


ae v. Gambhir Bhujna (1), followed. [p. 748, 
co 

Criminal Appeal against an order of the 
Sessions Judge, Amraoti, in Miscellaneous 
Criminal Case No. 5 of 1932, dated the 20th 
August 1932. l 

Mr. M. R. Bobde, for the Appellant, 

Mr. P. B. Lobo, for the Crown. 

Judgment, - Bajirao Balwant, Tulsiram 
Raoji, Natha Raoji,- Sheoram Januji, 
Motiram Saduji, Kisan Dattoo and Hayat 
Gulab, have been ordered by the Sessions 


‘Judge, Amraoti, to be prosecuted for the 


offence of perjury punishable under s. 193, 
Indian Penal Code by a complaint laid 
‘unders. 476, Criminal Procedure Code. Each 
of them has filed a separate appeal and this 
judgment governs the disposal of them al), _ 
- The aforesaid appellants were examined 
as witnesses in Sessions Trial No. 42. of 1931 
in which Ruprao, Kashirao, Rajaram- and 
Sadasheo were tried on the-charge of a con- 
spiracy to commit murder -and the actual 
commission of.murder of Musammat Lila- 
vati, who was a step-sister of Ruprao and 
Sadasheo. At the close of the trial thé 
Public Prosecutor withdrew the case against 
Rajaram and Sadssheo who were therefore 
acquitted, Ruprao and Kashirao were -ad- 
judged guilty and senlenced to death, On 
appeal to this court they were also acqui‘t- 
ed.on 23rd April, 1932. 


. Nearly 4 months after the decision by 
[his court the Public Prosecutor moved the 
Sessions Judge for action under s. 476, 
Criminal Procedure. Code. The learned 
Sessions Judge presumably thought that 


748 


the case was of a nature which did not re- 
quire any notice.to the accused nor any pre- 
liminary enquiry before taking the step 
he did. The learned Sessions Judge in his 
order dated 20th August 1932 notices that 
each of these witnesses had admitted 
in the Sessions Court that his earlier state- 
ment was false buit as he made no attempt 
-to reconcile the two conflicting statements 
he was held to have made them intention- 
‘ally. He accordingly came to the conclu- 
sion that one of the two contradictory 
_ statements was false to the knowledge ofeach 
-of the appellants. The learned Sessions 
Judge, however, omitted to address himself 
_¢o an important consideration laid down in 
8.466 that | 
“jy is expsdient in tue interest of justice that 
an enquiry should be made in this behalf. 
-, There is nothing in the order to 
indicate on what material the learned 
Sessions Judge formed his opinion that it 
was expedientin the interests of justice 
-that such an enquiry should be made. 
_-The statements of 6 out of 7 persons 
against whom the complaint is lodged, 
namely, Bajivao, Motiram, Nathu, Sheoram, 
-Kisan and Hayat Khan, were got recorded 
under s. 164, Criminal Procedure Code. All 
of thei maintained their statements in the 
Committing Magistrate's Court but retracted 
‘them in the Court of Session with the 
‘explanation that ths retracted statements 
were made under Police pressure. The 
story of coercion by the Police was dis- 
credited by this court but on a close analysis 
‘of the retracted statements this court came 
to the conclusion that they were unreliable 
and untrue, 


All these witnesses were examined to con- 
firm the evidence of the approver Bal- 
krishna, Bajirao, Motiram, Nathu, Hayat 
and Kisan spoke to their having over-heard 
the confidential talk among the conspira- 
tors and their evidence as well as that of 
Balkrishna himself as to the conversation 
being so loud as to be heard even by Lila- 
vati (deceased) was discredited as being 
artificial and untrustworthy. The story of 
Sheoram having heard the cries was dis- 
believed having regard to other evidence 
on record. It must be noticed that Motiram 
and Nathu were ihe principal witnesses 
against Rajaram and Sadasheo. against 
whom the prosecution was withdrawn. 

The statements made by the witnesses be- 
fore the Magistrate under s. 164, Criminal 
Procedure Code and before the Committing 
Magistrate were undoubtedly contradic- 
torv -to. those made in. the Sessions 
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Court. The witnesses, however, did 
not leave the court in doubt as to the 
truth of either statement but they boldly de- 
clared that their first statement was false. 
So far as the witnesses themselves were 
concerned it could not be affirmed that they 
desired to mislead the court by their previous 
statements which they had retracted. This 
court in order to satisfy itself about the justifi- 
cation for the retraction subjected the retract- 
ed statements to judicial scrutiny end inthe 
end it came to the conclusion that the retract- 
ed statements, as alleged by the witnesses, 
were false and untrustworthy. As observed by 
Hallifax, A. J. C., in Local Government v. 
Gambhir Biujiva (1) resortto the expedient 
of an allernative charge if only justified 
when it is difficult to establish the falsity 
of oneof the twoslatements. Here there is 
no such diffculty because the prosecution 
has all along maintained ihat the retracted 
statements were true and that the subse- 
quent statements made in the Sessions Court 
were false. : l 

Whiie considering the propriety of exer- 
cising judicial discretion in such cases, a 
question of vital importances arises. It is, 
if the witnesses who are bound by law to 
state the truth testifyio the untruth out of 
any motive of theirown, whether they are 
entitled to repent and repudiate the un- 
truth and disclose the truth. It would be 
a dangerous principleto lay down that the 
witnesses are bound to adhere to what they 
stated before the Police or the Committing 
Magistrate notwithstanding that the state- 
ments were false to their knowledge. -TË the 
witnesses are prosecuted for reverting. te 
truth after they candidly confess their 
previous untruth, will such prosecutions 
promote public confidence in judicial pro- 
cedure? The idea will easily gain ground 
that telling the truth in court or acknowledg- 
ment of am untruth, although made de- 
liberately, so far from receiving approbation, 
from the Court of Justice compels the wit- 
nesses under pain of penalty to adhere to 
untruth. ‘Moreover in this case it cannot. 
be ignored that all those witnesses were 
extremely reluctant to give evidence as is 
evident from the fact that the Police thought 
it necessary to get their statements recorded 
in the course of Police investigation under 
s. 164, Criminal Procedure Code, a circum- 
stance which ordinarily detracts from the 
evidentiary value of the statements and 
necessitates stricter judicial scrutiny. It 
would thus appearthat it is highly detri- 

(i: 103 Ind. Cas 101; 23 N L R 3b at page 37; ATR 
927 Nag. 189; 23 Or. L d 645. 
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menial to the public confidence in the 


machinery, of the Judicial Administration . 


that the impression should gain grcund that 
revelation of truth and confession of false- 
hood by witnesses is not only discountenanc- 
ed but penalised by courts of law. _ 

A researchinto the authorities in analo- 
gous’ cases fortifies mein the view that 
I have taken. In In re Pandu Namajv 
Gavande (2) the witness first made a false 
statement but in the later’ stages of his 
deposition, he repudiated it as false and the 
question ‘arose 


was expedient in the interests of ‘justice. 


Batchelor, J., observed that the question in’ 


such a case is not one of sympathy, but of the 
exercise of the judicial discretion in accord-. 
ance with the established practice of the 
court, which wasthat a deposition must be 
read asa whole anda witness must always 
be given an opportunity of correcting any 
answer given by him. To continue in his 
own words: f 
“The ‘present case does not, I think, in law sub- 
stantially differ from a case of more frequent occur- 
rence wherea witness, having made a false statement, 
is cautioned by the trying Judge and is informed cf 
various circumstances which seem to establish the 
falsehood of-that statement; and the witness after 
such caution acknowledges that his earlier statement 
was fal:e dnd corrects it. In such circumstances 
speaking within my own experience, l bave not kuown 
any cause where any Judge kas tboughbtit desirable to 
subject such a witness toa prosecution for perjury. 
And that &-Judge should refrain from ‘such direc- 
tion seems to me not unreasonable when it is 
membered that the essence of the offence of perjury 
consists, as I take it, in an attempt to mislead 
and deceive the court. 
here, it cannot be truly said that the epponent left the 
court: under the lie with which he began by attempt- 
ing to deceive it On the contrary, before his 
deposition was‘finished, he withdrew the lie and left 
the court under the impression of the truth. It may 
well be, and inthis case, 1 think is, the fact that 
his. motive in- thus withdrawing his lie was a motive 
which doeshim no credit. That, however, is not, it 
seems to me, a decisive consideration upon this ques- 
tion of discretion.” `- MA 
Similarly their Lordships of the Calcutta 
High Court, in a case reported ‘as In the 
matter of Tripura Sankar Sarkar (3) observe- 
ed as follows: “Had Tripura repeated here 
the false story he told before the Magist- 
trate no such application as the present 
would have been made: isittobe grant- 
ed because he hastold the truth here? 
Certainly not.” Thisis precisely the question 
in this case. In Allah Wasaya v. Emperor 


(2 39 Ind, Cas. -320; 19 Bom. L R 61;18Cr.LJ 
oo Qas. 476; 14 OW N 767; 37 O 618; 11 Cr, 
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whether’ prosecution - for 
perjury based on contradictory statements’ 


Yee. 


In such a case, as we “have: 
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(4), Dalip Singh, J., declined to ‘prosecute 


‘a witness for perjury on the principle that 


it is inadvisable to prosecute a man under 
this seciion if he has reverted tothe truth 
in the course of the.trial, and that the fact 
that thePolice immediately had his statement 
recorded unders. 164, Criminal Procedure 
Code, showed that the man had not been 
a ‘willing false witness” but an “unwilling 
witness.” 

Even when the evidence of the witnesses 
is found tobe false it is not incumbent on 
the courts to order prosecution, as has 
been donein. the present case, without 
exercise of. proper judicial discretion hav- 
ing due regard to its reaction on the- 
administration of justice. Rankin, C. J.. 
in Keramat Aliv. Emperor (5) observed 
that to prosesute people because they 
give evidence which is contradictory mere- 
ly on the basis of that consideration, isa 
very difficult procedure. The learned Ses- 
sions Judge in this case has given no 
reasons to show how it would be expedient 
in the interesis of justice to make an enquiry. 
So far as their statements were concerned. 
they have been admitted by the witnesses 
to be false and have been found by this 
court lo be false. However necessary from: 
the point of view of theoretical justice, 
their prosecution may be lhought to be, that 
would hardly be a sufficient ground for re- 
garding it as ““expedientin the interests of: 
justice’ to take this course. It may be 
conceded that justice in the absolute sense: 
may not be done but as was observed by 
Dalal J.,in Debi Dutt Tewari v. Emperor 

6): ; 
` a is no such invariable rule that justice must. 
ultimately be done. Oases occur where the matter 
is left in.doubt and real justiceis not done. Itis 
inadvisable that in following such a will-o-the-wisp 


as absolute justice parties should be put to enormous 
expense and the time of courts should be wasted.” 


Then again there is.-an important ques- 
tion whether there is any reasonable 
probability of conviction. The obvious de~- 
fence, which these witnesses have; is that 
they withdrew their first statement which 
was false to their knowledge and‘ left- the 
court in no doubt about it and the court 
also agreed with them. It-follows, there- 
fore, that their second statement which 
contradicted the first was true; if so the 
prosecution will-have to show that the first 
statement was true and the second state- 
ment was false. Is there any conceivable 

(4) 112 Ind. Cas. 468; 29 Or. L J 1034. 

(5) 113 Ind. Gas 842; 55 O 1312; A 1 R 1928 Cal. 86?; 
30 Cr. L J 221, ` 

(6) 110 Ind. 816; 26 A L J 1327; 290r LJ 784; AI 
R 1928 All. 548; 10 A I Or, R 442, 
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evidence to prove this isste on which the 
success-of the prosecution would depend ? 
The -only two witnesses relied on 
complaint are the reader of the Sessions 
Court and Mr. Gupta, the Committing 
Magistrate, and none else. In the criminal 
Court this cardiral issue cannot be cir- 
cumvented by the mere pointing out of 
the two contradictory statements. If there 
was any reasonable doubt as to which of 
these two contraditory staleménts was 


false the matter would have been different. 


But there is.avery clear finding by this 


court that the. first statement was. false’ 


which would naturally place the burden 
on ;the prosecution inthis case to prove 
that. the, first statement was true and the 
retraction was false, The attention of the 


learned Sessions Judge was obviously not’ 
drawn tothis vital questionin the whole 


Case. . 


~ It'‘may be noticed that to prosecute Moti- 


ram and Nathu whose evidence was mate- 


rial against Rajaram and Sadasheo is self- ` 


contradictory and futile since the prosecution 


was witbdrawn against Rajaram and Sada-. 


sheo. Tulsiram’s evidence had no direct 
bearing on the issue of murder. These wit- 
nesses as also others made. a clean breast 
of the whole thing in the Sessions Court 
by retracting their false teslimony the 
propriety of which has already been consid- 
ered. 


On an examination of the entire case I 


am positively of opinion that the prosecution 


1s inexpedient in the interests of justice and: 
thatthere is no reasonable probability of. 


conviction. I therefore, allow all the appeals 


and direct withdrawal of .the complaints. 
SAn A Appeal allowed. 
_. COCHIN CHIEF COURT. 
FULL BENCH. 
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the estate. ea oF 


Post diem interest given to a mortgagee or a charge 
holder-by way-of damages cannot be treated as a 


charge on the estate although when compensation for: 


breach of penal clauses,:the damages for which ma 
have even to be ascertained -by- court, is-awarded, it 
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may be regarded as a portion of the: mortgage money 

as it falls to be decided inside the provisions of the 

contract of mortgage and not outside it. Gruri Bai v. ` 
Krishna Kammathi (|), approved Narendra Bahadur 

Singh v. Oudh Commercial Bank Lid., Fyzabad 29), 

relied on. [p 752, col, 2.) 

[Case law discussed.] 


Second Civil Appeal against the decree of 
the District Judge, Trichur, in A. S. No. 
187 of 1106 dated 20-2-07, modifying the 
decree of the District Munsiff, Trichur, in O; 
S. No. 53 ‘of 1105 dated 30-3-1105. 

Messrs. Komatil Achutha Menon, C. A. 
ea and C. L. George, for the Appel- 
ant. 

Mr. A. Sankara Menon, for the Respond- 
ents. : 

Narayana Ayyar, C. J.- The sole ques- 
tion for determination in this second appeal 
by the original plaintiff is whether interest 
awarded to him as damages is a charge 
on the properties or not. 

The facts are these: — There was a parti- 
tion in the Maliakal tarwad in 1088 and. 
properties outstanding on’ kanom with. 
various tenants were also divided.’ But 
to equalise the shares one tavazhi - was: 
asked topay another tavazhi a certain sum’ 
of money at the time when the properties: 
would. be surrendered or surrenderable.. 
This has been construed to mean that the: 
amount was payable at the termination of 
the kanom demise under which the prop-' 
erty was then outstanding, the date of 
the kanom document being 17-11-1086. The. 
court of first instance gave a decree for: 
payment of the amount as it fell due abi 
the expiry of 12 years, that is to say on, 
17-11 1098. There is no complaint: before. 
us on that account.” The court of ` first 
instance also’ awarded interest'as damages: 
for non-payment of the money from the: 
due date up to the date of payment at 6. 
per cent. and made it a charge on the- 
properties secured for the payment of the’ 
money. In’ his appeal, the 19th defendant, ; 
wh) is a mortgagee and a subsequent 
assignee of the rights of the first tavazhi, 
contended that the interest allowed cannot. 
be made a charge on the property . and: 
effect was given to the same.by the lower? 


_ Appellate Court. on the strength of the. 


4 


ruling of this court in Gouri Bai v. Krishnêi 
Kammathi (1). - is fe 

.It is contended before us that post diem: 
interest given to a mortgagee. or-a. chargé? 
holder by. way of damages is a charge on. 
the properties and that Gouri Bai v. Krishna 
Kammathi (1), is not good law. The learned. 
Government Advocate who appeared - for 


(1) 8 Cochin 351, 
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the plaintiff-appellant in this court put 
his case thus: ~ Interest ‘as defined 
Stevenson & Sons, Lid. v. Aktiengésellschaft 
Fur: Cartonnagen Industrie (2), means end 
includes compensation allowed by lew, or 
fixed by the parities for the usa or for- 
bearance of money, or as damages for. its 
detention. Interest payable under a deed 
of mortgage is.an accessory which follows 
the principal and, therefore, becomes a 
charge on the property in law; and in 
spite of the decisions in Jowala Prasad v: 
Ghumon Singh (3), Bishen Dayal v. Udit 
Narayan (4), Mansab Alt v. Gulab Chand 
(5), Sri Niwas Ram Pande v. Udit Narain 
_ Misir.(6), Narendra Bahadur Pal v. Khadim 
Husain: (1), and'Chajmal Das v. Brijbhukan 
Lal (8), ‘Rikhi Ram v. Sheo. Parshan Ram 
(9), Mathura Das v. Raja Narinder Bahadur 
(10), end Badi Bibi Sahibal v. Sami Pillar 
(11), and Thayar Ammal v. Lakshmi Ammal 
(12), the rulings of the Calcutta and the 
Madras High Courts in Bikramjit Tewari 
v, Durya Dayal Tewari (13), Moti Singhv. 
Ramohari. Singh (14), Rama Reddi v: 
Appaji Reddi (15),-and the footnote case 
to Thayar Ammal v. Lakshmi Ammal (12), 
and: Vithoba v. Vigneshwar (16), allow such 
charge. - This cleavage end conflict of 
authorities as to whether post diem interest 
that may be awarded as‘damages can be 
treated as part of the mortgage money so 
as to be recoverable out of the mortgaged 
property in the same way as the principal 
amount and ad diem interest secured under 
the mortgage-deed did not escape the 
attention of the learned author on Mort- 
gages, Dr. Ghose, who makes the following 
observations on the subject: “The moit- 
gageé is, of course, entitled to his principal 
and also to interest if there is an agree- 
ment to pay it, but the English practice 
under which interest as such is payable’ 
under. a mortgage even in the absence of 
any “express agreement contrary ‘to the’ 
general rule as to loans, is not followed 


(2) (1918). A © 239 at page 241; 87 LJK B 416; 118 


L T 1267628 J 2:0; 34 TLR 206.7 ` 

(3) 2 A 617; 5 Ind. Jur, 154. 
. (4)8 A 486; A W N 1886, 216. 

(5) 10 A £5; A W N 1887, 297. 
(E) 3.4330; AWN 1591, 66. 
(1) 17'4 581; A W N 1895, 128. > v- ` 
(8) 17 A 511; 22 I A 199; 6 Sar. 624 (P O.)-. - - 
(9)18 A 316: A W N 1896, 78. a 
(10) 19 A 39;. 23 IA 138; 1O WN 52;-6M LJ 

914:7 Sar €8(P.C.)'° °° - — > + 
(11) 16 M 257 at page 258, 
(12) 18 M 331. 
(13) 21 O 274. 
(14) 24 O 699; 
(15) 18 M 248. 
(16) 22 B 107. 
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here, though if the debt is not paid when 


due, ihe mortgagee may recover interest 
by way of damages. Act XXXII of 1839, 
Chajmal Das v. ‘Brijbhukan Lal (8) 


Moti Singh v. R.mohari Singh (14).- But, 
the quesiion whether a mortgagee can add 
such money to his security is still a 
debatable point notwithstanding a large 
mass of case law on the subject more 
calculated to puzzle than to enlighten ‘the 
student. It would seem that though the 
mortgagee may add such interest ‘to his 
security, he cannot recover more than 6 
years’ interest as damages: Mathura Das 
v, Raja Narinder Bahadur (10), Moti Singh 
v. Ramohari Singh (14). But See Badi 
Bibi Sahibal v. Sami Pillal (11), Kama 
Reddi v. Appaji Reddi (15), Thayar Ammal 
v. Lakshmi Ammal (12), cf. -Narendra 
Bahadur Pal v. Khadim Husain (1), -and 
the cases cited therein; see also, in this 
connection Mansab Ali v. Gulab Chand - (5), 
Bhagwant Singh v. Dargao Singh (1%), 
Sri Niwas Ram Pande v. Udit Narain 
Misir (6), Gudri Koer v. Bhoobaneswari 
Coomar Singh (18), Bikramjit Tewari v.. 
Durga Dayal Tewari .(13). It - should’ be 
noted that though it is said in some of' 
of these cases that the mortgagor cannot- 
redeem except on payment of interest under- 
Act XXXII of 1839, it is `by-no means 
clear that the mortgagee can claim it 
against a purchaser- of the equity of 
redemption. I do not propose to travel 
through the long catena of authorities.- 
But I may be permitted to` observe that 
to treat the ‘compensation to which the 
creditor is entitled where the payment `of 
the debt is withheld, as something 
essentially distinct from interest is, as 


- Lord Westbury’s plain man would say, mere 


playing with words. 


The learned Government Advocate relies 


upon these observations and submits that- 


interest whether awarded by agreement 
express or implied or as damages under 


the Interest Act of 1839 is regarded as, 


payable under the mortgage document and, 
therefore, Should form part of the security. 
The inclination of the lea:ned author is no 


doubt’ in that way. There is yet another. 


school ‘of thought that when post diem 


interest is awarded as damages .for the. 


period subsequent to l 
payment the awardof damages cannot form 


the date fixed for‘ 


a charge on.the property, for in its view - 


the definition of ‘mortgage-money’ in the 


' Transfer of Property Act does not warrant’ 


(17) 11 A 416, 
(18) 19 O 19. ` 


yo. a? 
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it. The definition contained in the Transfer 
of Property Act that the “principal mcney 
and interest of which payment is secured 
for the time being are called the mortgage 
money” is in its viewan effective argument 
to say that interest, to be part of the 
mortgage money, must be actually secured 
for the time being under the mortgage in 
question. ` Unless its payment is sosecured 
by the deed, mortgage money cannot include 
interest and, therefore, cannot form a 
Charge. See Manikchand Maganchand v. 


Rangappa Koddappa, 59 Ind. Cas. 765 
(19), . and Pawan Kumar Chand v. 
Dulari Kuar 58 Ind, Cas. 216 (20). 


Interest by way of damages comes to be 
awarded in two classes of cases: (1) when 
there is a provision for the payment of 
interest up to a certain date but there is 
no provision for the payment of post diem 
interest aud (2) when there is no provision 
for, payment of interest at all in any form 
. or shape. Regarding the first class it is 
said that wherethe mortgage bond contains 
a stipulation for the payment of interest 
up to a certain date and there is nothing 
in the bond to suggest that the liability 
should cease on the due date the court 
presumes that. there was an intention to 
pay interest up to the date of payment 
and when. post diem interest is awarded 
the position is said to be the same as if 
the mortgage deéd contained an express 
provision to pay interest up tothe date of 
payment; and under the rulings of their 
Lordships of the Privy Council in the 


recént case, Ganga Ram v. Natha_Singh, 


80 Ind. Cas. 820 (21): 

“the mortgagee in the absence of any contract to 
the contrary is entitled to treat the interest dus 
under, the mortgage as a charge on the estate”, 
“Sand it is mostimportant’, | 


say théir Lordships, 


“that this general rule should not be shaken in any ` 


particular”. 

But: when interest is awarded in no 
sense’ under the contract in performance 
thereof but as damages for breach of the 


covenant for non-payment onthe due date, 
the question is whether the damages so- 


decreed would become a charge on the 
property and if so whether the charge so 


created ‘would take priority over a sub-' 
(19) 59 Ind, Cas, 765; 45 B 523; 22 Bom, L R. 


1435. 
(20) 58 Ind. Cas. 216;1 P L T 544. ` 

(21) £0 Ind. Cas 820; 11 O LJ_534; 2 Pat. L R25 
20 L W 101; 26 Bom.: L R 750;. A-IR1924 P.O 18 
22 A L J 688; 47.M.LJ 64; 100 &* AL R771: 35:M 
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a, 


L T 141; (1924) M W_N.599;5 Lah. 425; 6 Lab L J 551: ` 


511A 377; 1 Lah Cas.446; L'R 5A (P. O) 135; 6 P L7 
TIN 1O W N 469; 29 © W N 558 (P. O.) 
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sequent mortgage. Such award can only 
sound in damages, and it is nothing else 
than damages tor the breach of contract; 
and since it cannot be brought under the 
first category’ mentioned above the ques- 
tion remains still ina difficult state. But 
the reason of the rule requires that it 
should not be treated as money payable 
under the mortgage so as to form part of 
the mortgage-money and, therefore, not a 
charge on the propeity. This will all the 
more be appealing in cases where a sub- 
sequent mortgagee or purchaser has come 
into being and several complicated ques- 
tions will arisé if that be treated as a 
charge on the property with regard 
to its commencement, with regard to its 
duration and its extent. We are not, 
therefore, inclined to treat such award as 
forming a charge on the estate. This is’ 
in accord with the previous view of this. 
court expressed in , Gouri .Bai y. Krishna 
Kammathi (1), which we are not pre- 
pared to treat as bad law, We. 
wish to guard ourselves by saying that 
when compensation for breach of penal’ 
clauses, the damages for which may have 
even to be ascertained by court, is awarded, 
itmay be regarded as a, portion of the ` 
mortgage money, as it falls to be decided, 
inside the provisions of the contract of 
mortgage and not outside it as in this 
case. See Narendra Bahadur Singh v.. 
Oudh Commercial Bank Ltd,, Fyzabad, 30 
Ind. Cas. 328 (22), This second appeal, there ^ 
fore, fails and isdismissed with costs.’ 
_ One point was, however, brought to our 
notice by the learned Vakil for the respond-, 
ents though heis not interested in the’ 
matter in the view we take of the ques- 
tion of charge on the property, That is, 
that in calculating’ interest the plaintiff: 
has committed a mistake inthe plaint which’ 
is perpetrated in the decree also. Though. 
he apparently claims interest from 1-1-1099. 
the interest put down as so calculated’ 
appears to be for one year more than he’ 
isentitledto. This mistake may berectified 
in the decree to avoid complications in 
future at the instance of others -who-do not 
appear now, . 
Sahasranama Ayyar, J.—T agree. 
Ouseph, J.—I also agree. ee 
N. Appeal.dismissed: : 
(22) 30 Ind. Cas, 323 at page 349; 2 O L F402.. ~ 
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Second Civil Appeal No. 1498 of 1929. 


„April 24,1933, | ` cat 


ee R, BHIDE, Jav l 
MAGHI MAL—PusintirrF—APPELUANT : ` 
A : | WETSUS. ` i 
DARBARA SINGH AND OTHERS— . 
DEFENDANTS — RESFONDENT3. ` 


Contract—Third party's right to sue - Transaction: 
between-A and B—Money reserved for payment to.. 


C—O's right tosue—Privity of contract—Trust. 7 
Where A mortgaged his land to B and left with 
B a certain portion of the mortgage money to bê 


paid to C, a-creditor cÈ A, and C brought a suit, 


against B for recovery of the amounts so reserved 
with him : 


Held, that there was no privily of contract bet- 
and C was not entitled io sue B.. 


ween B and G 

Tbe principle laid down in Khawaja Mohammad 
Khan.v., Hussaini Begam <6) should be confined 
to special cases, where e, g, by virtues of the con- 
tract in question, a trust is created in favour of a 


third party and in a case of 1he presept type no: 


trust is created in favour of the third party in 
respect of the money reserved. Muhammad Sadig 
v. Sahib Bibi (1), dswaram Pillai v. Taragan ( 7), 


Tirumulu Subbu Chetti v. Arunachalam Chettiar. 
(18), followed. Yorabaz Khan v. Nanak Chand (4). 


and Gauri Shankar v. Mangal (5), dissented from, 
[Gase law discugsed.] | 


‘Second Civil Appeal from a decree of the 


Additional District Judge, Ferozepore, dated ` 


the 16th March, 1929, reversing that of the 
Subordinate Judge, Second Class, Feroze- 
pore, dated the 30th November, 1928. . 


Messrs, Asa Ram Aggarwal and Fakir 


Chand, forthe Appellant. 


Mr. Gobind Ram Khanna, for the Respon- 


dents. 


Judgment.—The matetial facts of the. 


-Case giving riseto this second appeal were 
briefly as follows:— a a 

On the 3rd February, 1923, one Bagga 
Singh mortgeged his land in favour of 


Darbara Singh for Rs. 1,200. A sum of, 
Rs. 1150 outof the consideration wes left. 


with Darbara Singh for payment to the 


plaintiff Maghi Mal who was a creditor of- 
Bagga Singh. This sum not having been, 


paid according tothe contract, Maghi Mal 


instituted the present suit for recovery of, 


the amount with interest at one per cent. 
per mensem. .The. suit was resisted by the 
defendant Darbara Singh mainly on the 
ground thatthe plaintiff was not a parly 
to the contract on which: he based his claim 
and had therefore, no locus standi to sue. 
The trial Court held that there was an 


assignment in favour of the plaintiff and. 


decreed thesuit. -On appeal, however, the 


learned District Judge.came to a contrary’ 
conclusion relying chiefly on Muhammad; 


}45-—-90 & 93 
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Sadiq v. Sahib Bibi (1). Chet Kuar v. Gur-. 
mukh Singh, 75 Ind.: Gas. 940 :(2) and 
Kherode Behari v.. Raja , Narendra": Lal 
Khan::55Ind. Cas. 310 (3). The appeal was 
accordingly accepted and the plaintiff's suit. 
dismissed. l a AS 

The learned Counsel for the' plaintiff- 
‘appellant has urged in this second appeal 
that the learned District Judge’s view is 
erroneous and in support of this ‘contention. 
‘has relied chiefly on’ a recent Division 
Bench judgment of.this. court reported as 
Torabaz Khan v. Nanak, Chand (4). This 
judgment was followed in a Single Bench 
judgment reported -ås Gauri Shankar v.: 
Mangal (5) the factsof which were practi- 
cally on all fours with the present case. 

It may beconceded at once that ` there 
are observations inthe judgment of Agha. 
Haidar J., in Torabaz Khan v. Nanak 
Chand (4), which support the contention 
of the learned Counsel for ihe appellant 
butit may be pointed out thatthe learned 
Judge has held in ihe first part of the 
judgment, in view of the signature of 
Gopi Chand onthe lease in quesiion and 
other evidence on the record, that there was 
a tripartite agreement and Gopi Chand 
was a party to the transaction for all 
practical purposes. In view of the 
finding the further remarks on which 
reliance is placed by the appellant before 
me, appear to be rather inthe nature of 
obiter dicia. I further note the other 
learned Judge wha sat on the, Bench. 
Tek Chand, J.) merely agreed-in h's con- 
clusions indicating (apparently) that he. 
was not prepared to adopt the entire line 
of reasoning of his learned colleague. The 
Single Bench decisionin Gauri Shankar v.: 
Mangal (5), merely follows Troabaz Khan: 
y. Nanak Chand (4). The decision of the 
question raised before me would appear to 
depend largely on a correct interpretation 
of the decision of their Lordships of the: 
Privy Council in Khwaja Muhammad Khan 
v. Hussani Begam (6). In thet case there. 
was acontract between A and B at the 
time of the marriage of the former's son 
with the latter’s daughter (both of whom. 
were then minors) that A would pay Rs. 500, 
per mensem to the bride as ‘kharch pan- 

(1) 54 P L R 1902. ik. 

(2) 75 Ind. Cas. 940. , 

(3) 55 Ind Cas. 310; 23 O W N 453. 

(4) JAR Ind. Cas 263; 33 P LR 625; A TR 1939: 


Lah 566; Ind. Rul (1932) Lah 417. 
(5) 141 Ind Cas 480; 34 P. L R. 192. 


(6) 7 Ind, Cas 237; 32 A 410; 1E O W N 865; 7 
A LJ 871; (1910) M W Nala: 8 MLT 147; 22 U T- 
R 638; 20M L J 6145-37. 1 -A.162 .. 


J` 205; 12 Bom, L 
(PQ), ` 


+ 


154, 
aA š 

dan’ and certain property was also charged 
for .thé purpose. Some years after the 
marriage, differences arose between the 
husband andthe wife and the latter sued 
A, her father-in-law, for recovery of karcha 
pandan. One of the points taken up on behalf 
of A was that the plaintiff not being a party 
to the contract in question was not entitl- 
ed to maintain the suit. Then Lordships, 
however, heldthat she was entitled to do 
so. The reasons given by their Lordships 
in support of their view were as follows:— 

“First, it is-contended on the’ authority | of 
Tweddle v. Atkinson (7) that as the plaintiff was 
noparty tothe agreement, she cannot take advan- 
tage ofits provisions With reference tothis itis 
enough to say that the case relied upon was an 
action of assumspit, and tbe rule of common law on 
the basis of which it was dismissed is not, in their 
Lordships’ opinion applicable to the facts and 
circumstances of the present case. Here the agree- 
ment executed by the defendant specifically charges 
immovable property for tbe allowance which he 
binds himself to pay tothe plaintiff: she is 
only person beneficially entitled underit. In their 
Lordships’ judgment, although no party to the docu- 
ment, she is clearly entitled to proceed in equity 
to enforce her claim.” 

“Their Lordships desire to observe «that in 
India and among communitis circumstanced as the 
Mnhammedans among whom marriages are con- 
tracted :for minors by parents and guardians, it 
might occasion serious injustice if the cominon law 
doctrine.was applied tc agreemenlsor arrangements 
in Connection with such contracts” 


: Tt would appear from the above quotation 
that their Lordships’ decision was limited 
tothe facts -and circumstances of the case 
before. them. A somewhat wide interpre- 
tation- appears to have been placed on the 
above ruling: by the Calcutta High Court 
in-Deb Narain Dutt v. Ram Sadhan Mondal 
(8) and Dwarka Nath Ash v. Priya Nath 
Malki 36 Ind. Cas. 792 (9) but this view does 
not ‘appear to have been followed in later rul- 
ingsofthe same court: Kherode Behari v. 
Raja Narendra Lal Khan (3), Jiban Krishna 
Mallik v. Nirupama Gupta (10) and 
Krishna Lal Sadhav. Pranida Bala Dasi 


(11). Itwas also not adopted in Chet Kuar’ 


v.Gurmukh Singh (2%), a Single Bench deci- 
sion of this corrt. -> 

The English cases bearing on the poin 
were considered by Page,J.,in Jiban Krishna 
Mallik v. Nirupama Gupta (10). It was 
pointed out therein that the remarks -of 


. (T) (861) 1. B' & S 393; 30 L J QB 265.8 Jur.. 


(N. s.) 332; 4 LT 4i8;9W R781; 124 RR 619; 121 
E R 762 ; 

(8) 20 Ind. Cas. 630; 41 O 137; 170 W N 1143; 18 
OLJ 603° |. 
mY 36 Ind. Čas 792:22 O W N £79; 270L J 


(10) 96 Ind. Cas. 816; 53 C. 922;30 C W N 812; 
AT R 1926 Cal 1009. 

11) 114 Ind. Cas .658; 55 C 1315; 32 OW N 
634; 47 O L J 587; AIR 1928 Cal 518. ss 
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abt: 


Lord Hatherley in Touche v. Metropolitan 
Railway Warehousing. Company (12), 
on which reliance was placed in Deb 
Narain Dutt v. Ram Sadhan Mondal ' 
(8)- must be read with the facts 
of that case, which show that the plaintiff 
there, was treated as a person in whose 
favour atrust was created. It was further 
held that the true equitable principle as 
regards the right of a third person io sue. 
on a contract towhich heis noparty is 
to be found in Gandy v. Gandy. (13) 
where Cotton, L. J., observed as follows:—: ` 

“Now, of course, as a general rule, a contract can-. 
not be enforced except bya party to the contract, 
and either of two persons contracting together can 
sue the other, ifthe other is guilty of a breach 
or does not perform the obligations of that contract. 
But a third person, a person whois not a party” 
to the contract, cannot doso. That rule, however,. 
is subject to this exception, if the contract, although’ 
inform it is with A is intended to secure a beneñt 
to B, so that Bis entitled to say he has a beneficial’ 
right as cestui que trust under that contract: then’ 
B would in acourt of Equity, be allowed to insist 
upon and enforce the contract. That,in my opinion 
is thaway in which the law may be stated ” 


In Achuta Ramv. Jainantan Tewary’ 
(14) reliance is placed by Bucknill, J., 
on two rulings of the Privy Council 
Jamna Dasv. Ram Autar Pande (15) end 
Nanku Prasad Singh v. Hamta Prasad. 
Singh (16), which show that a person who is, 
not a party toa contract has no locus standi. 
ina case of the present type to sue 
forthe amount left by his debtor :with an 
alienee for payment to him. These. rulings- - 
seem tobe practically conclusive -on. this 
point. ; 

The weight of authority seems to be in 
favour of the view that the principie laid 
down in Khwaja Muhammad Khan v. Hus- 
saini Begam (6) should be confined: to spe- 
cial cases, where e. g., by virtue of ihe -con- 
tract in question, a trust is created in favour: 
of a third party Iswaram Pillai v. Taragan 
(17). “It was pointed out in Iswaram 
Pillai v. Taragan (17) that ina caseof the 
present type, a “trust” cannot be said to'be 
created in réspect -ofthe money left with 
the alienee. Asimilar view was taken by. 
the Punjab Chief Court in- Muhammad 


(12) (1870) 6 Oh App. 671. 

(18) (1885) 20 Ch. D 57; 44LJ Ch 1154; 53 L. T 
306: 57 W R £0°. ; 

(14) $6 Ind Cas. 287; 5 Pat. 468; A I R 1926, 
Pat. 474; TP. L. T. 424; (1926) Vat 327 __ l 
(15) 13 Ind Cas 394: 34 A63; 16 O W N $7: 
1lLM LY; 9 AT J 3°; (1912) M WN 32; 15 
ML J6 14 Bom L R 1; 21 MLJ 1158; 39 IA 
7 (P ©). oN 1 
(16) 95 Ind. Cas. 970; 3 P L T 637; 260 W N 771;. 
A1ILR1923P054,  . 

(17) 23 Ind. Oas. 951; 88 M 753; 26 M LJ- 
27. : ye ar oie cae < 


w | 
Sadiy v. Sahib Bibit (1). The whole case 
lawon the. subject .wasrecenlly conside.- 
ed bya Full Bench ofthe Madras High 
Cout in Tirumulu Subbu Chetti v. Aruna- 
chalam Chettiar (18) and it wes held there- 
in that aperson who is no pariy to an 
agreement between a transferor: and a 
transferee, has no right to enforce against 
the transferee a stipulation for payment 
of money to him, containedin the deed of 
transfer and that the mere fact that the 
transferor is also made a party tothe suit 
‘makes no difference in this respect.. 

- In view of the above authorities (which 
were apparently not brought to the notice 
of the Division Bench which decided Torabaz 
Khan v. Nanak Chand (4), the respondent 
in that case being unrepresented by Coun- 
sel), I uphold the decree of the learned 
District Judge and dismiss the appeal. In 
view .of allthe circumstances, however, 
-lleave the parties to bear their costs. 

A. Appeal dismissed. 
(18) 124 Ind. Cas. 55; 58 M L J 420. 2t L W 371; 
A LR 1930 Mad 382; Ind, Rul. (1930) Mad. 567; 53 


_ MADRAS HIGH COURT. 
Civil Revision Petition No. 14 of 1932. 
February 2t, 1933. 
SUNDARAM CHETTY, J. 
T. R. MANIKKAM PILLAI AND ANOTHER 
-—PLAINTIFFS— PETITIONERS l 
l VETSUS KA 
T.S, MURUGESAM PILLAI AND OTHERS“ 
— DEFENDANTS — RESPONDENTS, 

Court--Fees Act (VII of 1870), Sch. II, Art. 
Suit for division and separate possession of plaintiffs 
share as against other tenants-in-common—Court-fee 
payable. 

Where in a suit for partition of immovables, it 
appeared that though severance in status was 
effected, there was no actual division by metes and 
bounds and the plaintiffsand defendants remained in 
‘oint possession: ` 

Held, that the suit was for division and 
separate possession of the plaintiffs’ share as against 
other tenants-in-common and that the claim fell 
under Art. 17-B, Sch. II, Court Fees Act. Hr 

Secretary of State for India in 
Lakshanna (1) referred to. 

Petition under s, 115 of Act V of 1908 
and s. 107 of the Government of India 
Act praying the High Court to revise the 
order of the Court of the Subordi- 
nate Judge, Kumbakonam, dated the 4th 
November, 1931 and made in A. S. No. 6-of 


Mr. T. M. Krishnaswami Iyer for Mr. 
A. Nagaswami Iyer, for the Petitioners. 

Mr. B. Sitarama Rao, for the Respond- 
ants, l 


Council v. 


"12 Be. 
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Judgment.—The question of court-fee 
payable has to depend on the allegations’ 
in the plaint, and this is not the stage at 
which the court should say whether these 
allegations are true or not, In the plaint, 
there is no prayer for a declaration that 
the partition deed referred to therein 
should be set aside, nor is any declaration' 
asked for in respect of it. The trend of 
the plaint seems to be that though sever- 
ance in status.is effected, there was no 
actual division by metes and bounds, but 
on the other hand, the plaintiffs and de- 
fendants are in joint possession (vide para.’ 
22 of the plaint). So far as the partition 
of the immovables is concerned in view 
ofthe prior division in status, the suit is 
for division and separate possession of the 
plaintiffs’ share as against other tenants- 
in common. The claim will fall under 
Art. 17-B, Sch. II, of the Court Fees Act: 
Secretary of State for India . iw 
Council v. Lakshanna (1). The fixed. fee of 
Rs. 109 has been paid. a 
There is an additional prayer for rendi- 
tion of accounts. This portion of the claim 
will bring the case under clause (f) of sub- 
s.4 of s. 7 of the Court Fees Act. cae 
The plaintiffs should value..this relief as 
a suit for accounts, and pay additional 
court-fee within a time to be fixed by the 
lower Court. The ordersought to “be revis- 
ed.is modified accordingly. The parties 
will bear their own ccsts. 
_ N. KA. Decree modified. 
(l) Ind, Gas.80; GEM L J 24; Ind. Rul (t)35) Mad 
67; (1933) M W N 114, 


LAHORE HIGHCOURT. 

Civil Revision Petition No. 676 of 1932. 

April 20, 1933. ° 
BHIDE, J.: 
Lala HANS RAJ KHANNA AND ANOTHER — 
- . PETITIONERS 
Versus 
RAMDITTA MAL—CreEprtor— 
a RESPONDENT. 

Provincial Insolvency Act (V of 1929), s. 61 (4)— 
Separate and partnership debts, distinction between— 
Partnership debt fur which insolvent partner is also 
personally Liable, whether separate debt. 
In sub-s 4 of s. 61 of the Provincial Insolvency Act, 
the expression ‘separate’ debt is used as opposed to 
‘partnership’ debt. A partnership debt means a debt 
which is due from a partnership and the fact, that 
the insolvent partneris also personally liable for the 
debt would not deprive the debt of the character of a 
partnership debt for the purposes ofs.61(4), Jethalal 
Chhotalal Shah v Lallubhai Mulchand Mehta. (1), 
‘Ahmad Haji Dossal Moosa v,Mackenzie Stuart & Co, 

(2), distinguished, l i i 


. 


i 
“ 
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a IANS RAS v 
-- Petition’ for’ revision of the order 
of the Additional District Judge, 


Lyallpur, dated the 16th July, 1932, revers- 
ing that of the Insolvency Judge, Jhang, 
dated the 80th March, 1931, 
Mr. Kishen Dayal, for the Petitioners. . 
Mr. Mehr. Chand Mahajan, for the Respond- 
_ ent. . ki : oe 
Judgment.—One Maya Deas, who wes 
a partner ii a,fiim named Ganesh Das 
Kala Ram, was. adjudged insolvent on-the 
2nd of March, 1929. The Punjab National 
Bank obtained a decree for Rs. 17,905-7-10 
against Kala Ram, ‘Maya Das and Nanak 
Chand as the proprietors of the firm Ganesh 
Das Kala Ram on the 25thof May, 1928: 
The decree was subsequently assigned to one 
Ramditta Mal and he put forward hia claim 
on the basisofthe decree in the insolvency 
proceedings against Maya Das. .This claim 
was. resisted” by certain  ereditors 
of Maya Das, who claimed priority in 
respect of théir debts on the ground that 
the separate debts of Maya Das should 
take precedence over the partnership debts 
of the firm Ganesh Das-Kala Ram accord- 
ing to the provisions of s. 61 (4) of the 
Provincial Insolvency Act.. This. objection 
was: upheld..by, the learned . Insolvency 
Judge, but on appeal his order was set 
aside by the learned District Judge, and 
Ramditta Mal was allowed to rank along 
with the separate creditors of Maya Das. 
“The ‘Official Receiver and Chaudhri Raja 
Ram, a creditor, have preferred a petition 
for. revision of this order. , 
It is contended on behalf of the peti- 


tioners that the debt on the basis of which 


a decree was obtained by the Punjab 
National Bank being admittedly due from 
the firm. Ganesh Das-Kala Ram, Ram- 
ditta Mal had no right according -to. law 
to rank along. with. the other creditors of 
Maya Das and. that the decision of the 
Insolvency Judge wes correct. 
The learned Counsel for. the respondent 
has urged that in the promissory notes on 
which- the. suit was based. the insolvent 
Maya Das had. made himself personally 
~ liable for.the debt and hence Ramditta 
Mal had the choice to treat it as a separate 
debt of Maya Das. I have seen the pro- 
missory notes in question.. These are 
signed by Maya Das on behalf of the 
partnership. The notes are on a printed 
form and the: words ‘jointly aud severally’ 


no doubt occur in the body of the pro- - 


missory. notes, but I donot think that this 
can. affect the legal position- When a 


. RAMDITTA MAL. 


“ Das personally. 


|; id 


the partners are nécessarily liable jointly 
as well as severally cfs. 43 and s. 249 of the 
Indien-Contract Act. Insub-s. (4) of s. 61 of 
the Provincial Insolvency Act, the‘exprec- 
sion ‘separate’ debt is used as opposed to 
‘partnership’ debt: I understand. the latter 
to mean a debt which is due “from a 
partnership and in the present instance, 
there is no rocm for doubt that the debt 
due to Ram Ditta-Mal was originally due 
from’a ‘partnership’ and not from Maya 
Maya Das may have been 
personally liable for the debt as a partner 
but. that would not, inmy opinion, deprive 
it of its character as a ‘partnership’ debt 
for the purposes of s. 61 (4) of the .Fro- 
vincial Insolvency Act. To hold. that a 
debt for which a partner is personally 
liable ceases to be partnership debt would 
practically obliterate all distinction between 
the expressions ‘partnership’ debts and 
‘separate’ debis es used. in that™section. 
The learned District- Judge appears’ to 
have relied chiefly on Jethalal’ Chhotalal 
Shah v. Lallubhai Mulchand Mehta (1). 
The facts of that case appear tohave been 
rather peculiar as the promissory notes in 
question in that case was signed by a 
partner on behalf of the firm as well as 
in his own individual capacity. The case- 
is thus distinguishable. The facts im 
Ahmad Haji Dossal Moosa v. Mackenzie: 
Stuart & Co.-(2), to which the learned 
Counsel for the respondent has -referred, 
were also different. In my opinion, the. 
debt of Ramditta Mal, being originally 
due from the firm Ganesh Das-Kala Ram, 
it: cannot rank along with the .separate 
debts ofthe other creditors and the deci- 
sionof the learned District Judge cannot: 
therefore, be upheld: A 

I accept the petition for revision . and, 
setting aside the order of the learned 
District Judge restore that of the trial Court 
with costs. = 


Ae ` _ ` Petition accepted. 
(1) 127 Ind Cas 335; A IR 1920 Bom 380; 52 Bem. 


L R 702: Ind Rul (1930) Bom 559. | 
(2) 105 Ind Cas 366; A I'R 1928 Sind 40: 


Uebt is incurred on behalf -ofa partnership E 


|| 
1933 ' 


-CALCUTTA HIGH COURT. , 
Appeal from Original Decree No. 


> June 7, 1982; . = 285 
MUKERILAND Bartuny, JJ: |; %4 


SARBAMOHAN BANERJEE . 
PLAINTIFF—APPRLLANT ^ -70 
. ` VETSUS , a ett oe 

MONOMOHAN BANERJHE— `; 

AND OTHERS—DEFENDANTS—-RESPONDENTS: } 
. -Transfer of Property Act (IV. of. 1882), 8. 122— 
Gift—Onerous ~- gif t— Acceptance—Essentials—Sepa- 
rate acceptance of onerous: condition, if essential. 

For ‘acceptance of’ an onerous’ gift, acceptance 
,o£ the, gift jitselfis. sufficient and an acceptance of 
tle onerous condition: also at. the same time is 
mot necessary, , ~~~" ese ge 
- Where the donee ‘receives from the ‘donora deed 
of gift knowing that it isa deed of gift ‘and 
never thinksof doing anything contrary to its 
terms, it is more-than enough to constitute accep- 
tance,even if the-donee may not know that an 
onerous’ condition is attached to the gift. Xenoa 
v. Wickham (1), London and County -Banking Co. 
v. Londonand River Plate Bank (2), - Siggers v. 
Evans (3) and Standing y. Bowring (4), referrred 
t i $ = 


2. + 
` Appeal against the decree of the Ad- 
ditional Sub-Judge, Dacca, dated the 27th 
November, 1928. ; 
Messrs. Jogesh | Chandra” Roy, Pra- 
kash Chandra Pakrashi, and Satindra Nath 
Khasnabis, for the Arp ellants, 
Messrs. Romesh Chandra Sen and Kanai 
Lal Saha, for the Respondent. 


Judgment. In this appeal which the 
plaintiff has preferred from a decree and 


a decision by which the Additional 
Subordinate Judge of Dacca hag 
almost entirely dismissed his sult, two 


quesiions have been raised. The plaintiff 
is the eldest son of one Hara-Mohan Banerjee 
by his predeceased wife. The defendants 
Nos. 1 to 3 are Hara Mvhan's sons by Kula- 
kamini (Second wife) who is defendant No. 
4, The plaintiff prayed for -partition of 
certain immovable properties, to wit, two 
houses and some movables ofthe valueof 
Rs. 5,696. The Subordinate -J udge held 
that the two houses had been mede a gift 
of by Hara Mohan in favour of his wife, de- 
fendant No. 4 and. ihat as regards the 
movables the plaintiff had failed to make 


out his case. He accordingly dismissed the’ 


suil for partition and gave a decree to the 
plaintiff for Rs. 10-S only cn the defendan‘s 
admission that there was an old iron safe 
of the value or Rs.42in existence as the 
only item of joint family movable prop- 
rety. The two questions raised relate to: 
Ist the validity ofthe gift and 2nd the 
existence of the movables. 

c. The gift is evidenced by a deed written 


- 


SARDAMOHAN BANERJEB 4, MONOMOHAN BANTRIER. 


“admissions and 


WAY 
‘in its entirety by Hara -Molian himself and 
he. personally..:took. it to the. -registration 
.Office:,and had : jk. registered : there. ? The 
‘validity -ofthe deed: has been questioned 
Upon’: several grounds, with: iwhich we now 
‘Propose:to deal. 2 o a o 

cx. The first ground urged is that Hara Mohan 
‘was not of sufficient mental capacity or at any 
Tate was subject to undue influence.’ Hara 
cMohan: was a teacher by occupation. The 
‘plaintiff put down his age at 85 or 86 years, 
‘he - himself, ‘being as he says, 50 years of 
age. Though this may be absolutely correct 
-Hara Mohan undoubtedly was an old man. 
‘The evidence nevertheless is that he was 
working as a private tutor in: certain 
-families. The deed was executed on the 
‘14th January, 1924, and was registered on 
‘the next day. The post cards Fx. A Series 
-were admittedly written by Hara Mohan in 
December, 1922—Februar , 1924, and they 
‘clearly show that he was in a normal state 
-of mind even after more than a month of the 
transaction. He died on the 25th March, 
-1924. The oral evidence about the state of 
his mental capacity at and about the time 
of the transaction is clear and ‘positive. 
A’ final attempt has been made by the 
plaintiff through his witness P. W. No. 2 
Prafulla to make out that Hara Mohan had 
lost his memory, but temporary forgetful- 
ness of the mind of the kind spoken to by 
that witness is not sufficiently indicative 
of want of mental capacity. So far as un- 
due influence is concerned there is 


no sug- 
gestion in the evidence, far less any 
proof, excepting a story which P. W. No. 2 


,Prafulla has given, but which we cannot 


accept as true. pa 

The second ground is that there was no 
proper attestation of the deed. This argu- 
ment is sought to be supported by certain 
contradictions which are al- 
leged to be found inthe evidence but algo 
upon avery curious ground. It is said that it 
would appear from a will (Ex. E) which 
Hara Mohan executed in 1912 that he never 
intended to give his properties absolutely 
to Kulakamini and that it would also'ap- - 
pear from certain drafts of a deed ‘of gift 
made by him in 1921 and 1922 (Ex. D 
series) that he was hesitating as to what 
he should do and that, therefore, it should 
be: held that when he executed the deed of 
-gift in’ question he took the precaution of 
leaving some loophales so that the attestation 
-may.not be proper. This theory in our 
‘opinion is so grotesque in its character. The 
-will (Ex. E) whatever the ‘legal effects of 
the words used in. it-may be, shows a clear 
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intention on the part of Hara Mohan to cut 
off the plaintiff altogether: no words can he 
‘more forceful. or plain than what the deed 
contains. The drafts (Ex. D series) are all 
directed to the.same object. In them only 
small variations are noticeable as regard a 
a point of detail regarding the amount 
whichKulakmini would have to pay to Hara 
‘Mohan so long as he was alive. The fact 
that the drafts were not campleted and the 
deed: was not executed only shows that the 
old man was putting off the unpleasant 
business till the last moment giving the 
plaintiff every chance ‘to make wp, a con- 
duct ‘quite in keeping with that of an 
aggrieved but affectionate father: It has also 
been argued that Hara Mohan never in- 
tended the deed to be operative and went 
‘through a sham process only to please his 
younger wife and her sons. This is a theo- 
` -ry which is entirely conjectural and there 
is really no reason’ to suppose that when 
he ultimately executed. the deed he inten- 
tionally. did so in such a way as not to 
make: it effective. It is said that if he in- 
tended the document to be an operative 
one, he would have informed his son Ban- 
-kim in Jetters to whom he never mentioned 
tabout the gift at all. We see no force in 
this contention; the deed had been made 
“ over to Kulakamini herself and one of her 
sons Monomohén was one of the attesting 
` swithegses to it. To. turn now to the evi- 
dence relating to the attestation. There are 
‘five, witnesses to the deed. Of these, the 
-first two Revati B Basak and Sudanya 
‘Chandra De were cited but not called. 
‘Fhe other three are the son Monmohan, 
“ a.Pleader Nibaran Chandra Guha and one 
Rajendra K. Chatterji. 

-The story isthat Haramohan, Monomohan 
‘and others went to the house of the Pleader 
_ vin, the. early morning of the 14th January, 
“1924, and there the deed was written out 

by, Hara Mohan himself and the execution 

and attestation by some of the witnesses 
also- took place there and that subsequently 

Haramohan himself took the deed to the 
-witness Rajendra Kumar who attésted 

it on Haramohan’s admission of execution. 
“The evidence which the last mentioned wit- 

yidsses have given has been subjected to 
®-Seathing criticism. We, however, see no 

‘reason at-all to disbelieve the last mentioned 

two witnesses. Their evidence, notwith- 
btdnding all that has been said against it 

if; in-0ur- opinion, perfectly reliable. On 
that evidérice we have no, hesitation in 

‘holdirig‘that’ there was the requisite attes- 

tition: “In fairness to the appellant how- 
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‘to come to any such conclusion, 


‘opinion, no force. 
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ever, we may say that we are not satisfied 
that Revati and Sudhanya signed as wit- 
nesses under -circumstances which may 
constitute valid attestation, so far as Mo- 
nomohan is concerned: if- the Pleader wit- 
ness 1s believed—and we see no ground to 
disbelieve him—he too had properly attested. 
the deed. As against the Pleader witness 
Nibaran Chandra Guha who is anold man 
of 68, all that has been said is-that he is not 
well off, does not pay income-tax and has 
no register clerk. But he isa likely person. 


-to have been asked to help in the execu-. 


tion of the deed, because his house is 10 
or 15 minutes walk from Haramohan’s 
house. Haramohan was a tutor to his boys 
for 15 or 16 years and he was his Pleader. 
So far as the witness Rajendra is concern- 


‘ed it has been said that there was no ne- 


cessity for asking him to be a witness at 
all: but the witness is a Road-Cess clerk of 
the Dacca Collectorate and not unnaturally 
would be regarded as a-desirable- person 
to be a witness. : Some alleged discrepan- 
cies have been pointed out to us to make 


‘out that the story of the execution and attes- 


tation is-a myth, but we are not prepared 
The next 
contention is that there was no acceptance 


ofthe gift by Kulakamini such as is neces- 


sary under the law. The argument is 
based upon the fact that Kulakamini’s 
name was not registered in the Municipal‘re- 
cords or in landlord’s Sherista till afterHara- 
mohan’s death and also upon a statement 
‘to be found in the deposition of Kulakemi- 
ni herself to which reference will presently 
be made. Haramohan lived only two months 
and a half after the deed and the omission 
to mutate the name within that short period 
does not signify much. The statement in 
her deposition is that she knew nothing 
about the condition which is -io be found 
in the deed’ that she would have to pay 
Rs. 5 as maintenance allowance to Hara- 
mohan so long as he lived. It has been 


‘argued that when she did not know about 


-this condition there was no valid accept- 
ance by her. This argument has in our 
After execution Hara- 
mohan himself made over the deed to her 
and told her that he had made the gift 
to her and if she received the document 
knowing that it was a deed of gift: and 
never thought of doing- anything contrary 
to its terms, that was more than enough to 
constitute acceptance; l ao 


In English law assent by a donee is.presum- 


“ed until and unless he disclaims: Xenos 


| 
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v. Wickham (1), London and County 
Banking Company v. London and River 
Plate -Bank (2) and the same principle 
is extended even to onerous gifts: Siggers v. 
Evans (3) and in the case of Standing 
v. Bowring (4) Cotton, L. J., observed: 
“Now I take the law to be that where there 
is a transfer of property to a person, even 
though it carries with it some obligation 
which may be onerous, it vests in him at 
once before he knows of the transfer, subject 
to his right, when informed of it to say, if 
he pleases, ‘I will not take it’. When ın- 
formed of it he may repudiate it, it vests 
in him untilhe repudiates it.” Whatever, 
difference the wording of s. 122, Transfer of 
Property Act,may makein the matter, there 
is no authority for the view,which to us seems 
most unreasonable that for an acceptance 
of an onerous gift, acceptance of the gift 
itself is not sufficient, but an acceptance 
of the onerous condition also at the same 
time is necessary. Moreover the onerous 
condition in the present case is one of a 
trifling character 
not intended to be thought of or en- 
forced. We must accordingly overrule the 
contention. 

Lastly, it has been said that the deed 
created not a gift but a sale or a lease and 
that es no consideration passed the trans- 
action was invalid. This contention must 
be rejected. 

So far as the gift is concerned, we are in 
entire agreement with the Judge of the 
court below that it is unas ailab‘e. 

The other question, namely, as regards 
the movables is one about which we have 
sone doubis. We are not satisfied that the 
defendant’s case is ‘literally true. But here 
again it was for the plaintiff to prove his 
case. And the plaintiff has only to thank 
himself if on his evidence the court does not 
feel safe to proceed for he has professed 
ignorance even about his father’s hand- 
writing and signature. That there is an 
almirah in the houseis not denied by the 
defendants but their case is that it belong- 
ed to Kulakamini’s mother and she had 
given it to her. Bankim says, “The al- 
mirah has been in existence fiom . before 
my: birth ..These (the movables) in the 
house were all acquired by us except the 


(1) (1866)2 HL C 296;36 L J O P313; 16 L-T 
(Ns) 800; 149 RR 467. 

(2) (1888) 21Q B D 535; 
L T 37;37 W RBI . 

(3) (1855) 5 El & Bl 367;,3 O L R1209; 24 LJ Q 
B 305; 1 Jur .ws) 851; 103R R 52], 

(4) (1886) 21 Oh, D 282; 55 L J Oh. 218; 54 L, T. 
191; 34 W R 408, i DN 
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iron safe and the almirah.”  Kulakmini 
and Monomohan say that the almirah be- 
longed to Kulakamini’s mother, who had 
given it to her, but no independent wit- 
nesses have been called to prove this gift. 
The plaintiffs case is and that case has 
been supported by his sister Sashimukhi 
that the almirah belonged to her mother 
(Haramohan’s predeceased wife). But in 
his plaint the plaintiff has claimed only a 
fourth share in the almirah,which is contrary 
to his presentcase. In these circumstances 
we think we must hold that he has failed 
to make out his case. 
The result is that, in our judgment, this 
appeal fails and must be dismissed with 
Hearing fee: three gold mohurs. ~ | 
N.-A. Appeal dismissed. . 
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MADRAS HIGH COURT. 
_ Appeal Against Order No. 95 of 1930. 
January 25, 1933. 
_ PAKENHAM WALSH, d. 
Raja DAMARA KUMARA CHELLAMMA 
RAO BAHADUR VARU (DECEASED) AND 
ANOTHER — PLAINTIFFS — APPELLANTS 
versus 


Doctor BHOGARAJU PATTABJI 
SEETHARAMAYYA AND ANOTHER— 
DEFENDANTS RESPONDENTS. 

Civil-Procedure Code (Act V of 1908), 8. 16—Suit by 
rendee for specific performance of agreement to truns- 
fer charye with alternative prayer for refund charg- 
ing properties, whether suit for land—J urisdiction of 

ourt l pica 

The plaintiff sued for specific perfurmance to 
convey in assordance with the terms ofa draft. The 
property to be conveyed was a mortgage décree which 
was piss:d onan ussiguinent of certain arrears uf main- 
tenance. Jhe diaft also agreed to transfer a charge 
on a villagesituated within the local jurisdiction 
of the court, as indemnity. There was an aiteinative. 
prayer that, if specific performance was not decreed, 
the purchase money viz, Ks 32,000 may be refunded, 
and fora charge on the decree-debt and on certain 
properties in that connection. The defendant against 
whom specific performance was claimed did not 
reside within the jurisdiction of tbecourtthough the 
mortgaged property was within its jurisdic- 


tion: : 

Held, that the prayer for specific pérformance: of 
the sale of the charge, aud the alternaté relief for a 
charge in respect of the money : to be refunded gave. 
jurisdiclion to the court Vella:pa Chettiar v. 
Govinda Doss (l', distinguished. Nalum Lakshimi 
Kantham v. Krishnuswamy Mudaliar (2), referred 
to. f ag 
The proviso to 8. 16, Civil Procedure Code, extends 
the scctiontoa suit bya veniee for specific perform- 
ance of a contract to sell land ` T Ba 

Appeal against the order of the Court of 
the Subordinate Judge, Chittoor, dated, 
the 16th August 1929 and made. in OVS. 
No. 45 of 1927. ; 
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“Mr. P. Venkataramana- Rao, for. the 
Appellants, oe a ee 

Mr. K. Subba Rao, for the Respondents. 
*-Judgment. The- plaintiff brought this 
süit. for specific performance to convey in 
accordance with the term of a draft, filed 
with the plaint, exeéuted to her by the Ist 
defendant as trustee of the 2nd defendant 
and the members ofhis family. The prop- 
erty to be conveyed was a mortgage decree 
in O-S.-No.- 83 of 1918 on the file of the 
Court of the Subordinate Judge ôf Chittoor, 
which- Was passed on an assignment execut- 
edin favour of the 2nd defendant by orie 
Rani. Laksmikantamma of certein arrears 
óf- maintenance due to her. The draft 


also agreed to transfer a charge on a village | 


called Bhavanisankarapuram as an indemni- 
ty. There was an alternative prayer that, 
if specific performance was not decreed, 
the purchase money vriz., Rs. 32,000 may be 
refunded, and fur a charge on the decree- 
debt‘and on certain propertiés in that. con- 
nection. A preliminary issue’as to want of 
jurisdiction was-raised by the 2nd defend- 
ant and it was found-in his favour by the 
learned Sudordinate -Judge. An appeal 
has been preferred tothis court and the 2nd 
defendant has not appeared to contest it. 


| It is not disputed with regard to the prayer 
for specific pe-formance of the contract that 
the mortgage decree perse iS not immov- 
able property. The 2nd defendant against 
whom specific performance is sought ad- 
mittedly does not reside within the juris- 
diction of the court though the mortgage 
decree property is within its jurisdiction. 
But it is argued that the relief asked for in 
respect of enforcing the sale of the mort- 
gage of Bharanisankarapuram renders the 
suit one for land under s.16. It has been 
held in the Full Bench decision in Vellia- 
ppa Chettiar v. Govinda Dass (1) that a suit 
brought by the vendee to enforce a con- 
tract for the sale of land is nota suit for 
Jand under cl. 12 ofthe Letters Patent and 
fhe observations in Nalum Lakshimitan- 
tham v. Krishnaswamy Mudaliar (2) quoted 
by the learned Sub-Judge shows that all 
stiits mentioned.in cis. (a), (b), (©, (d) (e) 
and (f)in s. .16 of the Civil Procedure 
Code, fall: under “suits for land or other 
immovable property ’’ mentioned in cl. 12 of 
the Letters Patent. But it is argued that 
ihe proviso to s. 16 which speaks ofa “suit 
to obtain relief respecting immovable pro- 


(1) 118'Ind Cas 73: 57M 899; 30°L W 189: 57M LJ 
190: Ind Rul (1921) Mad-791; AT-R 1939 Mad 721, 
(2) 27 M 157, ae | 
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perty heid by or on behalf of the.defendant” 
will cover the preSent’case. . 2 
It has been decided in several cases that 
a suit by the vendor to'enforce specific 
performance of a contract to-purchase land 
is ‘a suit for land within the meaning of 
s. 16.- The proviso appears to me to extend 
the section to a suit by the vendee, for the 
relief is stated to be' one relating to immov- 
able property held. by the defendant as --in 
the present cas>. The condition laid down 
in the provis) that the. relief ean be: en- 
lirely obtained by his personal obedience _ 
is satisfied in this case. l 
The Full Bench decision doés mot really 
touch this matter. The prayer for specific 
performance of sale of this charge, i. e., 
prayer (a) of the plaint would therefore, J 
consider, give the'court jurisdiction, a 
As regards the alternative prayer (d) for 
refund of the purchase money the learned 
Subordinate Judge has met this by saying: 
“Iam of opinion that there is no_ prayer in_ the 
plaint for sale of any charge which the 2nd defendant 
miy have independently ofthe charges created in his 
favour under the decrée in O No. 33 of 1918 for 
realisation of the amount due to her.’ 


This-is because the alternative prayer fo 

refund runs as follows ' 
“that it be declared that in case the plaintiff is 

decreed arefund of the sail sum of Rs, 32?,C00 and 


‘interest thereon she is entitled to a charge on the 


said decree debt which is the subject-matter of the 
suit and the charge in respect thereof cn the pro- 
perties described in the schedule thereunder.” `- 


So the learned: Subordinate Judge says 
that the only charge which the plaintiff 
asks for is. the charge on the decree debt. 
This‘is correct on the wording but I feel no 
doubt the word “thereunder” is simply a 
slip for “hereunder”. In para. 5 of the 
plaint the plaintiff says, in describing the 
agreement, that the 2nd defendant -agreed 
to sell to her not only the decree in 0. 5, 
No. 33 of 1918 but the benefit of the charge 
created over certain items of immovable 
properties “described in the schedule A 
‘hereunder written’ for a consideration of 
Rs. 32,000. Schedule A at the end of the 
plaint in Bhavanisankarapuram village 
which was not charged under: the decree in 
O. S. No. 33 of 1919 but was a charge con- 
veyed to her as an addition under the sale 
contract. Ib is clear the word “thereunder” 
inpara. 19 (d) ıs purely a verbal stip, and 
as this app3alis not being opposed I have 
given permission to alter the word ‘‘there- 
under” to “hereunder” in pare. 19(d). With’ 
this alternative I think it is clearthat the 
court has jurisdiction under ths alternative 
relief (d) also; for.this charge is immovable 
property situate within the jurisdiction of the 
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court:. Maturi  Subbayya v. Kota 
Krishna: yya (3) which has not been over- 


ruled. -Í do not agree with the view of the’ 
learned Sub-Judge > that even if we under-., 


stand that-this charge , is asked. to be made 
part of the charge for securing the refund of 
the purchase money oe suit “will not 
lie under s. 16. I- of opinion 
that under. the fist jelief ie it stands and 
under the second as amended, the suit will 
lie in the Sub-Court. The appeal will be al- 
lowed but.without costs, as it is not opposed. 
Plaintiff will be permitted to withdraw the 
plaint from the District Court of Kistna, and 
re-present it in Chi.toor Sub-Cowt. Time 
6 weeks. 


N K-A. Appeal allowed.. 
» (3) 28 M 227. l 
PRIVY COUNCIL. l 
Appeal from the’ Supreme Court of Ceylon. 
May 4, 1933. 


Lorp ATKIN, LORD RUSSELL or KILLOWEN AND 
LorD MACMILLAN. ` 
P.S.S.M.K.T. CATHIRESAN CHETTIAR 
— APPELLANT 

- Versus 
N. S. NATCHIAPPA CHETTIAR — 
RESPONDENT. . 

Mortgajye—Priority — —Duly registered deed of earlier 

date—Presumption of priority— Dispute asto priority 
— Burden of proof. 
- A mòrtgage bond which -is duly registered con- 
fera, unless displaced, a valid security in priority to 
all ofa later date and the onus is on the person who 
claims undera deed of a later date to displace that 
priority. 


Messrs, D. B. Somer vell, K. C., and Harold 
Murphy, for the Appellant. 

Messis. L. De Gruyther, K. C., and H. I. 
P. Hallett, for the Respondent. 

Lord Russell of Killowen.- This is an 
appeal from a decree of the Supreme Court 
of the Island of Ceylon which set aside a 
decree. in favour of the appellant made by 
-the District Court of Colombo in an action 
wherein the respondent was the plaint- 
iff and the appellant was a defendant. 

The parties to this appeal are two money- 
Jenders, and the story concerns their 
dealings with a building contractor named 
Barnabas who was also a defendant to 
the action. By. the action (commenced: on 
2nd October, 1925), the plaintiff sought to 
recover from Barnabas Rs. 13, 027, the 
principal and interest due in respect of 
two promissory notes (dated the 20th and 
29th January, 1925), representing moneys 
Jent to-him by. the plaintiff and: alleged 
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tobe secured by a bond (No. 229) dated 
the 26th May, 1923, and registered on that 

day. . By that bond, for securing, the pey- 
ment of :all moneys due thereon, Barnabas 
mortgaged and hypothecated `. to andswith 
the plaintiff as a first. or primary morts 


gage, certain lands described in the Fir st 


Schedule, and as a secondary mortgagé 
certain. lands described. in the Second 
Schedule. 

The appellant was joined: as a defendant 


to the action because by a bond (No. 372). 


dated the 7th June, 1923, and signed. by 
Barnabas and one David Daniel, the lands 
comprised inthe First Schedule :{o ‘the 
plaintiff's bond had ‘been mortgaged and 
hypothecated to and with the appellant as 
a. first or primary mortgageifree from -all 
encumbrances for securing moneys advanc- 
ed by him to Barnabas.. The relief claimed 
in the action as against the .appellant 
was claimed upon the footing of his being 
a subsequent incumbrancer on the lands 
in the said First Schedule,. and consisted 
of a claim that these lands be declared 
specially bound and executable for the 
payment of the said sum of Rs. 13,027, 
interest and costs of suit on the footing of 
the plaintiff's bond. 

By a summons in the aclion the defend- 
ants were summoned to:appear; in court 
on the 2nd December, 1925, to answêr. the 
plaintiff, with a notitication that in défault 
of appearance the action would be proceed- 
ed with and ‘heard and determined in their 
‘absence, ,- 

On the 16th October, 1925, a decree was 
entered against Barnabas directing him to 
pay to the plaintif a sum .of Rs. 13,027 
with interest and costs, and against him 
and the appellant directing a sale of the 
mortgaged property. - This decreé was 
clearly “irregular as against the appellant 
who took various steps with the object -of 
protecting his interests. He commenced 
an action against the respondent and 


Barnabas ` asking that the decree be set 


aside. ‘In this action he applied to have 
the sale of the lands stayed pending the 
hearing of his action. A stay was granted 
on terms, but the action “was ultimately 


‘dismissed by order of the Supreme Court, 


principally upon the ground ‘that ‘the 


appellant should have ‘proceeded by an 
‘application made in the or iginal action’ This 
‘decision was pronounced in the month: of 
. May, 1928. 


Upon. application in the -original action 


‘made by the appellant on the 23rd May, 


1928, an order was: made on..the 10th 


or 
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September, 1928, vacating so much of the 
decree of the 16th Ociober, 1925, as orderéd 
a sale of. the mortgaged property, and 
aliowing the appellant to file his answer 
in the actions The answer was duly filed 
on the lst October, 1928. . 
“By his answer the appellant claimed to 
have priority over the plaintiff as mort- 
gagee of the lands described in the said 
First Schedule, and prayed that the. said 
lands bereleased from the mortgage created 
by bond No. 229, andthat they be declared 
not liable to be sold in execution of any 
decree obtained upon bond No. 229. ‘This 

‘claim was based according to the answer 
upon an ‘agreement: between the plaintiff 
and the appellant by which the appellant 
agreed with the plaintiff: to pay to him 
the moneys (Rs. 2,602°00) then due by 
Barnabas .under bond No. 229 and the 
plaintiff agreed to receive that sum and 
hand over the said bond duly discharged. 

The action proceeded to trial and issues 
were’ framed, those which related tothe al- 
leged agreement being in the following 
terms:— ` 

“1, Did the plaintiff on or about th June, 1923, 
agree with the cecond defendant tocanrel bond 
No. 229 on the receipt of Rs. 2,602.50 from the 


second defendant? oe 
“Z Ifso, -by what date was it agreed that the 


Rs. 2,60250 wasto be paid? oe 

The evidence of the witnesses called by 
the respective parties wasin acute conflict. 
‘The agreement as alleged atthe trial was 
.a verbal one, at the making of which. only 
two persons were present, viz.,on Karup- 
-piah (who represented, and for this purpose 
may be treated as, the plaintiff) andthe 
appellant. -It would be idle to pretend 
that the evidence of either was entirely 
satisfactory. No document or other inde- 
‘pendent testimony exists inthe case which 
can be pointed to as clearly corroborating 
the appellant's story oras being inconsist- 
ent with the plaintiff's case. 

In this condition of affairs it is not sur- 
prising to find different conclusions being 
reached by the different: persons who have 
had toconsider the evidence. 

The District Judge, after a -careful and 
minute examination ofthe evidence, found 
in favour of the appellant upon tke foot- 
‘ing of an agreement by Karuppiah to 
cancel the bond made, not on the 5th 
June, 1923, but onthe 3ist May, 1923. 
He found on the first two issues as fol- 
lows: — l 
‘' +1) That the „plaintif did on or about the 31st 


‘May, 1923, agree with the second defendant to 
cancel the “bond -No.- 229 on receipt of Rs. 260250 


from the second defendant, 


U: P. O L MILLS CO. LTD. V. JAMNA PRASAD. 


143 10 


` (2) That it was agreed that Rs. 10230 0n ac- 
count of interest should be paid, and thatit was 


- paid and accepted on 7th June, 1923, and that it 


was agreed that Rs. 2,500 be paid and it was paid 


“and accepted on 23rd August, 1923" 


The Supreme Court, after an equally care- 
ful and minute examination of the evidence 
came tothe conclusion that the -alleged 
agreement had not been proved. 

To indulge. in a third exhaustive and . 
detailed examination of the evidence - 
would, their Lordships conceive, serve no 
useful purpose. ‘Of one thing there can be 
no doubt; The. appellant’s bond is later 
in date than bond No. 229, which being 
duly registered confers, unless displaced, 
a valid security in priority to all. oflater 
date. The onus lies on the appellant to 
displace that priority. This in the opinion 
of the Supreme Court he has failedto do. 

The sole question’ for their Lordships’ 
consideration is whether the view enter- 
tained by the Supreme Cout is erroneous 
or not. Their Lordships have been assist- 
ed by a thoroughand critical scrutiny 
of the evidence by Counsel on both sides. 
Having themselves considered the evidence 
inthelight of this scrutiny, and having 
weighed the arguments advanced, they are 
unable to affirm that the Supreme Court 
took a mistaken view in.holding that the 
appellant had failed to prove the ‘agree- 
ment, which it was essential for him -to 
prove for the purpose of establishing the 
priority which he claimed. 
- In these circumstances, it is unnecessary 
to consider, or in any way deal with, 


certain points of law which were argued 


before the Board. 

Their Lordships are of opinion. that this 
appeal fails and should be dismissed with 
costs. They will humbly advise His 
Majesty accordingly. 

A. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Stephenson Harwood & Tatham. i 

Solicitors for the Respondent:—Messrs. O. 
A. Cayley. 
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“ALLAHABAD HIGH COURT. 
Civil Miscellaneous Application No..369 
of 1928. | 
February 3, 1933. 
MUKERJI, ACTING C.J., AND Youne, J. 
OFFICIAL LIQUIDATOR or THE 
U. P. OIL MILLS Co. LTD.— APPLICANT 


. VETSUS l 
JAMNA PRASAD AND OTHERS— OPPOSITE 
PARTY. 4 NA 
Hindu Law—Debdts—-Pious obligation of son— 
Applicability of doctrine where family consists of 
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brothers and nephew -Companies Act (VII of 1923+, 
33 80, 156, 160 ~Futher subscribing to memorandum— 
Son's liability as coniributory—Whethker extends to his 


own skare in family prop rty—Death of member, | 


effect of —Subscriber to memorandum, whether member 
of company. 

Wherea Hindu family consists not merely of a 
father and his sons butincludes brothers and nephews 
also, the debt incurred by the manager could be en- 
forced against the other members of the family only 
in the case of there existing a family neeessity for 
locurring the debt In any other case there is no, 
liability at all on the family. [p. 761, col 1} . - 

Therefore, where the manager of -a “Hindu 
family consisting of hissons and nephews has agreed 
to take a certain numberof shares in a. company-by 
signing the memorandum of the company, on his 
death his sons are liable under gs, 160 of the 
Companies Act only to the extent of the separate pro- 
perty of the father which has come into. theit hands. 
Their shares in the joint family are not liable. The doc- 
trine of pious obligation of tha son to pay the -father's 
debt would be available only in the case of a family 
consisting of a father and hissons [p. 765, col. 1] 

A member of a company does not by his death be- 
come a past member within the meaning of s. 156 of 
the Companies Act. Though he dies his estate con- 
tinnes to be liable asa member. ` 


Where a subscriber to ‘the memorandum 
of association of a company fails to pay 
anything iowards the shares- it is not 


necessary to bring a suit for specific performance 
against him to compel him to take the shares he has 
agreed to take, By merely subscribing to the 
memorandum he becomesa member of the company 
and cn his death his hairs can be placed in the list 
of contributories ina winding up Jn the matter of 
the Union Bank Allahabad (5), Official Liquidator of 
JH Chandler & Co v. H. I Phillips (o), referred 
to. (p. 705. col, 2 }- Ek 
` Messrs. Bhagwati Shankar and Hazari 
Lal Kapur, for the Applicants, ; 
Messrs. A. N. Katju, N. P. Asthana, 
Ambika Prasad and Shabd Saran, for the 
Opposite Party. : 
Judgment.—The case was 
heard and decided on the 31st of May, 
1932. The result of that decision was that 
the application of the official liquidator was 
dismissed as against all the opposite parties, 
except as against Ram Lakhan, son of 
Jag Mohan Ram. l | 
We directed by our order that Shiam 
Lal,. witness, should be re-examined, and he 
has been re-examined. Now we proceed 

to decide the remaining issues. 
of Shiam 


partly 


Issue No. 1. The evidence 
Lal now clearly establishes that Jagmohan 
Ram signed the memorandum of association 
asa promotor.and made himself liable for 
15] shares of the value of Rs. ‘100 each, 
Shiam Lal swore that he attested the 
memorandum of association in the presence 
of the executant, Jagmohan Ram. It was 
argued that this evidence was not enough 
and that Shiam Lal ought to have said 
specifically that he was present when: 
Jagmohan Ram made his signature and 
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‘that Jagmohan Ram -was present when’ 


Shiam Lal signed the document as a 
witness. In our .apinion the statement 
made by the witness makes this clear, 
and if this was not clear, questions should 
have been put in cross-examination to find 
out if Shiam Lal meant to say something: 
else. This not having been done, wehold 
that Shiam Lal did attest - according to 
law the signature of Jagmohan Ram, and’ 
Jagmohan Ram’s liability arose. : 

Issue No.2 no longer arises, as on the 
question of factinvolved in Issue No. 1, 
we have found that Jagmohan Ram did. 
actually sign the memorandum of associa- 
tion and- his signature was attested in 
accordance with law. 

{Issue No.8 has already been decided 
so far as the question of benefit, to the 
family is concerned. We held that mem- 
bers of the joint family ` other than the 
son were not liable. We have now to 
determine the liability of the son. This 
will be considered in connection with Issue 
No. 4. ae 

Issue No.4. According to s. 160 of -the 
Indian Companies Act, Ram Lakhan is 
liable as a legal representative of Jigmohan 
Ram as a contributory ‘in due course of 
administration’, This means that sọ far as 
Jagmohan Ram may -have died possessed 
of separate property, that property in the 
hands of his son, Ram Lakhan, is liable 
as indicated in s. 160 of the Indian Com- 
panies Act. It is, however, argued that 
not only the separate or self-acquired prop- 
erty of Jagmohan Ram is liable, but also 
the share of Ram Lakhan in the family 
property is liable to pay Jagmohan Ram's 
debt because of the pious duty of Ram 
Lakhan to pay such debt. a, 

There can be no doubt that the debt’ 
in question is not tainted with immorality. 
Now we have to find out how- far the 
share of Ram Lakhan in, the joint family 
property is liable topay Jagmohan Ram's 
debt. - ` l 

The relevant proposition of Hindu Law, 
when ‘fully stated, would stand as follows. 
A son is liable to pay his father's debt, 
out of the family property consisting of 
his own share and the share of the father, 
the -property which was in the father’s 
hand in the lifetime of the father. Tt is 
not a complete statement of the law to 
say, that a Hindu son is bound to pay: 
his father’s debt because of a pious 
obligation to-that effect. If that were the 
whole - proposition - of law;-the: son would- 
be lable to .pay--out-- of his personal- 


FOE: 


earnings, which however, 18 not the law- 


The doctrine of pious obligation was invent- 
ed to settle a conflict Between iwo positions 
that were bound to arise in a family 
consisting: f a - father and his 
sons. The first. position was that, in 
ancestral property,a son by his mere birth, 
got a share which was equal to the share 
of the father. In accordance with this 
proposition of law, the property in the 
hands of. the father is not the 
absolute property of the father. That 
being ‘so, he cannot utilise that property 
for. the payment of his debts. The _ next 
position is this. A father is the head of 
the family. Ostensibly, he owns the- entire 
property which he manages, although, legally 
he and his sons have “equal shares in the 
properiy. On the strength of this property, 
and on the credit, of it, the father deals 
with the world. at large and incurs debt. 
If the father be unable to raise any money 
on the credit of the joint family property, 
the result would probably be that in many 
cases Maintenance of the sons and the 
family would become Impossible; for there 
would’ be nojcredit in the market and no- 
body would lend money or provisions to 
the father because they would have no or 
a poor remedy against the father. To 
adjust between these conflicting positions, 
a doctrine was invented that if is the 
pious: duty of the son to pay the father's 
debt, out of the entire family property, 
including the shares of the sons, provided 
the debt is not‘tainted with immorality, 
‘The doctrine of pious obligation to pay 
the father’s debt would be available only 
when there is a family consisting of father 
and sons. For, where the family consists 
not only of the father and the sons, but 
of brothers of ths father and nephews of 
the father, the position becomes entirely 
different. Then it is no longer a case of 
a father at-the head of his- family, and 
fea debts on the credit of family 
property. It is then a case of a debt 
incurred by ‘one of the members of a 
Hindu family. If the person who has 
Incurred the debt be the manager of the 
family, he can bind the family ‘only if he 
has: incurred. the debt for the benefit of 
the family. If he be not the manager, he 
cannot bind the family in any circumstan- 
ces. H .there is no benefit to the family, 
the debt can be realised, in the case of a 
simple money decree being passed on it, 


by attachment of the share of. the debtor. 


in his- lifetime. If an attachment be 
effected, that. attachment would virtually 
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take the property attached out of the hands 
of the joint family and put it into the 
custody of the court. In that case, the 


-debtor's share so attached, may be sold. 


But the share of debtors son would not: 
be liable to be sold. It is the property, 
which a father himself may sell to pay 
his own debt, that can be sold through 
the intervention of the court. Where: the 
debtor is not himself the head of a family 
consisting: of himself and his son, ‘he 
cańnot ` sell any portion of the family 
property, even his own share to pay his 
own debt. See Balgobind v. Narain Lal 
(1)- If there beno attachment in the life- 
time of the debtor, his interest would 
pass by survivorship to the remaining 
members of the family and the creditor 
would be without any remedy whatsoever, 
See Binda Prasad v. Raj Ballabh (2). K 

This state of the law has been recently 
laid down by their Lordships of the Privy 
Council inthe case of Raja Brij Narain 
v. Mangla Prasad (3). The case that was 
actually before their Lordships .of the 
Privy Council wasa case of a mortgage. 
Butthe Full. Board of seven Judges ‘pro- 
ceeded tolay down the entire proposition 
of Hindu Law on the question of pay- 
ment of debts because a previous decision 
of their Lordships in Sahu Ram Chandra v. 
Bhup Singh (4) had to some extent un- 
settled the law as it was previously under- 
stood. In one sense, therefore, the propo- 
sitions laid down by their Lordships were 
mostly obiter dicta, but in view of the fact 
that their Lordships did meanto settle the 
entire law, we must accept their pronounce- 
ment as conclusive for us. 

‘At page 104* their Lordships considered 
the several aspects that could arise in a 
Hindu family. The first case that their 
Lordships considered was the case of a 
joint family which wss managed by oneof 
the members. The law ihat was laid down 
was that the managing co-parcener could 
neither alienate the family property -nor 
burden the estate in his capacity as a 

(1) 15 A 339; W I A 116; 6 Sar 313; 17 Ind Jur 
425 (P C). 

(2) 91 Ind Cas 785; 48 A 215; 24 A L J 273; ATR 
1926 All 220 

(3) 77 Ind Cas 689: 46 A95; 21A LJ 93h 46 MLJ 
93.5PLT1: 2 CW N 253; (1924: M WNE8 JAL 
W 72; 2 Pat. L R 41; DOAL R 82; AIR 19?4 P 
O 50; "33 M L T 457: "96 Bom. L R 500: 11 0 L Jl07; 
511A 129: 1OW N48:41C LJ 232 PQ). 

(4) 39 Ind Cas 280; 39 A 437; 21 C WN 698; IPL 
W 557; 15 AL 437; 19 Bom. 'L R 498; 260 LJ I: 
33 M Ti J 14;:1917) M W N 439; sa L T 22; GL W 
913: 441 A 126 (P.O). 


*Page of 46 A.—LEd.] 
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“manager except for puiposes of necessity, 
It is import ant to note that their Lordships 
laid down the extent of the capacity of. a 
member, as the manager. 
that’ in other circumstances, the member's 
acts had no effect. 

In the second proposition their Lord- 
ships ley down that wherethe manager 
is a father and the family consists. of g 
faiher and cons, the father has greater 
powers and so long as the debt incurred 
by the father is not immoral, the whole ests te 
‘of the family (consisting of the father and 
the sons) was liable to be taken in exect- 
ion proceedings upon a decree for “pay- 
ment of that debt. 


Their Lordships then state two other 
propositions of law with which we are not 
concerned here, and then ihey state as a 
fifth proposition that the liability of the 
estate in the case of facts stated in case 
No. 2 was not: affected by the question whe- 
ther the father was dead or alive. 


Now inthe case before us we have a 
family which doesnot consist merely of a 
father and son or sons, but which consists 
of several members who do not stand ih 
relation to one another as father and sons. 
The family of Jagmohan Ram consisted, of 
himself, his brothers and his nephews- and 
his own son. In such a case the debt in- 
curred by the manager could be enforced 
against the other members: of the. family. 
only in the case of there existing a family 
necessity for incurring the debt. In any 
other case like the present oné, theré is no 
liability at allon the family. The case 
before us does not fall under | propcsition 
No. 2 as enunicated in Brij Narain’s case 
(3) because it was not the case of a family 
consisting of a father and sons, but it was 
a case in which there were members of the 
family other than sons. 

The case before us not being covered . by 
proposition No. 2 of their Lordships, and 
being covered by proposition No. 1, the 
liability of Ram Lakhan will be only to 
the extent of the separate or self-acquired 


property. (which did not merge inthe joint | 


family estate)in the hands of Ram Lakhan: 


We accordingly decide that the ‘liability ` 


of Ram Lakhani is only to the extent of the 
property to.which 6. 1160 of the Indian 
Companies Act applies, namely, the sepa- 
rate property of Jagmohan Ram in - which 
no other ‘person had any interest in . the 
lifetime of Jagmohan Ram... 

_ Issue No, 5 does not require any: decision 
in the circumstances of the-.case, > .: 27.3 
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Issues Nos. 6 and.7. -No eévidence has 


Tan led before. us to show that Jagmohan 


Ram’s shares were forfeited and they were 
sold andre-allotted to other persons. 


Issue No. 8. ‘Thereis no evidence to sub- 
stantiate 1b. 
Issue No.9. It is not argued before 


us. 

Issue No. 10. It was argued on behalf of 
Ram Lakhan that Jagmohan Ram having 
died in the year 1921, he ceased to-be 
a member of the company and therefore 
became a past member within the meaning 


-of s. 156 of the. Indian Companies Act and 


therefore his estate is not liable. This 
argument is not sound. Jagmohan. Ram 
by his death did not hecome a past member 
within the meaning ofs. 156 (1). Having 
died, he could not continue to be a member 
of the company, but his estate continued 
to be liable. No authority has been pro- 
duced before us to show that by mere-death, 
a member of a company -becomes a “past 
member’ within the meaning ofs. 155 of the 
Indian Companies Act. Section 156 deals 
with the case of a member who has legally 
parted with his shares. We accordingly 
hold that Jagmohan Ram’sson is liable 
to be placed on the list” of contributor- 
jes. Zi 

Issue No. 11. The learned. Counsel for 
Ram Lakhan argued that because Jag- 
mohan Ram did not pay anything. towards 
the shares subscribed by ‘him there was 
only a liability tobe enforced by a suit 
for specific performance’ of the contract 
to make him take up shares in the com- 
pany. The argument is. based.. on s. 30 
of the Indian Companies Act which says 
that the su bscribers of the memorandum 
of a company “shall be deemed io have 
agreed to become members of the company”. 
This section has been. interpreted in several 
cases in this court and other courts and 
it: has been held that the words “shall-be 
deemed to have agreed to become members 
of the company” mean that the subscribers 
of the memorandum of a company are to 
be treated as having become members of 
the company by the fact of ‘the ‘subscrip- 
tion. This view was taken in In the maiter 
of the Union Bank, Allahabad. (5) and in 
the case ofthe Official Lauidator of -J.H. 
Chandler & Co., v.. H.I. Phillips (6). “No ` 
decided case in-conflict with these authori- 
ties has been produced before us and we hold 


(5) £8 Ind. Cas.: 785; 23 A L.J 472; L RG A425 
Civ: A 1R 1925 All 519; 47 A 669, 

(6) 95 Tnd. Cas, 927; 24 A LJ 6 A LR 1926 All, 
550, 48 A BSQ. 


766 
that by merely stibscribing to the memoran-: 
-‘dum-of association Jagmohan Ram became 
a member of the company. 

Issue No. 12.. In view of our find- 
ings- on- Issues Nos. 3 -and-4 recorded 
above, this issueno longer arises. Weare 
not holding that the joint family. prop- 
erty is liable in the hands of Ram 
Lakhan “and the other members of the 
joint family and. therefore, we need not 
discuss the question whether the ‘venture 
was a new oneand how far Ram Lakhan 
was entitled to bind the joint family by 
entering intoa new venture. 

The result is that we allow the applica- 
tion. cf the Official Liquidator to . this 
extent that we :direct Ram Lakhan to 
be placed on the. list of contributories for 
151 shares and that he be liable “in due 
course of administration” es the legal re- 
presentative of Jagmohan Ram. The 
liquidator will have his costs from Ram 
Lakhan personally inasmuch as ‘Ram 
Lakhan unnecessarily raised pleas against 
his liability to be brought on the list of 
contributories. | 

As tothe sum of Rs. 500 which the op- 
posite parties, other-than Ram Lakhan, 
paid into court for the. appointment of 
® guardian ad litem for Ram Lakhan the 
decision was postponed till today. We 
are now in possession.of the entire facts and 
are of opinion that that sum must be borne 
by those people who actually paid it into 
court. Our reasons are that the case for 
Ram Lakhan could have been defended 
on its proper lines by the other members 
ofthe family who lived jointly with Ram 
Lakhan. The. obstacles which those 
members put: in the way of the decision of 
the case could not be justified, and there- 


fore they must pay those. costs. Ram 
Lakhan. will pay his own costs. 
Ao _ Appeal allowed. 


I 


-a mama, — Ba 


CALCUTTA HIGH COURT. 
Letters Patent Appeals Nos, 15 to 19 
of 1932. 
March 2, 1933. 
RANKIN, C. J., AND MUKERJEE, J. 
PANCHANAN MAITY AND OTHERS— 
j PLAINTIFFS—APPELLANTS . 
VETSUS 
PRIYA NATH MAITY—DEFENDANT 
_ RESPONDENT. ` 
Bengal Tenancy Act (VIII of 1885), s. 29—Seitle- 
ment of waste lands—Stipulation in kabuliyat for 
payment of two annasand four annas in addition 
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to rent when landlord hasto pay this additional sum to 
Government —Validity—A pplicability of s 29 

, In 190) the Government gave a reclaiming lease to 
the appellant for 40 years at a progressive rent. It, 
was to be rent free for 15 years, after 1915 and until 
1920 the landlord was to pay the Government 2 
annas per bigha and from 1921 until the endof the 
term 1940 -the landlord was to pay the Guvernment 
4 annas per bigha The landlord settled the 
land or part of the land which he had taken with thé_ 
defendants among others in 1!07. The kabuliyat œ n- 
tained a clause which was construed by the courts 
to mean that the only reasonable meaning is that as 
and when the landlord becomes liable to pay the 
Government 2 annas or 4annas per bigha the propor- 
tionate amount shall be added to the amount of rent 
mentioned above. The landlord claimed to get an 
addition of 4 annas tothe rent as per this clause and 
it-was contended on the part of the tenants thats. 29 
of the Bengal Tenancy Act interferes with the con- 
frac and prevents the landlord from making this 
claim: 

Held, (4 thats 29 had no bearing upon the matter 
prior to 1919. In 1916 therefore the contract for 2 
annas more was a perfectly good contract so far as 
B. 29 was concerned and the amount payable by the 
tenant under the contract was 2 annas inaddition to 
the sum mentioned inthe kabultyat; © ` ` 

(ti) that there was no reason either under s. 29 of 
the Bengal Tenancy Act or otherwise why in 192lor 
thereabout the tenant should not be made liable to 
pay two annas more, the landlord having to pay two 
annas more ‘to the Government. Neither cl. (b) nor 
cl. fe; of s 29 was applicable to the case 

Section 2!) e, Bengal Tenancy Act, does not prevent 
a man from making another contract but prevents the 
landlord from insisting upon any further enhancement. 
_ Letters. Patent Appeal against the judg- 
ment of Mr. Justice M. C. Ghose, dated the 
14th of April1932 in Appeals from Appel- 
late Decree Nos. 536 to 540 of 1930. | 

Dr. Sarat Chandra. Basak, and Mr. Sarat. 
Chandra Janah, for the Appellants. < 

Messrs. Sarat Chandra Bose, Santosh 
Kumar Paul, and Saroj Kumar Marty, for 


the Respondents. 


Rankin, C. J.—In this case the landlord, 
plaintiff in the five rent suits has appealed 
from the decision of my learned brother 
Mr. Justice M. C.- Ghose sitting in Second. 
Appeal. Thelandsin question are in the 
Sunderbansand it appears that in 1900 the 
Government gave a reclaiming lease to the 
appellant for 40 years at a progressive rent. 
It was to be rent free for 15 years, after 1918 
and until 1920 the landlord was to pay the 
Government 2 annas per bigha and from 
1921 until the end of the term, 1940, the 
landlord was to pay the Government 4 
annas per bigha. Now, the landlord settled 
the land or part ofthe land which he had 
taken with the defendants among others in 
1907 and as regards the five cases before 
us in all those except the one with which - 
Letters Patent Appeal No. 18 is concerned 
there are kabuliyats. It appears that the 
tenants may have.been inducted: before the 


1925 ¢ 


date of the kabuliyats. but the kabuliyats were 
taken. Itis contended for the landlord that 


the meaning of cl.8 of the kabuliyat is that’ 


a ccrtain amount in each case is to be paid 
‘to begin with, asrent, and that the stipula- 
tion is that when the time comes and the 


landlord has to pay to Government 2 annas- 


or 4 annas as the case may be, the tenants 


willpay that in addition to the rent first- 


mentioned. Itis conterided on the other 
hand by Mr. Bose for the respondents that 
the clause has no such meaning “but that it 
is directed to possible events that might 
Happen on the determination of the land- 
lord's lease, that is to say after 1940. As 
regards jthat I am satisfied that the cons- 
truction which has been put upon this 
clause by all the couris is right and that 
the only. reasonable meanings that as and 
when the landlord becomes liable to pay the 
Government 2 annas or 4 annas per bigha 
the proportionate amount ‘shall be added to ` 


the amount of rent mentioned above the ` 


result being that the amount fixed in the: 
kabuliyat is always to go to the landlord as 
profit. On that assumption the matter has 
been discussed and the question is whether . 
the landlord can now claim to get an eddi- 
tion tothe rent men imed in each case, 4. 
annas per bigha from the tenant. It is, 
contended on the part of the, tenants that s: 


29 of the Bengal Tenancy Act interferes. 


with the contract and prevents the landlord > 


from making this claim and the first ques-2 


tion which we’ have to consider is whether . 
s. 29 applies in this case at all. Now, the. 
facts are that at the date of the contracts for > 
the tenancies these defendants were nob: 
occupancy raiyats at all; that it was not 
unt after 1912 that these lands were 
declared to bea village, and these tenants. 
came to begin to acquire occupancy rights» 
and it was not until Jater—1925 when rétros- . 
pective effect was given to what took place 
121912 that the date on. which they can be, 
deemed to be occupancy raiyats was fixed 
as 1919. Sothat we may take the facis 
of this case to “be that until 1919 these, 
defendants were not occupancy raiyats 
but that by virtue of retrospective legisla- 
tion they: must now be treated as having.. 
been occupancy. ratiyats from 1919. It is, 
clear enough,- therefore, that s. 29 had no. 
bearing upon the matter prior to 1919. In: 
1916 therefore the contract .for 2 annas- 
more was a perfectly good contract so far. 
ass, 291s concerned and the amount pay-. 
able by the tenant under the contract was. 
2annas in addition to the sum mentioned 
in the kabuliyat, Now tothat two objections: 
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have been taken, First of all, it is said 
in point of fact {here isa dispute whether. 
2 annas was exacted when it became due in 
1916. To that, it seemsto me, lhe obvious 
answer is that it does not matter whether. 
it wasexacted or not. Sofar as the tenants 
who have given kabuliyats are concerned 
it became payable and it was the rent 
which they owed to the landlord. in-that 
year. : 

The next point isthis. There is a finding. 
of fact from the final court of fact-that the. 
extra twoannas was exacted in 1916. The 
Jearned Judge in this court hes set aside 
that finding on the ground that it is cont-. 
rary to the landlord's own statement :in his. 
plauinis, he being under the impression that 
in these plaints orinsome of them there is 
an express statement that. the landlord did, 
not receive this rent- ffom- the year 1916. 
We have had these plaints examined and, 
it appears-that the learned Judge . was 
misinformed. In one case there is aclear. 
and satisfactory statement, that is in suit 
No. 655, that two annas was exacted. at or: 
about this time. In others-there -is no 
explicit statement to that effect because: 
the pleader drafting the: plaint. . goes 
straight to thelater position when 4. annas. 
became payable but ın- no.. case.is there: 
anything in the body-- ofthe ‘plaint to show. 
thatthe amount of. two annas extra was noh. 
exacted in 1916. te cise 

The result is that in 1916 the rent due. 
was two annas more than the lump sum: 
and: that -was the position when in 1919. 
these: tenants: becathe -occupancy ratyats. . 
Is there, ‘therefore, any reason either under - 
s.29 of the Bengal -Tenancy Act or other-. 
wise why in 1921 or thereabout the tenant 
should; not -be made liable. to pay two. 
annas more, the landlord, having to pay two 
annas more to the -Government. Now the 
only clause in s. 29 which is said to bar 
thisis cl. (b) which prevents the rent being 
enhanced by contract hy more than two 
annas in the rupee.’ If we take the basis of 
the rent as it existed in 1919 and add two 
annas per bigka, itis clear enough thatthe 
limit put bycl. (b) is not exceeded at all. 
Inmy judgment s. 29 has no application 
whatever to these‘cases. But assuming that 
it hag application to these cases as in 1919 
the only clause which is called in aid- ofthe 
defendants is cl: (6), and the claim of the 
landlord does not conflict with cl. (b). As 
regards cl. (e) what the statute deals with 
is not a second contract by an occupancy 
raiyat to enhance his rent. What it says 
is this’: _ * = 


kad 
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_ uthe rent fixed by the contract shall not be liable to. 
enhancement during the term of 15 years.’ - 

- It does not prevent a man from making 
another contract -but prevents the landlord 
from insisting upon any, further enhance-. 
ment. Thatisthe meaning of ihe clause. 


For these reasons-I am of opinion that im. 


these cages other than the Letters Patent: 


Appeal No. 18the Letters Patent Appeals. 


should be allowed with cosis and the deci- 


siot of the learned ‘Subordinate Judge’ 


resto-ed. 


As .regards Letters. Patent Appeal 


18 the position is most unsalisfactory 
D e from the record. It appears 
ihat the plaintif put forward a kabuliyat 
and gave some evidence to show that this 
kabuliyat. was entered into by the tenant 
orhis predecessor. The Munsit, however, 
was not apparently satisfied with that evl- 
‘dence though he does not mention the mat- 
ter in his judgment but merely Says that 
he is notsatishedthatit 3s proved that this 
-tenant ‘paid the rent -heis alleged to have 
paid-in 1916. He does not seem to deal 
with the question at all beyond that. When 
the casescame:before the lower Appellate 
Court, the lower Appellate Court dealt with 
them on the footing thatit was admitted 
that all the five: tenants paid rents under 
kabuliyats. AS regarcs this matter we have 
it further that the tenant himself was called 
into witness-box and he said that he paid 
ent: at the rate of Rs. 6-2-5 and this rent 
the Munsif ‘decreed. ` It is just possible that 
{here was some admission betore the lower 
Appellate Court but if -g9.it has not been 


properly recorded. The learned Judge in ` 


4 


ihis court did not think it fit to send the 


case back. So in-that view this Letters - 


Patent Appeal is dismissed with costs. 
erji, J.~ 1 agree. a. 
Hi =o l il Appeal dismissed. 
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LAHORE HIGH COURT. 
-Civil Revision No. 51 of 1932. 
4 July 6, 1992. 
Barbs, J. l 
MOHAMMAD.. BAKHSH alias MOHAND 
O C JUpDOMENT-DÉBTOR— PETITIONER ` ` 
eo persus l 
‘PIRTHI CHAND—DeEckEE-HOLDER — 
` Z RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XLVII,- 
r. 1-—Review-Other remedy open—Competency of- 


: Wh usti ion “for 
eal from the order—Whether justification -f 
appeal gi review Error apparent on the face of the 


ecord—Applieation for review- Maintainsbility oF — 
record APR a hoiii ander 0. KAT, re SI Amount. 


to be deposited, 


= kad am 


The mere fact that ah appeal lies from an order is- 
no justification for -rejecting an applica'ion for 
review ofthe order. _ - 

Where in execution of a decree certain property 
belonging to the judgment-debtor was attached and 
sold and thé judgment-debtor deposited the amount. 
of the decree with 5 per cent. and another decree- 
holder had also applied for rateable distribution of 
the assets and the Judge thinking that the judgment- 
debtor 'vas bound te deposit the amount due to both 
the decree holders, confirmed the sale: . - 

. Held, that there was an error apparert on the face. 
of the record and an application for review was 
competent i i 


Petition for revision of the order of the 
Subordinate Judge, Fourth Class, Batala, 
District Gurdaspur, dated the 20th June,- 
1931, rejecting the application for review of 
the order passed by the Subordinate Judge 
a Class, Batala, dated the 8th April, 
1931. | 


Mr. Bhagwani Singh, for the Petitioner. 
Mr. Anant Ram Khosla for Mr, J. L. Kapur, 
for the Respondent. o ; ; 


Judgment.—This is a petition for revision- 
of an order by the Subordinate Judge,Fourth. 
Class, Batala, rejecting an application for 
review. Jt appears that in execution ofa 
deeree cértain house property belonging 
to the jiidgment-debior was attached and. 
sold. Before ihe date fixed for confirm- 
ation of .the sale the judgment-debtor put 
in an applicat‘orunder O. XXI, r. 89, Civil 
Procedure Code, staling that he was prepar-- 
ed to deposit the -decretal amount with 
5 percent. fcr the auction: purchaser. The: 
applicationwas granted and the judgment: 
debtor deposited Rs. 235-8-0: It , appears: 
that there was’ another decree-Holder who- 
had applied for rateable distribution of the: 
assets, The learned Subordinate Judge- 
thought that ihe judgment-debtor was- 


“bound to deposit the amount’ due to both the 


decree-holders, and finding that the amount 
actually deposited-by the judgment-cebtor: 
was short of the total amount of the two 
decrees by Rs. 11-4-0 confirmed thesale. An- 
application for review of this order was: 
presented bythe judgment-debtor, and it: 
came before the successor of the Subordinate: 
Judge who had passed the original order.’ 
It may be noted here that the latter had: 
issued notice on the presentation of the: 
application for review. The learned’ Sub- 
ordinate Judge who heard-the application 
for. review, was of opinion that thé order 
passed by his predecessor was wrong ‘but- 
he thought that the judgmerit-debtor could 
have appealed ‘from the ordér ‘nnd -théré~ 
fore he refused to interfere.” The‘only words 
used by-the learned Subordinate Judge dre:-- 
“In -review? I-am- not’ going .to'interfere(’s" 


ELEA 
It does mot appear from his order on 
what : grounds -he considered it’ fit; not to 
interfere when he found the order under 
review to’ be clearly errroneous. The mere 
fact that'an appeal lay. from - the- original 
order was, in my opinion, no justification for 
rejecting the application for review. ‘Order 
XLVIL'r..1,- Civil Procedure + Code, clearly 
providés that-.an ‘application’ for Teview is 
competent in cases where an appeal’ is pro- 
vided for under-the law ‘but has not been 
perferred. It Seems clear: from ‘the “order 

-passed by Lala Sansar Chand, -Subordinate 
Judge, of which review was sought that the 
léarned Subordinate ~Judge -was. under the 
impressidhthat-the ‘land had’ béen sold -in 
execution of Doth the decrees.. “Asa matter 
of fact it .was‘being'sold-in- execution ‘of 
one of the decrees only and’under O. XXI, 
r. 89, the judgment-debtor could be‘asked 
only ‘to deposit the amount’of that ' decree 
with 5 percent. This amount had” been 
deposited by the judgment-debtor.. There 
was thus an error apparent on the face 
of the record,, and the application ‘for 


review should, in my opinion, have been 


` granted. 


-I accordingly accept ‘this petition for’ re- 
visionand set aside the order rejecting’ the 


application for review as well as the order. 


of Lala Sansar Chand, Subordinate Judge, 
by which the sale was confirmed ‘on the 
‘Sth ‘of April 1931. The learned Subordi- 
nate “Judge shculd ‘resume proceedings 
“from thatstage and pass. necessary orders. 
In view. of ali the circumstances I leave the 
parties to bear their own <cagts of ‘this ap- 
>- plication. ie | 


NA. Revision accepted, 


-A - 
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NAGPUR JUDICIAL COMMIS- 
“SIONER’S COURT. |, 
Civil Appeal No. 769 of 19830. 
| February 28, 1933. 7 
Maonarr, J: C., AND SUBHEDAR, A. J: C. 
KANHATYALAL: MARWADI— 
APPELLANT = 
VETSUS ; 

DABLIA BARI-—-RESPONDENT. 

Provincial Insolvency Act (VY of 1920), s. 25— 


| Second 


a 


Insolvency of Hindu Manager—Coparceners’. srares,: 


whether vest in Receiver—Power of 
their shares. 

“ Tha undivided interests of the co-parceners in the 
' joint family property do not vest in‘the Receiver 
upon the adjudicziion of the manager as insolvent, 
though the maneger’s power to dispose of such’ shares 


Receiver to attach 
x = 


-to Satisfy tha just and proper debts incurred by him ~ 


cn behalf of the joint family may so vest, and the 
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Eeceiver’ cannot attach their “shares. : 
Vithal v. Ramchandra (W, in ‘so far as if purports to 
hold that upon- the adjudication of- the ‘manager of 
a joint Hindu family as an insolvênt the entire joint 
family property, vests in the Réceiver; was not cor- 
‘rectly decided. “Sat Narain v. 'Behari-Lal- (1), and 

other cases referred to. : 
‘Second Civil Appeal against »an!order of 
the District Judge, Nagpur, in Miscellaneous 


` `Appeal No. 58 of 1929, dated “the »12th 


September 1930, arising out of. Insolvency 
Case No. 256 of-1927, in the Court ‘of ‘the 
“Second - Sub-Judge, -First "Class, Nagpur, 
‘dated the 6th November 1929. . 
Mr. W. R. Puranik, for the Appellant. 
: Mr. W. B.. Pendharkar, for the sRespcn- 
dent. > í o ; 


Judgment.—On -his own petition one 


Bapu was adjudged insolvent -on 22nd 
September 1928, and the ‘appellant, who 
is one of the ‘creditors, was , appointed .a 
Receiver to take charge of Bapu's-estate. 
_ At the instance of the Receiver ‘warrants 
for attachment of the insolvent’s ‘property 
| were issued and some property was attached. 
The respondent Dablia, a nephew of the 
insolvent, filed an objection against the-at- 


` tachment of one of the three attached houses 


and -certain mango trees,on’ the ground 
‘that the house belonged to him because jof 
its having been -allotted to his -share at 
theprivate partition made between him and 
. the insolvent ‘about -'5 years previously,-and 

that-the trees were purchased by bim from 
_-the insolvent on 10th “August, 1927.. The 


Insolvency Court held that there. was’ no - 


-partition between the objector “and the 


_ insolvent as ‘alleged by the former-that 


both ofthem still -formed a joint Hindu 
-family and that therefore the ‘attached 
-propèrty belonged to the- joint: family; the 
“gale of the trees was held- fraudulént. On 


the following order: — ba 
.. “Thisis nota ‘case where the objection’ bas..been 
“fled by a son ‘of theinsolyent, Therefore ‘the 
JIReaeiver cannot sêll the interest of theobjector“éven 
if the insolvent may be a ‘mafiager “of! the “family. 
-Therefore I order the release of the? undividéd ir- 
terest of the: objector in the house and ‘mango*itrees 

in question.” _. ee. 
Against this’ decision both: the -objector 
and the-Receiver appealed “to “the District. 


, Judge but both the appeals were dismissed, 


On the Receivers appeal the learned 
Judge held’-that- since on the insolveticy® of 
the manager of a joint Hindu ‘family 
neither ihe entire joint family -property 
nor the manager's power of disposing ‘of it 
‘for the ‘satisfaction of the’ joint, family 
- debts-vestsin- the Receiver; the decision 
of the Insolvency Court releasing the pro- 


these findings the Insolvency Court- passed = 


4 
ff 


wf 
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, 470 RANHIYALAL v. DABLIA Bart. 1434 0 
perty In question was éorrect. It is against — As the correctness of the decision i 
this appellate order that the Receiver Vithal's case (1) was doubted the matte 
has filéd the present second appeal. was referred to a Bench. The partie 
_, Onthe strength of certain observations agree that the Bench should decide al 
«in Vithalv. Ramchandra (1), it was con- questions raised by the appeal. The princi 
tended on behalf of the appellant that ple underlying the decision in Vithal v 
Sincethe entire joint family property had Ramchandra (1), was not approved by 
‘ vested in the Receiver upon the adjudica- their Lordships of the Privy Council i 
. tion of Bapu, the manager, as insolvent, SatNarain v. Behari Lal (3), where it wa: 
the objector, Dablia, being a member of _ expressly ruled that on the insolvency o 
: the co-parcenary had no right to prefer any thefather ina joint Hindu family th 
-Objection against the attachment of his undivided interests of the other members ir 
interest in the joint family property and the joint family property do not vest ir 
that the courts below, therefore . erred in the Receiver in Insolvency but that the 
-tveleasing his undivided interest in the power of disposal over the joint family 
house and the mango trees in question. It estate, which a Hindu father governed by 
was also urged that if the entire joint . the Mitakshara Law possesses, does so vesi 
“ property “had not vested in the Receiver, because it falls within the purview of the 
the manager's power of disposal had so definition of the word “property” in s. 2 (c 
vested. and the Recejver, in consequence ` of the Presidency Towns Insolvency Aci 
- of this, could attach the entire family ` which is identical in language with s. 2 (d 
- property. | of the Provincia] Insolvency Act. At the 
| In Vithal-v. Ramchandra (1), one Gan- top of page 22* of the report after stating 
` pati, who was the manager of the. joint that “ ‘property’ is defined as including 
‘family consisting of ‘himself and his” any property over which any person has 
‘ brothér Shrikrishna and. his sons, had a disposing power which he may exercise 
- executed a bond in favour of a creditor. for his own benefit’, their Lordships “gr 
' Subsequently Ganpati was declared insol- on to say “and it may be said thata Hindn 
vent andthe creditor instead of proceeding father’s power to sell the joint property 
in the Insolvency Court filed a suit in the and apply the proceeds to the payment af 
Court of Small Causes against Ganpati and his debts jis such a power.” 
the sons of Shrikrishna to recover the’ Since this Privy Council decision it has 
amount dueon the bond. The trial Court been held ın a series of cases in almost all 
decreed the claim overruling theob‘ections the High Courts in India that under the 
of the defendants that it had no jurisdic- Provincial- Insolvency Act on the insolvency 
tion to try the suit in virtue of the bar’ of a Hindu, governed by the Mitakshara 
created bys. 28 of the Provincial Insolvency Law, his power tosell hia sons’ shares for 
- Act. The defendanis having come up to” paying his just and proper debts alsz vests 
“this court in revision Prideaux, A.J.C., in the Official Receiver though the said 
: upheld the contention in defence and dis- shares themselves do not so vest; Sat Narain 
missed the plaintiff's suit with costs holding v. Sri Kishen Das (4), Gouri Shankar v. 
that the proper forum for the trial of the Basheshar Nath (0), Chairman, District 
claim was the Insolvency Court in spite of Board, Monghyr Y. Skeodutt Singh (6), Hari- 
the fact that the minor defendants were das Himatlal v. Lallubhai Mulchand (7), 
not adjudged bankrupts. This is what the Anand -Prakash v, Narain Das Dori Lal 
learned Judge observed at pages 129 and (8), Venkatarayan v. Kesavan Pattar (9) and 


130* of the report : - (3) 84 Ind. Cas £83; 6 Lah. 1; 47 M L J 857: 10 O& 
‘e Tt has been held that where the father of a joint A LR1332;-a IR 1925P O18; (1925, M W N 1.93 
Hindu family which includes minor sons aswell ag ALJ 85; LR6APC1;96 PL R 81; 27 Bom LR 
himself seeksthe protection of the Bankruptey Court 135:.21 L W 375: 11, O 500; 1 OW N 916; 230 WN 
he-must place ‘all his property at the disposal of 797; 521 A 22(P,.Q) 
the court : see Bawan Das v. C.M. Chiena (2) and it (4) 93 Ind. Cas’ 619; 7 L 376; A I R 1926 Lah 
hasalso been held that the members of a joint 264 
Hindu family can be adjudicated insolvents in a (5) 135 Ind. Cas. 217; AI R 1939 Lah -151; Ind, Rul. 
single petition by a creditor if they are liable on (1932) Lah 89; 33 P L R 314: 33 Lah 464. 
a joint debt or have been guilty of a joint act of. (6) 98 Ind. Cas. 364: 5 Pat 476; A IR 1926 Pat, 438 
insolvency”. sre o PLT 278 at 
4 . (7) 129 In as 153: 45 10; 32 Bom. LR 1369: 
gal TE Ind. Cas 327; 19 N L R 123; A I R 1993 Nag. Al R 1931 Bom. 50; Ind Rul. (1931) Pom 137. 
r l (8) 135 Ind. Cas 119; 53 A 239; AIR 1931 All, 
(2) 64 Ind. Cas. 976; 44 A 316; 204 LJ 155; ATR 169: (1931). 4 L J 122; Ind. Rul (1932 AIL 7 (FB), 
1922 All. 79. Pear: (9) 114 Ind. Cas 225: A I R 1999 Mad 778. 
*Pages of 19 N. L. R.—lEa | a3 g *Page of 6 Leh. —[Ba,] E : 
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Bajirao v. Daulatrao (10). In allthe above 
cases the debts wereincurred by the father 
- as manager before his insolvency. 

In Oficial Receiver, Anantapur v. 
Ramachandrappa (11) the principle enun- 
ciated inthe aforesaid rulings was held 
also- to apply ‘to. the case of the 
manager ofa joint Hindu family who is 
not the father but who 


ing on the other co-parceners. 

In our view then Vithal v. Ramchandra 
(L), in so far as it purports to hold that 
upon the adjudication of the manager of 
a joint Hindu family as an insolvent, ihe 
entire joint family property vests in the 


Receiver was not correctly decided. The ~ 


consensus of judicial cpinion now is that the 
undivided interests of the co-parceners in 
the joint family property donot vest in the 
Receiver upon the adjudication of the 
manager as insolvent, though the manager's 
power to dispose of such shares to satisfy 
the just and proper debts incurred by him 
on behalf of the joint family may so 
vest. l 

When the ‘manager became insolvent, 
then, the ‘solvent members continued to be 
owners of their undivided shares in the 
family property. ‘Their powers of dealing 
with these shares were not affected by the 
-fact that the Receiver instead of the 
manager hada certain power cf disposal 
over the said shares The manager could 
not have excluded them from possession 
and the Receiver cannot attach their pro- 
perty.. Their Lordships ofthe Privy 
Council in Sat Narain v. Behari Lal (3) 
did not think fit to decide whether and in 
what manner the Receiver could make the 
joint family property available for pay- 
ment ofjust and proper debts incurred 
on behalf of the joint family, and there 
is no reason why we should give an opinion 
on this point. The undivided interest of 
the objector was then. rightly released 
from attachment. The appeal filed before 
us fails and is dismissed with costson ap- 
pellant: -Counsel’s fee Rs. 30. 

A, Appeal dismissed. 


(10) 128 Ind. Oas. 404; A I R 1928 Nag. 215, 
(11) 114 Ind Cas. 345, 52 M 246; 28 L W 603; 55 M 
LJ 721; A I R 1929 Mad, 166. ` K 


"In the matier of WALTER EDWARD sitad. 


is adjudicated - 
an insolvent provided the debts are bind- . 


-apply for dischar ge, 
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RANGOON-HIGH COURT. 
Insolvency Case No. 185 of 1931. 
November 17, 1932. 
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o . SEN, J. 
In the matter of WALTER EDWARD 


SHEAD. 

Provident Funds Act KIK of 1925), ss. 2 (a), 8— 
Money to credit of undischarged insolvent. in Govern- 
ment Provident Fund—Whether a compulsory deposit 
— Official Assignee, if has claim on such moneys. 

Moneys standing to the credit of an undischarged 
insolvent in the Government Provident Fund are 
compulsory deposits within the meaning of s. 2 (a), 
Provident Funds Act. The Official Assignee is not 
entitled to call upon him to place the money at his 
disposal for the benefit of the creditors. Refusal 
by the insolvent to assist the Official Assignee in the 


_matter does not constitute contempt of court. 


Mr. Moore, for the Insolvent. 
Judgment—This matter comes up before 


-measa result of the report made by the Offi- 


cial Assignee. The insolvent did not prosecute 
his insolvency, and the case was struck off 
the pending list for failure on his part to 
The Official Assignee 
having obtained information that moneys 
are payable tothe insolvent from the General 
Provident Fund called upon the insolvent to 
hand over to him these moneys for the 
benefit of his creditors. The procedure. he 
adopted was to request the insolvent to 
give him his consent in writing so as to 


-enable him to withdraw the moneys due to 


the insolvent inthe General Provident Fund. 


-This procedure the Official Assignee adopt- 
-ed, he states, to avoid any objection that 


might be taised as to the attachability -of 
these moneys under s. 60 of the Civil ‘Proce- 
dure Code. The insolvent did not: agree 


‘to the request of the Official Assignee, and 


in fact did not appear before , him at. „all, 
and gave him no assistance in the - matter. 
The Official Assignee then placed the matter 
before the court, “and asked that’ the insol- 
vent be dealt with for contempt of court in- 
asmuch as he was obstructing the Official 
Assignee in realising the assets for the 
benefit of his creditors. On the matter com- 
ing up before the Judge it .was agreed by 


the Advocate for the insolvent and the Official 
' Assignee that this question as to.the in- 
' solvent’s default, and. I take it also the ques- 
- tion.as to whether the Official Assignee had 


a right to make such a request .to the insol- 
vent, or to demand the moneys for. the bpe- 
nefit of the creditors, should be decided by 


the Insolvency Judge. 


I have heard the argument of the learn- 
ed Advocate appearing for the insolvent, 
and he contends that by virtue of s. 3 (1) of 
the Provident Funds Act (Act XTX of. 1925) 


it 


the money in the Provident Fund is to be 
treated ` as “a ‘compulscty depcsit within the 
meaning of that sectidn, ‘and that, ifthat is 
so, the, “Official, Assignee ` is’ nob* entitled to 
the: game, nor - “dan he have any claim on 
such a compulsory depcsit. Various authori- 
tiek have alčo been cited, but I find that 
‘none of them have any, direct bearing on the 
“question before me. The Official “Assignee 
‘admits that the mioneys in the General Pro- 
-yident * Find ‘are compulsory ’ ‘deposits, but 
“he argues that they ceased ‘to be compulsory 
- deposits because: they have- vested in the 
‘insolvent ‘and’ are no longer Yepayable to 
“him Ori defnand, As. régards this ergument 
I fail to “See"any force in it. “If one turns 
to ‘the definition- of. “compulsory, deposit” in 
8. 2\(a).of the Provident Funds Act, he will 
-find that it -means. a, subscription . to, -or de- 
-posit:in; a Proyident Fund which, under the 
‘rules of: the :Fund, is mot, until-the happen- 
ing. of some specified. contingency, repayable 
on-demand. It is-ikerefore ‘clear that a; de- 
posit. ‘repayable on;demand is not what this 
section intends as the definition of a com- 
-pulsory-depos:t. ‘Chere are. the significant 
words “until the happening of'some specifi- 
ed contingency,” .and in this case the 
happening. of the specified contingency is the 
‘cessation. of: the. ‘Insolvent being .'in- the 
service of the Government’ Telegraph Depart- 
ment... -would, therefore ' hold -that- on the 
-the ` facts appearing in this case the moneys 
in the: Government Provident Fund aré com- 
‘pulsoty.. ‚deposits. : 
‘The fiext-quéstion urged before me is ‘haat 
if ifis'a-~-cémpulsory ‘deposit, the insolvent 
‘being: undischargéd ‘and the: money being 
“payable to ‘him! by--virtue -of:‘his. having 
“ceased to:* be in the-employment of the Te- 
“légraph, ‘Department, it has. vested'in tHe 
Official: Assignee, ‘and the Official Assignée 
is ‘therefore - “entitled to call ‘apon him to 
plate: the‘ moey~'at . his: ‘disposal. ‘for-the 
benefit of: the créditors, <I am unable to 
- accede’to this ‘argument. It is’ ‘quite. clear 
by ‘thecterms. ofis. 3 (1) of the Provident 
Fuiids Act that-in- respect of a :compulsory ` 
‘deposit the-Official : Assignee’ shall -have no 
claim “of any kind. -There ‘are ‘express 
.. words.to.the effect “that he'shall not-be en- 
-'titled-to it. . In the face of:the clear words 
-`of the section I must’ hold: that the Official 
Assignee is“not-entitled. to -demand: even 
“from an undischarged -insolvent -‘moneys 
. which come under the “definition: of a com- 
. Plong depcsit.. 
“A t mig ght be that if these i moneys: cime 
into, the hands” of. the “insolvent and. the .. 
e Omai] Assignée {hén “took steps before his ~ 
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disposal of hese moneys to realise the samé, 
the insolvent might be ordered to pay. up 
these sums for the “general benefit of his credi- 
tors. But this is not the cese here, and, in the 
circumstances, I direct the Officia al Assignee 
to Felinquish his-claim to the ‘iioneys as set 
out in his report, and I sée. no reason to 
order the‘Atrest of -the insolvent for alleged 
“contempt'of court. l NANG 
7 ONAL ’ ‘Order accordingly. 


Se a 
rtr- 
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NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. - 
Crinfiital Appeal :No. :143-B of:1931. 
March 9, 1932. - 
STAPLES, ‘A. J.G. 
LOCAL GOVERNMENT—Piiweres— 
APPELLANT 
versus 
NUSARWANJI—Drren DAXT— 

RESPONDENT: 

Factories Act (XII of 1911), ss. 2 (2) (d), 42 (b), r. 
85—Ginning Factory— Filling . cotton, into ‘bojhas, 
whether work connected with factory—Omission to 
show persons engaged in suck work in register— 
Conviction under s. 41 (b). : 

‘ Accused was the owner: ofa-ginning factory. Cer- 
tain-men were engaged in putting_the,ginned cotton 
into what are called bojhas or akhas and they were 
“engaged . for that work not by the owner of the factory 
“But by the ‘merchants who ‘owned | cotton.. ' The ac- 
EU did’ not show’ their 'names'in the ‘attendance 
régister: . - 

Held, that the. filling of the cotton into ‘bojhas ‘within 
“the “compound of the factory Was a “work incidental 
“to'‘or connected "with" the manufacturing process 
“Within the ‘meaning of s8. 2 (2)\(d) of ‘the Factories Act, 
‘ghd‘the accused was, T guilty under 8: 41 (h) 
‘of the Få tories Act. [p 773, col. 2. 

` Held, “further, th hag. the. fact ‘that these ` ‘inbouters 
“were eniployed by “ihe merchants who owned -the 
“cotton, and not by the Taêtory owner ‘did “not make 
-any, difference. . Prag. Narain v. Emperor (l), dis- 
¡tinguished and dissented. from. Su erintendent & 
:Remembrancer of. Legal Affairs, ‘Bengal Y. Andrews 
“(2)7 Emperor v. Narayan ‘Anant Devai (3) “and Ram- 
“eshwar Pyasady. Emperor (4), referréd’to. [p. 772, 
Tol. 1] -- 

Criminal Appeal against,an order of the 
- Mag istrate,. First, Glass, Khamgaon, ‘dated 


- the: m6 h June, “1931. 


Mr. V. Bose, for the’ ‘Appellant. : . 

- Mr. MSR. ‘Bobde, for the Respondent. . 

Judgment. —This is an appeal by the 
Local ` Government against the order of 
acquittal ‘of the respondent. ‘Nusarwanji 
M. Hatiram, manager of the Khamgaon 
Cotton Company Ginning and Pressing 
Factory. The respondent was tried for two 
offences punishable under ss. 41 (a) and 41 
(b) of the Indian Factories Act, and wes 
convicted under s, 41 (a) and sentenced to 
a. fine of Rs. .50.. He wag also convicted 


1983 


under s. 41 (by of the Act.for breach of r. 

of the Act and sentenced to a fine a 
Rs. 25. The Sessions Judge on appeal 
maintained the conviction “ander | s. 41 (a), 
but reduced the.fineto Rs. 25. He, how- 
ever, set aside the conviction. under s. 41 


(b), holding that'no offence had been com- . 


mitted. Tt is against this latter order. that 
the Local Government have pr eferred this 
appeal. 

‘The offence alleged against the respon- 
dent was that five men wére working in 
the ‘factory, though their names were: not 
shown in the. attendance register, which is 
a breach 


or akhas and that they were engaged for 


that work not by., thé owner of the factory. 


but by the mérchants, who owned cotton. 
The Magistrate . held. that the filling of 
the cotton into bojhas within the compound 
of the- factory was identical to and con- 
nécted with the manufacturing process, 
whilst the Sessions Judge ‘has held, relying 
on Prag Narain v. Emperor (1), that, as 
soon as the cotton had been ginned- ‘and: 
delivered to the owner, the manufacturing 
process was over and. ‘that. labourers en- 

gaged by the owners to fill. the, ginned 
aa into bales, and remove. them could 
not be called employees, even though they. 
did the workin the precincts of the factory. 


. The learned Standing Counsel who ap-. 


peared for the Crown relied on Prag 
Narain v. Emperor (1).in support: of the 
appeal, whilst the learned Counsel. who 
appeared for the respondent cited Superin-. 
tendent and Remembrancer of. Legal 
Affairs, Bengal v. Andrews (2) “and 
also cited Empéror v. Narayan, Anant: 
Desai (3) and Rameshwar Prasad v. 
Emperor (4) as, authorities to show that: 
penal statutes. should be strictly interpret: 
ed. With this last proposition I have no 
quarrel, but I am of opinion that, even on 
a strict, interpretation ofs. 2. (2) (d); of the 
Indian Factoriés Act; the, view taken by 
the Magistrate. was, correct and that taken. 
by. the Sessions. J udge, is wrong, in the 
present case. 
t The evidence, shows that after the, cotton 

. (1) 109. Ind. Oas: 599; B Lah 636; A L.R 1928. Lah. 18; 
WPL R “234; 29 Ör LJ 583., 
“(ay 134. Ind Cas 881; ÄI R 1931 Cal. 639; 35 O 
W-N 1108; “Ind. Ril. 1981) Cal,’ 881; (1931) Or ‘Cas. 
839: BLO J. 538; 59; ae j 

(3) 85. 
Bom :143; Sef Or. i 7 482 
. (4) 13E Ind? Cas. 85 k; Be NLR y aó. A ATR1931 Ene 
177; 32 Ors TT 
Cr: Oas. 9184 2°" 2S es NIN 
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“of r. 35. The evidence ` shows ` 
that these men were engaged in putting. 
ginned cotton into. what. are called bojhas. 


Tad? Rul? (iN Nig 182)1981) ; 


719). 


is ginned, it is put into bales, which, are. 
then pressed. The factory in ‘the ‘present. 
case appears tobe;only,a ginning, Factory yand, l 
not as is often the case, a combined. gins 
ning, and. pressing” ‘factory. Ib. 15 lear, 
however, that the loose. cotton. after, being, 
ginned- cannot be transported OT. easily, 
dealt, with for the purposes of, trade. ayd- 
that putting it. into. bales, and. haying it. 
pressed must be. ‘considered. work. -coñnegted; 
with. the manufacturing PTOGess_OF., handiz. 
craft, or. connected with the. article, made. 
It may -be- noted’ that s, 2. (9) (D. is Very, 
wide and, refers, to “any, other Kind fy pans 
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whatsoever, "identical t 0, OT,- CONDEGI bed with 
“” The case in Prag. a TAM, Ve 


Emperor. (1). can,, be, easily . .distingy cea 
as there, the, question al, issue, WAS, > Whether. 
persons selling, manufactured. ‘articles, on 
the factory, premises, could’ be, considered, 
to come, within.the meaning of, 3, 5 (2) ,(d), 
ofthe Act, and:if was „held, that, they, could, 
not, following. the, English, case “of: Spacey) S 
Dowldis Gas Co, Lid. (5): It, is, however, E 
think, clear that. a distinction can, be, Tawa, 
between merely” selling, the, manufactur red, 
articlég, and; doing, work, ‘which i is,part, of, 
the process. of. getting, the article. ready : or, 
transport or sale. I. “would also, ~ with all, 
due respect, venture to differ from the” 
learned Judges of the Lahore High. Court. 
in this matter and would hold that persons 
selling the manufactured article on ‘the, fac- 
tory. premises. would be persons ‘working i 1 
a-factory, in work connected with the, article 
made. I would point out that in Spun Ve 
Dowlais Gas and Coke Co. Lid. (5) the- point 
for determination was aot whether.” 
workman was doing work connected. w 

the factory, but whether he was, Kp 
in the factory or in the words of the Eng- 
lish Act “on or.in or about-a factory: and: it 
was held that he was nob—nok because 
of the nature of- the work on which he was. 
employed; but because, he was working. at 
a distance from the factory. This question. 
does not arise in the presen’ case, nor, did 
it arisein Prag Narain v. Emperor (1) as. 
in both cases itis admitted thatthe persons 
were working in the factory. premises. 

The case in Superintendent th ` Rememb- 
rancer of Legal Afairs, Bengal-v. Andrews 
(2)can also be distinguished, as, there the 
only question was whether volunteers: -among 
the factory employees, “who were. mot 'engag- 
ed at’ the time and who: ‘accompanied ice 
from the icé factory, down ‘to the docks-on 
lorries, were. doing work within the, mean- 

(5) (1905) 2K,B.D_ E79: “22, BEERS, 15 LIK "B 5; 
54 WoR, 138; 93L T685. 0. s 
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ing'of the Act. Ithink it is clear that 
such casual: work was rightly not held to be 
work: at the factory ; but there is no analogy 
between such work and that of men emp- 
loyed to do regular labour, which was direct- 
ly connected withthe article made, in the 
present case, the ginned cotton. I would 
also - point out, that on the authority of 
Spacey v. Dowalis Gas and Coke Co. Ltd. , (9) 
the men going down on -lorries to the docks 
were clearly not working in the factory. 
There are a number of English cases on this 
point, and I would refer “to Fenn v. Miller 
(6), Powell v. Brown (7), Lowth v. Ibbotson (8) 
and “Chambers v.  Whitehar en Harbour 
Commissioners (9). 

-Nor do I think the fact ial these bon 
ers were employed by the merchants who 
owned the cotton, and not bythe factory 
owner will make any difference and I would 
point out that fróm the defence evidence 
itself, as appears from the position of Chiron- 
jilal (D. W. No. 3), in Sheogan the prac- 
tice is that labourers, who fill the bales or 
bojhas are paid by the factory owners, 
whilst at Khamgaon they are paid by the 
merchants who own the 
that at some places the labourers doing this 
work are paid by the factory owner would 
also. go to show that itisa work that is 
considered to be connected with the work of 
the factory: 


` I, therefore, set aside the acquittal order of | 


the Sessions J judge and instead maintain 
the .conviction ‘and sentence under s. 41 (h) 
of the Indian Factories Act upon. the res- 
pondent Nusarwanji. The District Magis- 
trate .will now take steps to recover ‘the 
fine from Nusarwanji if it has not been 
paid or if it has been refunded to him. 


Order set aside. 
„ê (1900) 1 ae 788; 69 L J QB 439;82 LT 284; 
R 369; 64.3 P 35 6. 
vast) QB 157; 68 LJIKB 151;79L T 631; 
45 


8) (1699, 1 Q B 1003; 68L J Q B 465; 80 L T 341; 
47 WR 506. 


(9) (1899)2 Q B12; 68 L J QB 740; 80 LT 586; 
47 W R or. 
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‘Government Appeal No. 2 of 1930. 
May 3, 1932. 

2“ ©. O. GHOSE AND PANCKRIDGE, JJ. 
"SUPERINTENDENT AND REMEM- ` 
BRANCER or LEGAL AFFAIRS, 

i BENGAL APPELLANT 
‘ Versus 
 -RAISALLEE AND OTHERS— RESPONDENTS. 
Criminal : trial—Jurisdiciton—Complaint by com- 
mander of steamer against members -of crew fòr 


SUP, & RAM. OF LEGAL AFFAIRS, BENGAL V. RAISALLEE. 


cotton. This fact - 
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rioting ete—Accused surrendering themselves before 
court-—A bsence of evidence to show presence of accused 
within jurisdiction of court on date of taking ecgniz- 
ance of case —Jurisdiciion of court t: iry case. 

The commander of a steamer laid a complaint ` 
before the Chief Presidency Magistrate against certain 
members of the crew charging them with having been 
guilty of rioting and causing grievous hurt to some 
Officers on the high seas before the steamer arrived | 
at Calcutta. Processes were issued and warrants 
ordered to be served. The warrants were not execut- 
edas the accused were not found: at the addresses 
given by them. Proclamations were then issued and 
all the accused surrendered themselves before the 
Chief Presidency Magistrate who transferred the 
case to the Third Presidency Magistrate for trial. 
The Third Presidency Magistrate acquitted all the: 
accused on the ground that the Chief Presidency 
Magistrate had no jurisdiction to’ take cognizance of 


“ the caseas there was no evidence to show that the 


accused were in Calcutta on the day cognizance was. 
taken of the case: 

Held, that as all the accused surrendered before the 
court, the court had abundant jurisdiction to proceed 
with trial of the accused and the acquittal was there- 
fore wrong in law. Emperor v Salimullah (1), relied 


on, 

. Messrs. Khundkar, Nirmal Chandra. 
Chakravarty and Anil Chandra Roy 
Chowdhury, for the Crown. 

Mr. Lalit Mohan Sanyal, for the Respon- 


dents. 


C. C. Ghose, J.—Thisis an appeal by the 
Local Government against an order made by. 
the Third Presidency Magistrate Mr. Wajed_ 
Ali acquitting the accused Samiulla and five 
others in respect of an offence alleged to 
have beencommitted by ihem on the high 
seas before the steamship in which they were 
employed as members of the crew had 
arrived in Calcutta. The steamship. “City 
of- Herford” arrived in Calcutta on 14th 
September 1929 and the accused were .then. 
on Board. On 17th September the com-. 
mander laid a complaint before -the Chief 
Presidency Magistrate against the accused . 
charging them “with having been guilty of. - 
rioting and causing grievous hurt to two 
engineer officers. Processes were issued and 
warrants ordered to be served. The 
warrants were not executed as the accused,- 
it-is said, were not to be found at the. 
Kidderpore address which they had them- . 
selves supplied to the shipping office. 
Thereafter proclamations were issued against 
the accused. But ihe S. S. City. of Herford. 
left port towards the endof September 1929 
after the evidence of Captain Baker and the 
two engineers were recorded under. `s. 512, 
Criminal Procedure Code. Itis said that 
all the, accused subsequently surrendered. 
before the Chief Presidency . Magistrate who 
transferred the case to Mr. Wajed Ali ‘for 
disposal. -The Third Presidency Magistrate, 
as stated above, acquitted all the accused on 
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the ground that the 
Magistrate had no jurisdiction ..to. take 
cognizance ofthe caseon 17th September 
1929 inasmuch as there was no evidence to 
show that the accused werein Calcutta on 
the said day. It isagainst that order of 
acquittal that the present appeal has been 
preferred. i 
After the admission of this appeal only 
one.of the six accused, namely, Samiulla has 
been arrested and he is represented before 
us to-day by Mr.- Lalit Mohan Sanyal. “Mr. 
Sanyal’s contention is that there was no 
evidence that on the datethe processes were 
issued the accused was in Calcutta and 
therefore the court had no jurisdiction 
whatsoever to entertain any complaint 
against the accused. Aclear and sufficient 
answer to this contention will be found in 


ss. 684 and 686, Merchants Shipping Act, 07 ` 
Chap. 60, and reference | 


and.d8 Victoria, 
may alsə be made in this connection to the 
case reported as Emperor v. Salimullah (1), 
which is on all fours withthe present one. 
It does not appear from the record that on 
the date the processes were issued by the 
Chief Presidency Magistrate the accused 
were notin Calcutta. They might not have 
been found by the process server, but it does 


not follow that ihey were not in Calcutta, . 
and having regard to the wide terms of- 


ss. 684 and 686, Merchant Shipping Act, I-am 
not prepared tosay that the Chief Presidency 
Magistrate had no jurisdiction whatsosver 
in issuing the processeson the date the same 
were issued. Be that as it may all the 
accused obeyed the processes of the court 
and surrendered before the Chief Presidency 
Magistrate and subsequently also before the 
Third Presidency Magistrate. That being 
so the court of the Third Presidency Magis- 
trate had abundant jurisdiction to proceed 
with thetrial of the accused. That not 
having been done'and the acquittal being 
one.which was wrong in lawit must be set 


aside, and sofar as the accused Samiullais . 


concerned being the only one who has been 
arrested in pursuance of the orders of this 
court there must follow an order of retrial. 


The result, therefore,is that the accused - 


Samiulla will be retried in accordance with 
law on charges under ss. 148 and 324, Indian 
Penal Code. 
been arrested and so far as they are con- 
cerned the present appeal will remain pend- 
ing. 

Panckridge, J.—I agree. l 

N-A. Order accordingly. 
“(1) 14 Ind. Oas. 598; 39 O 487; 13 Or. L J 246; 14 
Bom, L R 146, °- CO”; a Ta | 
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RANGOON HIGH COURT. : 
Civil Miscellaneous Appeal No. 93 of 
1932. 
November 29,1932. ' 
Pacer, O. J., and Mya Bu, J. 
M. S. M. M. CHETTYAR Freu 
— APPELLANTS 
VETSUS 
P. MOODALIAR AND ANOTAER 
— RESPONDENTS. : 
Presidency Towns Insolvency Aet (III of 1909), 5.9. 
— Act of insolvency —Strict proof, necessity of—Notice 
of suspension of payment of debts —What constitutes— 
Creditor's demand for payment—Debtor's prayer for 
extension of time till trade conditions improve— 
Whether amounts to notice of suspension of pay-: 


- ment. 


The proof of the commission ofan ast of insolvency | 
must ba'strict and precise, and where it is alleged 
thata debtorhas given notice that he has suspended 
oris about to suspend payment of his debts, the 


“time, place and particulars of the notice should be 


accurately specified. Tho suspension of payment of, 
his debts is a specific and deliberats ‘inthe sense 
of intentional; act of the debtor, and the suspension, 
actual oriatimated, must apply to all the creditors. 
Tt is something different from and over and above 
inability to pay. It is one of the several courses 
among which a debtor may elect when he finds him- 
self insolvent. Clough v. Samuel (1), followed. [p. 
776, col. 1} ~ : 
Where a creditor demanded from his debtor the 


-immediate payment of a mortgage debt which the 


debtor owed him, and in reply to the demand, the 
debtor while admitting the debt prayed that the 
creditor should give him time until better trade 
conditions might ensne when he would be able to 


. pay the debt, and invited the creditor to assist him 


3o far as he could in carrying onthe business and 


_ thereby ‘liquidating the creditor's debt: 


Held, that the letter did notimply that the debtor 
had suspended or intended or was about to suspend 
payment: of debtsthat were due to his creditors 
generally, and that it was nota notice of suspension 
of payment of debts within the meaning of 8. 9,; 
Presidency Towns Insolvency Act. [p. 777,col.1 ] 

Civil Miscellaneous Appeal from en order 
of the High Court at Rangoon in Insolvency : 
Case No. 406-of 1931. 

Mr. Hay, forthe Appellants. 

Mr. Burjorjee (with him Mr. Doctor),for the 


Respondent. 


Page,C.J.—This appeal must be dis-. 
missed. fk es oe 

Tn para. (3) of the amended petition the 
appellant firm alleged: ihe 
. (3) Thatthe said P. Dorasawmy Moodaliar alias' 
P. D. Sawmy has within three months bofore. the date. 
of presentation of this petition committed the follow- 
ing act of insolvency, viz: — | 

(a) That the debtor gave notice on several occasions 
orally and finally by his Pleader's lester dated the 12th 
day of November 193!,a copy of which is attached 
hereto, gave notice that he hassuspended or is about 
to suspend payment of his debts.” 


‘Now, the first matter that calls for com- _ 
ment is the form of this paragraph “in the‘ 


` petition. It isto be observed that in para, <; 


178. 


“d the appel’ant firm does not purport to set 
out separate acts of insolvency by reasen of 
one or more notices that the debtor has 
‘suspended or ‘was :about;to, suspend pay- 
ment of. hisdebts, but sets out. what it 
states to be “the following ‘act (not acts) of 
insolvency,” and that -on-, several occasions 
orally, and finally-by a letter of the 12th 
November 1931, the debtor gave notice that 
he had suspended-or.was-~ about to suspend 
payment of his.debts. 

. - Phe proof of the commission of an act of- 
insolvency must bestrict and precise, and 
where, it-is alleged that a debtor has given 
_ notice that he has suspended or, is about to 
suspend payment of. his debts, the time, 
place-and particulars of the notice should be 
accurately, specified. It ig true that no 


formal objection appears to have been taken . 


to the vagueness of the allegations in para. 
(d) ofthe petition, but.in my opinion it is 
- incumbent upon the court to scrutinise with 
meticulous. care the evidence which.is.led in - 
support of so inadequately: defined an act of 
insolvency. What. is meant by the words in 
S. 9 (g) of the Presidency Towns Insolvency. 
Act “if he gives notice to any of. his: 
creditors that he has suspended, or that he 
'18.about to suspend payment of his debt” is 
explained in Clough v. Samuel (1). Lord. 
Robertson: observed that; , 
‘“the-guspension of payment ofhis debts is a specific 
and delib:rate (in. the sense of intentional) act of the: 
debtor, and the suspension, actual or intimated. must 
apply to allthe creditors. It-is something different. 
from and over and above irability to pay, It is one 
of the several courses’ among which a debtor may 
.elecf-when he finds himself insolvent. A man faced. 
by-a balance sheet which means certain and speedy. 
© ruin may try toarrange with his more Pressing 
creditors, or he may put off the evil day and stagger : 
oñ; leaving the stoppage. of his! career tobe brought 
. about: by. the action of, others Wither. of those 
(ree ee R Ta . Cees ` ae Ae 
courses is different from suspending payment of his, 
debts. ` ah ar i 
“It is, of course, entirely consistent with tbis - view 
thatithe. question whether notice’ of suspension has 


been given must depend on the import of what was 
said or written and is relied on as notice.” j j 
_ It, is: common ground that the act of 


nsolvency alleged in -para. (3) (a) of the 
petition is-to be found first and foremost in a` 
' letter written on behalf: of the debtor by his 
Pleader on the 12th November 1931. The 
letter. runs.as: follows:- 

12th November 1931, 


“E. Hay, Esq , 
Advocate.for M S. M. M Chettyar Firm, 
l Rangoon. i 
“Dear Sir, n 


‘My. élient Mr, P. Dorssawmy. Mudaliar. has_placed. 
in my hards your letter-of the 10th ‘instant: (delivered 
ta:him;on,the following, day): with. instructions. to 
reply theretoasfullows: | an E T Tn 

“CL (1905). A0412" at p-448; 74 G J-K B 918: 93-17 
49154 WAR 114; 21-T-E R 702;-12-Manson 947, 7. == 
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“My client admits owing Rs 70,000 and: balance of 
interest onthe mortgage. It was agreed between the, 
parties in 1930 that the exorbitant rate of "interest. 
viz, Ks-1-3-0 per cent. per mensem charged -in the 
mortgage forsuch a large sum as Rs 70,000.should. be: 
reduced to.kte. 1 per cent. per mensem. Yourclient in. 
part performance of the. said arrangement tcok a 
pronote from my client for Rs, 17,00) charging 
interest therecn at Rs 1-3 per cent.. per mensem and’ 
gave credit forthé said amount in the. morigage 
accounts: No paymént was actually made.towards the 
principal amount of Rs 70,060 due under the mortgage. 
and the paymentreferred to in your letter under reply. 
isonly a paper adjustment Though your cliènt was 
repeatedly informed of the arrangement to accept 
interest on the mortgage-debt at, the- agreed’ rate.of~ 
Re. l per cent. per mengem he has béen putting-off the, 
matter from time to time. a a e 

“It is true that my-client has not -paid interest fer a 
few months: Owing to the depression. in tradé_and: 
more especially in the printing. trade,.my., client has. 


found it difficult even to pay his employees, and meet 
taxes regularly. It is no surprise that, in these hard. 
days my. clienthas been unable to. pay.. intereste My 
client has been paying interest amounting to Rs. 800. 
and odd regularly every .month for.-the. past, three, 
years on the mortgage and it is cnly when it -became, 
im possible to continue any Icnger that hó had very 
reluctantly. postponed payment. B 
“Under.the circumstances my client desires: to have 
at least six months’ time to pay up all the arrears. of.. 
interest and if possible even to settle up the mortgage 
débt entirely. l l a T 
“If your client is unwilling to allow any time he is 
welcome to take’ over the mortgage-property worth 
over a.lakh of rupees in settlement of the debt ard if; 
this is not feasible your client is also welcome. to run, 
the businessand take away toaccount of his debt all“ 
the prcfits arising frqm tlie business. oes a 
“My client is not in the least'inclined to either give 
trouble:to your client or tocause any loss to him. If. 
your client as threatened in your letter under reply 
resorts to legal proceedings he will be only wasting a 
large amount of money which he may not eventually - 
realise. - - 
“My client hopes to hear from your client soon as to, 
which of the arrangements proposed above is agreeable. 
to him so that no further delay need be caused in the 
matter, | SANG 
- “AS regards insuring mortgage property my client 
is negotiating with some fire insurance -companies and, 
as soon the insurance is effected the policy will .forth-. 
with be forwarded to your client ~~ _ 
“In conclusion I may add that on the-very- day you 
were instructed to write the letter under replyyour, 
client receivedfrom mine: Rs 950. towards interest. 
account. a Sa Se ce 
< = Yours faithfully, 
i i (S1.) P. O.S. Pillay.” 
In my opinion it cannot - be held that the 
petitioning ‘creditor reading this” letter 
would come to the. conclusion, if he Were 2. 
reasonable man, that by sending ibto him 
the. debtor specifically and déliberaiely, 
intended to give. notice to the petitioning 
cveditor- that he had’ either ` actually’ 
suspended.or intended to suspend payment 
of the debis due to his creditors generally. . 
The letter was. wrilten in, answeér-to, a 
demand by.the learned Advocate on behalf - 
of: the petitioning. creditor, that the debtor. 
should forthwith pay the debt-'duê om & 
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mortgage to the sitting credito>.. The. 
impression which this letter. leaves upon my 
mind is not that the debtor had suspended 
or intended or was about to suspend’ pay- 
ment. of his, debts -that were due. to his 
creditors generally, but that he intended, to, 
carry on his business. as best he could, and 
was praying the petitioning creditor to give- 
him time until better trade conditions might 
-ensue when he would be: able to pay. the _ 
debt duetohim. The whole. tenor of: the 
letter, tomy mind, indicates that hard.times 
have: come. upon . the, debtor, that; he. 
recognises that he.owes some - . Rs. 70,000 to 
the petitioning creditor and that he is bound. 
to pay that sum to him. At ths same tims. 
the debtor, in my-opinion, by this letter is 
inviting the petitioning creditor to assist 
him so “far as he could m.carrying.on the 
business, and.thereby liquidating the. peti- 
tioning. creditor’ s debt. 

It is only necessary to refer to one or two 
passages in the letter to illustrate the view 
that I take of it. Inthe last paragraph. the 
debtor. stated that before. : the. Pletter of 


demand to which the letter under considera- . 
tion was an answer had been written he had - 


paid.a sum of Rs.950 towards interest on 
the mortgage. Whether that statement was 
true or not is immaterial. 
tion that the. debtor wanted. to, impress 


upon. the. petitioning creditor that. he was - 


doing what he could: to liquidate the. debt 
which he owed tothe petitioning. creditor. 

= In the. preceding paragraph the dehtor 
states that he is ‘negotiating with certain 
insurance companies >in 


which is the subject-matter of the mortgage. 


Whether. he. was doing so or. notis also . 


immaterial, the point “being that such-a 
statement is quite out of place i in a specific 
and deliberate. notice. which is. sent by a 
debtor.to. his creditor that he is about to 


“suspend; payment. of his debts; for if such- 


was.the tenor of this letter the debtor would 
“mot be.concerned any longer to reinsure 
the. premises. ` Itis, of course, true, that in. 
considering whether.a particular, statement 


amounts toa notice of suspension within 8s. 9, 


`_ (g).of the Presidency Towns Insolvency Act 
the surrounding’ circumstances. leading up. 
- to the statement ought to be. considered; but 
unless the statement itself.is_capable per se 
of conveying ths.intention that the debtor 
ee or intends to suspend or is 

about - suspend payment of his 
debts, 3 is unnecessary to consider the 
surrounding circumstances. In support of 


this view I Tefer to the observations of Lord - 
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Itis an indica-, 


respect: of the. 
1enewal ofthe insurance upon the property ` 
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Halsbury in:Glough v. Samuel -(1)- where his 
Lordship observed: 

“I think he had no intention.of giving notice that 
he intendedto suspend payment, either. in express 
words or in anything fie said; from whichan ordinary 
businessman would infer that what Spyer said on his 
behalf, or what he said himself, was a notice of inten- 
tion to suspend payment of. his debts.’ 1- -daresay, a 
businessman would infer that he was likely to do it,’ 
or perhips that he was likely even to become. 
bankrupt, but he would-infer that from the cireuni- 


gr and not from apything said by either § Spyer, or 
eis 


So in the present case, in my opinion, if:the 
petitioning creditor: came to the. conglusicn 
froma perusal of the letter of the 12th Nov- 
ember 1931;that thereby. thée‘debtor intended, 
to give: notice ‘that he was’ about to. suspend, 
payment, of his debts to ‘his creditors, 
génerally, he would- have reached that: con- 


- clusion’ not because’ it ‘was warranted. by 


the language’ in,” which the letter” was 
couched, but because he © would, expect 
the debtor to suspend payment of his. debts, 
by reason of what had häppengg? before. 
the letter was received, 


1 think that this,is a case. in, which, a 
man in great, financial ‘difficulties was. 


‘trying to arrange with, one. of his. more 


pressing. creditors, and. that. by the. letter. 
under consideration he did not. intend to 
give notice that he had suspended or 
was about to suspend: payment of- his, 
debts to his creditors generally;. | 
Now, as regards the oral notices of- 
which evidence was led, apart from. the, 
vague allegations which were seh -out in 
that behalf in para. 3(a) of the ‘petition, 
it is necessary 10 bear in mind: ‘that: the. 
oral notices to which the agent of the ap- 
‘pellant firm and a clerk. of, the : firm. de- 
posed were not mentioned to the learned 
Advocate of-the petitioning “creditor before 
he was instructed to write the letter “of 
the 10th November, 193]. “Why not% If. 
the statements-were ‘made ‘and’ the impres-, 
sion created- by ‘those statements’ “upon 
the mind ‘of the- petitioning créditor, was 
that for months before the, letter was written 
the debtor, had given him | deliberate | and, 
spécific.noticé that he ` 
was ea ae 


suspend - “payment “of: “his. 


aN er 


In the second-pla¢esitris:to:. ec. borne 
in, mində: that -the . agent- of the ~ ap- 
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pellant fim who was called as a witness 


stated:— | 

‘Q—When he told you that he will not be able 
to pay any creditors did you understand that he was 
going to stop his‘ business? 

“A.—I could notinfer from that that 
going to stop his business": and again 

“Q—Did he ever tell you or lead you to infer that 
hewill not be able to carry on his business? 

“A,—How can Iexpress my own attitude of mind? 
He showed me his books and explained to me that 
his business was not doing so well as before.” lan 

The learned Judge in his judgment did 
not specifically find whether or not any 
particular statements whichmight amount 
to a notice of suspension were made but in 
the circumstances obtaining in-the present 


he was 


case I do not. think it necessary that the . 


case. should be remanded in order that a 
finding- upon that matter should be record- 
ed. Forthe reasons that I have stated 
it does not appearto me thatit could 
reasonably be contended that the effect of 
any of.the alleged notices referred to in 
the evidence was that by them the petition- 
ing creditor was givento understand that 
the debtor had suspended or was about to 
suspend payment of his debts to his cre- 


ditors generally. Further, the testimony.: 


oftheagent ofthe appellant firm and of 
_ the clerk of the firm inthat behalf does not 
prove to my satisfaction that the statements 
to which they deposed would amount to an 
available act of insolvency. | 

The learned Advocate for the appellant 
firm referred tothe evidence of the agent 
oftheappellant firm in which he stated:— 

“The debtor said ‘I cannot pay, don't worry me. 
Take away-all the. machinery, key and all therein.’ 
I was to take them fór the mortgage due. He did 
not tell me anything about paying other creditors, 
Iinfer that hemust_ have made this offer with a 
view to rid himself of the worry which I was giving 
him in demanding payment of interest." 

In order that such a statement, even if it 
amounted toa notice of suspension, should 
be an available act of insolvency it must 
have been made within three months before 
the -presentation of the, petition, that is, 
within three months before the 26th Novem- 
ber, 1981. 

I am not satisfied upon the evidence that 
this, statement was made within the period 
limited by law in order to make such a 
statement an available act of insolvency. 
Moreover, such a statement would not 
amount to a deliberate 
notice on behalf of the debtor that he had 
suspended or was about to suspend pay- 
ment ofthe debts to his creditors general- 
ly. 

The second statement is.— 

“My business became dull. Iam unable to pay 
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and intentional - 
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you, sotake this. I am even unable to pay my 
employees.” a 

The witness added:— 

“I think he said this in August or September.” 

There again I am not satisfied that the | 
statement was made within three months 
before the presentation of the petition. 

The third statement was tothe following 
effect: — 

“I have already told you Iam unable to pay you. 
You may do your worst.” i 

In my opinion that statement in the cir- 
cumstances cannot be regarded asa notice 
of suspension within the meaning of s. 9 
(g) ofthe. Presidency Towns Insolvency 
Act. 

The fourth statement is.— . te 

“@.—But he wenton repeating that he will not be 
able to pay any of the creditors? 

“A.—I think he expressed so 
occasions after August. 

“GO. —When he told you that he will not be ableto 
pay any creditors did you understand that he was 
going to stop his busiress? 

“A —I could not infer from that thathe was going 
to stop his business. Infact I found that he was 
carrying on the business.” - 

It is clear tomy mind that such a state- _ 
ment could not be regarded asa deliberate 
and intentional notice by the debtor that 
he suspended or was about to suspend 
payment of his debts to his creditors gener- 
ally. 

Thefifth ‘and last alleged statement ` 
was made to the clerk Pillay, but that 
statement, in my opinion, did not amount 
in itself to anotice ofsuspension; nor do 
1 think, made as it was to aclerk of the 
petitioning creditor, it was intended to be a ° 
deliberate notice of suspension given by ` 
the debtor to the petitioning creditor. à 

For these reasons, in my opinion, there 
is no substance inthis appeal, which must 
be dismissed. 

As regars costs, the debtor is entitled 
toten gold mohurs, a day that is, Rs. 850 
for the hearing of the petition, and ten , 
gold mohurs for the hearing of the appeal. ` 
As regards the order of the trial Court, 
that the Diamond Playing Card Company | 
should receive ten gold mohurs as costs, we . 
think that neither in the Insolvency Court 
nor in this court is the Diamond Playing 
Card Company entitled to any costs. The ' 
order of Das, J., will be varied to that 
extent. 

Mya Bu, J.—I agree. 

NA. | 


on two or three 


Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
=- SIONER’S COURT. 
Second Civil Appeal No. 183-B of 1931 

. March .10, 1933. . 

SUBHEDAR, A. J.O. . 
VITHAL. NAGOJI—DEFENDANT— 

APPELLANT 
versus 


PUNDLIK GANOBA SHOP—PLAINTIFF 


| —RESPONDENT. 

Berar Land Revenue Code of 1928, s.}174 ‘5)— 
Pre-emption—Partial pre-emption, if can be claim- 
ed by a@co-occupant. os 

In Berar each survey number is regarded as a 
separate estate and a ec-occupant, therefore, 
right to claim pre-emption in respect of the 
whole ofthat part with regard to which he has 
a right. Durga Prasad v. Munshi 
Man" Singh v. Maharaj Singh (2) and Mohammad 
Wajid Ali Khan v. Puran Singh (3), not applied. 
Ramchandra v fupchand (4), relied on. 


Second Civil Appeal against the decree. 


of the Second Additional District Judge, 
Akola, in C. A. No. 181 of 1930, dated the 
16th. March, 1931, arising out of C.S. 
No. 200 of 1930 in thecourtofthe Second 
Class, Sub-Judge No.4, Akola dated the 
19th November, -1930. 

Mr. V. K. Rajwade, for the Appellant. 

Mr. G. G. Hatwalne, forthe Respondents. 

Judgment.— The facts necessary for the 
decision of the question involved in the 
present appeal are shortly these. 
ing the father of defendants Nos. 2 and 3 


has a- 


Bhaws- ` 


VITHAL NAGOSI V. PUNDLIK GANOBA SHOP. ` 


- respect 
that therefore, the -decisions of the Allahab- 
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Ali Khan v.-Puran Singh (3). It has, how- 
ever, been held: by thiscourt in Ram Chan- 
dra v. Rupchand (4), that theright of 
pre-emption in -Berar is based on the 
specific provisions: of the Berar Land 
Revenue Code, that the Code should be 
treated as exhaustive on the matters in 
of which it .declares the law and 


ad High Court. regarding the conditions 
in which aright of pre-emption based on 
village custom can be exercised have 


. frequently no application to asuit for pre- 


1) Mohindar , 


4 


emption bya Berar co-occupant. 

Section -174 (5) of the Berar Land Re- 
venue Code, 1928, runs as under:— 

“Where land situatedin more than one survey 
number is transferred, rights of pre-emption shall 
arise independently in regard to the portions of 
eao ang contained ineach separate survey num- 
er. : 

In Berar each survey number is regarded 
asa separate estate and a co-occupant, 
therefore, has a right to claim pre-emption 
in respect of the whole 


. regard to which he has a right. I agree 


owned. S, Nos. 93-2, 157-2 and 134 of Mouza - 


Dongargaon, Taluq Balapur, District Akola. 
He had mortgaged these with the -first 
defendant who obtained a decree for foreclo- 
sure in Civil Suit No. 255 of 1928 and obtain- 
ed possession through courton 22nd July; 
1929. The plaintiffs are the co-occupants of 
the two fields Nos. 157-2 and 134. They insti- 
tuted the present suit for pre-emption of 
only oneout of the two fields, viz., No. 
157-2. l 

The defence was thatthey could not do 
so but must pre-empt both the fields. 
Both the Courts below having rejected 
the plea in defence held that partial pre- 


emption could beclaimed bythe plaintiffs. . 


The first defendant has therefore, come up 
to this court in second appeal. 

The only point for decision in the present 
case is -ifpartial pre-emption could be 
claimed by the plaintiffs. Reliance is plac- 


ed by the defendant-appellant on the view - 


prevailing in the United Provinces against 


allowing partial{pre-emption: Durga Prasad ` 


v. Munshi (1), Mohindra Man Singh v. 


Maharaj Singh (2) and Muhammad Wajid . 


(9) aa sg W N 1884, 246. 
-70 Ind. Oas. 132:45 A 79: 20:A LJ 810; AI 
R 1923 All, 48, -a 


with the following observations of 
Bahadur Brahma appearing on page ?26 of 


of that part with . 
Rao . 


his valuable commentary onthe Berar Land , 
_ Revenue Code of 1928, on s. 174, s.b-s, 


(5) of the Code.— 


“This sub section is along the line of this rule . 


und siys pre-emption shallarise independently for 
portions of land contained in each separate survey 
number. Thus if a vendor sells shares in three 
survey numbers in two of which another person 
holds shares this latter- person willbe at liberty to 
pre-empt the portion in one survey number only 
and would not be bound to institute the suit for 
both the -portions which he can pre-empt. But 
the rule against partial pre-emption will still operate 
and prevent him from claiming pre-emption of a 
part only of the share in the survey number’ sold by 


the vendor. Hemust claim to pre-empt the entire - 


share in anyone or more of survey numbers. sold " 


Thold that thé decrees of the courts below 


ace correct. This appeal, therefore, fails and - 


is dismissed with costs. . 
N.-A. 
(3) 


LJ 141; 33 O W N. 318; 29L W 423; (1929M W 
N 220: 51 A267; ,(1929)A LJ85; 56 ML J 304 


( 


Appeal dismissed. >: 


1.4 Ind Cas 601; A I O 1929 PO 58; 490 © 


P. O. 
“4y 103 Ind. Cas. 242; 233 NLR 9h AIR 1927. 
` Nag. “296. l 
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. i -MADRAS HIGH COURT. 

. Second Civil Appeal No. 182 of 1926. 

= December. 1, 1932. 

_ MADHYAN. Narr AND JACKSON, JJ. 

PaK. KRISHNAMURTHY.- CGHETTIAR— 

DEFENDANT- APPELLANT + 
. "° Versus. 

K. S. A. S. SATHAPPA CHETTIAR AND 

OTHERS —PLAINTIFFS AND DEFENDANTS 


— RESPONDENTS. 
Pranic. of. Property Act (IV of . 1882), a: 74 





Subrogation— Subsequent” mortgagee paying off prior. 
‘intermediate | 
martgage—Intention of subsequent morigagee— Right, of. 


mortgage—z Absence - of: knowledge- of 
subrogation. 

A.property was mortgaged first to A, then to, B, 
thirdly to C and ` thén to D.” Under the fourth mort- 


gage D had to pay from ouf of the consideration the” 


balance of the first mortgage. At the time of paying 


it. he did not know of-the existence of the second’ 


mortgage in’ favour of B. D set up aclaim that he 
was entitled to the fight of subrogation as against-B 
2 Wg extent of the mortgage debt. which he had paid 


*"Held, that, the _ presumption should be that, when D- 


paid. off the prior mortgage he intended. to ‘keep that, 
mortgage againat all ‘subsequent mortgages and that 


the ‘knowledge of the existence of the secoid mort-" 


gagé was not a material consideration. in. pleading the 
presumption. 


Held, also, that consequently D was. entitled to get, 


riority over B's mortgage to the “extent of the 


alance of the consideration whieh he ‘had paid off.- 


with reference to the first mortgage. Gokaldas Gopal- 
dasy Rambaksh Seochand (1), Gangadharev. Sivarama 
(2), Andi Thevan v. . Narayanasami , Chettiar (3) and 
Chidambar am Nadan v. Muni Nagendrayyar (4), relied 
OD», 

Appeal against, the decree of the court 
ofthe: Subordinate J udge, Kumbakonam, in 


0.. 5. No. 25 of 1924. 


Messrs. K. Rajah Ayyar: and K S. 
Rajagopalchari, fot the Appellant. 

Messrs. K, Bhashyam Ayyangar and T. R. 
Srinivasan, for the Responden!s. 

Judgment. - The 3rd defendant is the 
appellant. The. question for. ‘decision in 
this appeal is whether he is. entitled to 


the right of subrogation to. the ‘extent of. 


Rs 1,181- 12-7 the balance of considera- 
tion. of: the firat. mortgage which he. has 
paid off. 


The facts are these:—The suit property 
was subject to four mortgages. The first 
mortgage is dated 20th November, 1918. 
Thé 3rd defendant has paid off the’ balance 
of the mortgage debt, namely Rs. 118]-12-7. 
The second mortgage is dated 22nd April, 
1921, and the mortgagee under it is the 
present plaintiff. The 3rd mortgage with 
Which we are not concerned is dated 30th 
November, 1921, and the 4th mortgage 
dated 18th January, 1922, is in favour of 
the 8rd defendant the appellant. Under 


KRISANAMURTHY CHETTIAR Vi, SATHAPPA CHRTTIAR, 


“with in para. 11. of its judgment. 
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this mortgage he had to pay from out. of 
the consideration the balance of the first 
mortgage. He paid it on 19th January, 
1922. “At that. time he did not know 
of the existence of. the plaintiff's mortgage 
and when he came.’ to know. of it he 
prosecuted the 1st.defendant for ‘cheating’. 
In the circumstances the appellant claims 
that: he is entitled to. the right. of sub- 
rogation as against the plaintiff to the 
extent of. the mortgage debt which he has 
paid off. The lower Court disallowed the 
contention. The question has, been ie 
e 
learned Subordinate Judge says, “I do not 
think that an encumbrancer who in putsu- | 
ance of the agreement between the” mòrt- 
gagor and the mortgagee pays. a portion ¢ of 
the.. mortgage money towards a prior morb- 
gage is entitled to priority or suibtoga; 
tion of the prior mortgage_ rights.” “Ap-. 
parently the learned Judge treated: the srd 
defendant as an agent of ‘the mortgagor, 
in paying off the, balancé of the mortgage. 
debt and, ‘therefore, he thought that. the 
payment ‘was on behalf of the mortgagor 
and not on.behalfof himself. “This ground 
of his decision is not tenable at all.” In 
fact “Mr. Bhashyam Ayyangar for ` (he. 
respondents did-not base his ‘argument on 
this principle. His argument is this that’ 
at thé time when the payment was madé, 
the 3rd defendant did not. know of the” 
existence of the plaintiff's mortgage and; 
therefore, it cannot be presumed < that “Ye 
intended to keep the first mortgage as a 
shield against the 2nd- mortgage * of the” 
plaintiff. “It appears to us thal the- ques- 
tion. is a very simple one and has been 
decided once for all by the Privy Cóuncil 
in Gokuldas Gopaldas v. Rambaksh: Seochand, 
(1). In that case, their Lordships póinted 
out that a man haying. a right to, act in 
either of the two ways; ‘that is, either. to` 
extinguish or keep alive a mortgage, shall 
be présumed to have acted according to. 
his interest. ‘In this casé the presumption 
should be that when the appellant paid . 
oft- the- prior mortgage he intended to keep 
that mortgage against all subsequent, mort+ 
gages. But Mr. “Bhashyam. Ayyangar. Con. 
tends that the presumption should- be bel, 
not to arise because he did not know, at. 
that -time fhat the 2nd’ mortgage, ‘existed. 
But’ the, Knowledge , of “the ‘existence ofthe :- 
2nd motigege, is not a. material considera. 
tion ih, pleading | “the presumption”; "aS, 


; 6). Nn AN 1035; 11 Į A 126; 3 Ind. Tur 396.4, Sar, P.O 


= — - 


-Á 


w 
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has been held'in Gangadhara v: Sivarama - 
(2). In that case the learned Judges refer- 
red to the case in’ Gokuldas . Gopaldas. V. 
Rambaksh Seoéhand ,(1), and. treated: 
the presumption as a general ‘one, the 
operation of which is not réstricted by the 
question whether thé man “tho makes the 
payment knew of’ the existence of the sub- ' 
sequent mortgage or not. The same ‘con- 
clusion was arrived--at in, Andi, Thevan- 


v. Narayanasami Chettiar (3). In Chidam-~ 


baram Nadan v. Muni Nagendrayyar (4), 
it was‘held that a payment ‘made “by the 
‘subsequent mortgagee in discharge ‘of a 
-prior mort'gage debt“cannot ‘be considered 
to be a payment made on behalf-of ‘the 
mortgagor. ‘These three ‘decisions dispòse 
of ‘the: ground on which:‘the lowér’Court's 
judgment is based, and ‘also the contenticn 
urged before us by Mr. Bhashyam Ayyangar. 
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It ig also: inthe interests” of tle public that” this 

necessary rule should ‘be strictly. complied with. 
Where an informer, ‘as -in the” cases- under the 


Excise Act, obtaids a substantial reward for informa- 
tion leading to a conviction, there“is a very great 


‘temptation for’ him, acting in ¢onjunction with the 


police constables, to plant in the house of a` suspected 
person excisable articles in order that he” may obtain 


“the reward. 


It is unreasonable, when & man is found guilly of 
the major offence of illicitly manufacturing excisable 
articles, that he should also be severely punished for 
keeping in his possession materials for manufactur- 
ing those articles arid for possessing them. The one 
offence-includes all the others. l 


. Criminal Revision from ‘an. 'order-of the 
Sessions Judge, :Farrukhabad; dated: the 
5th September 1932. . - e o T 
“Mr. N. A. Sherwani, for the- Applicant: . 
The Assistant Government Advocate; for 
the Crown. ek nee 5o 
Judgment.—This is -an application 


We, therefore, ‘fet 'êside the decree cf- the „1n revision from the decision ofthe learned 


lower Court and declare -that the appel-. 
lant is entitled to: get priority over the 
plaintiff's mortgage to the extent of the 
balance of: the’ consideration which-he has 
paid off with  eference to ‘the 
first thortgége, that ~is, the sum `of 
Rs, 1,181-12-7 together with interest. , 
The case will be remanded to the ‘lower 
Court for-passing a final decree’giving the 
“appellant priorityin the manner {indicated 
above. The ‘appellant is‘ entitled to costs 
here and in the court -below; with respect 
n the “amount ön which he has- succeed- 
ed. S A WE. 
'The‘court-fee will be Yefurided. # - 
‘Ns Kosa, ‘ Case remanded, 


(2) EM UB |. ee 
=, (3), lll. Ind Cas, 266; 55 M LI 369; AIR 1928 
_ Mad. 703; 28 W R 213. 


= 


(4) 58 Ind. Gas, 813; 30°M L J 445; (1920; MW. 


435,412 L W393; 28M’ L T 300. 





ALLAHABAD HIGH COURT. 
Criminal Revision No. 816 of 1932. 
= March 7, 1933. 
YOUNG, J. 
EMPEROR— PROSECUTOR 
l E VETEUS i 
MAHMUD ALI KHAN— RESPONDENT. 
Criminal’ Procedure Code (Act V of" 1898), s. 108— 
Excise raid—Searca—Duty to search constables and 
search witnesses, object and importance of . the rule— 
Penal Code (Act XLV of 1860), s 71~U. P Excise Act 
(IV of 1910:, s. 60 (b) \f), separate sentences under, 
legality-of. _ ; 
‘The ‘rule that the constables.and the search wit-. 
nesses; should be searched before ‘they: enter, the 


premises to be searched ought, never-to.beineglected. . 


. Fäilure to ‘carry ‘out' this’ rule’ must give ‘to ‘the 
‘defence a very ‘Strong argument against conviction. 


‘Magistrate conducted a 


Sessions Judge of Farrukhabad. :The ap- 
plicant, Mahmud Ali Khan, was charged 
under s..60 (a) (b) and (f) of the Excise, Act 
and s. 9 (e) of the Opium Act, -s. 19 
ofthe Arms Act ‘and-s. 332 of the Indian 
Penal Code before a Magistrate of the‘ First 
Class. He was found guilty- by the learned 
Magistrate and sentenced: to one year’s 
rigorous imprisonment and a-fine: of Rs: -500 
under s. 60 (a) of the Excise Act and one 
year’s rigorous imprisonment. anda fine of 


“Rs. 500 under ès. 60 (b)and (F) -of the sarme 


Act. Under s. 9 (e) of the Opium Act ‘he 


was sentenced to one year’s ‘rigorous impri- 


sonment and a fine of Rg, 100. Under s. 19 


“of the Arms ‘Act he was Sentenced to one 
- year’s rigorous imprisonment. “Under s. 332, 
‘Indian Penal Code,‘he was-séntenced -to 


four months’ rigorous imprisonment the 
sentences to-run consécutivély, making a 
total in ‘all of four years’ and 4 months 
rigorous “imprisonment, and’ the’ ‘fines 
amounted in all to Rs. 1,100. 
The Police of Farrukhabad’ obtiained*in- 
formation that Mahmud: Ali Khan ‘wes 
manufacturing in his house on the outskirts 
of Farrukhabad illicit liquor. The Deputy 
Superintendent of Police and the Joint 
raid upon the 
house of: Mahmud Ali Khan. They. -Wwent 
there in the morning at.8 o'clock‘ with 
50 constables. ‘The house‘ was: surrounded, 
and the entrance door -being locked; a-Gon- 
stable, was-- detailed to scale: the wall -of 
the compound and-get into the house. “The 
constable. did:so -and was heard -shouting 
that ‘he was being beaten, Ariothér -¢on- 
stable was ‘sent in to Assist.” One ‘ofthe 


i” 


constables - then -opened the ‘door.’ The 


- Manufacture were found. A 


_ for the liquor. 
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stables rushed in. 


dent of Police and the other constables 
rush in, he attempted to assault the Deputy 


Superintendent of Police with a lathi. The l 


Deputy Superintendent of Police used a 
pistol. The bullet fortunately struck the 
lathi and Mahmud Ali Khan surrendered. 


A large amount of imp’emenis for manu-. 


facturing: liquor, pots and earthen jars 
containing liquor in its various stages of 
well in the 
house was searched and some liquor was 
found hidden in it. 
containing,2 tolas, tbat is, rather less than 
1 ounce, of:crude opium was discovered, and 


hanging on the wall was coat in the pocket. 
of which six -450 revolver cartridges were 


discovéred. 


I am satisfied that Mahmud Ali Khan. 


and his brothe:s, who are not before me, 
were engaged in manufacturing liquor 


illicitly on a fairly large scale. A large. 
_ amount of silver coins of small denomina- 


tion were discovered in the house. ‘These 
obviously had been obtained from cus!omers 


of Mahmud Ali Khan's guilt with regard 


. to the charges: under the Excise Act. 


With- regard to the charge under the 
Opium Act I am in doubt. It has been 
admitted by the Police and the Magistrate 


‘that the search of the constables and the 
. search witnesses was not carried out before 
. entering the house. 


The rule as to this 
ought never tobe neglected. Where an in- 


_ former, as in these cases under the Excise Act, 


obtains a substantial reward for information 
leading. to a conviction, there is a very 


' great. temptation for him, acting in con- 
_ Junction with the Police constables, to 
_ plant in the house of a suspected peison 
~ excisable articles in order ihat he may 


obtain the reward. It is for these reasons, 


-~ among others,that the rule has been laid down 


that everyone engaged in a raid of this 
sort must be searched to see that there is 
no excisable article upon him. Failure to 


- carry out this rule must give to the defence 


a very strong argument against conviction. 


It is also in the interests of the public that 
` this necessary rule should be strictly com- 


plied with. In this case the amount of 


' opium found in the house was of a very 
. small quantity. Further the six cartridges. 
| which were discovered in the jacket hanging: 


upon the wall would not take up much 


room. It would be a simple matter for 


EMPEROR Ò. MAHMUD- ALI KHAN. 


~ Deputy Superintendent and the other con- 
It is alleged that. 
“Mahmud Ali Khan was found in the room - 
| and when he saw the Deputy Superinten- 


kad 
- 


Ina steel box a packet . 


There can be no question. 


i İG 
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anyone to take this small ‘quantity of 
material into the house. With regard to 
the cartridges, it is also noteworthy that 
the raid was conducted suddenly and with- 
out giving Mahmud Ali Khan any time to 
get rid of incriminating articles. No re- 
volver was discovered in the house. Ib. is 
true that it is said that an empty card- 
board box which originally contained 
cartridges was found in a steel box. Still 
it is impossible to be absolutely certain, 
under the circumstances, that that might 
not have been placed there. I do not say 
that the Police did in fact plant -these 
articles in the house, but the fact that the 
ordinary search was not carried out is 
enough to throw doubt upon this part of 
the case. In any event, the possession of 
l ounce of crude opium is by itself not a 
serious offence. Three tolas of Govern- 
ment manufactured opium may be purchas- 
ed by anyone in the bazar, and I have no 
doubt that in any bazarcrude opium though 
Hlegal, may be purchased also. 

With regard to the assault alleged, the 


‘learned Magistrate who tried the, cese ap- 


peared to have been in some doubt as to 
the attack upon the Deputy Superintendent 
of Police. The Deputy Superintendent of 
Police may have thought that Mahmud 
Ali Khan intended io attack him. The 
roof of the house was low and in the room 
it. was almost impossible to use a lathi. 
Further it is extremely unlikely that after 
Mahmud Ali Khan had already seen two 
constables, on seeing the Deputy Superin- 
tendent of Police and a mass of constables, 
would have attacked the Deputy Superin- 
tendent of Police. With regard to the 
assault upon the two constables, it is note- 
worthy that their injuries were slight con- 
sisting of bruises on the inside of the elbow 
and one abrasion on the outside of the 
arm. The bruises on the inside of the 
elbow were much more likely to have been 
caused in scaling the wall than by a 
lathi blow. But on the evidence of the con- 
stables themselves I am satisfied that some 
form of resistance was shown by Mahmud 
Ali Khan which amounted to an assault, 
The result- is that I set aside the con- 


‘viction and sentence under the Opium Act 


and the Arms Act. With regard to the 
Excise Act the courts below, I think, have 
gone astray. It seems to me unreasonable, 
when a man is found guilty of the major 


‘offence of illicitly manufacturing excisable 


articles, that he should also be severely 
punished for keeping in his possession 
materials for manufacturing those articles 


1933” 
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and for possessing them. The one offence 
includes all ihe others. Further-s. 71 of 
the Indian Penal Code provides for this. 
It is there laid down that “where anything 
which is an offence is made up of parts, 
. any of which parts is itself an offence, the 
offender shall not be punished with the 
punishment of more than one of such of his 
offences, unless it be so expressly provided”; 
and also “where several acts, of which one 
or more than one would by itself or them- 
selves constitute an offence, constitute, when 
combined, a different offence, the offender 
shall not be punished with a more severe 
punishment than the court which tries him 


could award for any one of such offences”. 


The separate sentences under s. 60 (b) and 
(f) combined of the Excise Act must there- 
fore go. 
under s. 60 (b) it will stend. The sentences 
under s. 60 (a) and (f) will be set aside. 


With regard to the sentence under s. 60 (b), . 
it appears to me that fora first offence one. 


year's rigorous implisonment is too much. 


The illicit manufacture of liquor is primari- ` 


ly an offence against the revente. Itıs not 


like being in possession of or selling cocaine. ` 


_ In the czs2 of a first conviction:-I consider 
that a sentence of six months’ rigorous im- 


prisonment and afine of Rs. 500 is sufficient — 


_ punishment under the circumstances `I 
therefore set aside the senlence of ‘one 


year’s rigorous imprisonment and substitute ` 


_ therefor .a sentence of six months’ rigorous 
imprisonment. The fine of Rs. 500 will 


_ stand. -In default of payment of the fne, 


Mahmud Ali Khan will undergo further 
_ vigorous “imprisonment for three months. 
. For the assault’ the 
` months’ rigorous imprisonment is set aside 
and a sentence of two .months substituted; 


| the sentence to run concurrently with the- 
sentence unders. 60 (b) of the Excise Act. | 
` The application in revision- is otherwise” 


| rejected. — E 
A. Sentence reduced; 
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IV—Res judicata—Execution proceedings—Omission 
to object to correctness of amount, whether operates as 
res judicata 


_ Inapplying the rule of constructive res judicata to 
execution proceedings, a distinction must be made 


_between an objection to the actual execution of the 


decree and one relating to merely the amount for 
which the decree is to be executed As regards the 
former question, the judgment-debtor may well be 
held to be bound toraise an objection as soon as the 
execution of a decree is sought’ for and on his 


_ omission to do so he might reasonably be héld estopp- 


ed from raising the seme objection by virtue of s. 1], 
Expl 4, Oivil Procedure Code, but” to preclude the 
party from raising the dispute relating to 8 
clerical’ or arithmetical error on the ground cf 
constructive res judicata is not warranted .on any 
ground of justice, equity or good conscience Kalian 
Singh v Jagan Prasad (8) and Kalian Singh v. 
Jagan Prasad (9), followed. Dip Prakash v, Dwarka 
Prasad (4, Daw Ohn Bwinv.U Bu(5)and Dwarka 
Das v Muhammad Ashfaqullah 7), distinguished. 
First Civil Appeal against the decree of 
the Sub-Judge, First Class, Betul, in ex- 


: ecution casein Original Civil Suit No. 38 of 


1922, dated the 22nd August, 1931. 


Messrs. M. R. Bobde, and T.J. Kedar, 
for the Appellant. ' 

Mr. K. B. Tare, for the Respondent. 

Judgment.—In execution of a decree 
for Rs. 9,150 payab‘e with interest at 1 per 
cent, per mensem passed on 29th June, 1922, 
the respondent attached three houses 
belonging to the judgment-debior (appel- 
lant) two of which were sold by auction on 
19th November, 1930, and the. third ‘on 
22nd November, 1930. The judgment-debtor 
made an application under O. XXI, r. 89, for 
an order to set aside the sales by depositing 
within the time required by law Rs. 8,135 
inclusive of the compensation of 5 per cent. 
ofthe purchase money payable to the auction 
purchaser whereen the sales were set. aside. 
Then the decree-holder claimed Rs. 767-6-( 


.on account of interest and costs not covered 


by the proclamation of sale. - The judgment- 
debtor prayed for time to pay - the amount 
and it-was granted. The judgment-debtor 


‘thereon applied to the court stating that 
_ the decree-holder had already received more 


than was recoverable under the decree and 


` prayed for an arder‘ directing the decree- 


holder to refund the ~ surplus. The judg- 
ment-debtor raised a dispute as regards the 
appropriations of repayment made by him 
from time to time and disputed the charg- 
ing of compund interest when. the decree 
had only provided for simple interest. The 
decree-holder pleaded that in“ the several 
applications previously filed by him for 
execution, the judgment-debtor not having 
contested the amount for which the execy- 


_ tion was applied for, he was debarred on 


the principle of res judicata from contesting 


r 
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the: correctness ‘of the ‘amount, particularly 
when he deposited the amount into court as 
spécified in the proclamation sale. The lower 
«Court was of opinion that the judgment 
debtor was estopped by res judicata and 
ordered the execution to proceed and’ the 
judgment-debtor to pay Ks. ‘767-6 to the 


decree holder. “The judgment-debtor has 
filed this appeal. 
Having regard to the long course of 


decisions réported as Ram Kirpal v. Rup 
Kuari. (j, Mungul Pershad Dichitv. Grija 
Kant Lahiri (2), Fateh Singh v. Jagannath 
Baksh Singh 3), Dip Prakash v. Dwarka 
Presad (4) Daw Uhn Bwin v. U. Ba (5) and 


‘Khairulla v. Dhanrupmal (6) it must be ` 


conceded that the principle of res judicata is 
applicable to execution proceedings. 
- in applying the principle oné“tia’ to consider 
the facts and circumstances of each case. In 
the present case the decree-holder made his 
first application on 19th July, 1933, for 
* yécovering Rs. 8, 368-2-6, but as the decree- 


holder did not ask for any specific “action in ` 


execution but only for issue of a notice 
under O. XXI, r..22 which was not issued, 
that execution application was dismissed. 
Seang, application was made on 22nd 
uly, 1924, for recovering Rs. 9,348-8-0; a 
“notice was issued’ to the judgment-debtor 
at whose request 6 months’ time was allowed 
“for payment. Third application was filed 
on 19th October 1926 for recovering 
Rs. '8.257-8-9 but it was: dismissed as partly 
“Satisfied as the decree-holder acknowledged 
“payment of Rs. 2,000. ¿Fourth application 
“was made on 16th — 1928 but it 

Fifth 
1929, for 


“Was ened to the eee eae Sixth 
“appl ication on 17th March, 1930, for recov- 


` 
- en" 


‘ering Rs._ 7, 868-14-7 in the course of which i 


the Judgment debtor's houses were sold. 
Now in none of these several proceedings 
“was there any issue raised regarding, the 
‘correctness of the amount for which ‘the 
‘execution was sought for; consequently 
“there was no express decision. 

(1) 6.4: 269; 11 I A 37; 4 Sar. P U J 489 (P.C) 

“(21 8051; SIA 123: 11 OL R 113;4 Sar. POJ 

-2419 (P O) 

'(3) QL Ind. Cas.-280;.47 A I58; A I R 1925 P O 55; 
ASML J 64; 20W N 25; 12 O.L J 117: LR6A 
“(P Oy 50; "210 O 334; 27 Bom. L R 724; 29 O W N 749; 
-93'A L J739; 2 L W 58; “52 I A’ 100 (P. 0.) 

`(1)90 Ind. Cas. 83; 48 A 201; L R'6 A606 Civ; 
94 AN L J 9j; A LR 1926 All. 71. 

(5) 127 Ind, Cas, 375;.8 R 302; AI R1930 Rang. 213; 

“Ind ‘Rul | (1920) Rang. 359. 
= (6) 80 iud Cas 993. 92N L R 67; AT R, 1926 ‘Nag. 
P 39y-- b 
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On behålf of the decree-holder it is T 
that thé facts“ that the judgment-debtor 
acquiesced in the decree-holder’s proceed- 
ing with the execution without raising 


“any protest as to the correctness of- the 


amount claimed and moreover prayed for 
timeto pay up the amount claimed and 
deposited the decretal amount in court under 
O. XXI, r. 89, must be considered as being 
tantamount toa decision operating as com 


structive res judicata under s. 11 Expla- 


nation 4. No doubt the couris have ‘in’ 
particular’ circumstances extended even the 
doctrine of constructive res judicata but on 
an examination of the facts of such: cases, -it 
would appéar thatthe issues in all those 
cases were of a character which went to” the 
rcot of the case. Such questions were’ of 
fundamental character as for example that 
the application was notin accordance with 
the law, or that it was barred by: lime, or’ 
thatthe court had no jurisdiction or that the 
decree-holder was incompetent to. execute 
the decree, or that the decree” was not 
capable of execution on account ofits either 
being ae by time or having been 
satisfied - otherwise. Reference in 
this a HOE may bemade to Dwarka- — 
das v. Muhammad Ashfaqullah (7) and. 
Daw Ohn Bwin v. U Ba (©). In Dwarka Das : 
v. Muhammad Ashfaqullah (7) the ‘question 
wes whether the decree had been validly 
transferred to the decree-holder. In Daw 
Ohn Bwin v. U Ba (5) the questién wes 
whether ` the decree-holders were entitled to 
recover Rs. 15,000 from one who_#ad under- 
taken the obligation as surety tô” make good 
that amount. “In Dip Prakash `v. Dwarka 
Das (4) the question related’ to- the manner 


` in which the decree was already éxecuted, 


namely, by demolition of buildings. In the 
présent case the dispute doesnot -raise any 
qusstion of principle which requires judicial 
determination but only whether the amount 
recoverable under the decree has been. pro- 
perly calculated. This question is purely 
of a clerical or arithmetical nature. Since 
a largesum was admittedly payable the 
judgment-debtor might have relied on the 
decree-holder to have calculated the amount 
correctly and unless he had himself any 
reason to believe that the interest was charg- 
ed otherwise thanin accordance with the 
directions in the ‘decree or that the app- 
ropriations were made contrary “to the 
established practice-or law he had no 
cause for taking any exception to . the 


MT Cas. 7223.47: A 86: 29 ALJ 93 8; LR 9 
14 Ci ALR 1925 Ally 117, i 
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execution ofthe decreé. - In 3“cases a. ques- 
tion analogous tó the one undér- considera- 
tion here arose and in allthesé cases ‘it’ was 
held that the doctrine of res judicata -had no 
applicability. They are Kalian Singh v. 
Jagan Prasad (8) and Kalyan Singh v: Jagan 
Prasad (9). A distinction “ must “be made 
between an objection to the actual execution’ 
of the decree and the one relating’ to. merely 
the amount for which the decree is to be 
executed. . As regards the former question 
the judgment-debtor may well be held to be 


bound toraise an objection as soom. as the: 


execution of a decree is sought for and -on 
his omission to do so he might reasonably, 
be held estopped from raising the same 
objection by virtue of s. 11, Explanation 4, 
Civil Procedure Code,.but to. preclude the 
party from raising the dispute relating to 
a clerical or arithmetical error on the ground 
of constructive res judicata would appear. 
to be unwarranted on any ground of justice, 
equity -r good conscience. 


' Forthe foregoing reasons I hold that 


the judgment-debtor is not estopped from 
raising the objection as to the correctness 
of-the amount recovered or recoverable ` by 


the decree-holder and set aside the lower 
Court’s order’ and, direct that the lower 
Court will investigate the objection raised- 
Pleader’s- fee 


by the | judgment-debtor. 
Rs. 15. aA a 
A, Ge oS Order set aside. 
(8) 27 Ind. Cas. 950; 13-A L J 162. 3 

: (9) 30 Ind, Oas: 523; 13-A LJ 828; 37 A 589. 


j Áa t 


-© = CALCUTTA HIGH COURT. ` 


> 


a Appeal from Appellate Order No. 250 = `- 


of 1932. 
. -January 24, 1933. 
i Mirrer AND M. C. Guosz, JJ.. - ` 
. DHARANIDHAR ROY—APPELLANT 
i i > I. versus 


D. PHL, | DATOR, ASANSOL `` 
P. D. SETHI, LIQUI -- ment -of the mortgage-debt is illegal. . This’ 


MOTOR ENGINEERING Co.,.Lrp.— . 
‘DECREE-HOLDER AND OTHERS — RESPONDENTS. 


: Civil Procedure Code (Act V of 1908), 0. XXI,r. 46 ; 


—Morigage debt—Jurisdiction to attach—Locality of 
mortgage debts—Tests of. 


‘The' locality of a mortgage-debt is where the mort- 
gage bond is to be found and the court within whose. 


jurisdiction a mortgage bond is to be found has 
jurisdiction to attach the mortgage debt even though 
the property mortgaged and the mortgagor are outside 
its jurisdiction., Begg, Dunlop & Co. v., Jagannath 
Marwari (1), distinguished..New York Life Insurance 
Co. v’ Public ‘Trustee - (2) and Attorney General v. 
+ Biywens (3), referred to. 4 f 

The mortgage-debt is also payable where the judg- 
ment-debtor mortgagee resides, for unless a particular 
place ‘be agreed upon for payment of the mortgage 
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- debt a personal tender -is ` generally necessary, = 

For the-purposes of .execution “a debt; due to the 

judgment-debtor - under a hypofhecation “< bond is 

movable property within the meaning of O, XXI, r, 46, 

Oivil. Procedure. Code. Nataraja . Iyer: v. South 
India Bank at Tinneveliy (4), followed: - > 


Appeal against ‘an order of the District 
Judge, Burdwan, dated the 4th May, ‘1932, 
affirming that of the Additional: Subordinate 
Judge,Asansol, ‘dated the 22nd August, -1931. 
. Mr. Sailendra Nath Banerjee, for- the: 
Appellant. << ©: ° : a kh a 
/ Messrs. Jitend#a Nath Ray and Pravas 
Chandra Basu, for the Respondent*.° | 


- Mitter; J.—This is an appeal from. -the 
order of :the:Distiict- Judge. of. Burdwan 
affirming an‘ order of ‘the Additional 
Subordinate Judge of: Asansol. by which he 
directed the attachment of-a debt secured 
by a mortgage’ of ‘immovable property in 
favour of the-judgment-debtor, .:° . °° 
- It appears that.the -Asansol Motor*Engi- 
neering - Ltd:, obtained .a . decree . against 
Dharanidhar. Roy, a minor who was ré: 
presented © by. his’ “ guardian: ad litem 
Swarupini -Devi and in ‘execution: of the 
sald decree-has attached a mortgage bond 
executed'in favour, of the judgment-debtor 
by ‘Raja Bon-Behari Singh. - The attach- 
ment. has been’ made according to ‘the 
provisions of OO: XXI, .r. 46° of the Civil. 
Procedtre Code by a written order pro- 
hibiting the : mortgagee; ` the ' judgment- 
debtor in this case-from recovering . the 
mortgage debt:and Raja Bon Behari Singh; 
the mortgagor from `. making payment 
thereof until the further order of the court.: 
To this attachment, the judgment-debtor- 
through his mother, thé guardian ad litem, 
takes exception and contends that as the 
mortgagor Raja does “not reside: within 
the jurisdiction. of ‘the = court’ which has 
directed’ the attachment and as‘the mort- 
gaged»; property is not also’ situated :within 
thé jurisdiction ofthe said court the attach- 


objection has. been ‘overruled by ‘both “the 
courts below; hence the present appeal... x 

In this appeal it is contended that as the’ 
mortgage is an: usufructuary.. mortgage 
O. XXI, r.:46.does' not apply; But “this. 
contention which; was faintly.: urged; was 
abandoned.and it is new conceded that’ 
the , mortgage is really a simple mortgage.’ 
It--is ‘argued that asthe mortgaged: property: 
is situate in Manbhum’ and ‘asthe gar-, 
nishee mortgagor also resides at Manbhum 
the Asansol Court «which is the attaching 


court has no jurisdiction to issue the pro- fm 
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ry ey a ; 
hibitory order-an the garnishee and reliance 
“has ‘béén--plagsd ‘in support of this conten- 
tion on the case of Begg, Dunlop & Co: v. 
Jagannath 2 Mariari (1). It is. said that 


os 


= —— — 


_ the proper procedure is that the decree-holder 


should apply for the transfer of the decree 
for yexecution to the Manbhum court and 
_after.the decree is so transferred he .should 
apply to :the Manbhum Court. to issue a 
prohibitory order upon the mortgagor from 
paying toe debt to the judgment-debtor. 


-. We areunable to accept this contention. - 


X 


“The -‘locality of a mortgage.debt is 
where..the mortgage bond is found .and it 
is admitted in the present case that the 
mortgaged bond is with. the judgment- 
debtor who resides within the jurisdiction 
of the Asansol Court. In the case of- New 
York Life .Insurance Co. v. Publie Trustee 
(2) Pollock, Master of the Rolls, quoted the 
rule of law applicable to this matter from 
the judgment of Lord Abinger in Attorney- 
General vs Biywens (3). Lord Abinger 
said this:—“ As to the locality of. many 
descriptions of effects,. household- -and 
movable goods, for instance, there never 
could be any.dispute but to prevent con-- 
flicting jurisdictions between different 
ordinaries, with respect of choses in action 
and titles. to property, it was established 
as law, that judgment debis were - assets, 
for the..purposes of jurisdiction, where-the 
judgment is recorded, leases, where the land- 
lies, Specialty “debts; where- the instrumént 
happens to ‘be;.and simple contract debts; 
where. the debtor resides at the time. of the 
testator’s death”. . A. mortgage-debt = is’ ‘a 
specialty. debt- as opposed to a simple 
contract debt. Lord Justice Atkins 
in the: New York Insurance case (2) 
just referred to, pointed out that in respect 


of specialty debts the test has always been 


not the place and residence of the debtor 
but” the ‘actual place where the actual docu- 
ment constituting the specialty exists. 
namély, where the piece of paper is to be 
found. . The piece of paper, 7. e., the mort 
gage. bond ‘in the present case is found 
with the judgment-debtor in Asansol and- 
that is the locality of the mortgage. debt. 


The mortgage debt is also payable at 


Asansol where the. judgment-debtor. mort- 


gagee. resides for unless a particular place- 
be agreed upon for payment ofthe mortgage: 


debt a personal tender is generally neces- 


sary.. See Fisher on mortgage, 6th edition, 


(1)-11-Ind. Cas. 417; 39 0.1104; 14 OL J 228; 16 0 
W N 402. 

+(2y (1924) 2 Ch. 101 at p 107; 

T 438: 68 SJ 477; 40T L R 430, 


` 
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93 LJ Ob, 449; 13LL` 
(3)4M& W171. - See, A 
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para. 1504.. Itis competent toa-eourt under 
Ov KAI, r. 46 to issue a prohibitory order 
upon a person resident outside the limits 
of its jurisdiction in respect of property- 
which is within its jurisdiction and the 
mortgage bond whichis the property sought, 
to be attached is within -the jurisdiction 
of the Asansol Court. And it has been 
correctly held in the majority of the High 
Courts in India that for-the purposes of 
the execution a debt due to a judgment- 
debtor under a hypothecation bond is 
movable. property within the meaning of 
O. XXI, r. 46, Civil Procedure Code: -See 
Nataraja Iyer v. South Indian Bank-at 
Tinnevelly (4). l 5 OT D 

‘The case of Begg, Dunlop & Co. ‘vx; 
Jagannath Marwari (1), is distinguishable 
in ils facts. There the decreeunder exe- 
cution was obtained in the Court of 
Burdwan against the judgment-debtor-resid-, 
ing in Burdwanand there was a debt dueto 
the judgment-debtor from the firm of Messrs, 
Begg, Dunlop & Co. and Williamson Maggor ~ 
& Co,, two firms of merchants carrying on; 
business in the town of Calcutta, the debt- 
being also payable in Calcutta, and in those, 
circumstances it was held.that it was not.. 
competent to a court in execution of a decree: 
for money to attach -at the. instance of the. 
decree-holder, a debt payable to the 
judgment-debtor by a non-resident outside’ 
the jurisdiction. Inthe present case the 
property attached is within the jurisdic-. 
tion of the attaching court although the 
garnishee is resident outside its jurisdic- 
tion. In Begg, Dunlop’scase (1) both the 
garnishee as well as the property sought 
to be attached were outside the jurisdic- . 
tion of the court which directed the attach- 
ment. Besides in Begg Dunlop's erse (1) the 
debt was not a specialty debt but a simple 
contract debt and the locality of the simple 
contract debt is within the area of the local 
jurisdiction within which the debtor for the 
time resides: See Commissioner ‘of Stamps 
v. Hope (5)e ; 

For the reasons given above we are of 
opinion that the conclusion reached by the 
courts below is right and that this appeal -` 
must be dismissed with costs. We assess ' 
the hearing fee at 2 gold mohurs. 

M. C. Ghose, J.—I agree, 

ren Appeal dismissed. 

(4) 13 Ind. Cas. 91; 37 M 5l; 10 M L T 503; (1911) - 
2M WN 590; 22 M LJ 105: = i 

(5) (1891) A O 477. 


1933- 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Civil Revision Application No. 79 of 1933. 
"February 17, 1933, < 
MACNATR, J, O., AND SuBHEDAR, A.J. O- 
KHAMANLAL CHANDULALSAO— 
Na ENI 
ersus 
OSMAN ABBA ae OTHERS—J UDGMENT- 
‘DEBTORS — NoNn-APPLIOANTS. 

Civil Procedure Code (Act V of 1908), O. XXXI VY, 
r. §—Preliminary deeree for forevlosu -e—Compromise 
varying decree—Right to apply for final decree— 
Power of Court to extend time fixed for payment. 

The fact that_a preliminary decree ona mortgage 
has been altered by a compromise between the parties 
does not take the case out of the purview of 
O. XXXIV, r.3 of the Civil Procedure Code so as to 
prevent the mortgagee from applying for a final 
decree-or to preclude the court from granting ex- 
tension of time for payment for good and sufficient 
cause, provided the parties have not by the compromice 
contracted themselves out of the provisions of 
O. XXXIV, r.2. The intention of the parties as express- 
ed in the terms of the compromise on which the decree 
is based has to be ‘determined and given effect to in 
all such cases. femendra Lai Singh Deo v. Fakir 
Chandra Datta (1), Ishan Chandra Kundan v. Niira- 
tan Adhikari (2), Narayan v. Daulat (3), Manjilabai 
v. Surajmal (4) and Dulichand v. Gorelal (5°, referred 
to. Askari Hasan v. Jahangira Mal (6), dissented 


from. 
Civil Revision against an or der. of the: 


Additional District. Judge, Raipur, in O. S. 
No. 26 of 1923, dated Oe 26th February, 
. 1931. .- 


Mr. D. N. noaiho ioi the Applicant. 

Mr, M. Y. Shareef, for the Non-Applicant. ° 

Judgment. —The only question for de-” 
cision in the present’ case is, if the preli-- 
minary decree for foreclosure ‘for Ra. 61 ,086 
passed under O. XXXIV, r. 2 of the Civil 
Procedure Code, in Givil Suit No. 26 of 

1923, on the file of the Additional District 
Judge, Raipur, as modified by this court in 
First Appeal No. 46 of 1925 had ipso facto 
become a final decree by reason of its terms. 
having’ been modified .by a compromise 
come to between the parties on 15th Sep- 
tember, “1927, or was still a preliminary 
decree which required’ to be made final ` 
under r. 3 of the aforesaid Order, before 
execution thereof could be enforced. 

The facts are not disputed. By the origi- 
ginal preliminary , decreé the, defendants . 
Nos. 3.to.7, one of whom: was Musammat | 
Sundani “Bai, and. their interests in the 
mortgaged properties were discharged but 
on appeal; the court directed the Inclu-. 
sion of Musammat Sunhdani and another and 
their’ property in the decree. Time for 
redemption’ was extended by this court ° 
up to 31st December, 1926. The first appli- 
cation for making the preliminary -decree 
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final was dismissed as the defendants paid 
some amount for interest, and time for pay- 
ment was extended up to.31st March, 1927. 

On 6th September; 1927, the plaintiff put 
in à fresh application for ‘making the’ pre- 
liminary decree final, because no further 
payment was made till that date. During 
the pendency of the aforesaid application, 
Musammat Sundani Bai transferred her 
interest in the equity of redemption to 
Osman Abba ‘and. his name was, therefore, 
substituted in her place as a defendant. 

On 15th September, 1927, the “plaintiff. 
and Osman Abba filed an application;, con- 
taining- the terms of a compromise arrived 
at’: between them, and prayed that “the 
decree: may be adjusted according to the 
abovementioned terms and be certified by 
the court.” As the record of the original 
case was, at that time, in this court, an 
order was passed by the lower Court that 
it should be sent for and the following note 
was made inthe order-sheet. of the 15th ‘of: 
September, 1927: — “The compromise - bet- 
ween plaintiff and Osman Abba is recorded 
ds certified.” After the record—was receivy- 
ed back the following further order was. 
passed in the order- sheet dated 15th De- 
cember, 1927: — “Since the parties came to: 
terms and further time is granted to the 
new defendant, as per these terms the case 
is filed for the present. The terms: of the 
compromise should be noted in the register 
with the name of the new defendant." The 
casé, referred to in the aforesaid. order, is 
admittedly the preceeding which. had. been 
started on the aplication of the plaintiff 


dated 6th September, 1927, for making the ` 


preliminary decree final. 


The terms-of the comproniise-as anbodied 
in the aforesaid application | of the parties 


were as under : — 

t (a) That: Khamman Lal Sao agrees to.give up 
Rs. 7,000 out of the whole decretal amount. 

(b) That ‘Seth Osman Abba will bay Rs. 5,000 to- 
day in court.” 

(c) That interest will run at the rate of 0-13-0 annas 

ercent per month on the: sum of Rs. 63,480, i e, 
tbe balance after giving up Rs 7,000 and payment 
of Rs 5000 with yearly rest and compound interest. 

(d) That the said Seth Osman Abba- “will pay 
Rs. 18,000 on-15th September, 1928, t.’e., after a-year 
with the interest on the whale sum of Re. 63 480 and ` 
on his failure to make such payment the said Kham- 
man Lal Sao will make his preliminary decree final 
and will forecloss all the mortgaged properties and 
the said -Seth Osman Abba will not object to such 
foreclosure;. while the aforesaid payment of Rs. 18,000 
together ` with interest is made by the said Seth 
Osman Abba, the said Khamman Lal Sao will not 
take any steps for making the preliminury. decree 
obtained by him final, but will give the said Seth 
Osman - Abba. time: for 2.yéars, viz. uptil 15th Sep- 


‘tember, 1930; to.pay the-rest of the amount, Viz. 
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Re. 45,480 and the interest on the said amount at 
the abovementioned rate. and if the said Seth 
Osman Abba fails to make the aforesnid payment 
. on 15th September, 1930, the said Khamman Lal Sao 
will make his preliminary decree final and will 
foreclose all the mortgaged properties; while on pay- 
ment of the said sum all the mortgaged properties 
will be free from encumbrance and will belong to 
their respective owners without any encumbrance in 
favour of the said Khamman Lal Sao.” : 


_* As default was made by Osman Abba in 
paying the balance due on 15th September, 
1930,'the plaintiff, on 18th October, 1930, 
filed an application for having the prelimi- 
‘nary, foreclosure decree made final, and 
notices were issued to all the defendants. 
On 18th December, 1930, Mr. Rizvi appear- 
ed for Osman Abba, and presented an ap- 
plication for extension of time by one year. 
This application was strenuously opposed 
by the plaintiff both on facts and law and 
the contentions of the parties were embo- 
died in the form of several issues, of which 
Issue No. 4 being purely a question of law 
was first taken up by the lower Court, for 
decision. ee A aan . 
=. The fourth issue’ was stated in the follow- 
ing terms :—‘‘Should the decree as adjusted 
by order of this court dated 15th September, 
1927, be deemed as conclusive and final? 
Can an extension;. be not granted under 
O. XXXIV} r. 3°(2) proviso of Civil Pro- 
cedure Code?” The learned Additional 
District Judge decided the first part of the 
issue in the negative and the second in the 
affirmative, but passed no final order on the 
merits of the application of Osman Abba, 
for extension’ of time. 

Iris against the finding recorded by the 
lower Court on the 4th issue that the present 
appeal has been filed by the plaintiff. We 
do ‘not think that an appeal lies. Un- 
doubtedly .orders under s. 47 of the Civil 


Procedure-@ode, being in the nature of 


decrees, are appealable but ¥ finding of 
the type against which the present appeal 
is preferred~can hardly be «termed: as a 
. final adjudication of the controversy raised 
` in the execution proceedings. However, as 
the parties desire our decision on the point 
involved, and it is of some importance, we 
are treating this appeal as an application 
for revision. 

- It was contended for the applicant that as 
the preliminary decree for foreclésure was 
superseded by the compromise, the matter 
was taken out of the domain of O. XXXIV, 
r. 3 of the Civil Procedure Code, andik was 
not: obligatory upon the plaintiff std, have 


the preliminary decree made final before pro- | 


Ime a, 


ceeding to execute it. "THis contention is 


inconsistent with the -aftitudé taken up by- 
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the applicant himself in the lower Court: 
In his application, dated 16th September, 
1930, which started the present proceedings, 
after setting out the facts, the applicant, in 
the last paragraph, stated as under: — 


“That the application for making the preliminary 
decree final is pending before this court and ac- 
cording tothe adjustment stated above the pre- 
liminary decree is to be made final immediately 
after loth September 1939 on Osman Abba’s failure 
to -pay. -> , 

Hence itis prayed that the court be pleased to 
pass an order on the said application dated §thSeptem- 
ber, 1927, making the decres final in favour of the 
applicant and thus ‘foreclosing all the mortgaged 
properties,” 


There is thus a clear admission. by .the 
plaintiff himself that when he” filed his 
aforesaid application the preliminary 


decree for foreclosure was still in existence. 


and had to be made final. The language 
of the third paragraph of the compromise 
petition also makes it plain that in spite 
of the variationin the terms and conditions 
ofthe original decree by the reduction of 
the decretal amount and the rate of in- 


terest and enlargement ofthe timefor pay-. 


ment, the parties regarded that decree as 
stilla preliminary decree which required 
being made final according to law.’ ‘The 


undertaking given by the non-applicant’ 


in the deed of compromise that he would 
not oppose. the- plaintiff's application -for 
making the preliminary deeree final would 
not avail the applicant, for the simple 
reason that directly the applicationis made, 
under O. XXXIV, r. 3 of the Civil Pro- 
cedure Code, for making the preliminary 
decree final the proviso to that rule would 
operate and give to the non-applicant ‘a 
statutory Tight to pray for extension of time 
for good and sufficient cause. 

We unhesitatingly accept the proposition 
advanced -by Rai Bahadur Chowdhry for 
theappli¢int that itis open to the parties 


to contract themselves ‘out of the provi- 


sions of O. XXXIV,r. 3 of the Civil Proce- 
dure - Code, and agree to have a consent 
decrce passed in such terms as would make 
it- operate as a final decree at once,- or 
even to modify a preliminary decree. for 
foreclosure or sale bysuch agreed terms 
and conditions as ‘to.obviate the necessity 
of getting it madè final through court under 


the aforesaid rule. -This view finds ample ` 


support in the observations in Hemendra 
Lal Singh Deo v. Fakir Chandra Datta, (1) 
and Ishan - Chandra. Kundu y. Nelratan 

(1) 
1923 


~ 


P 


74 Ind. Cás, -929;-50 0 
Oal, 626; -= = s T 


"a ed wa — = 


“650; 27 OWN “621; AIR , 


~ 


° 
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Adhi Kari (2). Sir H. S. Gour in para. 

2867 (page 1627) of his Law of Transfer 

Volume If, sixth edition, also makes the 

following observations on the point. under 

consideration: — : 

“The question in such cases is what was agreed 
and what was left to be determined according to law. 
Suppose, forinstance, the mortgagor and mortgagee 
were to compromire their suit and move the court 10 
decrecthe claiin payable in several annual instalments, 
it being agreed that the mortgagee shall foreclose 
ona default being made in payment of two or 
more instalments, what is the mortgagee’s remedy 
on the mortgagor's default? Is he entitled to a final 
decree, or canthe mortgagor apply for extension 
of time? It would seem that the court would 
take foreclosure’ to mean foreclosure according to 


law with its necessary procedure and safeguards. 


If, on the.other hand, the compromise provides for 
the mortgagee being placed in possession of the 
property as owner on default, then the court 
would execute the decree, construing it in accordance 
with the intention of the parties.” l 

In two cases cited by Mr. Shariff for the 
non-applicants, where the same point 
directly arose for decision, the view taken 


by twoJudges of this courl was the same. 


In Narayan v. Daulat (3) Hallifax, A. J. O., 
held that ihe mere fact that a preliminary 
decree in a mortgage suit based on consent 
of parties makes the sum due payable by 


instalments and notin a lump sum to be- 


paid ona specified day does not take itout 
of the provisions of O. XXXIV of the 
Civil Procedure Code and therefore in such 
a case the plaintiff is bound to apply for a 
final decree before proceeding to execution 
and a court has the same powers in regard 
to enlarging time for payment originally 
allowed by such a decree as it has with any 
other mortgage decree. In Manjilabar v. 
' Surajmal (4) Kolhatkar, A. J. ©., also held 
' that the mere fact of an instalment decree 
being passed in a mortgage suit on the 
consent ofthe parties isnot a circumslance 
which can per se exclude the application of 
the provisions’ contained in OQ XXXIV, 
of the Civil Procedure Code. In Kondubai 
v. Rammhalsao, Miscellaneous Appeal 
M. A. No 46 of 1932 which recently came up 
for decision before us we held that in cases 
of mortgage decrees based on compromises 
the court may have power to extend time 
for paymen|s without effecting any variation 
ofthe decree. The same principle seems 
to have been accepted by Baker, J. C., in 
Dulichand v. Gorelal (5), when helaid down 
that no fresh preliminary decree need be 
drawn up ifthe original one is modified 

(2) 72 Ind Cas. 1019; 2 Pat 538; 4 PLT 311; 1 Pat 
L R 217; (1923) Pat. 181; A I R 1923 Pat 375. 

(3) 67 Ind, Cas. 273; A I R 1922 Nag. 182. 
- (4/111 Ind Cas. 2H; A I R 1928 Nag. 333. 
po &3 ind. Cas. 102; 20N L R 122,A1R'925 Nag, 
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‘or varied in its terms by any number of 
compromises arrived at between the parties 
and duly recorded by the court, in order 
to enable aplaintiff to apply for ‘making 
such a decree final. It isthen clear that the 


. intention of the parties as expressed in the 


terms of the compromise on which the decree 


-is based hasto be determined and given 


+ 


effect to in all such cases. 

Reliance was plated by Rai Bahadur 
Chowdhry on Askari Hasan v. Jahangira 
Mal (6) which appears to have been followed 
by Neogy ‘and: Grille, A. J. Cs. in Seth 
Gulabchand v. Singhai Raghubar Prasad, 
First Appeal No. 24 of 1931. With due 
respect tothe learned Judges who decided 
these cases we- find ourselves unable -to 
accept the view taken by -them that no 
compromise decree which provides for the 
payment of the mortgage money by in- 
stalments can legally be passed under 
the provisions of O. XXXIV, of the Civil 
Frocedure Code and therefore, it is un- 
necessary to have such a decree made 
final before proceeding to execute it.” The 
Allahabad case gives absolutely no reasons 
for the decision. ee 
. In the local case the observations, which 
were wholly obiter, were as under:— 

“Iéxcept in caseof a decree for payment of money 
to which O. XX, r. 11, applies, the court is not 
competent to direct by its decrea payment by in- 
stalments. 16 follows that the instalment decree 
passed in suit was sə passed only at the instance 
of the parties, and therefor, it must be regarded 
i. one passed under O XXI, r 3, Oivil Procedure 

ode | 

The point under discussion did notat all 
arise for decision in theabove caseand the 
earlier decisions ofthis court, noted .above 
donot appear to have been brought to the 
notice of the learned Judges.-- < i 
Ona careful considerationxof; the terms: 
of thecémipromise arrived_.at.between the 
paries.in the present cases as contained 
in the application dated the.l5th September 
1927, andthe orders passed thereon by 


-thelower Court, and recorded in the order- 


sheets of the 15th September and loth 
December, 1927, we have no hesitation in 
holding that in spite- of the variation in 
the terms of the original preliminary 
decree;for foreclosure, the p 
to treat it essentially as `a preliminary 
decree which required to be made’ final 
under O.XXXIV,r. 3 of the Civil Proce- 
dure Code. The applicant was therefore, 
not diy justified but was bound to apply 
for iis beingéinade final. It follows then 


m 


srs 


(6) 100 Ind Gas, 59:49 A 207; 25ALTINAIR 
ALG ee BN 
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that the non-applicant had a right under 
The proviso to the aforesaid rule ‘to apply 
for extension of time for payment. 

The finding of the lower Court on the 
4th issue is correct and this application 
tor revision therefore. fails and is dismissed 
with costis.. Pleader's fee Rs. 100. l l 
ve ally A Application dismissed. 


` 
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°.. CALCUTTA HIGH COURT. 

_ Miscellaneous Criminal Petition No. 102 

a 3 of 1932. 

December 1, 1982. 

PANCKRIDGE AND PATTERSON, JJ. 

TUSHAR KANTI GHOSE AND ANOTHER— 
PETITIONERS 


Loo versus l 

-TuE GOVERNOR or BENGAL IN 
2 COUNCIL - Oppostrs Parry, 

‘Contempt of Courts Act (XII of 1096), 3. 2 
(1)—Contempt of Commissioner's Court—Jurisdic- 
tion of High Court to entertain application— 
Complaint—When. properly signed—Absence of 
proper signature—Whether  faial—Secretary to 
Government signing -for Governor-in-Council—Pre- 
sumption—Evidence Act (I ‘of 1872), s. 114, illus. 
(e)—Contempt of court—Pending- proceedings—Im- 
proper “‘comments—Delay in applying—Effect— 
Termination of: proceedings before application— 
Whether a proper defence—Comments tending to 
prejudice minds of, Judges—Headlines in. day to 
day reporis of pending .case—When constitute con- 
tempt—Contempt of High Court— When constituted. 

A court of Commissioners appointed under the 
Bengal Criminal Law Amendment Act isa Court 
subordinate to ,the High Court withinthe mear- 
ing of s 2 (1), Contempt of Courts Act, and the 
High Court is, therefore, competent to- punish per- 
sons.who are guilty of contempt of such court, 
although “the right of appeal from - Commissioners 
is less.’extensive than the right of appeal from 
the ,ordinary criminal Courts. The fact that the 
rule-making power with regard to Commissioner's 
Courts is. vested” in” the Local 
is ‘immaterial, for- under £. 107 the rule-making 
power is something different.from and additional to 
the: right .of superintendence. Emperor aveBal- 
krishna Hari (1), applied. [p 791, col. 1]. 737 

‘Although thérules and practice of the‘ court re- 
quire-that petitions for action to be taken for 
contempt under the Contempt of Courts Act are 
to be signed by or on behalf of persons presenting 
them, where the court has before it evidence which 
is legally admissible and’ which shows prima 
facie that contempt has been committed, the court 


ra 
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should of its motion issuethe Rule. Absence ofa’. 


proper signature does not however entitle the 
opposite party to get a Rule already granted, dis- 
charged, as it’ isopen to the court to hare granted 
the- Rule--suo motu, [ibid] l : 


-Where the petition under the Contempt of Oourts. 


Act “igs made bythe Governor in Council but the 


affidavit appended to it is signed by am Assistant 


Sscretary, the latter must be presumed to beacting 


within the scope-of-- the suthority conferred upon’ 


himuhtil the contraryisshown [p=791,col.2.] > 
Improper comments-on pending proceedings tend- 


TING -to 


0 create prejudicé must be stopped at.once 
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ina summary way and belated applications for the 
exercise of the summary procedure should not be 
encouraged. Jt is no answer to an application’ for 
process for contempt that the proceedings had 
terminated when the court was moved in the 
matter. [p. 79%, col. 1 ] 

Contempt can becommitted when there is tzchni- 
cally speaking no case pending. Legal Remem- 
brancer v. Matilal Ghose (I), In re Labouchere Ex parte 
ColumbusCo, Ltd. (4), R. v. Parke (5), and R v. 
Davies (6), referred to. [p. 793, col 2.] 

Although in a case for contempt of court the 
danger or absence of danger ofactual prejudice is 
an important consideration, itis not an actual con- 
sideration inasmuch as the jurisdiction of the court 
exists not only to prevent mischief in the parti- 
cular case but to prevent similar mischief erising 
in other cases. [p 795, col 1] 

Comments in the press by way of approval or 
disapproval of the judgments of Courts of Ees- 
sion or of Commissioners in capital sentence cases 
made pending their disposal by the High Court 
constitute ccntempt as it amounts to a prelimi- 
nary trial by a newspaper when a trial by a 
regular tribunal is pending and becomes an affront 
to the dignity of the courband merits punishment 
assuch, [p. 794, col. 2; p. 795, col. 1] ; i 

Headlinesin a newspaper of reports ofa - case ” 
pending af the time constitute contempt of court 
when they would appear to a casual reader ag 
comment, or when they amount to a criticizm of the 
prosecution case under the guise of asummary of 
the days’ proceedings. |p. 792, col. 2 | 

Messrs. A. K. Roy, S. M. Bose and J. N. 
Mukerji, for the Petitioners. ; 

Messrs. N. K. Basu, S. K. Basu, C. C. Bis- 
was, Hiralal Ganguli and Paramananda, 


Dutt, for the Opposite Party. 


Judgment.—This is a Rule granted on 
18th July last by Jack and-M.C.- Ghose 
JJ., on the application of His Excellency 
the Governor of Bengalin Council calling 
on the opposite parties, the first of whom 
is the editor, -and the second the printer 
and publisher of a daily newspaper called 
the Amrita Bazar Patrika circulating in 


Government % Calcutta, to show cause’ why they should 


not be ordered to stand committed, or other- 
wise dealt: with forthe contempt of the Court 
of the Commissioners appointed as herein- 
after stated and ofthis court,in respect of 
the acts and publications referred to inthe 
petition on which the application for the 
Ruleis based. . - 

On 30th April 1932 Mr. Douglas, the 
District Magistrate, was assassinated at 
Midnapore. In June the Local Govern-: 
ment uzder the power conferred upon it 
by-the -Bengal Criminal Law Amendment 
Act, 1930, directed the trial by three Com-.. 
missioners of one Prodyot Kumar Bhatta~ 
charjee for the murder of Mr. Douglas. The: 
Jommissioners sat at Midnapore during. 
the month of June and delivered their 
judgment on the 25th of that month convict- 
ing the accused of the murder of Mr. Douglas _ 


ih 
1949. © 
nl sentenced him to death. .On 30th June 
ha accused filed an. appeal against: 


‘conviction and sentence. It is said that 
‘the reports of the trial’ appearing in the 


-issue of the Amrita Bazar Patrika of 12th, : 


"14th, 17th, 22nd and 23rd June 1932: are 
contempts of the Court of the Commissioners, 
a court subordinate to the High Court and 
punishable by the High Court by “reason 
of the provisions of the Contempt of Courts 
Act; 1926. It is further said that two 
leading articles appearing in the issues of 
Rthand 29thJune 1932.are contempts of 
ihis court. Mr. K.N. Basu who has appear- 
ed for the opposite parties raised. certain 
preliminary points with which it will- -be 
convenient to deal before discussing the 
merits of the application. 


He submits first of all that the Rule should 
not have been granted inasmuch as the 
petition on which the court was moved was 
unsigned. Relying on the judgment of this 
court in Legal Remembrancer v. Matilal 
Ghose (1) he argues that inasmuch . as 
these proceedings are criminalin character 
the opposite parties are in the position of 
accused persons and entitled to have 
the benefit of any error, however technical, 
into which the party who seeks io imprison. 
them may fall. He therefore asks us to dis- 
charge the Rule leaving itto the petition- 
er to move thecourt again on a properly 
signed petition if heis so advised. The 
learned Advocate-General has been con- 
strained to admit that ihe petition, although 
verified by an affidavit affirmed by an Ad- 
ditional Deputy Secretary to the Govern- 


ment- of Bengal, and supported by a fur= ' 


- ther affidavit affirmed by Abdul Ghani, 
Sub-Inspector of Police, is not signed by any 
one on behalf of the petitioner, the Governor 
of Bengal in Council, nor has he sought to: 
question the proposition that the rules and 
practice of the court require petitions of 
this sort to be signed by oron behalfof the 
persons presenting them... He argues 
however that the irregularity is not fatal 
to the application, since. the court at the 
jime the Rule was granted had before it 
evidence legally admissible showing prima 
facie that contempt had been committed, 
and could and should of its own motion, 


if it considered thatthe interests of justice. 


so required, have issued the Rule though 
ihere wasno application before it by the 
petitioner or anyone else.. We consider ihe 

-(1) 20 Ind. Cas 81; AI R 1914 Cal. 69,41 C 173; 14 
Or. L. J. 3215170. W N. 1253; 13 O L J 152 (S 
B.) 
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“ eoatention is correct, and. we -Bold that the 
absence of a ‘proper - signature! dees not 
. entitle the opposite parties’ to ask for the 
: discharge of the Rule. ee 
At the conclusion of the argument we 
permitted the petition tobe relutned fof 
. signature, not because wè considered such 
signature necessary to enable us tọ- deal 
withthe application, but in order that the 
‘petition might be made to conform with the 
- rules of the court. The petition has now 
- been signed. by Mr. Henderson, Secretary 
to the Government of Bengalin the Judicial 
Department. Mr. Basucontends that éven 
now the matteris not at rest, and that itis 
- necessary for the Advocate-General to show 
‘by evidence that the signatory həs- been 
authorized by rule under s. 9 (1), Govern- 
ment of India Act,1919 (9 and 10 Geo. 5 
- ©. 101) to represent thé Governor in Council; 
and he calls attention to the difference 
between the language of that section and 
that of s.40 (1) ofthe same Act. This point, 
in view ofour opinion on the main- ques- 
‘tion, does not strictly require our décision. 
‘We are disposed however to hold‘ that’ Mr. 
Basu's argument is not maintaifiable” and 
-that when signing a petition of this mature, a 
Secretary to Government musi be presuined 
-to be acting -within the scope ofthe: authori- 
ty conferred upon him-untiFthe contrary is 
shown. Be a eee 
- Mr. Basu was further disposed: - at- one 
stage to challenge the locus sténdi’ Of: the 
-Legal Remembrancer and his power to 
instruct Counsel ina Matter. such ‘as this. 
Tn our opinion no question cani- arise: as to 
this. The Legal’ Remembrancer’ is ex 
officio Public Prosecutor on the appéllate 
side of the court and as such has the power to 
‘instruct Counsel, his authority tact for the 
Local Government being ia no way depend- 
ent on.anything in the natire ofa vakalat- 
nama or warrant of altornéy. Another argu- 
ment has been addressed to ús which is only 
concerned with the part of- the applica- 
tion which seeks the punishment “of thé 
opposite parties for contempt of the Com- 
missioners’ Court,and is to the effect that 
such courtis not-a cours swbofdinate ’ to 
the High: Court within the meaning o 
s. 2 (1), Géntempt of Courts Act, 1926,- and 
therefore-the statutory jurisdiction-of ‘the 
High. Court. does, not - extend- to` a con- 
tempt of a Commissioners’ court. It was 
notsuggested that Commissionérs are’ not 
courts: andindeed_their powers- inéluding® 
those of trying, convicting and:-sentencing 
are powers pectiliar to Courts.- Counsel’s 
argument was based on s; 107, Government 
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jurisdiction and amongst other powers the 


-- power of making and issuing general rules 


and prescribing forms for iegulating the 


, practice and procedure of such courts. 


Mr. Basu points outthat the only right of 


. appeal from Commissioners is the right of 
, appealto the High Court given by s. 3 (D, 


Bengal Criminal Law Amendment (Sup- 


- plementary) Act, 1925, to a peison con- 


victed on a trial held by Commissioners, 


the Local Government from an order of 
acquittal. such as is made by s. 417, Ori- 


‘minal Procedure Code, and also that- the 
“power to make rules for the prozedure of 
, Commissioner’s court is vested by s. 10 ofthe 
principal Act not in the High Court, . but: 


in the Local Government. We do: not 
“think that these arguments- lead to the 


conclusion that Mr. Basu urges upon .us. 
. The jurisdiction to hear appeals from the 


Commissioner 1s nonetheless appellate 
‘jurisdiction, because the right of appeal 
‘from Commissioners is less extensive than 
theright of appeal from the ordinary cri- 
minal Courts. The fact that the rule- 
“making power with regard to Commis- 
-sioner’s Courts is vested in the Local 
Government appears to us immaterial, for 
, under s. 107 the rule-making power is some- 
thing different from and additional to the 
, right of superintendence, and were Parlia- 
ment to repeal sub-s. (c), that right would 
still remain, — ae 

It should further be observed that 
even under the section the power is not 
unlimited asthe rules must not be incon- 


| sistent with the provisions of any law for 


the time being in force and in the case 
of this Court require the previous- appro- 
val of the Governor-General in Council. A 
question In: many respects similar to that 
“which we are now discussing has recently 
been considered by the Bombay High Court 
in Emperor v. Balkrishna Hari (2), where 
it was held that the High Court had 
the .power to revise orders made by the 
Courts-of Special Magistrates constituted 
by the Emergency Powers Ordinance II of 


_ 1932-0n the ground that an appeal in 


certain cases lie from such courts to the 
High Court. 

It is now necessary to consider the me- 
1its of the application, first with regard to 


(2) 141 Ind, Cas. 720; A I R 1933 Bom. 1; 34 Bom. 
LR 1223; Ind Eul. (1933) Bom, 1:0; 34 Cr. Ld 


, TUSHAR KANTI. Y, GOVERNOR OF BENGAL. 


. Of India Act, 1919, which gives io the High 
. Courts superintendence over all courts: for 
, the time being subject to their. appellate 


. there being no provision for an appeal by . 


l 


trial. 


-accused but 


e 
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the reports of the trial appearing. in the 
news columns of the paper which it is 
said are contempts of the Commissione1’s ` 
Court. The petitioner’s case is based not 
so much on the‘ reports themselves as on 
the headlines by which they are preced- 
ed. It is said that their composition and 
the nature of their display were delibera- 
tely made to impress on the public and 
on witnesses who were likely ‘to be exa- 
mined thatthe prosecution casewas weak and 
that the prosecution was not likely to suc- 
ceed in proving the guilt of the accused. 

We think there isreasonable ground for 
this allegation. The headlines of 12th June 
are not objectionable, but those of 14th 
June begin withthe words in heavily load- 
ed type “identity doubtful.” The casual 
reader, it seems to us, would conclude 
either that these words are- comments and 
express the general impression made on 
the mind ofthe writer by the day’s prce 
ceedings orthat prosecution witnesses had 
adinitted doubts as to the identity of the 
accused person. In so far as the words 
are comments they are clearly not permis- 
sible when made during the course of the 
In so far as they can be describ- 
ed as a summary of the evidence given 
they are garbled and misleading, for they 


-are based on a passage in the cross-exa- 
‘mination of Mr. George, the Sub-divisional 


Officer and an eye-witness of the murder, 
where the witness is referring not to be 
to a man who was stated 
to have joined inthe attack on Mr. Douglas 
and to have escaped capture. 

- The headlines of 17th June are concerned 
with a statement by a-witness that he was 
unable to vouch for the accuracy of all 
the entries appearing in a list made of 
the articles found when the person of the 
accused was searched after his arrest. 
Though there is nothing inisleading in 
these headlines, we consider that, taken 
with the other headlines, they in fact. 
ammount to a criticizm of the prosecution ° 
case under the guise of a summary ofthe- 
day’s proceedings. 

The petitioner also relies on the headli- 
nes of 22ndJune. We cannoisee anything 
objectionable in them. It istrue the open- 
ing line consists of the words “I am quite 
innocent” in largetype; but the next line 
clearly explains, what the use of inverted 
commas had already indizated, that the 
words are a verbatim extract from the state- 
ment of the accused, They are for practi- 
cal -purposes the whole of his statement 


and we consider that having regard to 
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the public importance of the case the edi- 
tor was entitled to.draw the attention of 
the readers of “his, ’ newspaper to the state- 
ment by. summarizing it in a headline and 
by the use-of heavy type. 

The position however is-different with r re- 
gard to the headlines of .23rd June. The 
first and most heavily typed is “Not guilty 
of any offence’. and the second ‘Prodyot 
attracted from playground by. report of 
firing.” Then follows “judgment reserved” 
while the last headline is as is obvious from 
_the use of inverted commas, the summary 
of an argument addressed to the court. In 
fact the whole of ihe report is concerned 
with the address of the learned Counsel 
for the defence and much of it reproduces 
the actual words used. But we do nət 
think the casual reader would supposethe 
first two headlines which are not in inverted 
commas were .merely the. submissions of 
Counsel to the Court although from the words 
‘judgment reserved” he might infer that 
“they were not the findings of the court. 

Taking the headlines as a whole and 
more particularly those appearing on 14th 
Junzand 23rd June, we have no doubt that 
their publication might have aneffect onthe 
mints ` of | witnesses to be examined 
or cross-examined before the Com- 
Inissioners and is what Alverstone, Q. 
J., describes in .R. v. Tibbets (3) as con- 
‘duct calculated to. produce an atmosphere 
of prejudice in which the proceedings must 
go.on. - 

However if the headlines were, the. only 
material before us and if we were invited 
to punish the opposite parties solely on 
the allegation that they had been gui'ty 
of contempt of the Commissioner’s Court 
we should be disposed to discharge the Rule 
on the ground that there has been undue 
delay in moving the court. The-main jus- 
tification for the summary fashion i in which 
contempts of this nature are punished is 
that improper comments on pending pro- 
ceedings tending to create prejudice must 
- be stopped at once and this would not be 
possible if the ordinary procedure of the 
criminal law was followed. 

Itis no answer to the application to 
say that at the date the court was mov- 
ed the proceedings before the Commis- 
sioners had terminated. It may often beim- 
possible to apply to the court during the ac- 
tual pendency of the proceedings. In the 
present case however it has not been ar- 
gued that there were special circumstan- 


(3) (1902) 1 K B77;71LJKB 4; 85 L T521; 50 
WR 125; 66 J P 4; 20 Cox.0 070; 18 TLR 49, 
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ces making delay unavoidable. The first 


publication complained of was on 12th Juie 
and.the last on 23rd June. The judg: 


. ment of the Commissioners was on 25th 


June. No application to this court was 
made until 18th: July more than threé 
weeks after the proceedings had come to 
an end. 
We consider that in the sioumusrances: 
:to accede to the petitioner's prayer that 
we should punish the opposite parties for 
.contempts with which we have already 
dealt would create a dangerous precedent 
and encourage belated applications for the 
exercise of thesummary procedure. There 
remain for consideration the articles of 28th 
June and 29th June which are alleged to 
-be contempts of this court. Each isthe 
principal leading article of the -the day 
and each fills about two columns of the news- 
-paper. That of 28th June begins with a 
statement to the .effect that because on a 
careful and anxious persual of the evidence 
„and the judgment, the writer has come to 
‚the conclusion that a grave miscarriage 
‘of justice has taken place, he is com pell- 
-ed to “comment adversely” on the latter. 
Mr. Basu concedes that if in the circum- 
ssances if was a contempt to comment it is 
‘impossible to argue that contempt has not 
been committed. No useful purpose would 
be served by aclose analysis of the articles. 
Although there is nothing improper or dis- 
respectful: in the language used they are 
from start to finish a ‘systematic criticizm 
‘of the judgment of the Commissioners for 

the- purpose of showing that it is erroneous 
and that the -accused person has been 
wrongly convicted. 

The opposite parties first submit that in- 
asmuch as at the date of: publication no 
appeal had been filed there could be no 
contempt of the High Court as the case 
was. not pending before it. This conten- 
tion clearly puts the matter too high, for 
the authorities show that contempt can be 
committed when there is technically speak- 
ing no case pending. Thus it has been 
held contempt to comment on a case 
where the jury has disagreed but thecase 
has not been set down for relief : In re La- 
bouchere, Ex parte Columbus Co. Lid. (4): 
Again it is a contempt of the High Court 
of J ustice to comment on the magisterial in- 
quiry into a case triable only atthe As- 
sizes -before-the person charged has in fact 
been committed for trial [R. v. Parke (5)] 
or even when it is uncertain whether the 

(4) (1921) 17T L R 578, 

(5) (1903) 2K B 482, 
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Sinka v. A. H. Watson (0). 
In that case neyspapér ccmmehi had 
been made on the-con@t¢t-ofta barrister’ 
.in accepting a: brief ficn-persons who 
were then cn théiri trial before, Commis- 
- Sioners.- As Rankin, Oc: J:j2ponits out In 
‘his judgment the-¢riticizii;lalthough this 
“did not aprpear.to:be appreciated, by the 


ay: 


x person charged if- committed, will betried at - 
. sizes or. Quarter Sessions; R.v. Davies 
. (ü): Moreover the judgment of Sir Lawrence 
, Jenkins, O. J:,in Legal Remembrancer v. 
: Maitlal Ghese (1) at page 215* seems to 
| lecognize the possiblity of a contempt of the 
. High -Court on-ihe appellate side when nv 
appeal is pending before it. 
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-What werethe circtmstances inthe case 
_ With which weare dealing? It appears tots 
. that the editor must haye had in his mind the 
-probability of an appeal, for the readers 
-ofthe paper were. informed in the issue of 
-26th June, in which the judgment of the 
Commissioners was~reported at length, .that 
:Prodyot had signed a vakalatnama for filing 
ran appeal inthe High Court. With regard 
-to this the editorin an affidavit used in op- 
“position states that he is personally 
-aware of many cases in which no 
-appeal has been filed although a vakalat- 
mama: has been signed. We can attach 
-no-importance to this statement, for the 
‘only object which the. editor could have 
‘Ju informing his readers of the signing 
of ihe vakalatnama was to apprise them 
of the fact that an appeal was to be ex- 
pected, 2 = 


€ 


The matter does not end here, for whe- 
ther: Prodyot. appeared or not it. was 
inevitable that the merits of the case should 
‘be the subjict of judicial consideration by 
this court, for s. 3 (2), Bengal- Criminal 
Law Amendment (Supplementary) Act, pro- 
vides, that whén the Commissioners pass a 
sentence of death the records of the pro- 
ceedings, before them shall be submitted 
to the High Court and the sentence shall 
not be executed unless it is confirmed by 
the High Court.: It 1s, we imagine a matter 
of general knowledge among educated per- 
sons in ihis country that capital sentences 
passed by. : Subordinate Courts require 
confirmation by the High Court and we 
enierain no doubt that the exhaustive 
criticizm’ of the Commissioner's judgment 
published at the time it. was, constituted 
a contempt of this court by which the 
proceedings were bound under „the provi- 
sions of the law tote consideréd. Lastly 
ithe submission has been made that in the 
circumslances if contempt has been com- 
mitted it is a venial contempt and should 
not entail any punishment and.our atten- 
tion -has been drawn to Ananta Lal 


" (6) (1606) 1K B 2; 76LJ KB105;93L T 472: 
BA WIRON 227 RIN z 
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critic, had little or no force except upon 


` the . assumption that the accused persons 
were guilty of the. offence charged. The 
. court discharged the Rule holding that, 
‘although contempt had been committed, 


the tendency of the article to do harm 


was slight and the character'and circum- 


stances .of ihe comments were otherwise 
such that it could properly be ignored. 
On: this aspect of the case we observe 
that there is no expression of regret on 
the part of the opposile parties for any 
contempt they may have unwittingly com- 
mitted. Their defence has been ‘we have 
done what the Jaw permits usto do.” 
Apart from this however we consider that 
that the circumstances of the’ case are 


‘too grave for us to confine ourselves t6 a - 


mere expression of disapproval. That the’ 
‘findings of a criminal Court, which must - 
under the law be considered judicially by ` 
this court, should first be- the subject’ of 
‘lengthy and detailed criticism in the Press, 


“cannot in our opinion be tolerated for a 
‘moment. 


The affidavit filed by the op- 
posite parties states: that editors’- believe 
that they are entitled to comment when dn 
‘appeal has not yet been ‘filed. In support of 
this. statement the deponent annexes a copy 
‘of the Statesman of 26th June, -1932 con- 
taining the statements that thé sentence - 
of death will be generally approved’ and 
that the guilt of “Prodyo! is unquestion- 
able, " : os 
- We are only concerned with the -case 
before us, but we think it right to say 
that all comment in the press whether by 
way of approval or disapproval ‘of the 
judgment of courts of Session or of Com: 
missioners in capital sentence cases made ~ 
pending their disposal by- the ‘court is ` 
reprehensible and -may entail: most dis- 
agreeable consequences on those responsible 
for ıt. Jt is urged ihat there was no real 
danger of- the arlicles prejudicing the 
minds of those Judges of this court on 
whom the duty of confirming or sefting 
aside the sentence passed by the Com- 
missioners was to fall. This is true, but 
(7) 131 Ind. Cas. £67; AIR 1631 CaL. 227; . (1931 
Cr. Cas. 26; 22 Cr. Ld 675; 58 C &4; 35 O WwW’ 
1¢9; Ind, } ul. (1931) Cal. 443; (1931) Cr. Cas, 269, ’ 
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AER the dangai er absence of danger 
of actual prejudice is;.an; important con- 
sideration, it is, „tot the: oily. consideration. 
As observed’ byBruee me In re Labouc- 
here Ex ‘parte “Colitis. Oo., Ltd. (1) supra, 
the jurisdiction:-.o OES the. „court exists not 
only. to “prevent: ‘raischiét’ in’ the particular 
case but’ to. prevent similar mischief aris- 
ing in other cases. -To adopt the langu- 
age of Wills, J., in In the matter of the 
Finance Union (8) articles such as thcse 
under discussion amount to a preliminary 
trial Dya newspaper when a trial bya 
regular tribunal-is pending. As such they 
are aw affront to the dignity of .the court 
and merit punishment. We do nöt in the 
circumstances of the present cas3 consider 
it Lecessary to commit opposite parties to 
prison and we consider it sufficient to order 
-thas each of them do- pay a fine of Rs. 500 
by 15th December, 1932. ; ; 
N.-A. Order accordingly. 
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>>. CALCUTTA HIGH COURT. 

Criminal Revision Case-No. 786 of 1932. 
March 1, 19383. 
PEARSON AND PATTERSON, JJ. , 
S. N. MUKERJEE— PETITIONER 
VETSUS __ 

" KRISHNA’ DASSI—Oppostrs PARTY. - 
Companies Act (VII of 1918), ss. 171, 179- 
“Criminal Procédure Code (Act V of 1898), s. 145=- 
‘ Proceedings against liquidator under s 145, Criminal 
Procedure Code— Necessity of leave of court. bs 
‘Section, 171 of the Companies Act does not 
prohibit a Magistrate from diawing up proceedings 
unders 145 ofthe Oriminal Procedure Code against 
the liquidator of a company, without obtaining the 
leave of the court especially where the liquidator is 
alsoresponsible for the proceedings being initiated, 
Messrs. Sontosh Kumar Basu and Satin- 

dra Nath Chatter} “jee, for the Petitioner. 
. Messrs. Debendra Narain Bhattacharjee 


and Apurba Charan Mukerjee, for the ie 


Bite Party. | 

“Pearson, ‘J.—This . Rule is dreda 
against orders of .the Magistrate passed 
- in respect of the proceedings under s. 145, 
-Criminal Procedure Code. - The “pétitioner 
Mr. S. N. Mukerjee is the Official Liquida- 
tor of the Karatipara Mazumdar’ Estate, 
“now inliquidation. The winding up order 


April, 1931. The land in question is -a 
small plot of which. the lst party Krishna 
Dassi: was given å lease very shortly before 
the winding up - -order. Disputes came to 
_a head in December, 1931, when, the - Liqui- 


dator’s men “started . to put up a fence. 


| Mixunjun V; KRISHNA DAsst. 


over the finding 


‘determination more expéditiously 
“more cheaply in the winding up. Ib would 


Procedure Code by which a 
-if satisied thata dispute likely to cause 
.& breach’of the peace exists, is bound . to 
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Possession - has been found; to-be with the 
first party, but objection is taken that the 
first party was owt of possession for.more 
than 2 months before - t e proceedings wese 


drawn up. The Judge however points out 


that no such contention’. appears to have 
been raised in the’ first Court and more- 
is that the ‘first party 
was in possession: and- there was, no. dis- 
possession. ` 

A further’. argument before us was that 
the Magistrate hadno jurisdiction to.draw 
up proceedings against the Liquidator’ with- 
out first obtaining the permission , of. the 
High Court. This argument is based on. 


B- 171 of ‘the Indian : Companies’ Act which 


provides that when a winding “up, order 
has been made nosuit or other’ legal-pro- 
ceeding shall be proceeded with or. com- © 
menced against the company except by 
‘leave of the court. ‘Lhat is a «provision: in- 
tended to safeguard the’ Company's assets 
against wasteful or expensive litigation iņ 
regard to matters which: are capable of 
and 


hardly seemreasonable to suggest that a 


.prohibition of that kind is meant to override 


an express enactment in s., 145, Criminal 
Magistrate, 


callon the parties- to. attend ‘his court and, 
‘putin their claims as regards” actual pos- 
_sessioni (the words are mandatory), . Yl it 


-were so, the result would bè that tn-; such 
‘cages the Magistrate’ would be ` powerless, to 
“prevent a breach of the’ 


peace. It _is:not 
a question of making..an order, disturbing 
the possession of the ‘Liquidator and con- 
sequently open to’ interference by the 
Company Court on that ground. The ques- 
is whether the Liquidator is in possession 


at all. He may be or may not be, but he 
claims that he is. It may also be that the 
prohibition ins. 1/1 of the Companies 


Act is notin question here because it is 
not acase of a legal proceeding against the 
Company. The “party to “the proceeding 
is not the Company but the Liquidator, and 
although MiMukerjes happens only. to 
bea party to“these. proceedings by reason 


of the fact that he is clothed with that 
was passed by this High Court on the 20th `. 


character, it’ may . be that for 
the’ purposes of a proceeding - -under - 
s. 149 heisto be regarded “as a separate 
personality ‘responsible. for. the action .of 
his men in erecting the fence, - though of 


. course -he was in fact - ‘acting on ‘behalf of 


the company. It might, ‘be’. said: that- ‘he 
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is'liable to such proceedingsin his private 
‘capacity if .1t ishis or his servants’ action 


that raises the likelihood of a breach of” 


the peace, andthe Magistrate is not bound 
to-look further to see what representative 
‘character ‘he may have. J am of opinion 
however, that wemneéed nct enter on a dis- 
cussion of thcse considerations in ‘the 
present matter. When the dispute arose 
between the parties it appears that not 
only the other party but alsothe Liquidator 
and his party. went to the ‘Yolice. He is 
‘equally ` responsible ‘for the proceedings 
being initiated; and in effect ‘invited the 
‘intervention of the Police and’ the Magis- 
‘terial proceedings which followed. ‘lhe 
Liquidator- in such case may be a party 
to the:proceedings, but I am not satisfied 
that proceedings instituted in this manner 
can besaid to be against’ the Company. 
“In that-case-he will be much more in the 
‘position -of a-man’ who hes~-taken action in 
‘order to get the~ proceedings instituted and 
if he -had'not -the power to take such stegs 
‘under the “order -appointing ‘him Liquida- 
‘tor, it would be'his cwn duty to go’ tothe 
‘Ccmpany Court under s. 179 for leave to 
‘Institute or-jcin-in these proceedings for 
the -protection- cf the interests of the Ccm- 
‘pany':or -he might have applied to the 
‘Company Court for directions in the matter 
tor -which the order “sheet shcws there. was 
‘vample- time between’ the -drawing up of 
the prcceedings -and the‘fina]-hearing. __ 
In-my opinicn, therefore, in the -circums- 
‘tances -of-the present’ case, the objection 
based ons. “171 of the -Indian-Ccmpanies 
Act-also fails: - >- > > > =n 
-The-~Rule’is ‘discharged. -- -- - - 
- Patterson, J.~I agree. - ih; 


“A. - - Rule discharged. 
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- “ALLAHABAD HIGH COURT. 
- - + Reference No, 828-of 1932. 
“March “2, 1933. 
- ‘ ` BAJPAL J. i 
- a v ABA RAM—APPLICANT 


oe ~ Versus .- ` i 
©- ‘EMPEROR— OPPOSITE-PARTY, 
U. Pe Municipalities Act (JI of'-1926), 38. 241, £98 
-(2;-F— Lery of licence fee for. shops for selling milk, 
-dahietc.—Legality— Power of Municipal Boards under 
Act II of '1916—By-laws, validity of. a 
` Under'the U. P. Municipalities’ Act ‘JI of 1916, 
‚Municipal Boards are empowered to require ‘licences 
‘to be. taken out only for-maakets used for the-sale.of 
-pnimals, meat, fish, fruit or vegetables, and -as 
-regatds.shops the Boatds are empowered to require 
“liceñces to be taken cut chly in the case of shops 
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used for the sale ofanimals, meat, or fish. They are 
not empowered to demand a -licence in the case of a 
shop used for the sale of milk, dahi, cream etc. 

_ By-law passed by the Fatehpur Municipality to the 
effect that no person shall sell or expose* for sale milk, 
‘cream, rabri, dahi, butter or ghee within the limita‘of 
the Municipality unless he has been granted a licence 
in this behalf on payment in: advanceof an annval 
fee of Rs. 2 for such licence is ultra vires 

The wide powers conferred by s. 130 of the Act of 
1500 to control and regulat: places for the salecf 
sarticles of food and drink have been considerably 
curtailed inthe Act of 1916. 

A statutory power conferred upon -a Municipal 
Council to make by-laws for regulating and governiz g 
a trade does not, in the absence of an exprcts 

owerof prohibition, authorise the making if unlaw- 

ul to carry on a lawful trade in a lawful manner. 
Municipal Corporation of the City of Toranto v. 
Virgo (1), referred to. : 


Messrs. S. K. Dar and S. N. Seth, for the 
“Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—By this reference the learned 
Sessions Judge of Fatehpur recommends 
that the conviction of the applicant under. 
s. 299 (1) of the Municipalities Act, Local Act 
II of 1916, be set aside. The recommenda-- 
tion is opposed by the Municipal Board of 
Fatehpur. Thefacts are thatthe applicant 
is a shop-keeper having his shop within the 
Municipal limits of Fatehpur, and the 
charge against him is that he was selling 
milk-and dahi without having obtained 
previously a licence from the Municipal 
Board. The bye-law which he is said to 
have infringed is to the effect that no person 
shall sell orexpose for sale milk, cream, 
vabri, dahi, butter or ghee within the limits. 
of the Municipality unless he has been 
granted a licence inthis behalf on payment 


-ın advance of an annual fee of Rs. 2 for 


“such licence whether it is of the whole year 
or for a part thereof”. The courts below 
have held that there is sufficient evidence on 

‘the record to show that the applicant was 
selling milk or dahi at his shop -within the 

- Municipal limits and itis admitted that he 
had not taken a licence. P 


It is, however, contended that the bye- 
law in -question was ultra vires. ‘The 
“Municipal Board purports to have framed 
‘the bye-law -under a power given to it by 
s. 298, cl. 2F (d) of the Municipalities Act. 
- Under cl. (1) of that section a Board can 
‘make bye-laws consistent with the Act, and , 
‘it is argued that looking at the scheme of 
‘the Act the Legislature intended that the 
Municipal-Board should not levy anylicence 
for the sale of articles: like milk and dahi, 
Undcers, 180 ci. the Municipalities Act-of 
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1900, the Board had the - power by- rales to 
prohibit the sale of any specified articles of 
food or drink exceptin accordance with the 
conditions of a licence granted by the Board, 
and it is clear, therefore, that under the Old 
Act the Municipal Board could levy- licence 
on articles like milk and dahi. The power 
to levy a licence was, therefore, given by-the 
Act itselfand not by means of any bye-law 
framed under the bye-law making power of 
the Board. Under s. 241 of the present Act, 
it has been laid down thatthe right of any 
person to use any place as a market or shop 
for the sale of animals, meat or fish intended 
for human food or as a market for thesale 
of fruit or vegetables shall be subject to bye- 
laws made under heading F of s. 293. It 


would thus appear that the wide powers : 


conferred by ss. 180 of the Actof 1900 to 
control and regulate places for the sale of 
articles of food and drink have been--con- 
siderably curtailed in this section and s. 
298F. There is, therefore, some force-in the 
argument advanced on behalf of the appli- 
cant that the bye-law in question is not in 
keeping with the spirit ofthe Act. Coming 
tos. 298 (2) F (d) it seems that the Board 


has the power to provide for the establish-- 
ment and for the regulation: and inspection 


ot markets and slaughter houses etc. ete., of 
places for- the manufacture,. preparation or 
sale of specified: articles of food or drink, 
and the contention of the Board is that they 
have framed a bye-law for the levying of 
the licence forthe sale of milk and dahi ete., 
under this power. Th’s particular sub- 
clause does not either speak of prohibition 
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hibition, authorise the making it unlawfgi to 


~carry on a lawful tradeina lawful manner. 
` This was 


held ` by- their Lordships of 
the Privy Council in Municipal Corporation 
of the City of Toronto v. Virgo (1). The 
Board has the power under s, 294 of the 
Municipalities Act to charge a fee to be 
fixed by a bye-law for any licence, sanction 
or permission which 16 is entitled or required 
to grant by or under this Act, but as I have 
indicated above, tha change -in the present 
enactment showsthat they are empowered 
to require licences to be-taken out only- for: 
markets used for the sale of animals, meat, 
fish, fruit or vegetables, and that as regards 


- shops the Boards are-empowered to- require 


licences to be taken outonly inthe case of 
shops: used for the sale of animals, meat, or 
fish: They-are not empowered to. demand a 
licence in the case of a shop: used for .the 
saleof milk, dahi cream etc. I, therefore, 
accept the recommendation of ‘the learned 
Sessions Judge, set aside the -convictionof the - 
applicant and-direct that the fine, if paid, be 
refunded. 

A. ; Reference accepted: . 
(1) (1886) A 0°88; 65 L J-P QO 4; 73°L T449- 
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CALCUTTA HIGH: COURT. 
Criminal Appeal No. 919 of 1931.. 
May. 3, 1932. 

C. CO. GHOSE AND PANCKRIDGE,. JJ. 
RAMANIMOHAN DE APPELLANT 
VETSUS 
EMPEROR—Opposits PARTY.. 


orof levying of' a licence. The power to 
make rules regarding prohibition and the- 
granting of licences: is- contained in s. 298 
(2) F (a) and (b), and that is confined to the 
salé of animals intended for human food, 
meat,-fish, fruit and vegetables. It would 
be doing: violence to the language to hold 
that when a Board attempts. to make a bye- 
law for the establishment and for regulation: 
and inspection of places for the sale-of: 
specified articles of food or drink, the Board 
has the power to'make a bye-law for the- 
levying of licence on specified articles of 
food or drink. They can provide for the- 


Evidence Act \I of 1872',8s 26, 27, 188—Cérrobora- 
tion of first statement—Whether. can.be sought..in - 
accomplice’s evidence recorded in Sessions Court— 
Offence of enticing away- a girl’ and- having sexual : 
intercourse: with -her—Statement:.to daroga showing . 
place of oecurrence -Whether admissible—Griminal. 
trial— Evidence. -, | 

Where the first statement. requires.corroboration. 
from an independent source. such:corroboration should -- 
not.ba -sought iathe evidence: of: an’. acccmplice. 
recorded in the-Sessions. Court... ‘Corroboration must: : 
be had from indepsndent sourceg,.and if such cor- 
roboration could not be had then the-first-statement 
cannot be:deemeéd to have been-corroborated’at:all and -. 
that being, so; ordinarily. it. would . bervery- unsafe to:. 
act on the first statement which .wa4-not corroborated. 

Where the offence: charged against theaccused was - 


establishment, for the regulation and for the 
inspection of places for the manufacture or 


sale of specified articles of food, but they. 


cannot under the dubious expression 
“regulate places” charge a fee for licence. 
A statutory power conferred upon a 
Municipal Council to make bye-laws for 
regulating and governing atrade does not, 


in the absence ofan express power of pro-- 


“Janti. 


for having taken away a female child and -having had 
sexual intercourse with her, statements .made by.the 
accuse 1 to the.daroga showing the plac of occurrence 
of the offence, cannot be’ admitted in evidence as-they 
are in the nature of a confession made to a Police 
Officer while in custody Section 27, Evidence Act, 
being inapplicable willnot render the statements ad- - 
missible. < 


Mr. H emendra Kumar Das, for the Appel- 


798". 
Mr.: Manindra Nath. Mukerji, 


for - the 
@rown. : 


` Judgment.—In this case the accused’: 


whois said to bea boy aged 13 years has 
been found guilty under s. 376, Indian 
Penal Code.and has been ordered to be de- 
tained ina reformatory school for a period of 
six years ‚in leu of imprisonment.. There 
was a charge under s.304, Indian Penal 
Code.. But the Jury acquitted the prisoner 
under that charge.. The facts, shortly stated, 
are. .as follows: It is alleged that the 
accused Beni took a child named-Hasi away 
on the afternoon of 18th: April 1931, had 
sexual. intercourse with her and afterwards 
removed the girl to his own house with the 
help of -his mother, kept her. there for the 
night and the next day also. . The child, 
Hasi, was aged about six years. Sometime 
in, the afternoon orthereabouts on the last 
mentioned day, the girl died and the sugges- 
` tion is that somebody belonging to Beni's 
house must have thrown away the dead body 
of, the child into a pit in which it was found 
onthe next day at about10 or lla.m. 
Thereafter the matter was reported to the 
‘child’s father and the dead body was taken 
home. Investigation followed and the 
accused, was committed totake his trial 
in the Sessions Court. Evidence 
was led by the prosecution to prove 
that the “deceased child” was last’ seen 
alive with. Beni-andthat the search: for the 
child was at first infructuous and it was not 
‘until the third day, i. e., Monday; the 21st 
April that a boy named Putul made.certain 
statements to the Police on which they were 
both atrested:and sent up to Moulvibazar to 
have their confessions recorded by a Magis- 
trate.” The confessions made by the two 
boys Beni and Putul were recorded by the 
Magistrate on the same night and the 
accused: were remanded to kajat. As stated 
above, there was-a preliminary inquiry by 
thé,” Sub-Divisional . Magistrate of Moulvi- 
bazar.who:committed the present accused to 
starid his trial in the Sessions Court. 
| Atthe' hearifg of this appeal, the main 
“point which. has-been argued is this,that 
_Beni's: confession - before thé Magistrate 
having been retracted before the ‘Sub- 
Divisional Officer, and also in the Sessions 
Court; before it could be ased in evidence 
agaxst Beni, itrequired corroboration. - It 
is pointed out in: the charge that such 
corroboration was to be found in the evidence 


of : Putul recorded in. the Sessions Court.- 


‘Putul.was an accomplice. Of that there 
‘cannot be :any doubt and the learned 
Sessions Judge in an earlier part -of his 
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a confession oor statement, before . it 


charge pointed out quite correctly that where ` 


could safely be used against-/ the con- 


or, = 


ihe maker of the statement, ., 


required corroboration, such statement or . 


confession could not be corroborated by 


the statements or the evidence of an accom- . 


plice. 


But ina later part of the Jearned | 


Judge's charge hehas apparently directed | 


the Jury to find for themselves whether 


` the confession or statement of Beni did not 


derive corroboration from the evidence of _ 


Putul recorded in the Sessions Court. In 


other words, he has directed the Jury to` 


this effect that while the confessional state- 
. ment of the accused could not be acted, 
safely against the maker, 7. e.,the accused 


who made the confessional statement, the - 


corroboration was to be sought 


evidence 
Sessions Court. This in our opinion, is 


in the. 
of accomplice recorded in the, 


wholly wrong and itis against the elemen- . 


tary rule that where the first statement 


required corroboration from an independent | 


source, such 


recordedin the Sessions Court. Corrobor- 
ation must be had from 
sources, and if. such corroboration could 


corroboration could not be , 
sought in the evidence of an accomplice. 


independent ° 


not be had then the first statement was , 


not corroborated at all and that being so, 
ordinarily it would he very unsafeto acton 


the first statement which was not corrobor- - 


ated. 
In the second place, it has been argued 
that the statements made to the daroga -by 
Beni showing the place inthe jungle where 
the occurrence in question took place, 


~ 


could not be admitted in evidence, they | 


being in the nature of a confession made. 


.to.a Police Officer while in custody, It, 


is said that under s. 27, Evidence 


Act, > 


such statements are admissible in evidence. . 
When one looks at the terms of s. 27, one | 


realizes atonce thats. 27 and the .rule laid.. 


therein can have possibly no application, . 


whatsoever to the .circumstances 


against the accused. There 
circumstance to which we desire to call 


_ attention. -It does not appear, on the re- 


of this at 
case and the stalements made to the daroga..- 
-must be treated as if they were statements : 
--madetoa Police: Officer in custody andin | 
-the nature ofa confessicn. That being so, . 
that statement must ke ruled out and should , 
-not be treated as admissible in evidence. : 
is another, : 


-cord that the retracted confession of Ben: . 


received any confirmation or support from 
the evidence of the medical gentleman who 
‘examined the child and who. was. called, ‘ta 


= 
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give evidence. At. the time whên the 
medical gentleman. examined the dead 
body ofthe child, the body was found -to 
be in a state of decomposition and the 
medical gentleman was. unable to say 
whether the offence of rape had .been per- 
petrated-by the accused on the child. In 
other words, there was ` no evidence: to 
suggest that an offence punishable under. 
s. 376, Indian Penal Code, so far as the 
medical gentleman was concerned had been 
committed. . h 
- This being the state of the record, it 
follows from what hasalready been stated 
on the first two points concerned fthat the 
conviction by the Jury ona charge of this 
description cannot be allowed to stand. 
The result is that in our opinion’ the con- 
viction and sentence must be set aside and 
ihe case must be sent back for retrial in 
the light ofthe observations which follow. 
So far as s. 376 is coacerned, having 
regard to the state of the record, we are 
of ' opinion that the accused should he 
acquitted under that charge. But the 
evidence on the record points to the fact 
{hat which the accused might not have 
committed the offence punishable under 
s 376, he may have committed an offence 
punishable under s. 3854. But this is a 
matter forinquiry and in sending the case 
back we desire that the District Magistrate 
should inquire whether or not the accused 
had been guilty of an. offence punishable 
under s. 304; Indian Penal Code, and we 
accordingly direct that he willtake the 
necessary steps in this behalf. The accused 
who is ‘on bail -will remain on the same 
bail pending further orders of the District 
Magistrate. - < a 

© NA,” y 


Case remanded. : 


ee 
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“ Tas ADVOCATE GENERAL OF. 
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Muhammadan Law—Wakf—Power of revocation in; 


favour of settlor—Whether renders deed void— Con- 
struction of deeds—General principles. 
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“A power of revocation in favour of the settlor con-, 


oe a deed of wakf renders the deed void. [p.801, 
col, 1. eer a 
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Where a wakf deed contained a clause-that o2e'ot 
the settlors creating the wakf could by deed, wholly 
‘alter the trust declared by the deed, ‘and by the same 
‘or anothar deed or by will or by codicil deolaren>w 
trusts in respect of the trust premises. -‘ ; 77 
. Held, that the power of revocation . rendered the 
deed void, Fatmabibiv. Advocate General of: Bonbay 
(3) aùd Pathukutti v Arathalakutit (4), followed. |p. 
831, co] 2] i a - 
, The general rule of construction, is thatthe court 
must ascertain the intention of the parties‘frcm the 
language they have used, giving to that language 


„its fair and natural meaning, aud construing’. the 


document as a whole. Having ascertained the ioten- 
tion ofthe parties in that manner, the court must 
apply the law to the intention so ascerlaindd.” Jf 
the arrangement which the parties -intenced infringes 
wholly orin part some provision ‘of law, then the 


rights of the parties must be adjusted on that basis. 
Jf the words of the deed are ambiguous, the court 
may lean to a construction which produces a legal 
arrangement rather than one which is illegal, on the 
principle that it is better to effectnate than to destroy 
‘an intention, which one may naturally presume, was 
not intended to transgressthelaw But the .court’ig 
never justified in giviagto the language used by the 


parties a meaning other than that which it naturally 
bears in order to save the iatention from being 
rendered invalid. Ifthe court does that, it is really 
making an arrangement for the parties which they 
have not.made for themselves. [p. 800, cols. & 2]- ' 


‘Mr, V. F. Taraporewala, with him Mr, 
R. J.Kolah,for the Appellants, ` ` 
Mr M. C. Manekshah, (with him Sir 
Jamshed Kanga), Advocate-General for the 
Respondent, l - M 
Beaumont, C, J.—This is an appesl 
from a decision of Mr. Justice Kania, given 
upon an originating summons, which raises 
the question whether a deed of wakf dated 
March 9, 1923, is void according to Muham; 
madan Law. pa ae ee a 
The original plaintiff was one Abul Sata? 
Suleman Haji Ahmed, and the deféndants 
were the Advocate-General of Bombay, re; 
presenting charity, and the trustees of the 
deed of wakf. Before the summons :was 
heard,-it appeared that the original plaints 
iff had really no interest in the property; 
and that the person primarily interested in 
maintaining that the deed of wakf < was 
void was the second defendant. According: 
ly the second defendant was made a plaint- 
st But his name was left on the rècord as a 
defendant also. That is wrong,.and: his ‘name 
must be struck out, asa person cannot ‘be-on 
both sidesof the record at once. The--third 
and fourth defendants are the other tyrus- 
tees of the deed. a ee ce, 
- The deed of wakf, which is Ex. A, Is dated 
March 9, 1923, and is , made . between 
Haji Ahmed Oomer ‘and the seéon¢ 
plaintiff of the’ one part and the same tivo 
persons and a third persen as ` the trustees 
of the other part. It recites that the settlors 


i 
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are entitled to certain immovable property 
and that they are desirous of settling the 
same‘by way of wakf in manner therein- 
after appearing. Then there is an assign- 
ment to the trustees, and a direction is 
given to the trustees to set apart forty 
per cent. of the ‘income of the trust pro- 
perty, and to pay out of that forty per cent. 
Government and Municipal . taxes, ground 
rent and other rates and outgoings, and 
and. the- balance of forty per cent. is to be 
used for constituting a sinking fund for 
the purpose of doing heavy repairs ‘or re- 
construction for the trust premises. Then 
cl. 9 directs that- the trustees are to stand 
possessed of the remaining sixty per cent. 
of the gross rents and income of.the trust 
premises upon ihe trust there set out,— 
those - trusts being in effect for Muhammad- 
an charities, and the last paragraph of 
that clause provides that “the trustees shal] 
have full discretion to apply the said sixty 
per cent. of the gross rents and: income to 
any of the above-mentioned objects in such 
order either, one after the other or more 
to one or more of them simultaneously asthe 
said í trustees may in their absolute discre- 
tion think proper.”’ Then cl. 12 is in-these 
terms :— l 


“Provided always and it is hereby lastly agreed and. 


declared that it shall be lawful forthe said settlor 
Haji Ahmed Oomer at-any time or times hereafter 
during. his'lifetime by-any deed or decds revocable 
orirrevocable or by his last will or any codicil there- 
to` expressly ‘referring to this power wholly or parti- 
ally to alter or vary the trust powers and provisiorg 
herein declaréd and contained concerning the trust 
premises hereby cettled or the money or properties 
for the time beiig represeniing the same or any of 


them. or any. part -thereof and by the same or any 
codicil to appoint 


other- deed or deeds.-or will or 
and” declare any, new or. other trast - Or powers, of 
and concerning the trust premises or any part or parts 
thereof as he may think tit,” a 


In the court below it was apparently 
conceded that. if-el.: 12 of the deed amount- 
ed to a general power of revocation, it would 
invalidate the whole. uakf. The : learned 
Judge, however held thatcl. 12 onits true 
construction was limited to aliering the 
trusts declared by the deed: and declaring 
new trusts only in favour-of other charit. 
able -objects; and that it was nota general 
power of revocation. It appears to me 
impossible to support the learned Judge's 
judgment on that point. The general rule 
of construction, in cases of this sort, is 
that the court must ascertain the intention 
of the parties from the language they have 
used, giving to that language, its fair and 
natural meaning, and construing. the 
document asa whole. Having ascertained 


the intention of the parties in that, man- 
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ner, the court must apply the law to the 
intention so ascertained. Ifthearrangement - 
which the parties intended infringes wholly 
or in part some provision of law, then the 
rights of the parties must be adjusted on 
that basis. Ifthe words of thedeed are 
ambiguous, the court may, Ithink, lean to 
a construction which producesa legal ar- 
rangement rather than one which isillegal 
on the principle that itis betterto effectu- 
ate than to destroy an intention, which 
one may naturally presume was not inténd- 
ed to transgress the law: see the. judgment 
of Lord Selbourne, L. C. in Pearks v. 
Moseley (1). But the court, in my opin- 
ion, is never justified in giving to the 
language used by thé parties a meaning 
other than that which it naturally bears in 
order tosave the intention from being .ren- 
dered invalid. Ifthe court does that, it is 
really making an arrangement for the par- 
ties which they have not made for them- 
selves. 

Now, in this case it appears to me that 
the language of c]. 12is perfectly plain. 
It is an ordinary powerof revocation, tak- 
en, I should say, from some book of Eng- 
lish precedents. It enablesone of theset- 
lors by deed wholly to alter the trust dec- 
lared by the deed, and by. the same deed 
or any other deed or by will or codicil to 
declare new trusts concerning the trust 
premises. From the language ofthis clause 
by itself I can see no justification whatever 
for saying that the new trcsts must. be 
trusts of. a charitable character. Nor can 
I see anything in the rest of the deed to 
justify such a limited construction of 
cl: 12. On the contrary,cl. 5 shows that 
where the parties intended to give the trust- 
ees a discretion in the application .of.the 
property to charity, they knew how to ex- 
press their intention. 

Mr. Justice Kania based his judgment 
to -a large extent on the decision of. Mra 
Justice Chandavarkar in the case of As- 
soobat v. Noorbai (2). In that case that 
learned Judge had to deal with a deed 
by way of wakf which contained a gene- 
ral power of revocation in terms -quite as 
wide.as the power in the present case ; 
and the learned Judge did in that case 
construe the power of revocation as being 
confined only to an alteration of the trusts in 
favour of other charitable objects. In so doing, 
I think the learned Judge was wrong, and 
that he offended against well-settled cancns 

(1) 1860) 5 App. Cas. 714; 50L J Ch. 57; 43 LT 
449: 99 W R, ; i 

(2) 8 Bom. L R 245. 
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of cons.raction. In my opinion his judgment 
cannot be considered as an authority as 
to the. proper method of consiruing a clause 
such as we have to deal with in this case. 
- We have, therefore, to consider what is 
the effect of a deed of wakf containing 
a general power of. revocation in favour of 
the settlor. The fact that the power in 
this case is in favour of one settlor is, in 
my opinion, immaterial, since both the set- 
tlors concurred in giving that power. As 
I have said, in the .court below it seems 
not to have beeu disputed that such a 
clause would render the wakf invalid. But 
in this court Mr. Manekeshah, on behalf 
of the Advccate General, has contested that 
proposition, and has very properly drawn 
our attention to the fact that there is no 
authority in support of the proposition which 
is binding upon’ this court. There are, 
however, views of the text writeis and au- 
thorities which must be considered. 

Dealing with the modern text-writers, Sir 
Dinshah Mulla in the 9th Edition of his 
work on Muhammadan Law, at page 136, 


states the proposition very cleariy. He says: — 

“Where at the time of creating a non--testamen- 
tary wakf the. wakif. reserves to himszlf.the power of 
tevcking the wakf, the uakf is invalid.” 


He cites certain authorities, the relevant 
ones of which I will refer toin a moment. 

Mr. Faiz B. Tyebji in the 2nd Edition 
of~his work on Muhammadan Law, at page 
998 seems to treat the question as some- 
what doubtful. He queries whether a right 
of revocaticn or alteration may be validly 
reserved ia a wakf, and then he discusses 
the qı estion and the authorities on the point. 

On the other hand, Mr. Ameer Ali,in the 
first volume of his book on Muhammadan 
Law, 4th Edition at page 433, after dis- 
cussing the views of the various of the old 
text-writers, comes to the conciusion that 
the right view in such a case is that the 


wakf is valid but- the condition, that is, 


the power of revocation alone, is void. 
But he cites no.authority in support- of that 
proposition. 

With regard to the older writers, in Hamil- 
ton’s boo’ on the -Hedaya, 2nd Edition, at 
page 233 the learned author discusses a 
difference of opinion on this point between 
Aboo Yoosaf and Muhammad, and finally 
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expresses, as I understand him, his own opi- | 


nion in these words :— : 

“An appropriation, moreover, is not complete 
without the will of the appropriator; and as, 
where he makes a reserve of option, this -can- 
not be aszertained, ‘it follows that the app:opriation 
13 void: and being once void, its validity cannot 


afterwards be restored by the condition cedsing to - 


operate.” 


t 


~~ 
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- I gather, therefore, that‘his view is that- 
any condition infavour of-the settlor would 
make the whole wakf invalid. The opi- 
nion of Baillie: at page 565 is:to the same 
effect. i : 
With regard to the cases there is a dictum 
of Mr. Justice West inthe case of Fatma-. 
bibi v. Advocate General of Bombay (38): 
the passage in question being-at: page 51.* 
He says — 


“A wakf-must be certain as to the property appro-: 
priated, unconditional, and not. subject to an option.” 

The expression “option,”I think, is clear- 
ly wide enough to cover an option-of a 
settlor to revoie the deed. That dictum is 
adopted with approval by a majority of 
the Full Bench .in the Madras High Court 
in the case of Pathukutti v. Avathalakutti. 
(4). Then there is the decision of Mr. 
Justice Chandavarkar in Assoobai v. Noor- 
bai (2) to. which I have already referred 
on the question of construction. . In -ihat 
case the learned Judge deals with. this 
precise point. He refers to the case of- 
Fatmabibt v. Advocate-General of Bom- 
bay (3) at. page 51* and to the case of. 
Pathukutti v. Avathalakuttt (4) which 1 have 
mentioned. Then he refers to Baillie and 
to Hamilton's Hedaya and then he surs. 
up his conclusion in these words (page 2501) . 

“The principle in. substance is that the appro- - 
priation and dedication- in- favour -of charity must. 
be at the time such -appropriation or dedication is ° 
made so complete that. it should not-be-in the, 
rower of, the donor or settlor to recall ever after- 
wards . It should be euch that no proprietory in- 
terest is reserved by-the settlor and that‘the pro- 
perty is effectually and‘once for all dedicated to. 
charity- and constituted charity property leaving no. , 
powerto the settlor.to-recall the trust and regain 
the worship.” - ` Sin . | 
That is the only authority which seems to. 
me to be directly in paint, and ibis of course. 
not Pinding -upon- this-court. But,--in. my 
opinion, the principle enunciated by Mr, 
Justice Chandavarkar is in accordance with. 
such authorities as there are, on this point, | 
and correctly state the law. 

Dealing with the matter apart from autho- 
rity, it ssems to me that the reservation .of 
a power of revocationin a deed of wakf is. 
inconsistent with the fundamental idea - 
underlying a wakf,—that fundamental idea, > 
as explained by the Privy Council in-the. 
case of Abdur Rahim v. Narayan Das- 
Aurora (5), being that 'the-property is treated. 

(3j6 B 42. (4) 13 M 66-F B). 

(5) 71 Ind. Oas 646; 50 IA 84; A IR 1923-P C 44; 
17 L W 509: 32 M LT 153; 44 M LJ 624; 25 Bom LR 
670; (1923) M WN 441; 380 L J 242; 28 O'W.N 121; 
50 C 329 P. O.) : 
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as vested, not in trustees, but in Almighty 
God. It is impossible to contemplate pro- 
perty transferred to Almighty God subject 
to a condition enforceable in the temporal 
courtsfor recovering that property for the 
benefit of the settlor. In m y view, therefore, 
the power of revocation cannot operate, and 
where you have a gift of property to charity 
made expressly subject to a condition in 
favour of the donor, which condition . can- 
not be given effect to, it seems to me to be 
more in accordance with the principles of 
equity and good conscience that the whole 
gift should ‘be treated as void, rather than 
that the gift shotld be supported and the 
condition ignored. 

I think, therefore, that both on authority 
atid on principle we ought to hold that a 
power of revocation in favour of the settlor 
contained in a deed of wakf renders the deed 
void. That being so, we must ‘answer the 
question put to us by declaring that the 
deed of wakf dated March 9, 1922 being 
Ex. A, is void. The parties will have 
liberty to apply as to any difficulty which 


may arise. in the distribution of the pro- 


perty. Costs ofall parlies of the appeal as 
between attorney and client to come out of 
the trust property. 
sides are allowed.’ 
Blackwell, J.—I am of the same opinion. 
Mr. Justice Kania held that cl. 12 of the 
deed was not. a general power of revocation, 
but was merely a power to alter the trusts 
liy-substituting new trusts of a charitable 
nature, suchas the trusts enumerated in 
el. 5-of the deed, upon the authority of the 
decision of Mr. Justice Chandavarkar in 
Assoobai v. Noorbai (2). In that case the 
learned Judge had to construe aclauseof a 


deed which 1s: very similar to cl. 12 of the l 


deed .which is before us. The words in 


question there were (page 246*) :— 

“And itisalso hereby declared that I the said 
Emnabai shall be entitled at’ any time during my 
life-by any deed or deeds to revoke all or any of the 


trusts, powers and provisions declared and contained : 


by and i in those presents concerning the said trusts, 
premises-and the accumulation of any part thereof 
and by the'samė or any other deed or deeds to appoint 
and declare any new and other trusts, powers and pro- 
visions conterning the premises to which such revo- 
cation shallextend.” - 

‘Mr.-Justice Chandavarkar conceded that 


those words standing by themselves were | 


wide enough -to include ‘any secular or 
charitable trusts;.but he went on to express 
the* opinion (page 291“) “coming, as the 
words do, after the charitable trusts speci- 
fied, ‘they must be interpreted, 
opinion, on theprinciple cf ejusdem jeneris 

~ #l1ages0f8 Bom. L. B.—Hd}.: ea ee 
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to mean trusts for charity.”. With great res- 
pect tothat learned Judge, I think that he 
took a wrong view of that clause. The 
words therein were perfectly general, and, 
were plain, and unambiguous. In my opi- 
nion, he was not justified in interpreting 
them as limited to a power to alter the trusts 
by substituting. therefore trusts éjusdem 
generis with the other trusts mentioned in 
the deed. Similarly, in the case before us, 
I think that, on the true construction of 
cl. 12 of the deed,. it is a general power of 
revocation. z 

Upon the second point I respectfully 
agree with the opinion expressed by the 
learned .Chief Justice that ihe general 
power of revocation does affect'the validity 
ofthe deed, andI do not desire to ace any 
thing to his observations. 

In] my opinion the ques:ion put to us must 
be answeredinthe manner indicated by me 
learned Chief Justice. < 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 279 of 1932. 
November 17, 1932. -` 
RANKIN, C. J. AND PEARSON, J. 
NIL RATAN GANGULI— APPELLANT 
versus 


EMPEROR—Oprosira PARTY, 

Ordinance II of 1932, ss 84, 89, 51—Special 
Magistrate--Conviction by—Appeal after seren- days- 
High Court, if can extend period— Limitation Act” 
(IX of 1908, ss. 5, 29—Arms Act (XI of 1878), ss, 
19 (È), 20 — Possession of arms—Political views of 
accused — Maximum sentence to be awarded--In- 
terference, if proper 

For the purposes of s. 29, Limitation aa Ordinanee 
IT of 1932 is a special law. [p. &04, col. 2 4 

The provision as to limitation contained in sub-a, 
2,8. 39 of the Ordinance. is a specific provision the. 
consequences of which’ are provided for as a matter 
eeu by, s 29, Limitation Act. . [p. £05, col.. 

-Where a person is convicted and sentenced by a- 


. Special Magistrate under s 29 (1), Ordinance JI of. 


1932, and he filesan appeal aftera period of seven 
days fixed for filing the appeal by s 39, the court 


| is not competent to extend the period under 8 5, 


Limitation Act, inasmuch ‘as a genezal p:ovisicn: 
cannot be readas interfering with the specific pro- 
vision in regard to question of limitation. In re 
Muitoor Moideen Hajee (1), referred to. [ibid.] 

‘In dealing with the question of an appeal from’ 
a Special Judges. 34 of the Ordinance makes a pro- 
vision to the effect that the provisions of the Limita- 
tion Act are to apply as if it were an appeal under: 
the Oode from a sentence passed by a Court of 
Session and hence in the case ofan appeal from a 
Special Judge the ordinary law of limitation'is to be- 
applied, but,- to decide which of the provisions of: 
ordinary law is applicalle to the new tribunal, it.is-: 
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prescribed that the new tribunal is to be deemed as a 
Court.of Session. [p.&04, col 2.} 

Section 51 of Ordinance II of 1932 ‘does not take 
away the right of a Special Magistrate to try a case 
on the sole ‘ground that the first Magistrate for good 
reasons did not wish to try the case or was unable to 
doso. [p. 805, col. 2.] 

Wherea person charged under ss. 19-(f) and 20, Arms 
Act, pleaded guilty and ‘finding that the possession 
of arms with him was connected with his political 
views he was awarded the maximum-sentence-under 
the section : 

Held, that itis very necessary that the powers of 
the court should be employed in putting down these 
very dangerous crimes of possession and concealment 
ofarms, and that there was nothing calling for in- 
terference by the High Court. [p. 206, ool. Ja] 

Mr. Santosh Kumar Basu, for the Appel- 
lant. 

Messrs. Khundkar, Nirmal Chunder Chu- 
ekerbutty and Fanindra Mohan Sanyal; for 


the Crown. | 


-Rankin, C. J.— In this case, the accused 
Nil Ratan Ganguli has preferred the appeal 
from jail against the conviction and sen- 
tence passed upon him by a Special Magis- 
trate in the District of Hooghly acting 
under s. 39 (1), Ordinance II of 1932. The 
case wasone in which the charges were 
laid under s. 19 (f) and s. 20, Arms Act. 
There were two accused originally and the 
case against them was that this accused 
Nil Ratan had handed over to Upen 
Bhumij altas Upen Singh a revolver and 
afterwards to Upen’s wife some cartridges 


in order that those might be concealed and - 


kept on his behalf. Both the accused persons 
made confessions, the confessions being re- 
corded on 17th January 1932. One of the 
, accused was made an approver and the 
casein the endwas held to-be amply prov- 


ed by the - Magistrate. The “Magistrate ` 


found as regards the present accused who 
gave his name and the occupation as that 


of a Congress worker, that he used to live- 


in the Congress Office-and that his meals 


were supplied by different persons of the - 


village Majdah and the Magistrate thought 


that the accused acquired great influence- 
over the villagers, so much so, that when the - 


Sub-Inspector in charge of the case came 
toinvestigate into’ it he found great difficulty 


in getting witnesses to sign their names 


in the search list. At the trial, the present 
accused stated in his examination under 
s. 342, Criminal Procedure Code, that his con- 
fessions was true and he set up the case 
that he had found this revòlver and the 
cartridges wrapped up -in a piece of cloth 
near a railway station some four years ago, 
that he kept them’‘buried and that at the 
time alleged he went to Upen’s bari and 


made overto him the revolver- and -the - a period-of limitation different fromthe period prés- 
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cartridges wrapped in a piece of of cloth. 
The accused disputed certain evidence to 
the effect that the cartridges as distinct from 
the revolver had been hande_ over to the 
wife of Upen; but that is th® evidence. 
On being asked if.he wanted to say any- 
thing else he said : 


. “I don’t want to say anything else. I want heavy. 
punishment for ‘freedom first,” ` 


In his memorandum of appeal to this 
court, the appellant having been sentenced 


to seven years’ rigorous imprisonment says: 


“I am guilty. The sentence passed upon me 
under s ‘0,Arms Act, has been heavy. I therefore 
pray that your Lordships may be graciously pleased 
to reduce my sentence,” ae 

The sentence which has been inflicted by 
the Magistrate is the extreme sentence per-. 
missible under s. 20, ArmsAct. The Magis- 


` trate gives us his reason for this that there 


are no extenuating circumstances in the 
accused’s favour and that when his state-. 
ment was taken unders. 342, Criminal Pro- 
cedure Code he showed a very defiant 
attitude and boldly challenged the court to- 
pass aheavy sentence and said “freedom | 
first.” In these circumstances we find that, 
the sentence having been passed. on 5th, 
February 1932 the appeal was not-lodged 
from- jail until the 28th March following” 
whereas by s. 39, Ordinance JI of 1932, 
which was avery recent Ordinance, hav-. 
ing come into force in the beginning of the 
present year,a distinct provision 
that an appeal in such a case as this shall. 
be brought within seven dajs, According- 
ly, when this matter was examined first in 


the office, it was referred to me end the 


is made - 


question of admission was sent to be dealt - 


with bythe Criminal Bench, The Criminal 
Bench however did not hear any argumeut_ 
or decide any question so faras I know; 
but the learned Judges-recorded -ihe order: 


“This appeal will b eheard on the-question-of - sen- ` 
tence only. Let the record be sent for andthe usual , 


notices issue.” 


‘That order. was made on ZOth April 1932, ; 
The matter of the appeal: therefore comes, 
before this court as an admitted appeal and 


it’ will appear that all’ questions of law , 
are open both to the prosecution and to the 


defence. T 


We have accordingly directed’ our atteh- - 


tion inthe first place, to the question 
whether we are debarred from entertain- 


24 


» 


ing this appeal by any provision of law. ` 
In support of the conterticn that we are ` 


By s. 29, Limitation Act ib 
that 


“where any special law prescribes for an 


is provided 


appeal 


follows: — 


7 
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cribed therefor by Schedule J; the provisions -of s. 3 
hall apply asif such period were prescribed therefor 
in that Schedule ” 

i Accordingly while the provision of the Or- 
dinance is that the appeal shall be brought 
within acertain time, prima facie that at- 
` tracts the operation.of s. 3, Limitation Act 
which contains a provision against the 
court entertaining the appeal. It is necess- 
ary however in this case to pursue the 
provisions of s. 29 of the Act somewhat 
further, The section goes on to provide 
that’ for the purpose of determining the 
period of limitation certain provisions of 
the Limitation Act shall apply onlyin go 
far. as and to the extent to which they are 
not expressly excluded by the special law; 
and further that “the remaining provisions 
ofthis Act shall not apply.” Now s. 5, 
Limitation Act, 1s not one of the provisions 
which are to apply in the absence of some- 
thing to the contrary. It is one of the 
sections to which the concluding clause 
is applicable, namely “the remaining pro- 
visions ofthis Act shall not apply.” It is 
clear enough, J think, and itis conceded 
by the learned Deputy Legal Remembranc- 
er that the provision means “shall not ap- 
ply .by virtue of the Limitation Act” and 
is not a provision prohibiting any special 
law making the sections applicable or any 
special law according to the intention of 
which such a section ass. 5can be deemed 
to be applicable. It means that so faras 
the Limitation Act is concerned the section 
is not to be deemed to be one which is to 
be applied to the special law. There is 
authority both in the Patna High Court and 
in this High Court for that proposition ; 
but - asit is not contested, I shall not fur- 
ther deal -with it, 


On behalf of the appellant Mr. Basu, who.. 


at the court’s request has been s0 good as 
to- support the appeal and has done so with 
great care and ability, puts forward two 
contentions. He says first of all that the Ordin- 
ance is not a. special law, and he. says in 
the second place that there is enough in 
5.52 0! the Ordinance to entitle this court to 
say that the special law intends that s. 5 
should be applied to an appeal such as 
the present. I cannot doubt ‘that,. for the 
purpose of s. 29, Limitation : Act, Ordinance 
II of 1932 is a special law. It contains 
provision for setting up certain 
special criminal Courts. It is true that 
these courts have jurisdiction not only over 
offences created by the Ordinance, but it 
would seem, over offences of any kind pro- 
vided they are committed in certain cir- 
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cumstances; but I cannot doubt that none-. 
theless it is a special Law and it seems to 
me -clear that when the Ordinance contents 
itself by saying that the appeal shall be. 
presented within seven days, it does so be--- 
cause of the provisions already made by 
the Limitation Act ins. 29 which attracts 
the operation ofs.3 and makes that period 
of time effective as the period of limitation.. 

The next question is whether we can say 
that in the special law itself there can be 
discerned any intention that the court 
should have the power given by s. 5, Limi- 
tation Act. This question involves a careful 
examination of the Ordinance and certain 
sections of the Ordinance have been 
brought to our notice as having a possible 
bearing upon this question.- It is to be 
noticed, for example, that in s.-45 where - 
provision is made for an appeal from a 
court set up asa summary court to a iri- 
bunal called a Special Juidge, there is pro- . 
vision that the appeal shall be presented - 
within seven daysfrom the date ofthe sen-. 
tence followed by a provision that the. 
Special Judge, shall follow the same- pro-.. 
cedure and have the same powers as an. 
Appellate Court follows and has under the’ 
Code, that is the Code of Criminal Proce- 
dure. It is also tobe observed that in deal- 
ing with the question of an appeal from a.. 
Special Judge s. 34 of the Ordinance. 
makes a provision to the effect that the 
provisions of the Limitation Act are to 
apply as if it weré'-an appeal under the 
Code from a sentence passed by a Court of 
Session. So it would appear that in the 
case of an appeal from a Special Judge the. 
ordinary law of limitation is to be applied, ` 
but, to decide which of the provisions of 
the ordinary law is applicable to the new - 
tribunal, it- is prescribed that the new 
tribunal isto be deemed as-Court of. Ses-. 
sion, 

The matter before us however depends 
upon the provisions of. s. 39.0f the: Ordi- 
nance. This is another class. of appeal, 
provided by the Ordinance, namely, an 
appeal from a -Special Magistrate. An ap- 
peal is provided in such a case-as_ the 
present to the High Court and it is followed 
by a provision that it is to be presented 
within seven days. Nothing however is 
said as regards the powers of the High 
Court in that section. Section 52, however. 
is a very general section applicable to all 
Special Criminal Courts, that is to say, all 


the courts which are set up by Chap. IV of 


the Ordinance ‘from the highest to the lowest, 
It says that; 


a 
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“the provisions of the Code and of any’ other law 
for the time being in force, in so far as they may 
be applicable and in so far as they are not inconsistent 
with the provisions of this Ordinance, shall apply 
to all matters connected with, arising from or con- 
sequent upon atrial by special criminal courts con- 
situted under this Ordinance.” 


The.question is whether by virtue of that 
.general provision we. are eutitled to say in 
the face of the concluding words of s. 29, 
Limitation Act, that the Ordinance itself 
contemplates and provides that the High 
Court in this case shall exercise the power 
of dispensation for sufficient cause which is 
contained in s. 5, Limitation Act. In my 
opinion it is impossible to attribute ihis 
meaning or this result to the very general 
provision of s. 52 of the Ordinance. In ihe 
tirst place it is very difficult to see that the 
phrase 

“the provisions of avy olher law for the time being 
in force inso far as they may: be applicable” 
could have any such effect in view of s. 29, 
Limitation Act, as tointrcduce s. 95. But, 
apart- from. this. question, the piovision es 
to limitation contained in sub-s. 2,s. 39 of 
tke Ordinance is a specific provision ithe 
consequences of which are provided for as 
a matter of limitation by s. 29, Limitaticn 
Act. 'I hese have been prescr-bed or provid- 
ed forin advance. A wholly general pró- 
vision could not be read as interfering 
with this specific provision with regard to 
limitation. -Generalia specialibus non: dero- 
gant is a maxim which is -clearly applic- 
.able to s. 52 if it js-argued that s. 39 (2) 
of the Ordinance is to-be controlled by.s: 5, 
Limitation Act. In these circumstances, I 
arrive upon.this question at the same result 
-as was arrived at.bythe Madras High Court 
‘in the case of In re Mittoor Moideen Hajee 
(1). It iscertainly somewhat alarming that 
-limitation for so.short .a period as. seven 
days should not be one over which ihe High 
Court: ın a proper case should. have any 
power of control or dispensation but it is 
necessary to base our construction. of ihe 
Ordinance and of the Limitation Act.upon 
principle,and it is nct possible. for us: on 
the ground. of hardship: to give ~an- 
other meaning to the Ordinance:. Inthese 
-circumstances it- would .serve no purpose 
as regards this appeal to -direct any: ir- 
qury whether this particular accused had 
-any sufficient ‘cause for not. preferring. his 
appeal intime. In view of what he said 
at the conclusion -of his trial, it may 
or may not be probable that the delay was 
due to a sufficient cause’ but that is a 


_ (1) 71 Ind. Cas. 217; AIR 1928 Mad. 95; 48M L 


J 561; 16 L W 164; 24.Cr, pJ 89, | 
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matter which it is not now necessary for us to 
decide. 
Mr. Basu in the interestof the accused 
has asked us to examine into this case under 
the general power of superintendence which 
by 8.91 of 
the High Courts Act of 1861, and in rather 
different terms by the Government of 
India Act, s.107. He has invited us to inter- 
fere on several grounds. He has thrown a 
doubt upon the right of the particular 


-Special Magistrate to deal with the ‘casein 


view of the fact that the first Magistrate who 


-dealt with it said that as he had heard the 


confessions of the accused and certain other 
persons connected with it he would pie- 
fer that some other Magistrate witha more 


-open mind should deal with tbe matter. It 


is therefore said that, by virtue of s. 51 of 
had no 
jurisdiction to deal with the case. As 
regards that, I am of opinion that that 
contention has no foundation. It is quite 


-unnecessary to read s. 51 as meaning any- 


thing such as is suggested. It is not possible 
to-argue that in such a case ifa Magistrate 


-for good reasuns does not wish to try a case 
-or is unable to try it, the case may not 


be tried by some other Magistrate. The 
first Megistiate in this case apart frcm 
taking cognizance of the case did not take 


‘any part in the trial. The change was 


entirely in the interest of the accused and 
in the interest of maintaining an attitude 
not only of absolute lack of prejudice 


-but manifest lack. of prejudice to the 


accused. 


. ` Then it has been suggested that we should 


interfere because while the- accused was 


‘found guilty under s. 19(7},Arms Act, he was 


not guilty under s. 20. I can only say 
that it. seems to me to be a plain case 


under s. 20. Section 19 (f) deals with the 


mere question of having ,in possession or 
under control a weapon. A person may 


‘commit a breach of the law so far as that 
zis. concerned without being guilty -of any- 
: thing much worse than negligence or in- 
_atiention. But s. 20° provides a heavier 
- penally in cases-of pcssession where there 


is an element of concea meni. As regards 
that the accused himself does not complain 
that he is not.guilty... He did not do so in 


_the trial Court and he has not done so in his 
-memorandum of appeal to us. Iam bound 


to say that in this matter-on the facts 
agree with ‘the lower 
Court that he is guilty -unders. 20, ,Here 
is aman who, according to his own state- 


‘ment in open. court,: and certainly accords 


‘ing io the ‘evidence, was in possession of 
a revolver and cartridges. He gave the 
‘revolver. to scmebody for the purpose of 

"Keeping it concealed. It is evident that 

“his possession of this revolver was at any 
rate in some way connected with his po- 
litical opinions because he asked for a heavy 
punishment and said “freedom first”; and it 

-is a little difficult.to see what. this could 
have todo with the case unless he was a 


person who was committing a breach of - 


the. Arms Act in connection with his politi- 
cal activities. 

T cannot say.that it is in any way evi- 
dent to me that there is any necessity for 
minimizing the gravity of theoffence. One 
can see easily enough what was quite 
likely to happen. If a person of such po- 
litical opinicns as are in some way con- 
nected with s revolver was keeping the re- 
volver concealed in the custody of -a 
friend, then there is a high probability that 
sooner or later this revolver would be found 
to have been used by somebody very prc- 

“bably by some body of the age of 16 or 
<17. It is very necessary at the present 
time, when there is clear evidence of re- 
volvers being kept in connection with po- 
- litical movements, that the offence when 
it is made plain should be visited witha 
. severe punishment. The accused said noth- 
ing to the trial Magistrateto show that he 
was in any way Tepentant. He appears 
to bea person who did his very best by 
<bravado to adopta contumacious attitude 
-às long as he could. . In. these circums- 
tances, the Special Magistrate thought that 
the maximum sentence prescribed by the 
slaw for offences under s..20 would be ap- 
propriate. Lam bound to say that I saw 
no reason for this court to disagree with 
him. - It is-a “heavy sentence even for an 
offence under s. 20 and it is the maximum 
. sentence; but it 1s very necessary that the 
‘powers:of the court should be employed 
in putting down these very dangerous crimes 
of pcssession and concealment of arms. I 
‘cannot think that there is anything inthis 
“case calling for interference by .this court 
“and I should be of the same opinion whe- 
ther this matler came before us in appeal 
: or ‘in révision. 

On the merits therefore the appeal to 
5.107, Government of India Act, does not in 
this case avail the accused at all. I de- 
-sire to say nothing in the present judg- 
ment about the. meaning of the word “su- 
“ perintendence” as it occurs ins. 107, Go- 
vernment of India Act ands. 19 of: the 
-~ Act of 1861. When necessary, it may bea 
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proper thing to examine the .decisions 89- 


-as to come to seme conclusion as to the way 


in which the ultimate powers of the High 
Court under these sections should be’ ré- 
garded. ‘Itis not necessary at the present. 
instance to do so and I prefer to wait till it 
becomés necessary before laying down any 
principle. The result is that the appeal is 
dismissed. i ; 

‘Pearson, J.—I agree. 

N. A.- ‘Appeal dismissed. 


—_—— Naam 


i -BOMBAY HIGH COURT. : 
Ouiginal Civil Jurisdiction Appeal No, 53.of 
. “19381 °° : 
and 
Suit No, 134 of 1931. 
September 26, 1932. 
Beaumont ©. J., AND BLACKWELL, J. 
JIVANLAL NARSI— DEFENDANT— 
l APPELLANT 
VvETSUS i 
PIROJSHAW R. VAKHARIA & CO—: 
` PLAINTIFFS —RESPONDENTS. l 
Civil Procedure Code (Act V of 1908}, s. 10—Order 
under - Stay of suit—Judgment—Appeal, if lies— 
—Letters Patent (Bombay), cl. 15. , 
A decision under s. 10, Civil Procedure Code 
either to allow or to refuse a stay is one that really 


determines the right of the plaintiff to sue and is ‘a 
‘judgment’ within cl 15 of the Letters Patert and 


isappealable under cl. 17. x 
Mr. M. V. Desai (with, him Mr. K..M 


-Vakeel), for the Appellant.: 


Sir Jamshed Kanga, Advocate- General, 
for the Respondents. “r © -. KN 
Blackwell, J.- [His Lordship stated the 
facts of the case. and proceeded:] The 
Advocate-General took the paint that no 


appeal lay against a refusal to stay a 


suit, He submitted that . an order 
refusing to stay was not.a “judgment” with- 
inthe meaning of cl. 15 of the Letters 
Patent.. He referred to a decision cf this 
High Court, Ibrahimbhat v. Yoosuf (1). 
In that case an order had been passed 
by a Judge onthe Original Side of the 
High Court fixing .a date for the sale of 


-partnership property. It was held that 


neither that order for a subsequent order 
varying the date of the salewas a “judg- 
ment” within the meaning of cl. 15 and no 
appeallay. Inthe course of his judgment, 
ae learned Chief Justice said this (page 
14*).— l a 

“A preliminary point has been taken by the - 
respondents on this appeal that no appeal from the 
order lies under cl. 15 ofthe Letters Patent. That 


(1) 137 Ind. Cas. 456; 31 Bom. LR 12; AIR 1932 
Bom. 134; Ind. Rul (1932) Bom, 264; 56 B 237. ` | 
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“question involves consideraticn of the meaning of 
the word “judgment” incl. 15 of the Letters Patent 
2 queslion which has frequently come Lefore, the 
courts'in the past. The case which is always 
referred toon this pointin this court isthe case of 
Miya Muhammad v. Zorabi (2) where it was -laid 
down, adopting the views which had been accepted 
by the Calcutta High Court that ‘judgment’ in cl. 15 
means adecision which affects the merits of the 
question between the parties ` by determining some 
right or liability, but that ifthe order or judgment 
in question merely regulates procedure of the suit 

then itis not a judgment within cl. 15." 

The Advocate General -contended that 
-an order refusing to stay a-suit is an 
order, which merely regulates procedure, 
and that no right of a party is thereby 
_ affected. ; p 

On the other hand, Mr. M. V. Desai, 
who appeared for the appellant, has re- 
ferred 10a decision of ihe High Cout of 
Bengalin Hadjee Ismail Hadjee Hubbebb v. 
Hadjee Muhammad Hadjee Joosub (3). 
There an: order had been made granting 
_leaveto the plaintiff io institute a suit 
under cl. 12 of the Letters Patent. At 
page 1017 -Chief Justice Couch said as 
follows:— 


“lt was held by the High Court at Madras in 


De Souza v. Coles (4) that an order made under this 


clause of the Charter was subject to appeal We 
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‘that’ case- applied “to the question then 


beforé the ccurt. He observed: that Mr. 
Justice Greaveshad held by his order that 
the applicant was not in the circumstances 
of that case, competent to avail himself of the 
benefit of that section by reason of steps 
taken by him inthe proceedings in the suit, 
and went .on t) point out thatthat decision 
virtually determined that the controversy 
between. theparties must “be decided by 
that court and not by arbitration, and he 
took the view that such-a decision was a 
“judgment”: within the meaning of the 
Letters Patent. nuts gank 
Relying “on those decisions, Mr. Desai 
has argued that by Mr. Justice -Wadia’s 
decision the appellant - has been. deprived 


. of his right ‘tohave the suit in this court 


stayed in order that the matter in. issue 
may be litigated inthe Bellary Court. He 


‘has argued that the refusal to stay. has 
. conferred jurisdiction upon this High Court 
. to try this case, andthat that. has involved 


an obligation upon the defendant,—unless he 


“is willing to allow the case to go by default, 


to come to this High Court, submitto-its 


the case.. In my 


` Opinion, where the question is whether a 
_ court has jurisdiction or has no jurisdiction 
to entertain a suit, that must involve- the 
- determination of aright of a party who. 
“might ‘be adversely affected, if the court 
` determined that it has jurisdiction. ‘Accord- 
ingly, in my opinion, the prelimmary point 
. taken by the Advocate-General- fails. -~ : 


-may not agree in all the reasons which the learred 
Juoges of that court gave for their decision but we 
do agreein the conclusion that thisis an appealable 
order. It is of great importance to the parties. 

-tis not a mere formalcrder oran order merely 
regulating tLe procedure inthe suit but one that 

:has the effect of giving a jurisdiction to the court 

which it otherwise would not hare.” i i 

And it washeld that an order granting 


- 


Jeave to institute suit under cl; 12, was 
an appealable order. fr : 
Mr. Tesai also [referred to the case of 
Joylall &Co. v. Gopiram Bhotica (5). In 
that case it-was held thatthe decisicn of 
the court that the applicant was not in the 
circumstances of the case competent to avail 
himself ofthe benefit .of the stay section 
ofthe Arbitration Act by reason of steps 
taken. by him in the proceedings in the suit 
determined that the controversy between 
the parties.-must. be decided by that 
Court and not by arbitration and wasa 
judgment within the meaning of the Let- 
ters.Patent and .as such was appealable 
under cl. 15. Mr. Justice Mookerjee in the 
course of his judgment referred to the 
decisionin Hadjee Ismail Hadjee Hubbebdb v., 
Hadjee Muhammad Hadjee Joosub (8) hed 
expressed the opinion that the principle of 
(2) 2 Ind. Cas, 157; 11 Bom. L R 241. 
(3) 13 Beng. L R 91; 21. WR 303. 
4)3MBHCR 3&1. - ST s 
(5) 58 Ind, Cas. 755; 47 O 611; 24 O W N.612, 
1 “Page of 13 Beng, -L, K—[Kd,] gag h 


-f 


Beaumont, C. J.—I agree with. the 
judgment -of my learned brother, and. with 


. the reasons on which it is based; and I 


„only desire toadd a very few words as 


.tothe issue“ under s.10 ofthe, Civil Pro- 


cedure (ode. :. 


- Itappearsio me that à decision of ‘the 
‘Judge either io allow orto refuse-a. stay 


‘under that section is adecision, «which ‘in 
fact goes to the jurisdiction of the court. 
If the case is brought within. s. 10, then 
the court. has no ‘jurisdictién to procéed 
“with ‘the trial ofthis suit so long as the 
earlier suit is pending; and -when the 
‘earlier suit is delermined the ‘matter in 
issue in this suit will probably be res judicata. 
Therefore, the decision ofthe Judge under 
s. 10 really determines the right- of ‘the 
plaintiffs to sue in this court‘ and it seems 
tomethat. such a decision isa “judgment” 
‘within ‘cl. 15 ofthe Letters Patent and the 
authorities under that clause, and that such 
decision isnota mere’ order ‘relating to 
procedure in the suit, © ~~ ‘<+° * 


9 
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[Then his Lordship dealt with the merits | time-barred and dismissing the application 

“of the appeal with the’ result that he ` for execution of the decree-holder. 
confirmed the decree appealed from.) The facts are briefly as follows: Two 
» Neds Appeal dismissed. persons, Shyam Lal and Sundar Lal ob- 
tained a decree for Rs. 231 odd against one 
— Muhammad Bakhsh from the Court of Small 
~ Cause Court Judge of Lucknow, on 38rd 


'  _. * OUDH CHIEF COURT. September 1919. When they put the decree 
"7 * Application No. 23 of 1932. - | into execution one Nasiruddin Beg stcod 
en January 24, 1933. - E -surety for the judgment,debtor Muhammad 
BISHE HWAR NATH AND NANAVUTTY, JJ. i Bakhsh, and executed a security bond on 
SHYAM LALL AND ‘ANGTHER—DECREE- + 27th March 1920, in which he stated that if 

.  HOLDERS—APPLICANTS . ~the-judgment- debtor - didnot pay the fixed 

e versus -instalments‘and if the decretal amount could 
NASIRUDDIN BEG AND ANOTHER— not be realizedfrom the property of the 
‘OBJECTOR AND J UDGMENT-DEBTOR— OPPOSITE judgment-debtor, then he (the surety) under- 
“PARTY. took- to-pay- up the decretal amount in 


‘Limitation Act (IX of 1908), Sch. I, Arts. 181, 182— -monthly. instalments of Rs. 4and that if he 
- Decree— Brecutiowm against- judgment-debtor—Surety -failed {o-pay-these instalments,’ then the 


executing security.bond— Undertaking to pay on failure 
: to realize from judgment-debtor— Limitction against -decree-holders would have the right of 


` surety— When ‘begins to run— Civil Procedure Code ‘ recovering the decretal amount from his 
‘(Act V of 1908), 8, 149 - property. From time to time the decree- 
When a decree dated 3rd September, 1919 was put holders applied for execution of the decree 


into execution, one N stood surety for the judgment- ; 
. debtor and executed a security bond stating that ` against the: judgment-debtor.. The last 


“if the decretal amount could not ke realized from application for execution against the judg- 
‘ the property of the judgment di btor, Pies a ment-debtor was made on, 23rd May 1930 
-wou e decretal amount in mon instal- 

, ments aa: that if he failed .to pay hese inet aliments: and it was consigned to the record TYO 
ithe decree-holders would have the right of re- after a portion of the decretal amount was 
‘covering the decretal smountfrom his property. paid on 7th October 1930. The first. appli- 
ey ee i eas for 5 eee a0. kag cation for execution against the surety is the 
udgme as madeon 23r ; : - 
it aa .consigned to the record room pier: a por- one that has given rise to the present 
_tion, of the amount was paid on 7th October, proceedings and it was made on 24th March 
' 1930 “The first application for executicn against 1931. The surety Nasiruddin Beg raised 
“the surety was made on’ 24th March, 193): - . various objections and amongst the pleas 


. Held, (i) that the. period of limitation against f Wa 4 
the surety did not.. run under cl.. 1, Art. 182, taken by him was alsoa plea that the appli 


Limitation Act, from the date of thedecree; [p 8)], cation for ‘execution as against him” was 
col 2] time-barred.~ The learned Judge of the 
F TA Re P 1, Ar ae did pe oon a Small Cause Court of Lucknow framed four 
BOWS OF tee e decree- Was nob | passe’ ‘issues arising out of the pleas taken by the 
h . 812, $ S ; Lanes 
shih against more. persons than one; [p. 812, -gurety: -He however decided only the 
GD that Art. 181 applied and that the period “question of limitation and held that as the 
-of E Ac pleas aes date vee application for execution against the surety 
right to apply accrued and as the decree was kept 
| alive against the .judgment-debtor till ‘th Octo- hae arred by a there was no need 
ber, 1920, the application was within time [p 81], for lis trying the'other issues framed ‘by 
„gol 2] 'him, and he accordingly dismissed the appli- 
‘Application for revision of ancrder of the cation for execution filed _ by the decree- 
‘Small Cause Court Jud ge, ‘Luckuew, dated holders. 


‘thè 12th November 1931. This application for revision was first 
- Mr. Makund Bihari ak for the Appli- heard by a learned Judge of this court 
cants, l ‘sitting singly: He’ was of opinion that in 
‘Messrs. Kashi Prasad Srivastava and P. view of-the conflict of authority between the 

` L. Varma, tor the Opposite Party. decisions of: various’ High’ Courts’ in India 


and Burma it was desirable that this case 

` Nanavutty, J. —This is an application -should bereferred for decision to a Bench of 
“for revision under s: 25, Provincial Small two Judges under -s. 14 . (2);` Oudh` Courts 
„Cause Courts “Act; against - the judgment -Act of 1925. -The question for determinatioń 
dated 12th November J931, of Mr. Jitendia inthis application -for revision is whether 
‘Nath Roy, Small Cause Court Judge of the previous application for execution of the 
Lucknow, allowing ‘the objection -of the decree against the principal judgment- 
‘purety- that the execution againsi him was -debtor~ saved limitation in | respect of a 


1933... 
> 
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subsequent-application-for execution against. 


the surety Nasiruddin Beg. -In Column 
No. 10 of their.application. for execution of 
the decree against Nasiruddin Beg the 
decree-holders set forth in the following terms 
the mode in which the assistance of the court 
was required by them for execution of their 
decree: . 4 ne an 
“Nasiruddin Beg stood surety for this’ decree under 
a security bond dated 27th March 1920° which was to 
the efféct that ifthe judgment-d-btor did-not pay the 
decretal amount of the decree-holders; the latter could 
realize it from the person and property of the s:rety 
by taking out execufign’ proceedings. As the judge 
ment-debtor did not pay the decretal amount, so” the 
_ decree-holders by putting in tbis application -under 
s. 145, Civil Procedure Code prayed that the name of 
Nasiruddin Beg, the surety, be entered in “place of tke 
present judgment-debtor Muhammad Bakhsh and a 
noticejunder s. 145, Civil Procedure Code, be issued 


in the name of the surety and subsequently -under- O.° 


XXI, r. 43, Civil Procedure Code the property of the 
surety Nasiruddin Beg should be attached and the 
debt due to the decree-holders be paid.out of the sale 
of the attached property.” i si 


Section 145, Civil Procedure Code which 
corresponds to s, 203 of the old Code of Civil 
- Procedure is as follows: > A 

“Where any person lias become liable as surety: (a), 
for the performance of any decree or any part thereof 
or (b) for restitution of any property taken in execution 
of a decree or (e) for tha payment of any money, or for 


the fulfilment of any cOadition imposed on any person, 


‘under an order of the court in any suit or in any 
proceeding consequent. thereon, the decree or order 
may be executed against him, to the extent to which 
-he hag rendered hitnself personally liable, in the 
manner herein provided for the execution of decrees, 
and such person shall, for the purposes of appeal, Le 
deemed a party within the meaning of s. 47: Provided 
that such notice asthe court in each case thinks 
sufficient has been given tothe surety.” 

The present section provides a summary 
remedy in execution and dispenses with the 
necessity of filing.a separate suit for the 
recovery of such suins in respect of which the 
‘surety has rendered himself personally liable. 
Inthe present case,.the. surety Nasiruddin 
Beg by his security” bond .of 27th March 
1920, expressly made himself liable personal- 
ly for the decretal amount due from “the 
judgment-debtor. - Muhammad Bakhsh. 
There is no difficulty whatever es tothe 
construction of the security bond. The 
only point for determination is whether -the 
-applications for execution taken out against 
the judgment-debtor Muhammad. -Bakhsh 
‘saved limitation;soas to make .the present 
application for execution against. the surety 
Nasiruddin Beg within time. It has been 


“principal .and | l 
“liable under the decree for different por- 


‘contended on behalf of the applicants decree- 


holders that Art. 182, Sch. I, Limitation Act 
(IX of 1908), applied. and, that 
(1), Art. 182, Limitation Act, had laid down 


that when the -decree or order had .been ` 
passed jointly against more than one person, » 


143—103 & 104 


? 


“in-aid 
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the application made against one or more 
of them-or against his or their represent- 
atives should take effect, against them 
all; and that in the present case the 
decree wes “joint” against both the judg- 
ment-debtor and the surety, and that so 
long asthe decree was kept alive against 
the principal judgment-debtor Muhammad 
Bakhsh, the decree could be executed 
against his surety Nasiruddin Beg. In 
support of his- contention the learned 
Counsel for thé applicants , decree-holders 
relied upon a ruling reported as Badruddin 
y. Muhammad Hafiz (1). In this; case it 
was held that an_application for execution 
of a decree by’ arrest of the judgment- 
debtor would operate to -save limitation 
in respect:of a subsequent application. in 
which the prayer was for the arrest of the 
judgment-debtor as also for the arrest. of 
two persons who had stood sureties “for 
the satisfaction of the decree by the judg- 
ment-debtor. . I 
‘Reliance was also placed upon a ruling 
reported as Muhammad -Hafiz v. Muham- 


“mad Ibrahim (2) in which it was held that 


an` application asking the proper `court 
to, execute the entire decree by arresting 
the surety whohad made himself liable for 
the satisfaction of the decree, amounted to 
asking the execution Court to take a step- 
of the execution of the decree as 
against the principal whose liability the 
surety hadtaken upon himself within the 
meaning of cl. (5), Art. 182, Sch. I, Limit- 
‘ation Act,- (IX of 1908). The learned 
Counsel for the decree-holders also cited 
a decision of the Lahore High - Court re- 


‘ported as Honda Ram v. Kanwar Bhan 


‘Sukh Nand (3). In this case it was held 
that where a decree in a suit against a 
-principal and his surety directed: that 
ihe surety would be liable: when the money 
was not realized; from the. principal, and 
‘owing to the principai’s insolvency an 
application for execution was made.against 


the surety more than. three yéais after the 


date of thedecree but within three years - 
from the date:of the application. for. exe- 
cution .against the principal, the .appli- 
cation for execution was not .barred in 


“accordance .with Expl. 1,- Art... 182, 


Sch. I, Limitation Act, inasmuch as :.the 
surety .were nob. made 


(1) 77 Ind. Gas 129; A I R4922 All, 481; 14 A743; 


Expl.. :20 ALJ 726. 


(2) 53 lad Cas, 79t; A TR L921 All 291; 13-A 153 
18 A L J 938; 2 U P LAR (A)378,° RN g 
- <3) 67 Ind; Cas. 30:; A TR 1922 Lah, 4571414 U P 
L R (L) 10733 P W R193374 P LRANS | 
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tions of the subject-matter thereof but 
each was -made liable for the whole 
decretal amount and that therefore the 
decree was a “joint” one passed against 
both of them. 

The applicant’s Counsel also relied upon 
a.ruling-reported in Ram Anuj Sewak 
Singh v. Hingu Lal (4) in which it was 
held-that an application for execution of 
a decree against one of several legal 
representatives of the deceased judgment- 
debtor took effect for the purposes of 
limitation against them all. On the other 
hand the learned- Counsel for the surety. 
relied upon a ruling of the Bombay High 
Court reported as Narayan v. Timmaya (5) 
in which it was held that the application 
to execute a decree against the surety was 
barred by time, since the decree could not 
be’ treated as passed jointly against the 
judgment-debtor and the surety within the 
meaning of Art.179, Explanation 1, para. 2 
Sch. II, Limitation Act (No. XVof 1877). 
In this case it is to be-noted that the 
surety. had rendered himself liable for due 
performance of only a portion of the de- 
cretal amount, - and it is’ further to be 
noted that’ this ruling is under the. old 
Civil Procedure Code and under the old 
Liniitation Act. T AN 

The learned Counsel for the surety also 
relied upon a ruling reported as Yusaf Alt 
Papa Miya (6), -in which it was held that 
the application for execution of the decree 
against, the sureties. was time-barred, since 
the previous application to have the future 
mesne: profits) ‘ascertained would not keep 
‘the ` decree. .alive against the sureties, 
‘Reliance, was also placed upon a ruling of 
the Calcutta High Court reported. .as 
Birendra Chandra v, Tulshi Charan (7) in 
whichit was held that where the sureties 
had made themselves liable only for a 
part.of the decretal amount and the 
execution was taken only against them, the 


sureties not being co-judgment-debtors 
with the principal debtors the execution 
against them did not save limitation 


-against the principal debtors. l . 

Againin Raghunandan Prasad Singh v. 
Kirtyanand . Singh (8) it was held by 
the Patna High. Court that the surety 
was -not a joint .judgment-debtor within 
the.meaning of Art. . 182, Limitation Act, 

(4) 3-A-517; A W N 1881, 16, . 

(5) 31 B 50; 8 Bom L.R 807. é 

(6) 73 Ind. Oas. 233; A 1 R 1923 Bom. 366; 47 B 778: 
. -25 Bom. LR 810, 

(7) 85 Ind. Oas. 657; A I:R 1926 Oal. 267. 

(8) 120 Ind. Oas. 309: AI R 1929 
210; Ind. Rule- (1930) Pat. 21; 11 P L T 220. 


- BAYAN LALL D. NASIRUDDIN BRA, 


“36 LW itd; 63 


Pat.. 595: 8 Pat. .. 
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This decision of the Patna Hight Court 
was however reversed by their Lordships of 
the Privy Council-in Raghunandan Prasad 
Singh v.  Kirtyanand Singh (9) in which 
their Lordships of the Privy Council held 
that upon a true construction of the docu- 
ment the bond wasa bond for securing the 
balance unprovided for by the proceeds 
of the sale of the mortgaged property 
up toa sum not exceeding Re, 77,000; and 
that the application which was made in: 
January 1927 was necessarily within time: 
Reliance was also placed by the learned 
Counsel forthe surety upon a ruling re. 
ported as 
Bee Bee (10) in which it was held that: 
where a surety had signed ‘a bond for 
satisfaction in whole orin part, of a decree 
passed or to be passed against a. person, 


Mohammad Cassim v. Jamila ` 


the decree could not be said to be passed ` 


jointly against the judgment-debtor and his 


surety, so that the applications for exe- - 


cution under cl. 5, Art. 182, Limitation Act, 
against the judgment-debtor alone, which 
would save limitation against the judg- 
ment-debtor, - would not avail as against 
the ‘surety if the execution was sought 


against him for the first time after three y eais — 


from the date of the decree. ; 

The learned Counsel for the surety has 
also relied upon a decision of a single 
Judgeof the Lahore High Court reported 
as. Wazir Bakhsh v. Hari Ram (11) in 
which it was held that although a decree 
was not passed against a surety, it could 
still be executed against him by reason of 
s. 145, Civil Procedure Code, and the 
limitation for an application for executicn 
ofa decree against: him was that laid 
down by Art. 182, 6eh. I, Limitation Act, 
and that the decree-holder could not 
break away frcm: that - article. Again 


the Patna High Court in Kirtyanand Singh 
v. Pirthichand Lal (12) has held that a 


surety was not a joint . judgment-debtor - 


within the meaning of Expl. 1, Art. 182, 


‘Limitation Act, and it was held 
case that the previous execution: 


in that 


the principal judgment-debtors did not save 


-limitation as against .the surety by reason 
of Expl. 1, Art. 182, Limitation Act. It ig: 


(9) 186 Ind. Cas. 629; AI R1932 P.O. 153; Ind. 

Rul. (1932) P. O 138; 360 WN 701; 550L 9 413: 

M LJ &(P OQ). ia 

(10) 111 Ind. Cas, 479; AIR 1928 Rang. 282;6R 
334 ; 


(11) 60 Ind. Cas. 265; AIR 1922 Lah. 208: 3UP 
L R (L62; 4L 1 3°83, SN 

(12) -120 Ind. Cas. 315; A IR 1929 Pat. 597: Ind 
Rul. (1930) Pat 21. an es 


i 


applica- - 
tions for execution of the decree as against: 


v 


1833 ° ; 
however . to be noted ‘that the learned 
Judge, who delivered this opinion in this 
case, has himself remarked that it was not 


necessary to decide that point for the pur- 
pose of that appeal.. i 


I haveset forth above the arguments of. 


both parties andthe rulings cited by them 
ın support of their respective contentions. 
In the present . case it isto be noted 
that the surety was not one of the judgment- 
debtors. The decree was. passed against 
Muhammad Baksh before the surety, ap- 
peared on the scene. I therefore cannot 
accept , the contention of 


Counsel for the surety. that the period ol. 


limitation against the surety should have 
been made to run under cl. 1, 
Limitation Act, from - the date of the 
decree. This 
sible position to take up, because limitation 
cann>i': run-against the surety even 
before he signed the 
underiook liability to._pay the decree.passed 


Art. 182, 


to my mind is an impos- 


security bond and. 


4 
“Ma ° 
. 


GAYAM LALL v. NAStRUDDIN BEG, 


the learned -- 


811 
learned author makes the following obsez- - 
vations: . i l C 
“The period of limitation preseribed by Art. 152 ia 
restricted to applications for execution contemplated - 
under O. XXi, r. lt. But as already pointed out, - 
Art 182 is not exhaustive of all. applications for ; 
execution. There may be certain cases in which. it ° 
would be right and proper to apply Art Isl. The . 
true criterion is to determine whether any of ‘the ‘ 
starting points in Art. 182 is applicable to a particular 
application for execution, and if none of them is ap- 
plicable under the circumstances, then the proper - 
article: would be Art 181." an 
Applying this test, I find that no clause ' 
out of the seven clauses mentioned in 
Art. 182, Limitation Act, strictly speaking, 


‘applies to the present application for execu- 


against ` Muhammad Baksh on 3rd Sep-.. 


tember 1919. I am further of ‘opinion 
that Expl. 1, Art. 182. Limitation Act, also 
does nət ; 
case,” because it cannot : be.said thal the 
decree passed inthe present case was. a 
decree passed jointly against more persons 
than . one. The decree 
been passed 

Baksh and the 
came. some , months after the. passing of 
the décree:- -He therefore cannot be said to 
bea joint judgment-debtor along with the 
princrpal.. or. original judgment-debtor 


only against Muhammad. 


Muhammad Baksh.. In.U.N. Mitra’s Law. 


of Limitation and Prescription (Vol. 2, Edi- 
tion 6, 1932) pagé 1942, 1 find the following 
observations: ... 

“It is well recognized that Art, 182 isnot exclu- 
sively to be applied to execution applications but 
there may be certain instances in which it would 
beright and proper to apply Art, 181. That Art, 
131 can .be. applied to’ execution _matters was 
established in Rungiah Goundan and Co.v. Nanjap- 
pa Row (13) which held that Art 182 is not ex- 
haustive of applications of execution of decrees and 
that it-is not the law that -Art. 181 cannot be applied 
to any application for execution of any decree, jn 
Rameshwar Singh v. Homeshwar' Singh (14), 
Privy Council have recognized and enunciated the 
principle that Art. 182 does not apply to any- execu- 
tion petition when the decree was not at the time 
capable of being enforced.” 


Again at page 1982 | of the same work the 


(13) 26 M 160; 13M L J 412. n 

(14) 59 Ind. ‘Gas. 636; A L-R 1921P O 31; 48I A 
17;-6-P-L.J 132; 11 P-L T 731:-19 A L J 26; 40-M L 
J 4; (1921) MW N21; 33 OLJ 109; .250 W N 
3371; 13 L W546; 23 Bom D R, 72l; 30}ML T189 


cover the fac.s of the, present. 


has . undoubtediy . 


surety Nasiruddin Beg. 


the .. 


tion of the decree. It may bethat by put- : 
ting a somewhat forced construction upon ` 
the last clause of Expl. 1, ‘Art. 182, the: 
present application for execution may be. 
brought, within the purview of Art.: 182, 
Limitation Act. It seems to me however- 
that the better view is to apply Art. 181. 
The period of limitation under Art. 181 is. 
three years from the time when the fright to- 
apply accrues. In the present case it is 
proved that the decree against thé judg-- 
ment-debtor. Muhammad Bakhsh was kept: 
alive by the last application for -execution., 
that was taken out against “him on : 23rd! 
May 1930, when a portion of the decretal! 
amount was paid by the judgment-debtor’ 
on 7th October: 1930, and.fcom that date the’ 


‘present application against the surety 15 


within time. ‘he learned Judge of the 
Small Cause Court was of opinion that the’ 
decretal amount of Rs. 231-15-6 - ought’ 
to have been.paid up by the ‘judgment- 
debtor in about four years’ time and: that: 
the very first application for execution’ 
against the judgment-debtor ought- to have 
convinced the decree-holders that the 
amount could not be realized from his: prop- 
erty and they should: have at once pro- 
ceeded to execute the decree against- the 
surety. The learned Counsel for the surety. 
has not been able to point out to me any 
authority in support of this view of ‘the 
learned Judgeof theCourt of Small Causes. 
Under the terms: of ‘the security bond the 
decree-holders were not bound to take up 
execution proceedings against: the surety 
until they had exhausted every effort to re- 
cover the decretal amount ‘in the first in- 
stance from the judgmeni-debtor-and it-was 
only: when they failed: to realize the decretal 
‘amount from ‘the property of the judgment- 
‘debtor that they were entitled to proceed 
against the person and: property of the 
surety.- I am therefore clearly of opinion 
that the present application for execution 


. 
r 


the one before us, 
: execution against a surety, does not seem 
to. have been present before the mind of the 


. tion, stated 


"Bid. 
is within time. -I would therefore allow this 
appeal, set aside the order of the learned 


. Judge. of.the Court below passed on 12th. 


November. 1931, and remand this cese for 
trial of -the’ remaining issues to the couit 
below. Costs- here and hitherto will ebide 
the result. . 

| Bisheshwar Nath, J.—I agree with 
the conclusion of my learned brother that 
this application ought to succeed. I wish 
to emphasize thet before us it wes common 
ground between the Counsel of the parties 
that the case was , governed by Art. 182, 
Limitation. Act. hë applicants’ Councel 


sought to bring ihe case within Expl: 1 or’ 


failing it within cl. (5), whereas the Counsel 
for, the surety relied on cl. (1) of the article. 
[find it difficult to agree’with the applicants’ 
contention that Expl. 1 of the article is ap- 
plicable 10 the case. The decree was passed 
against Muhammad Bakhsh alone on 3rd 
September 1919. On the decree being put 
into exécution Nasiruddin stood surety and 
executed ` a securily bond “several months 
later, on 27th March 1920. The bare state- 


ment of ‘these facts is sufficient to show 
that the decree can hardly ‘be considered to` 


shave been ,passed. jointly acainst the judg- 
-ment-débtor ‘and the surety. I am also 
unable. to accept the oppcsite party's ` con- 


tention that the starting point. of limitation, 


against the surety should be the date of the 


decree as provided in the-clause of the third 


column. It would be absurd to make limi- 
tation start against the surety even before 
he: came on the scene and executed the 


‚security bond. Iam conscious of the diffi- 
| culty i in making cl. 5 applicable when the 


¢ase does not “fall within Expl. 1. The 
“difficulty i is due to the fact that a case like 
of an application for 


. Legislature when the article wes drafted: 
' However, the earlier applications for execu- 
_ tion though they were made against the 


» surety Or.agalnst a co- -judgment-debtor, yet 
they. were ‘applications in accordance with 


law to: the proper court. Thus it can be said to 


comply | with the letter of the law as laid down 


in cl. 5.- The parties being agreed that the 
application for execution is governed by 
Art. 162, the only clause which can be made 
applicable. at all is cl. 5.° I would’ there- 
fore content myself with adopting the posi- 
in the form of a dilemma in 
‘Badr-ud- din v. Mohammad Hafiz (1), | 


I NrAe SEDAN allowed, 


~ 


YAQUB KHAN ù. KHEBRA. > 


‘Krishan, forthe Respondent. 
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Customary Law (N. W. F. P)— Will — Tappa 
Kamalazais—Sonless proprietor —Power to bequeath 
entire estate to widow or daughter excluding. col- 
laterals, 

Unider the Custcmary Lawot the N. W. F. Province 
a wiil by a sooless proprietor of Tappa Kamal: zai 
bequeathing the whole of his property to his wicow 
and daughter to the exclusion of collaterals: in ‘tle 
4th degree is not opposed to custom and is nct there- 


a: fore” invalid. 


[Case Law discussed ] 

First Civil Appeal against the skien 
from the decree of the Sub-J udge, First C] ass, 
Mardan, dated the 13th August 1937. ` 

Malik Khuda Bakhsh, ‘Qazi Muhammad 
Aslam and Sardar Aurangzeb Khan, for the - 
Appellants. 

Lala Badridas R. B. and‘ Lala Rada 


Judgment.— — This is a First Appeal 
from the decree of the Sub- J udge, First Class, 
Mardan, dismissing the plaintift-appellants’ 
suit for possession of property which belonged 
to Amir Khan, deceased of Mardan, 

The. pleintifis are the collaterals of the 
deceased in the 4th degree, whilst .the 
respondent is his daughter, who is in posses- 
sion of the ` property. Prior to his death; 
Amir Khan made a will ‘dated the 18th: of ` 
April 1927 leaving his entire property to his 
widow and his daughter. - “The widow died 
and the daughter married prior to the 
institution of the suit. The whole property 
is now in possession of the daughter under 
the will. The court below has found ‘that 
the will was duly executed by the testator 
whilst in .full possession of his senses and 
without any undue influence, which findings 
are ` not contested in appeal.’ It also found 
against the plaintiffs on two minor issues cf 
fact, holding that part of the land mention- 
edin the plaint had only been mortgeged'to 
the deceased and had since been redeemed, 
and also that Firdaus Khan, one of the 
plaintiffs, had been disinherited by his cwn 
father and was, therefore, debarred from 
Though these iwo 
findings are contested in the written 
memorandum of appeal, the contest* has 
been given up by Counsel for the appellants 
at the hearing in this court, ond the only 
finding which has been contested is tha 
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upon fasho No. 4, 
dated the 18th of April 1927. opposed . to 
custom and hence ‘nit binding”, which was 
given against the appellants. 

The parties belong to Tappa Kamalazai 
and are admittedly bound: by: the: custom 
prevailing therein, and the solitary. point for 
decision in this court may.. þe re-stated as 
follows: — 

‘Is a 
Kamalazai bequeathing the whole of his 
property to his widow and daughter to the 
exclusion of collaterals inthe “Ath degree 
opposed to custom and therefore invalid?” . 

It hes been pointed out on behalf ‘of the 
appellan's that in the “Riwaj-i-am” 
prepared in 1870 there wes no mention of 
any power to make wills, indicating that at 
thattime no such power was recognized 
amongst any of the Mussalmans of this 
Province, but that in Lorimer’s hand-book of 
customary law published in 1899 the answer 
to Questicn No. 93 was tothe effect that the 
Kamalazais and certain- other . tribes 


acknowledged no restrictions on the power of. 
Counsel comments on. the total. 


bequest. 
contradiction regarding custom contained 
in these two hand- books and refers to the 
_ preface of the latter, in which the compiler 
stated that certain leading persons, who were 
named, were questioned as to custom and 


the hand-beok compiled. upon the besis of’ 


their answers, and himself expressed the 
opinion that absolute accuracy could not be 
claimed for the Code, as the information on 
which it was compiled. was given by. men 
whose ..attention, had not “been : drawn 
previously to many of the points on which 
their opinion wes invited, and that it was 
probable that in some instances hasty and 
ill-considered answers had been given. 
The compiler also suggested that.the Code 
would gradually be amended by the decisions 
of the District Courts. Counsel urges that 
little weight can be attached to the “doctrine 
expressed i in this hand-buok that there is no 
restriction, upon bequests amongst. the 
Kamalazais, but it has ateady. been held by 
- Their Lordships of the Privy Council that the 
customs set out inthis compilation should be 
accepted es correct subject to febuttal, which 
decision was given upon the compilation asa 
whole including the preface which forms.a 
part thereof. 

Counsel has then discussed various rulings 
of this court, showing that there has been a 
growing tendency . “to limit the power of 
bequest as given- in thé. hand-book. In a 
decision of 1905 reported as IJ., R. 26, 
Bunbury, J. C; followed: the rule `` given in.. 


YAQUB KIAN v, iwi. 
“which was “is the will- 


will by a sonless proprietor of Tappa - 
` Daudzais, though 


which the parties were 


-that they also .are “near” collaterals. 


dan Fak 
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the hand- book holding that the Kamalazais, 
have an unlimited power of bequest, being 
able toleave the whole of their. property to - 
strangers even to the exclusion’cf suns. In‘, 
J. R.66 after discussing the ruling. cited 
above, Barton; J: C., held that wills are 
ordinarily valid when made in oe of 
dependants. and near relatives the 
testator, e. g., sons, daughters, A 
and wives. Inthat case the perties were 
the finding . was’ not 
specifically limited to that‘tribe. InIJ. R: 
98 Barton, J. C., held that a’ father’ cannot 
disinherit a son: if a minor, ‘of his share of 
the ancestral property, and cannot disinherit 
an adult son except for disobedience or 
disloyalty. Later rulings, which have been 
specifically limited in ‘their application ‘to 
the tribes of the parties concerned, . have 
still further limited the power of. bequest, 
and Counsel cites 2 J. R. 14 in which it was 
held that no custom had been established 
under which proprietors in Tappa Khattak 
could léave-the whole of their property to 
daughters and sisters to the exclusion ae 
collaterals in the 2nd or 3rd degree.’ l 
Here we may. remark at once that there has 
as yet been no ruling by- which such bequests 
have been held invalid on account of the 
presence of collaterals-of any degree’ higher 
than thethird, and also that in ‘Tespect. of 
the Kamalzais there has been no Tuling 
limiting the power of bequest by virtue of 
the presence of any collateral. In conneér- 
tion with 2J:R.14 and also with an. 
appellate order of Rennie, J.C., reproduced 
on pages 64 and 69 of the printed book, in 
Khatiaks and 
Amazais respectively, ‘local inquiries were 
instituted in order to “supplement the 
information upon the record, and Counsel 
has asked us t consider the answers given 


‘by persons examined during those inquiries, 
-which we are unable to.do both because they 


do not form evidence inthe present case, 
and even if admissible as evidence, ‘do nat 
deal with custom amongst Kamalazais. Oy 
Counsel has developed his argument by 
urging that the reconstruction found’ta! exist 


-on the power of bequést amongst other 
‘tribes should by ‘analogy be considered to 
. exist amongst the Kamalazais, and also -by 
‘suggesting ‘that as in some cases the presen¢e 


of collaterals i inthe 3rd _ degree have: beén 
found td invalidate’ wills in favour bi 


' females, the doctrine should be extended.to 


the 4th or even higher degrees on the a 
argument is not one which we` can consider; 
‘gofat asthe judicial decisions lead: ug WE 
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must stert with the initial rebuttable 


+. ‘presumption that the doctrine in the hand- 
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book-applies to the: Kamalazais and has only 
- been limited, ifat all, by the findings in J 
. J. R.66 and 1J.-R. 98 which would not 
render the will now under consideration 
‘invalid. The onus, therefore, remains upon 


- the plaintiff-appellants to show by instances 


| _ or other.proof ‘that in fact there is’ such a 


custom: as that on:which they rely. 
. Counsel for the appellants has now 
referred: to the oral statemenis of the 54 


„~ witnesses produced on behalf of the plaintiffs, 
“most of whom state that the custom exists, 
;  @andalso upon the first ofthe 17 witnesses 


produced for the defendant -whohas stated 
that he knows of no custom allowing any 
‘bequest such asthe présent. He urges that 
these .witnesses are far larger 


time -of the prepara- 
tion .of the hand-book, and suggests 
‘that. their unanimous view should be 


: , adopted as. proof of the custom which they 


allege; in doing sohe overlooks the fact that 


_ . the, representatives were chosen on account 


of their respectability. and knowledge and 
‘weré consulted ona mere abstract question 
of custom, which was not the subject- 


. ` matter-of any existing contest, whilst the 


plaintiffs’ wilnesses have been called on 
‘behalf of the plaintiffs during the pen- 


, ‘dency of the present suit and have doubt- 


-less been-carefully selected. He also over- 


. looks .the fact that the majority of the 


witnesses: produced by the defendant allege 


with equal certainty that. the “custom of 


bequestis unlimited. We agree with the 
„court below that this oral testimony, un- 


. supported by definite instances, is worth- 


less. ) 


Í : Although Counsel lias not referred to the 


large number of wills which form exhibits 
-upon the. record, :we consider that some of 


them are of great assistance in deciding the. 
- point before us. Eleven- such wills are 


produced on behaif- ofthe plaintiffs, but 
“the purpose, for which all except one were 
. prodiiced, 18 not evident, as they are mere 


-- instances of wills in favour of male re-. 
_ lations , or granting life estates to females; 


that such wills are made does not indicate 


that there is any custom preventing the 


‘making of wills giving absolute estates to - 


- females. The one exception is a will dated 


the 17th of November 1920 by one Mazam 
of Hoti. In this he stated that che had 
: previously executed and .registered.a will in 
: favour ofhis wife, daughter and son-in-law, 


4, and-that henow cancelled that will, which 
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in ° 
- . number than the representatives: who were 
consulted at the 


. to his wife as absolute owner. 
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should, therefore, have no effect. Counsel 
argues that he must have cancelled the 
will because he had come to the conc-usion 
that it was invalid, a suggestion for which 
we can find no support upon the record. 

The ‘defendant has placed14 wills upon. 
the record, some of, which, howéver, are 
totally irrelevant: ‘Those which we con- 
sider worihy of mention are the following — 

(1) Page 122 of the printed book Ahmad 
Khan, a sonless proprietor of Mayar, left 
the whole of his property tohis two widows 
and five sisters by a will dated the 24th 
of April 1923. . 
’ (2) Page 146 of the printed book. By a 
will dated the 12th of March 1931 Asghar 
Shah of Mardan left the whole of his estate, 
in the event of his dying sonless, to his 
wife or daughters as absolute ownels. ` 

(3) Page 141 of the Printed book By a 
will dated the llth of June 1930 Sher@il, 
a sonless proprietor of Hoti, in the pre- 
sence of a brother left his whole’ estate 
to his widows as absolute owners. 

(4) Page 105 of the printed book. Hassan 
Khan, a sonless proprietor of Hoti by a 
will dated the’ 7th of May 1915 left the 
whole of his estate to his wife as absolute 
owner in the presence of brothers, whom he 
excluded. i 

(5) Page140 ofthe printed book. Khadi 
Khan, a sonless proprietor of Hoti, left the 
whole of his estaʻe to his wife as absolule 
owner excluding his reversioners bý a will 
dated the 4th of March 1929. 

(6) Page 145 of the printed book. Sohbat 
Khan of Mardan by a will dated the 14th 
of February 1931 left the whole of his 
estate to his wife as absolute owner exi 
cluding reversioneis. 

(7) Page 134 of the printed book Faridgul 
of Garhi Daulatzai by a will dated ¿thè 
29th of August 1926 left the whole of his 
property iohis wife and daughters as ab- 
solute owners excluding the revergioners. 

(8) Page 142 of the printed book. Shamir 
of Hoti by -a-will dated the 27th of July 


“1930 left his entire property to his wife 


and married daughters‘as absolute owners. 

(9) Page 141 of the printed book: Faiz 
Talab of Parkalpani by a will dated the 
27th of October 1929 left: his whole property 


. All these 9 instances of wills are of a 
nature supporting the defendant’s claim to 
the- property in the present case. The 
majority of them are, however, of very 
recent date and therefore are not of much 
weight, as evidence in support’ of “custom, 


‘but excluding’ the more recent-instances we 
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- are left with those given as Nos. 1,4 and 
7 which go far to indicate that there is 
no restriction -amongst the Kamalazais to 
prevent asonless: proprietor from’ leaving 
the whole of his estate to his. female de- 
pendants by awill. The onus lay upon 
the plaintiff toestablish the alleged custom 
and in our opinion they have totally 
failed to produce any cogent evidence 
that such a custom does exist. 

As alast resort Counsel for the appel- 
lants has urged that a further inquiry 
should be directed, but in .view of the 
copious evidence produced by the parties, 
we are satisfied thatthey have had every 
reasonable opportunity to produce all 
available evidence upon the point in 
dispute, and we are not prepared to accede 
to this request. The appeal fails and is 
dismissed with costs.. 


A, ‘Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First CivileAppeal No. 360 of 19380 
l connected with 
First Civil Appeal No. 341 of 1931. 
July 21, 193]. 
SEN AND ALLEN, Jd. 

LAKHMI CHAND-—PLAINTIFR— 

` APPELLANT 

Versus T | 
ANANDI - Derenpant— 

RESPONDENT. 

Hindu Law--Joint family— Widow- Maintenance, 
right of—Unchistity, effect of—Family arrangement 
betwe n lwocce=-rare:ner:—Imoosition of restiiztion by 
one co-parcener — Maintenance by family arrange- 
ment—Effect of unchastity—Widow's esitate, divesting 
of, by unchastity—Evidence Act (I of 1872), s. 50— 
Evidence of marriage that couple regarded as husband 
and wife, legality of. 

The right to maintenance of a H'ndu widow be- 
longing to 8 joint family is conditional upon her 
continued chastity. This rightis not affected by the 
fact that the widow has obtained a decree declaring 
her right to maintenance or that there has been an 
agreement between the widow and the male co- 
parceners to pay her a certain amount by way of 
maintenance. Vishnu Shambhog v. Mangamma (2), 
-Daulat Koeri v. Meghu Tewari (3) and Stayabhama v. 
Kesavacharya (4), referred to. [p 818, col 1.] 

Where a transaction of the nature of a family ar- 
rangement has been arrived at by the agreement of 
two co-parceners, who constituted the joint family 
whereby a benefit has accrued toa third person, itis 
not permissible to only one of the co-parseners, upon 
- the demise of the other, to impose any restriction or 
condition in derogation of the original grant. Where 
the instrument creating the family arrangement does 
not provide either directly. or by necessary implica- 
tion that the right to profits should cease upon the 
subsequent unchastity of grantee it would be opposed 
to all canons of construction to import such a con- 
dition into the text. [p.818, col 2 

Where all that the witnesses state - about the 


Musammat 
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‘factum “of marriage is .that the- couple were 


regarded by the brotherhood as husband. anp 
wife,’ the evidence does not come within the purview 
of s 8&0, Evidence Act, as it is not, opinion 
expressed by conduct as to the existence of such 
relationship of any person who is a member of the 
family or otherwise had special means of knowledge. 
Such evidence is altogether inadmissible in evidence 
not being within the ambit of any other section of 
Evidence Act. [p.817, col. 2.] 

First Civil Appeal against the decision of 
the Sub-Judge, Muzaffarnagar, dated the 
27th May 1930. 

Messrs. P. L Banerji, K. N. Malaviya and 
Kumuda Prasad, for the Appellant. 

Messrs. Iqbal Ahmad and Vishwa Mitra, 

4 l ` 

Judgment. - This and the connected First 
Appeal No. 341 of 1930 have been filed by 
the plaintiff and the defendant respectively 
from the decree of the learned Subordinate 


Judge of Muzaffarnagar, dated 27th May 


1930. in a suit in which the plaintiff had 
prayed for a declaration: 

“that under the will, dated 5th June 1915 exe- 
cuted by Seth Baldeo Sahay and the plaintiff, the 
defendant had noright left in the property specified 
at the foot of the plaint, mentioned in Schs. (A) 
(B)and(C), nor was she entitled to` recover from 
the plaintiff the amounts of decrees in Suits Nos. 
449 of 1920 and 107 of 1926.” 

Baldeo Sahay and his younger brother 
Seth Lachmi Chand were members of a 
joint Hindu family governed by, Mitak- 
shara and owned property of considerable 
value. During the continuance of the joint 
tenure,. the two brothers executed a docu- 
ment on 5th June 1915. On this date, 
neither of the two brothers had. any-male 


issue. Baldeo Sahay had three sons of his 


daughter by a predeceased wife, a second 
wife Musammat Anandi and an unmarried 
daughter by hernamed Musammat Gomi. 
Lachmi Chand had five daughters. Baldeo 
Sahay. died on 10th June’ 1915. The 
instrument referred to above provided that 
on the death of Baldeo Sahay, his widow 
should have a right to the profits in a 
moiety of the joint family property with an 
estate equivalent in some respects to that 
of a widow of a sonless and separated 
Hindu but that she should have no right 
either tothe possession or to the partition 
of the property and that the property’ was 
to remain in the possession and management 
of the surviving brother Lachmi Chand. 
After the death of Baldeo Sahay Lachmi 
Chand had upparently no intention to 
abide by the terms of the agreement. ' He 
got the name of Musammat Anandi re- 
corded in the revenue papers in place ‘of 
thename of Baldeo Sahay, but he never 
paid her her share of the profits; and 


“816 
indeed her share of the profils’ remains 
‘unpaid up tillnow. Before full three years 
had elapsed from the date of the agreement, 
` Beth Lachmi Chand brought a suit for 
iis avoidance. on the ground that the 
transaction emounted.to a testamentary 
disposition of joint.Hindu family property 
‘and could not operate against Lachmi 
Chand.who upon the death of Baldeo Sahay 
had .become the exclusive owner of the 
entire property ‘by rule ‘of. surv ivorship. 
-Thiswag Suit No. 688 of 1918. This suit 
failed and:Lachmi Chand was unsuccessful 
all along the.line. His claim failed in the 
trial Court on 181h July 1919. His appeal 
was dismissed by ‘the High Court on 12th 
‘June 1920 and his appeal was dismissed 
by.the Judicial Committee on. 15th March 
“1926 (a report of the decision of heir 
Lordships of the. Privy Council is to te 
found in Lakshmi . Chand v. Anandi) 
1 

t ka the meantime, T A E 
Lachmi Chand for profits ` for the period 
from llth June 1915 to 10th June 1920 in 
the Court of the Subordinate Judge of 
Meerut. 
of 1920. On the application of Lachmi 
‘Chand, the hearing of thissuit was stayed 
during the. pendency of this appeal to the 
High “Court and the Privy Council. It 
was not-.till 2nd March 1928 that the trial 
Court passed the final decree inher favour 
‘for. a sum of Rs. 81,423-12-0. On 4th 
August 1926, Musammat Anandi instituted 
a second suit against Lachmi Chand in the 
‘Court of the Subordinate Judge of Muza- 
‘fflarnagar in-which she claimed’ a sum of 
-Rs:-l, U4, 999-8-6 for -her: share of the profits 
for the period from 15th June 1920 to 30th 
‘July -1926. - This suit was numbered as 107 
of 1926: Lachmi Chand did not file his 


written statement in’ this case till 5th 
January 1927. We have looked into his 
‘defence. Every objection ° of law or Tact 


-which could suggest itself to human in- 
genuity was put forward by him, Amongst 
other pleas, he claimed: a set-off for various 
sums ‘of money aggregating Rs. 93,404-10-9. 
The - hearing of this suit was’ also sta; ed 
on his- application upon the ground that 
he had preferred an appeal to the High 
Court against the. preliminary and the 
final decrees passed in the first suit for 
mone: - 

Musammat Anandi applied for execution 


(1), 95 Ind Cas 566: 24 A L-J. 609;, A IR 1926 PO 
§4,-43 O L.J 513; 28 Bom. LR, 910: 45 A 313: IM L 
3-52: (199) M W'N’529; 30 WN 581; ki Ç WN 301; 
53 TA pe 0.)s 
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This suit was numbered as 449 


therefore liable to avoidance ês 
‘been obtained by undue influence; (2) The 
rights conferred upon Musammat Anandi 
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of- her decree for: profits dated: 2nd March. 


1928. |, This application ‘was made on érd 


April 1928. Lachmi Chand got the pros. 
ceedings: in execution ssayed upon the. 
ground: that he had appealed -to the 
High Court against the preliminary and. 
the final decrees in the first suit for pro- 
fiis. The. appeals of Lachmi Chand frcm 
the decree lest mentioned were dismissed > 
by the High Court on 6th February. 1929 


“On 15th March 1929 Lachmi Chand applied | 


for leave to appeal to His- Majesty in’ 
Council. This’ application wes dismissed. 
We may mention here that Musammat 
Anandi obtained a preliminary decree in her 
second suit for profils on 25th June 1929 
and a final decree was pessed in her favour 
on 30th November 1929 for Rs. 1,06,267-1-3, 
Lachmi Chand has appealed to this court 
from these decrees.. His appeals are 
numbéred as First Appeal No. 324 of 1929 . 
and First Appeal No. 516 of 1929. We 
shall deal with these appeals separately. 
In considering the merits of the. plaintiff's 

claim in the sait: now under appeal before 
us, we cannot shut our eyes to the fact 
that the parties to this litigation are not 
evenly matched. On one side is an astute 
Borah Brahmin, who is in possession of 
the entire joint ' family property, who pes- 


‘sesses considerable influence and who has 


vast resources at h's command. . On the 
other side isa pardanashin Hindu widow, . 
ignorant in extreme penury, and faced 
wiih the usual hardship, attending a cosily 
and protiacied litigation. The march of 
events; preceding ‘the - present suil-leave 
no room for doubt: thatthe perscn mainly 
rcsponsible for these litigations is Lachmi 
Chand end that ihe- aim and bent of his 
endeavours throughout have been to keep 
Musammat Anandi out of her rights, under 
ihe agreemert dated 5th June 1915. 

The reliefs claimed in the present 
suit are founded- upon- the ‘following 
allegations: (1) Baldeo Sahay was en- 
feebled by- age and iliness when. he 
executéd the dccument in controv ersy, Musa- 
mmat Aneni exercised a dominating in- 
fluence over him. The agreement wes 
it has 


amounted to no more than a grant of | 
maintenance to a widow belonging to 
ajoint Hindu family. Musammat Anandi 
forfeited these rights because, she mar- 
ried one Tara Chand. Reliance was 
placed upon s. 2, Act XV of 1856, which 
provided that. allrights and interests which 
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a widow . might: have- in. a - deceased: 


husband's - property by way of main- 
tenance or by right of .inheritance or in 


pursuance of any. will or testamenatry. 


disposition (which did. nok ` reserve 
to- her an expres3 permission: to mar- 
ry) should. effectually come to -an 


end upon her remarriage: It was also con~, 


tended that her‘rights to profits were forfeited 
because she had become unchaste and that 
her unchastity deprived her not only of 
profits in future but also of her rights to 
profits for past years for which either she 
had either obtained a decree (as in Suit No. 
449 of 1920) or about which her- claim was 
still pending (asin Suit No. 107 of 1926). 

- The defendant traversed allthe material 
statemen's, upon - ‘which the claim.’ was 
founded. Shedenied having married Tara 
Chand. She indignantly repudiated the 
charge of unchastity, and .insisted that the 
rights conferred upon her hy the instru- 
ment dated 5th Jnne1915 were not those of a 
Hindu -widow of .a joint -Hindu family to 
whom a mereright.of maintenance had been 
granted. Onthe other hand, she pleaded 
that a special estate, although of an 
anomalous character, had been created in 
her . favour whereby she was entitled to the 


profits for the full-term of her life and that | 
she could notin any event be deprived of 


that right because the instrument contained 


no defeasance clatse providing for the 
divestment of her estate, even if she 
remarried or became uunchaste. She next 


contended that ihe. decision of the Privy 
Council wasa barto th’s suit and lastly she 


claimed compensation from Lachmi Chand 


under s. 30-A, Civil Procedure Code, his 
claim being false,’ vexatious and harassing, 
(His Lordship stated the jissues and findings 
thereon and proceeded.) The cpsrative part 
of the judgment may be conveniéntly repro- 
duced here:: . >. S 

“I hold that the plaintiff is entitled to a. declaration 
that the defendant has now no rights in the property 
de'ailed in Schs (A, (B) and (C) under ` the agreement 
dated ith June 1915, executed by' the plaintiff and 
Baldeo Sahay. But the plaintiff is not ‘entitled to-a 
declaration that the defendant is not entitled to realize 
money of the decrees Nos. 449 of 1420 and 107 of 
1926. The plaintiff's‘claim for adeclaration that the 
defendant does not now:retain any interest:as provided 
under agreement executed by Seth Laldeo Sahay and 
the plaintiff on 5th June 191°, inthe property detailed 
in Schs. (A) (B) and (O, of the plaintas mentioned in 
relief (A), is decreed with proportionate costs . The 
plaintiff's claim for a deciaration that the defendant is 
not entiti d to realize money under the decrees Nos, 
449 of 1920 and 107 of 1926 is dismissed with propor- 


tionate ecsts.” 


“Both parties have appealed to this. court. 
Jn Appeal - No. 360. of 1930, the plaintiff 
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impugns the finding of thė-court below ihat 
Musammat Anandi was not married to: Tara 
Chand. In order to establish this marriage, 


. plaintiff examined a ‘large number of 


witnesses. Five of them claimed -to be 
eye-witnesses and -depcssd to having been 
present at the marriage ceremony. The 
remaining witnesses gave evidence of a 
vague and. shadowy character and their 
-evidence might be described as evidence of 
repute. Some ofthese witnesses stated that 
‘Musammat Anandixand Tara Chand were 
regarded by members:of the Borah ccm- 
munity. (to which the parties belong) es man 
and wife. This evidence does not ccme 
within the purview of s.50; EvidenceAct, as 
it is not an opinion, expressed by conduct-es 
-to the existence of such relationship -of any 
person who- asa member of the-family or 
otherwise had special means: of knowledge 
on the subject. Ifs. 50 does not apply, there 
is no other statutory provision either in the 
body of the Evidence Act or outside the said 
Act, under which’ such: evidence could be 
let in to prove marriage.. We are clearly of 
‘opinion that the whole of this evidence was 
inadmissible and should have been ruled out. 
We are further of opinion thatthe evidénce’ 
is unreliable. i 

The Borah community is divided. into two. 
classes. The orthodox class regards widow 
remarriage. with abomination and horror. 
The advanced class 1s sub-divided into two 


_groups, one of which favours widow- 
“remarriage and the other ‘regards ‘it with 


tolerance: Inview of these facts, it is-not 


‘open to any-witness to, state that the Borah 


community as a whole'receives Tara Chand 
and Musammat ‘Anandi withopen arms at 
its social functions. We do not believe these 
witnesses. They are casual witnesses - and 
are menof no status. We consider their 
evidence to be false and concocted -for.the 
purpese of this suit. “(His Lordship dealt 
‘with the direct evidence and ` dismissed the 
First Appeal No. 360 of 1930.) In First 
-Appeal No. 341 of 1930, which has been filed 
by the defendant, the points which emerge 
for decision are: (1) Has-Musammat Anandi 
become unchaste and has she been carrying 
on an intrigue with Tara CHand?-- (2) What 
is the jural position of Musammat Anandi 
under the agreement dated 5th June 1915? 
Were the profits of the estate of her husband 
granted to her by way of maintenance’ to a 
widow belonging to-a joint Hindu family, 
which she was liable to lose if she. became 
unchaste, or was a special estate granted to` 
her, ‘not under the Hindu Law .-but: under a 
family settlement, which was unfettered by 


BİB 
any ‘condition and was not liable to 
“forfeiture, even if she became unchaste? 


In dealing with the first question, we have 


to take “into . consideration certain facts 
which have a material bearing on the 
value of the evidence produced by the 
‘plaintiff and which have not been appreciat- 
ed by the trial Court. The judgment then 
discussed the evidence and proceeded. ‘Upon 
a consideration of the entire evidence, we un- 
hesitatingly hold that the charge of unchasti- 
ty against Musammat Anandi is false. In view 
of this finding, it is not necessary to go into 
“he other question, but asthe point has been 
argued at great length before us,-we would 
like to indicate our opinion on this matter 
very briefly. The right to maintenance 
‘ofa Hindu widow, belonging toa joint fami- 
ly is conditional upon continued chastity. 
This right is not affected by the fact that 
‘the widow has obtained a decree declaring 
her right to maintenance or that there has 
been an agreement between the widow and 
the-male coparceners to pay her a certain 
amount by way of maintenance. In Vishnu 
Shambbog v. Mangamma (2) it was held that: 


sa cree obtained by a Hindu widow declaring her 
apres maintenance was liable to be set aside or 
‘suspended on proof of subsequent unchastity given by 
her husband's relatives either in a suit brought by 
‘them expressly for the purpose of setting aside the 
decree or in answer to the widow's suit to enforce her 


HE This case was followed by this court by 
Burkitt, J., in Daulat Kuari v. Meghu Tewari 
(3). The relevant texts of Hindu Law have 
been sét out and discussed by Ayling and 
Seshagiri Aiyar, JJ., in Satyabhama v. 
Kesayacharya (4). a eee is an authori- 
ition that: 
= TT vg by subsequent unchastity a Hindu 


“wi i i i lies even 
dow forefeits herright to maintenance app 
ieee that right is secured to her by an agreement in 


| Ti nay be observed that Musammat 
Anandi was no party to the agreement dated 
5th July 1915. The learned Subordinate 
Judge has held that this agreement is in 
the nature of a family settlement under 
“which profits were agreed to be paid - to 
Musammat Anandiin lieu of maintenance 
-and that she was liable to forfeit her right 
by reason of her subsequent unchastity. We 
are of opinion that the nature and scope of 
‘the agreement have been misconstrued. We 
have a translation of the agreement at 
page 175o0f the paper book in First Appeal 
No. 360 of 1930. The translation isnot very 
accurate, more especially that of para. 9. We 

2) 9 B 108. 

: N (1893) 149. 
i 39 thd’ Gas. 397: 39 M 658; 18 MLT 28;23) M 
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. estate was therefore anomalous. | 
.be further observed that in prescribing 
‘the course of devolution the executants of 
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would prefer to adopt the translation set 
out in the judgment of the Privy Council 
in Lakshmi Chand v. Anandi (1). The 
Material terms of the agreemént are to.be 
found in paras. 3, 6,7,8 and 9. There are 
no indications in this document tHat the 
estate which was intended to be granted 
to the widow was in lieu of maintenance. 
The document does not say so. The entire 
profits of the moiety share in the joint 
family property are to go to the widow for 
her whole lifetime and no clause is to be 
found in the document, providing for the 
defeasance of the estate upon the happening 
of subsequent unchastity. Where a tran- 
saction of the nature ofa family arrange- 


ment has been arrived at by the agreement 
-of two coparceners, who 


constituted the 
joint family, whereby a benefit has been . 
secured to a third person, it is not permissi- 
ble to only one of the coparceners, upon the 
‘demise of the other; to impose any restric- 
tion or condition in derogation of the origi- 
nal grant. Where the instrument, creating 
the family arrangement, does not provide 
either directly or by necessary implication 
that the right to profits should cease upon 
the subsequent unchastity of the grantee, 
it would be opposed to all canons of 
construction to import such-a condition 
into the text. The nature and charac- 
ter of the estate, conferred upon 
Musammat Anandi, have been considered 
by their Lordships of the Privy Council in 
Lak:hmi Chand v. Anandi (1) and according 
to this view, Musammat Anandi is entitled to 

“have and enjoy forher life an interest in a moiety 
of the joint property equizalent to the interest which 


the widow of a sonless and separated Hindu would 
have in her deceased husband's estate; and that the 


“interest which she obtained by the muta] agreement 


of Baldeo Sahay and Lachmi Chand should continue 
for her benefit, notwithstanding the birth, if it should 
happen, of “male issue” to Lachmi Chand.” . 

The transaction in question was clearly 
not a maintenance grant simpliciter but was 
something more. Although she was not en- 
titled to actual possession of the property 
and had no right to transfer the same or to 
claim a partition thereof, her rights extend- 
ed to the fullshare of the profits of half 
the property upon the same footing as that 
of a widow of aseparated Hindu. It resem- 
bles a widow’s estate in certain particulars 
though it was divergent in other respects, 
The widow's right to the profits was to con- 
tinue for her whole lifetime, unhampered 
by any restrictions. The nature of the 
It may 
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the instrument do.not follow the course. of . 
Inheritance prescribed by the -Hindu Law. 
but depart from it in “many respects which’ 


need not be enumerated. If it be held that 
Musimmat Anandi derived under this do- 
Gument the estate of a Hindu’ widow -or 
“something equivalent, ‘to the. estate. of a 
Hindu widow, she could not be divested of. 
this estate: by reason of subsequent unchas- 


tity. _ We are however of opinion that the. Vise 
- similarly 


estate carved out to Musammat Anandi 
was one.of a special nature and it was not 
liable to. divestment upon the ground’ of 
-subsequent unchastity, because the instru- 
ment creating the right did not provide for 


this contingency. The result is that we dis-. 


miss First Appeal No.:360 ‘of 1930 with 
costs and we allow First’ Appeal No. 341 of 
1930 with costs. We modify the decree of 
the lower court and dismiss the plaintiff's 
suit with costs throughout, a 

OR, LA. ` Order accordingly: : 
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Civil Revision Petition No. 248 of 1105. .. 
October 12, 1932. °° 
VENKATA Rao AND NARAYANA PlLLAT, JJ. 
NARAYANA KURUP VASUDEVA 
KURUP—P.aintiFr — PETITIONER 





versus. a 
_ -JANAKI PILLAI BHARGAVI PILLAI— 


: DEFENDANT—CouUNTER-PETITIONER. 
. Conlract Act— Agreement to resign appointment as 
public servant to procure appointment for another 
—Whether opposed to public policy--Enforceability 
_ofthe agreement. 
< Where the plaintiff paid a sum of money to the 
defendant in order that the defendant may resign 
her, post as a -public fervant and another person may 
secure, the appointment, and the defendant executed 
& promissory note forthe money: 
Held, that the object and the consideration of the 
agreement were opposed to public policy and the 
promissory note wa3 not enforceable at law: and 
that it was enough ifthe public had an interestin the 
appointment concerned in order to render the agree- 
ment 
Preston (1), Ledu v. Hira Lal Bose (2), Saminatha 
Aiyar v. Muthuswami Pillai (3) and Futtulal y Raj 
_ Narain (4), relied on. a 
Civil Revision petition against the decree 
. of the Additional Munsiff’s Court, Trivand- 
rum, in.§..C. Suit No. 362 of 1104. 
the 


Mr. N. Subramonia Tyer, 
. Petitioner. : 

Mr. S. Medhuranayagom Pillai, for the 
Counter-Petitioner. 

Narayana Pillai, j.—This is a petition 
to revise the decree in a small causs suit. 
The plaintiff is the revision petitioner. Ho 
sued to enforce payment under Ex.-!, a 
promissory note, for Rs. 50 executed’ by the 


defendant in his favour. The defendant 
resisted the suit- on the. ground, among 


for 
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obnoxious to, public policy. Blachford v. : 
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others, that the consideration for the note is 
unlawful, and the agreement is, therefore 


void. The defence succeeded, and the suit 
- was dismissed. Hence, this revision petition. 


. The following. facts are admitted. The 
defendant was a maid-servant employed to 
sweep and water the premises of H. H. the 
Maharaja’s Palace within the Fort. The 
plaintiff was the steward appointed to super- 
vise the work of the defendant -and others 
employed. The plaintiff was 
anxious to secure a job in the, defendant’s 
line for another woman called Narayani, 
He approached the defendant with an offer 
of Rs. 50-to induce her to resign her job and 
to support the application of Narayani. 
The defendant accepted. the offer and 
received Rs. 50. The defendant. executed 
Ex. A to . the plaintiff taking care. at the 
same time to secure Ex. I, an agreement, 
from the plaintiff, showing the conditions 
under which Ex. A was executed and those 
under which it would be enforced. Exhibit 
I saysthat the amount of Rs. 50 covered by 
the note was really paid on a promise by 
the defendant that she should. resign her 
post to make necessary statements in conti- 
nuance of the resignation and procure the 
appointment of Narayani’ in her: place. 
Exhibit I goes on tosay thatin case Nara- 
yani gets the appointment, defendant would 
cease to be liable under the note, but if 
Narayani fails to secure it, the defendant 
would remain liable, under the note. In 
pursuance of this agreement, the defendant 
resigned and made statements adhering to 
Lhe resignation. To that point, the scherne 
worked well, but asoften happens, owing to 
forces beyond the contro] of these parties, 
Narayani was not appointed and an inter- 
loper woman was appointed. in the vacancy 
created by the defendant's resignation. 
Thedefendant contends that she did her 
part of the contract. She disclaims all 
liability forthe non-appointment of Nara- 
yani. The appintment was beyond. the 
defendant’s power and if the money was 
advanced for procuring the appointment, 
the nole is not enforceable against her. 
Such, inshort, is the defendant’s position. 
On the other hand the plaintiff contends.that 
the task of procuring Narayani's appoint 
ment was also within the bargain, and since 
the defendant failed to perform that part of 
the agreement, the note is enforceable, 
against her. l 
From what has been said above, itis quite 
clear that the plaintiff's case is to the 
effect that the note was executed with the 
objectof bringing about -the .defendant’s 
resignation and procuring the appointment 
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of Narayani, Aresnot the object and con- 
sideration of the agreement opposed to 
public policy ? Is the agreement enforceable? 
‘Thess are the questions for. consideration. 
o Lengthy argumen!s supported by. nume- 
rous decided cases: were addressed to us by 
path.sides. It is not necessary to refer to all 
of them. In my view, the matter may be 
disposed of on the following consideration. 
: Section 23 of the Contract Act* says that 
the object and consideration of an agree- 
ment,ifoppcsed `o public policy, are un- 
lawful, and agreements whose object and 
consideration are- unlawful are void. Illus- 
tration (f) of that section is as follows: 

“A promises to:obtain for B an employ- 
ment inthe public‘service and B promises 
to pay Rs. 1000 to A. The agreement is 
void as the consideration for itis unlawful.” 
This clearly shows that an agreement for 
procuring an appointment in the public 
service is void. In Blackford v. Preston (1), 
asale by the owner of the command of. a 
ship employed inthe East India Company's 
service, withoutihe knowledge of the Com- 
pany was held illegal. It is said that such 
a contract cannot be made the foundation 
ofan action. Ledu v. Hira Lal Bose (2), 1s 
a case in -which the Nazir of a District 
Judge’s Court in consideration of the plain- 
tiff paying a sum of money agreed to pro- 
vide the latter’s son with the post of a per- 
manent peon. Some money was accord- 
ingly paid. It was keld that any contract 
LO-appoint one to a public office, or involv- 
ing -the saleof a public office or securing 
an office for the promissor or recommending 
him for such office is opposed to public 
policy end the‘money .paid in pursuance of 
such contract cannot be recovered. It is 
said -in Saminatha Aiyar v. Muthuswamr 
Pillai (3), that an understanding to pay 
money toa public servant toinduce him to 
retire andthus make way for the appoint- 
ment of the -promissor is vittually a traffick- 
ing with reference to an office and is void. 
In Puttulal v.. Raj Narain (4), an agreement 
by one co-sharer in a mahal to pay a certain 
sum of money to another co-sharer in con- 
sideration of the latter withdrawing his 
candidature for lambardarship in favour of 
ihe former was held to amount to an agree- 
ment -.toa-bargain er traffic relating to a 
public office and ás such opposed to public 
© (D) (1799) 101 E R 1252; 8 T R69; 4 R R U98. 

(2) 2) Ind. Cas. 620; 19 O W N 919; 43 O 115; 21 C 
L J 537. a 
` (3) 30 M 530, l 
* (4) 132 Ind, Cas. 419: A IR 1931 All. 428;(1931) A 
L J 357; Ind. Rul. (1931) All 515; 53 A 609 `. 
“Indian Contract Act Rep] 
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policy. Inthelightofthe principles eather- 
able from the cases cited above, I feel na, 
doubt, that the contract sought to be enforce- . 
edin the present case is dead against: 
public policy, and cannot be enforced. Ths’ 
definition of the expression “public servant” * 
in the Travancore Penal Code is wide 
enough toinclude the menial servants at- 
tached to the place-within it. Even other- 
wise, the appointment of such servants is 
a matter in which the public cannot. be 
said to have no interest at all. The sta- 
tutory lines on which such appointments 
are made should not be defeated by iri- 
ckeries and. corrupt practices. At any 
rate, a court of law cannot encourage any. 
nefarious deal in relation to such a point- 
ments. . Itis enough as was said in Black- 
ford’s case. (1) quoted above that the public 
have an interest inthe appointment. con- 
cerned, inorder to render the agteerment. 
obn xious to public policy. em 
Some arguments were addressed, based 
ons. 65 of the Contract Act. In the first 
place, the suitis to enforce Ex. A, and not 
to recover money wrongfully received. by 
the defendant.. Secondly, ihe note purports 
to have heen executed for money. borrowed 
by the defendant.. As a matter of fact no 
money was borrowed by thedefendant, and 
the note as such lacks consideration. -The 
real transaction is evidenced-by Ex.-I on — 
which the plaintiff has chosen to make no 
claim. Thirdly the interpretation of s.65, Çor- 
tract Act, adopted in Ledus case 
(2), quoted above, does .not lend support to 
ihe revision petitioner to drag in the said sec-, 
tion as the revision petitioner proposes to 
do by the head and shoulders. Even if the, 
section would bear different interpretation 
therrameof the suit as pointed out above, 
is such as to preclude iis introduction. 
Finally it wassaid that the defendant was 
too sharp for the plaintiff. For, 1t appears 
that she was trying for a situation in the 
Medical Department and actually obtained 
it, when she pretended to resign in favour of 
Narayani and pocketted the Rs.50 obtained 
from the plaintiff. It looks no doubt-as if 
the plaintiff was outwitted by the defendant. 
The plaintiff ought not to have played such 
a game with the defendant and if he got the 
worst of it, I cannot give him any ‘relief 
exceptin regard to costs. . 
In the result, I dismiss this revision peti- 
in the circumstances without 


costs. ; 
Venkata Rao, J.—I agree. č 
N: Petition. dismissed, 


* 
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--ALLAHABAD:HIGH COURT. | ::- 
Second Civil Appeal No. 1303 of 1931. -. 
gih - -February 24,1933. < 0. | 
TQBAL AHMAD AND” Kiscu, JJ. <! - 
Kunwar UNKAR SINGH.. 
AND ANOTHER—PLAINTIFFS—A PPELLANTS 
l versus -`> a e 


. Babu KASBI PRASAD—DEFENDANT— < 


RESPONDENT. >- - 
‘Limitation Act (IX of 1808, Sch. I, Arts. 61, £8 ~ 
Vendor and purchaser— Price reserred with vendec for 
pay ment of vendor's creditor— Failure to pay— Payment 
by vendor—Subsequent suit against vendee—Cause of 


father-: of the. plaintifis, sold. a 
the defendant-respondent _ l 
1923, fora sum cf Rs 2,5:0. The 
left with the defend- 


the 
to 
lst. of March, 
entire consideration was 
ant for payment to one C who held a decree 
against J, the vendr. The . defendant did . not 
pay the amount left in deposit with him to C and 
J borrowed monzy from a third person by executing 
a mortgage deed onthe 10th of December, 1926, for 
discharging the decreeof'C The plaintiffs sued on 
the 9th December, 1929,for recovery’ of the amount 
left in-deposit.with the defendant for payment to C: 
Iild, that the suit by a vendor in such cases is not 
for the return of the unpaid purchase money that the 
vendee failedto pay, but is to enforcé the implied 
contract of indemnity the breach of which was com- 
mitted by. the vendee by failing to pay to the third 
party for whose-payment the vendor had left a portion 
of the purchase money with ‘the ‘vendee, and the 
suit would coms within the purview of Art. t3 of 
the First-Schedule-to the Limitation Act. The time 
against the plaintiff-in such .a suit would not begin i0 
run till he “was actually damnified,” and the suit wes 
not time-barred.- Raghubar Ratv. Jai Rar (1) and 
Ram Narayan v.‘Nihal Singh (2),‘.distinguisbed. 
Kedar Nath v' Lar Gobind (3) and Sdrju Misra v. 
Ghulam Hussain (4), relied on. '[p. 822, col. 2] > ° 
:-Second Civil Appeal from .the decision of 


the -Additional. Subordinate 


J, 


=- 


Messrs: :P. L. Banerji and. Shabd Saran, 
forthe Appellants. `> e 

Messrs. K: Verma and M. L. Chaturvedi, 
for the Respondent. = =~ + T 

‘Judgment.—This is a second appeal . by 
the ‘ plaintiff whose suit for- recovery of 


‘Rs, 2,500 principal and Rs. -1,015-14-0.in-- 


terest, ‘in all for a sum of Rs. 3,515 10-0, 
‘thas been dismissed by the lower Appellate 
Court. “The facts are admitted and are as 
follows:—" ` a 
Jaswant Singh, the father of the-plaintifis 
held a simple money decree against one 
Lalhans. He sold the -decrée. to -Kashi 
Prasad, defendant-respondent on lhe. 1st-of 


March, 1923, fora sum of ‘Rs. 2,500. The 
- entire consideration was left with the: de> - 
fendant for payment to one Chiranji Lal, - 


who held a decres-against Jaswant Singh, 
the vendor. The defendant did not pay the 
amount left. in deposit with him-to Chiranji 
Lal, and Jaswant Singh borrowed money 


UNKAR SINGH). KAstit PRASAD. 
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from a third person’ by executing: a morl- 
gage deed on the 10th of December, 1926, 
for discharging the decree of Chiranji Lal. 
Jaswant Singh died and, after his death, 
the plaintiffs brought the suit, giving rise 
to the present appeal, for recovery of the 
amount that was-_eftin deposit with the 
defendant for payment to Chiranji Lal and 
which he had failed to pay. - The plaintiffs 
claimed interest on the‘amount at the rate 
of 6 per cent. per annum from the date of 
ihe sale deed: in” favour. of the 
defendant. The:dete of the cause of action 
alleged in the pla.nt- was the 12th of De- 
cember, 1926, the’ date, on which the mort- 
gage deed: mentionsd above was, executed 
by Jaswant, Singh. The suit was.filed o 
the 9th of December, 1929. E 
“The defendant-resisted the suit inter alia 
on twogrounds:— . . . T 
(1) That the sale-deed executed by Jas- 
want Singh in favour of the defendant-was 
fictitious. ‘and “without .consideration, and 
was executed with a view to defraud certain 
creditors ‘of Jaswans Singh. © -— °:- 
' (2) That the suit was barred by limita- 
tion. >- l ae a 
Both the courts below held that-ihs sale- 
deed execüted by Jaswant Singh was for 
consideration and that the plea -of the de- 
fendant-respondent “thatit was fictitious 
and without considerdtion was without sub- 
stance. The finding of the lower -Appel- 
late Court on the point isa finding: on-a 
question of fact ard-is binding on us -in 
second appeal. sn i : 
"The. courts’ ‘below, however, have differed 
on the questioz cf:- limitation. ‘The trial 
Court ‘held that=‘the suit was governed by 
‘Art. 61 of the first Schédule tothe Limitation 
‘Act (Act IX- of 1908), and as it was filed 
within three years from ‘the caie of the 
payment of the decretal amount to Chiranji 
Lal by Jaswant Singh, the suit-was within 
time. The lower’ Appellate -Court, on the 
other hand, without deciding which article 
of the first Scheduleto the Limitation. Act 
was applicable held that. the suit ‘was not 


a suit for damages but was “for recovery of 


sale money as stated in para.’ 6 ‘of the 
plaint”, and that time began to run against 


‘ Jaswant Singh from the date of the execu- 


tion of the sale deec in favour of the defend- 


ant, and that the cuit was barred by limi- 


tation, =. = 
“The learned Judge of. the lower Appel- 
late ‘Court ‘relied cn the decisions of ‘this 
court in ‘Raghubar Rai vi Jai Rai (1) and 
Ram Narain v. Nzhal Singh -87 Ind,” Cas, 
(1) 14 Ind, Cas. 214; 9 A Ld 534; 34 A day, 
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804 (2) -in Support of the conclusion arrived 
at by-him, that time for the recovery of 
the amount claimed in the present suit þe- 
gan to run against the plaintiffs from the 
date of the execution of the sale deed by 
Jaswant Singh, viz., from the lst of March, 
1923. It was held ın the case of Raghubar 


Rai v. Jai kai (1) that upon the failure of ` 


a vendee to pay money due by a vendor 
to a third party which the vendee agreed 
to pay and no time was fixed. for payment, 
the breach is committed on the date when 
the sale deed is executed: 

“and there is no ‘continuing breach’ within the mean- 
ing of s. 21 of the Limitation Act, nor ‘successive 
breaches’ within the meaning of Art 115.” j 
It was ‘further observed by the learned 
Judges in that case that a breach of a con- 
tract can furnish only one cause of action 
and no more and that: 

‘actual loss when it occurs is only one of the results’ 
ofthe breach and isnot an act of the party who 
breaks a contract and can, therefore, create no 
sacond cause of action ” 

It is to be noted, however, that the deter- 


' mination of the question, whether conse- 


- quential damage that results to a vendor; 
- who has himsélf to pay the amount that he 
left .with the vendee to pay to third party 
and which the vendee failedto paz, does or 
does not give a fresh cause of action to the 


vendor to.recover damages, was not neces- . 


sary for the decision in Raghubar Rat's case 
(1). In that case the suit was brought by 
the vendor before he had made the pay- 
ment tothe third party for payment to whom 
some amount was left with the vendee, and 
it is clear, therefore, that the observation 
of the learned Judges that. payment of 
money by a vendor toa third party which the 
vendee agreed to pay does not give a-cause of 
actton to the vendor, was obiter dictum. 
Indeed the learned Judges themselves ob- 
served in the course of the judgment that 
_ “the point, that the “date on which actual damage was 
sustained gave the plaintiffs a second cause of action, 
vee see ar vee veveveenees0e@8 Dot arisé inasmuch as the 
plaintiffs have not-yet paid any money to the heirs of 
Sanchi Ram " í 
In the cage of Ram Narain v. Nihal Singh 
87 Ind. Oas. 801 (2) also the suit was 
brought by the vendor before he had himi- 
self paid the amount that was left with the 
vendee for payment to one of his creditors, 
and it was held that, no time having been 
fixed in the sale deed for the payment of 
the amount, the vendee’s failure to make 
the payment constituted a breach on his 
part on the date when the sale deed was 


executed, and limitation for a suit to re- - 


cover .damages ‘from the vendee for the 
(2) 87 Ind. Oas, 804; L R 6 A 222 Oiv; A IR 1925 
All. 488, > $ 
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breach.commenced from that date. In that 


case Sulaiman, J., while noticing the case 
of Raghubir Rai v. Jai Rai (1) òb- 


-served that “the observations in that case 


suggesting that even if subsequently the 
plaintiffs have themselves to pay off the 
mortgage money and redeem the property, 
they may not have a fresh cause: of action 
to recover from the defendants” were mere 


-obiter dicta. , 


' The two cases noted above are disting- 

uishable from ‘the case before us on the. 
broad ground ‘that in the:e cases the vendor 

had sued the vendee for the unpaid pur- 

chase money before making any payment.. 
to the person to whom the vendee hadi 

covenanted to pay the amount left with him.’ 
In the case before us the suit was brought, . 
by the plaintiff appellants after Jaswant 
Singh, their predecessor-in-title had actual- 
ly paid the amount that was left with the 
defendant for payment to Chiranji Lal. 
It cannot be disputed that actual damage 
was suffered by the plaintiff appellants 
on the date on which they in’ consequence 
ofthe failure of the defendant to make 
payment to Chiranji Lal, had to pay. the 
amount due to him. In the sale-deed in 
favour of the defendant no time was fixed 
for payment to Chiranjı Lal,. and therefore, 
it should: be presumed that the parties to 
the transaction intended that ‘the de- 
fendant should make payment to Chiranji 
Lal forthwith or-within a-reasonable time. If 
a portion of the purchase money is left with 
a vendee for payment to a creditor of the 
vendor, and no time is fixed for payment, 
there is animplied agreement on the part 
of the vendee to pay the amount due to 
the creditor either forthwith or within a 
reasonable time. If the vendee commits 4 
breach of the implied agreement: by failing 
to pay the amount left with him by the vendor 
for payment tothe third party, he is bound in 
law to indemnify the vendor for any damage . 
sustained by the vendor in consequence 

of the breach of agreement on his’ parte. 
The suit by a vendor in such cases is not 

for the return of the unpaid purchase 
money that the vendee failed to pay, but is 
to enforce the implied contract of indemnity 

the breach of which was committed by the- 
vendee by failing to pay to the third party 
for whose payment .the vendor had left a 


portion of the purchase money with the 


vendee, and the suit comes within the pur- 
view of Art. 83 of the first Schedule to the 
Limitation Act. The time against the 
plaintiff in such a suit does not begin to 


run till he “is actually damnified.”. This 
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was the view taken by this court in-Kedar 
Nath.v. Har Govind (3) and Suraj Misra 
v. Ghulim Husain, 63 Ind. Cas. 87 (4). 

The distinction between a suit for re- 
covery of unpaid purchase money and a 
suit for recovery of damages that result to 
a vendor, in consequence of the breach by 
the vendee of a covenant to pay the amount 
that was left with him by the vendor for 


payment to a third party, is obvious.~ In 


the former class of cases, the vendor, irres- 
pective of any damage being suffered by 
him, claims from the vendee the money 


that belongs to him and that was in de- ~ 


posit with the vendee and which the vendee 
failed to pay. Ifthe sale is of immovable 


property and the vendor sues for the unpaid ` 


purchase money by enforcement -of the 
statutory charge created in favour of a 
vendor by s. 09 of the Transfer of Property 


Act, ihe period of limitation for such a ` 


suit is 12 years from the date of the sale 
deed. Even if the, vendor claims a simple 


money decree for the amount against the: 


vendee the time. begins to run against him 
from the cate of the sale-deed. Sak 
When, however,- the suit by the vendor 


is for damages that the vendor has suffered ` 


by being himself .compelled to’ pay the. 
amount to a third party for whose payment 
a portion of the sale consideration was 
Jeit with the vendee and which the vendee 


failed to pay, Lhe time does not begin to’ 


run against the vendor till the damage has 
actually been suffered by him, 7. e., till the 
‘date that he has made the payment.. But 
it is to be remembered in this connection: 
that the paymént to the third party that 
can entitle the vendor to sue the vendee for 
damages must not be gratuitous and must 
be made by.the vendor before the claim of 
the third party against the vendor has be: 
come unenforceable in law. For instance; 
if the vendor makes the payment to the 
third party after. his claim against the 
against the vendee cannot lie. > ` 

In the case before us on the date on which 
Jaswant Singh n:ade the paynient to Chi- 
ranji Lal, Chiranji Lal's claim was enforce- 
able at law, and, therefore time began to run 
against the plaintiffs from the date of the pay- 
‘ment. The suit was admittedly filéd within 3 
years of that date and was within“time. / 

We. hold, therefore, that the lower Appel- 
late Court was wrong’in holding that ‘the 


suit was barred by limitation. According- ` 


god) 95 8d: Cas. 913; 4 AL. J 550; A I R1926 All 
(4) 63Ind.Cas.87, 0 0 : 
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vendor was time-barred, a suit for damages - 


“Appellate Court remended the 
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ly we allow this appeel, Set aside the decree 
of the: lower Appellate Court and modifying. 
the decree of the frial Court decree the 


| plaintiff's suit with costs in all courts. 


A. -` Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeals from Appellate Decrees Nos. 2361 
- and 2362 of 1930. wo 
February 15, 1933. 
MALLI« AND JACK, Jd. 
JATINDRA NATH RAHA AND OTHERS— 
PLAINTIFFS APPELLANTS 


1eTsus 

“KALI KISTA ROY CHOWDHURY anp.. 

“ OTHERS Drrenpants— RESPONDENTS. 
' Bengal Tenancy Act (VIII of 18851, ss, 7, 40—~ 
Suit for enhancement of rent of tenure—S. lY, ap- 
plicability of—Order of remand—Appealability— 
Civil Procedure Code (Act V of 1908), O. XLI, +. 
23 


Wherein & suit for enhaucement of rent the lower 
Appellate Court remanded she case tothe trial Court 
after determining the true principle on which assess- 
ment was to be made: a bli 
- Held, that the order of remand was really a decree 
and was appealable. - l 
_ Section 40 of the Bengal Tenancy Act relates to 
the case of an occupancy rciyat and has no appli- 
cability to ihe case ofatenure holder. -> , 

Appeals against the decreesof the Addi- 
tional Subordinate Judge; Khulna, dated 


‘the 23rd of May 1930, reversing those of the 


Munsif, First Court, Khulna dated the llth 


, of October, 1928. | ' 


Messrs. Hemendra Chandra Sen and 
Satyendra Chandra Sen, for the Appel- 


- lants. ' 


Messrs. Narendra Chandra Bose, Bireswar 


- Bagchi, Nirmal Kumcr Sen and Jotindra 
Mohan Chowdhury, foz the Respondents. 


Mallik, J. The two suits which have 
given rise to the present “appeals were -for 
enhancement of rent in respect of. two 
tenures under s.7 of the Bengal -Tenancy 
Act. The defence ir the case was that 
the tenures were’ mokarari and therefore 
not liable to enhancement of ‘rent. ' Both 


the courts below found against the defen- 
‘dants on this point and they heldi that 
‘the tenures were not mokarari but-were 
‘liable to enhancemen; of rent. The court 


of first Instance allowed enhancement to 
the plaintiffs and in determining the “assets 


‘of the defendants calculated the value of 


the paddy atihe rate of Rs. 9 per shola. 


. Against this decision there were appeals 


preferred by the defendants and-the lower 
cases to 
the Court, of first instance giving some 
directions in its judgment as to the way 
in which the assessment of the rent in. kind 
should bemade. Ageinst this decision the 
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plaintifs. have come up to this court in 
_ second appeal. 


~ A preliminary objection was raised before 


us that as. the order of the lower Appel- 
laté Court was an order of remand and 
as tke order of remand could not be an 
order under O. XLI, r. 23 of the Code of 
Civil. Procedure, no appeal lay in the 
case. This preliminary objection does not 
appear to me to-have any substance 1n 1t, 
The order - whereby the lower Appellate 
‘Court sent the case back to the court of 
first instance was really a ‘decree’ because 
it was not an order of pure remand but 
contained a determination of the principle 
on:which the assessment was to be made. 
Coming now to the merits of the appeals 
I am inclined to think that the lower Appel- 


-. late Court was not justified in directing 


. an assessment to be made in accordance 
with the. provisions as they are to be 
found in s. 40 of the Bengal Tenancy Act. 
Section 40 of the Act relates to the case 
of an occupancy raiyat and has no ap- 
-icability to the case of a tenure-holder. 
The decree of the lower Appellate Court 
cannot therefore be allowed to stand. 

Now the question is whether the decree 
of the Court of- first instance can be 
maintained. Thé trial Judge, as would 

appear from his judgment, took into his 
‘ ‘consideration the circumstances under 
which the lands: were first let out and if 
he fixed afair and equitable rent on the 
basis of ithe rate of Rs, 9 per shola of 
paddy, he did it on- the ground that the 
defendants themselves had been ‘claiming 
the price of paddy rent from their own 
. Aenants at that tate fór the years 1922 to 
1925, which,.was a period shortly before 
the date of institution of the present suit. 

The trial Judge in fixing a fair and equit- 
able rent also gave effect to the pro- 
‘visions of sub-s. (3) of s. 7 of the Bengal 
Tenancy Act,. Having regard, therefore, to 
‘the fact that the decree of the Court of 
frst instance is based on the provisions 

of s. 7 and that the trial Judge in deter- 
‘mining the fair and equitable rent, took 
into his consideration the circumstances 
under which the tenures had been created, 

Tam of ope that it cannot be success- 

‘ully assailed. 

Eo therefore allow the appeals, set 
‘aside the decrees of the lower Appellate 
“Court and restore those of the Court of 
„first instance with costs both in this-court 
“and in the court below. `; m; 

Jack, J. I agree. 
. Ae . 


DUWA HUM HTIVE V. EMPEROR. - 


` Decree -sel asides . - 
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RANGOON HIGH COURT. 
Criminal Appeal No. 3366-of 1932. 
; December 6, 1932. 
BAGULEY, J. 
CHWA HUM HTIVE AND ANOTHER— 
APPELI ANTS 
TETSUS 
EMPEROR— OPrOosiTE PARTY. : 
. Criminal Procedure Code (Act V of 1898:, s. 108— 
Search, irregularity of — Discovery of articles— 
Whether can be ‘proved—Illegal ` possession of 
articles—Conviction,'tf proper—Opium Act (I of 1878), 
8. 9 (a)--Dangerous Drugs Act (11 of 1950), s. 14 (a). ~ 
Where asa result of anirzegular search, certain 
articles are found, the fact that the articles were . 
found can nevertheless be proved and- if the posses- 
sion of the articles is found to he illegal, a conviction 
must follow. Mi Hauk v: Emperor (|), followed. 
Ma Htway v. Emperor (2), not approved. Maung. 
San Myin v. Emperor (3), Salai Natik v. Emperor (4) 
and Emperor v. Nga. Po Min (5), referred to. ; 


Toomuch weight should nct be given to technical 
points jn the trial of a criminal case when those 
technicalities can in no way cause a failure of justice. 
Emperor v. Ngz Po Min (5), referred to. 


Criminal Appeal from an order of the 
Western Sub-divisional Magistrate of Ran- 
goon in Criminal Trial No. 167 of 1932, 

Mr. Williams, for the Appellant. . 

Mr. Lambert, The Assistant Government 
Advocate, for the Crown. E 


Judgment.—The two appellants have 
been convicted of possession of opium and 
cocaine under ss. 9 (a) of the Opium 
Act and 14 (a) of the Dangerous Drugs 
Act. 

The case for the Crown is that on a 
search being made in the upper floor of 
the house where they lived opium and 
cocaine were found in various’ places, some 
ina drawer which was opened by a 
key which was in the possession of the 
second appellant, who is the wife of the first 
appellant. 

' Three points have been taken up in 
arguing ihe appeal: the first point is that 
as the search was irregular no conviction 
can be based on possession of any property 
alleged to have been found during the 
search; the second is that the finding. of 
this property in the possession of the ap- 
pellants has not been proved; and the third 


is that as the second appellant is the wife 


of the first appellant she cannot be convicta 
ed of joint possession of the articles found to > 
gether with her husband.. A 7 

I will first deal with the irregularities 
in the search and the results which must 
be -held to flow from ‘such trregularites, . 
There is at present no définite ruling of this 
court onthe point. In Mi Hauk v, Emperor. 
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(1), a case of the late Chief Court of Lower 
Burma, Hartno}l :J., held -ihat if a search 
was irregular the fact -that certain articles 


were found could --nevertheless be proved, - 


and if the possession of. such articles was 
illegal a conviction could follow. Without 
reference to this case Young, J., in Ma 


Htway v.-Emperor (2), held that when a | 


search -- contravened .the- provisions of 
s. 103, Criminal Procedure Code, a conviction 
could not he based. upon possession. of 
opium on such search. In Maung-San Myin 
v. Emperor (3), I had occasion to touch on 
this point- and referred- io these two cases, 
and-although I -expressed ‘my- opinion that 


Mi Hauk’s case (1) was correctly decided, [had - 


no occasion tocome to -a definite decision 
on the point because 1 held in the case 


before me that the- search was -regular. - 


Now the point has got to be decided. I see 
no reason to change the opinion which. I 
held when Maung San Myin’s case (3), was 


decided. In Solar Nak v. Emperor (4), a> 


Full Bench ofthe Madras High Court held 
that if the search was Irregular nevertheless 
the fact of the finding of articles could be 
proved by olher evidence and in Emperor 
v. Nga Po Min (5), the undesirability. of 
giving too much weight to technical points 
in the trial of a criminal case was empha- 
sized by his Lordship the Chief Justice, 
when those technicalities can in no way 
cause a failure ofjustice, and it must be 
remembered that the acquittal ofa guilty 
accused is just as much a miscarriage of 


justice as the conviction of an innocent ` 


person. If the appellants were in posses- 
sion of the opium and cocaine, the sub- 
ject-matter of the present case, it would 
be a lamentable failure of justice if they 
were to be held entitled to an acquittal 


merely because theExcise Inspector wrote the . 


names of the search witnesses in the search 
list, instead ofthe search witnesses signing 
theirown names..It is admitted in the pre- 
sent case that there were irregularities in con- 
nection withthe search, but, nevertheless, 
if the fact that these articles were found 
in the possession of the appellants is prov- 
ed their conviction must follow. 


(1) 4 L B R 121; 14 Bur. L. R 202; 7 Or, LJ 87. 
(2) 86 Ind. Oas. 475; 4 Bur. LJ 2; A IR 1925 Rang. 
205: 26 Or. L -J 827. 


(3) 121 Ind. Qas..715; 7 R771; Ind. Rul. (1930) Rang. - 


91; 31 Or. L J 303; A I R 1930 Rang, 49. 
(4) 8 Ind. Cas, 178; 34 M 349; 8 M LT 451; 21 M. 
L J281; 11 Or. L J 576; (1910) M W N 677. : 
(5) 141 Ind. Qas. 89; 10 Roll; A I R 1932 Rang, 
190; (1932) Or. Cas. 932 (F B). 
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- the. lst defendant, 
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[After considering the case onthe merils, 


his Lordship. dismissed the appeal.] . 
KA, Appeal dismissed, 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 40 of 1927. 
; January 18, 1933. 

CURGENVEN AND SUNDARAM OHETTY, JJ. . 
PEDDA VENKATAPATHI—PLAINTIFF—- 

©- ÅPPELLANT n r 
- VETSUS 
GANAGUNTA BALAPPA AND orHERs— 
DEFENDANTS—-RESPONDENTS. 

Malicious prosecution—Suit for damages—Essen- 
tials to be proved—Judgment of Criminal Court 
—Value of—Grounds of acquittal, ‘if can be con- 
sidered by Civil Court—Hoidence Act (I of 1872), 
s. 43 ee l 

In a suit for damages ior malicious prosecution, 
besides the fact of the prosecution and of its 
termination in favour of tae plaintiff, it has to be 
shown that the prosecution was instituted against 
him without any reasonable and probable cause and 
that ib was due toa malicious intention. It lies 
upon the Civil Court itself to undertake an entire- 
ly independent enquiry before satisfying itself of 
the absenceof reasonable aud probable cause and 
the- judgment of the Criminal Court 
ean be usedonly to establish the fact that an 
acquittal has taken place as a fact in issue in the 
civil suit. There is no provision in the’ Evidence 
Act which will justify the Oivil Court in taking 
into consideration the. grounds upon which that 
acquittal was based. Balbhadhar Singh v. Badri 
Sah (1), relied on Mohammad Daud Khan v. Jia 
Lal (2) not followed, Gulabchand-Gopaldas `v. 
Chunilal Jagjivandas (4)and Shubrati v. Shams-ud- 
Din (4), referred to. ip 82i, col. 1]. - os 

Appeal against . the decree of the District 
Court, Anantapur, in. ©. 5. No.15 of 1924. 

Mr. K. S. Jayarama Iyer, for Mr. K. 
Srinivasa Rao, for the Appellant. , 

Mr. T. R. Arunachala Iyer, for the Res- 
pondents. . ene | 

Curgenven, J.—The lst plaintif appeals 
against the dismissal. of his suit .filed for 
damages for malicious prosecution against 
now .respondent, and 
two others. The case. arose out .of a dis- 
turbance which took place on the 12th 
September 1922 at Malyavantham village, 
Dharmavaram Taluk, Anantapur District. 


. Consequent -upon that disturbance. the lst 
- defendant filed a complaint, Ex. V, before 


the Police on the 13th September. The pur- 
port of that complaint was that the village 
Madigas were holding.a festival on that 
evening and that in ccnsequence of certain 
conduct of the complainants which had 
caused annoyance to them they came in 
a body to his house and made trouble 
there. The 1st plaintiff is himself the son- 
in-law of the first defendant and it was alleg- 
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- ed, identified himself with the action of 
` the Madigas and while the disturbance 
was proceeding fired a shot with a revolver 
which injured one Venkataramappa, examin- 
ed in the present case as D. W. No. 3. 
Accordingly the lst plaintiff was made the 
Ist accused and other persons to the 
number of 17 were also included. The 
Police took up thecase and presented a 
` charge-sheet, alleging that acts of rioting 
and an attemptto murder were committed 
‘in the course of the occurences, and the 
- case was tried by the Deputy Magistrate 
- of Gooty. That officer discharged a number 
of the accused but framed a charge against 
- the Ist plaintiff and one other of the ac- 
cused. By way of defence the former then 
set up an alibi which he sought to estab- 
‘lish by examining a number of witnesses. 
. The version which these witnesses support- 
ed was that on the day of the occurrence 
the Ist plaintiff left the village at about 
: the middle of the day to go to Dharma- 
“ yaram, visited the Taluk office, where he 
“did some business in his capacity as 
© village Munsif, and then went on to the 
- railway station where he met his brother 
who came from Anantapur by the mail 
train and himself proceeded to Anantapur 
“by the opposite mail train, leaving Dharma- 
varam at about 2-30 a.m. He had some 
` legal business in Anantapur and accord- 
ingly went as early as 54A. M. tothe house 
of his Pleader, Mr. Adimurthi Rao. The 
learned Deputy Magistrate accepted this 
evidence and acquitted the plaintiff, where- 
upon this suit for damages was filed. 
There has been some discussion in this 
case as to what lies on the plaintiff to 
prove and what use can be made of the 
judgment of the Criminal Court. The Privy 
' Council have in Balbhaddar Singh v. 
“ Badri Sah (1) now made it clear what are 


the several elements which in a case of 


“this description have to be satisfied. Be- 


_- pides the fact ofthe prosecution and ofits 


. termination in favour of the plaintiff, it 
has to be shown that the prosecution was 
instituted against him without any reason- 
able and probable cause and that it was due 
- to a malicious intention, This pronounce- 
ment has been somewhat curiously con- 
--gtrued in the judgment of a single Judge 
of the Allahabad High Court which has 
been drawn to our attention, Mohammad 


Daud Khanv. Jia Lal 116 Ind. Cas, 852 (2). 
“" (1) 95 Ind. Gas, 329; 51M LJ 42; 24 AL J 453: 
30 WN 499; AIR1926P 046; 430L J 521; 28 
Bom. L R 921; (1926)M W N 482; 300 W N 866; 
290 O 163;7P LT 591; 1 Luck. 215 (P O.) 

` (2) 116 Ind. Oas. 852; A I R 1929 All, 265, 
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The learned Judge would appear to think 
that some presumption arises from the 
mere fact that the plaintiff has been ac- 
quitted by the Criminal Court in cases 
where there is no scope for surmise and 
where evidence was given by the defend- 
ant of what he actually saw. I think that 
this case goes a good dealfurther thanthe 
usually accepted position, which is not 
affected by the’ Privy Council judgment, 
that it lies upon the Civil Court itself to 
undertake an entirely independent enguny 
before satisfying itself of the absence of 


reasonable and probable cause. Indeed, I 


am unable to agree that our Evidence 
Act justifies an examination of the judg- 
ment of the Criminal Court in order to 
ascertain the grounds upon which the ac- 
quittal proceeded and the viewstaken by 
the trying Magistrate of the evidence. Under 
s. 43 of the Evidence Act it, appears to 
me that that judgment can be used only 
to establish the fact that an acquittal has 
taken place asafact in issue in thecivil 
suit. J know of no provision of the Act 
which will justify the Civil Court intaking 
into consideration the ground upon which 
that acquittal was based, and upon this 
point I am in agreement with Gulabchand 
Gopaldas v. Chunilal Jagjiv.ndas (3) and 
Shubrati v. Shams-ud-Din (4) in the view 
that there is no suchprovision. The clear 
and straight issue in the present case, 
which must be decided before we can 
find absence of reasonable and probable 
cause, is whether the respondent was deli- 
berately making a complaint which was-in 
substance false when he alleged that the 
appellant took part in the disturbance and 
fired theshot which injured D. W. No. 3; 


“and the appellant must establish the falsity 


of this complaint by disproving it before 
he can be entitled to damages. . 

The learned District Judge has analysed 
the evidence which repeated in the O1vil 
Court the prosecution evidence given ak 
the criminal trial and in para. 17 of his 
judgment, has come to the conclusion which 
I think is supported by thefacts of the 
case, that the only points of differencein 
the stories of the two sides are (1) as to 
the immediate cause of the quarrel, (2) 
whether or not the plaintiff's followers 
advanced to the house of Talari Thippanna 
to fire and (3) whether the Ist plaintiff was 
present or absent; and in para. 20, he has 
canvassed upon the same evidence’ tue 


(3) 9Bom. LR 1134. 


(4) 110 Ind. Cas. 413; 50 A713; 26A LJ 439; Al 
R 1928 All. 337. 
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probabilities in favour of or. against Ist 
‘plaintiff's presence. As to that he points 
out that in the absence of leading, it is 
improbable that the Madigas would have 
been bold enough to attack the villagers 
of the opposite faction. Then there isthe 
incontestible circumstance that a shot was 
fired which wounded D. W. No. 3 and the 
natural question arises: if the lst plaintiff 
did not fireit, who did? It was apparent- 
ly fired in a crowded street of a village 
and if is most improbable that the actual 
‘author of the shot should not have been 
known to aconsiderable number of people. 
But we find that neither in the criminal 
case nor in the evidence in the court 
below was any attempt made to show or 
suggest that it could have originated from 
any other source than the Ist plaintiff, 
Thirdly, the learned District Judge draws 
wttention io the foct that the lsi plaintiff 
‘absconded immediately after the occurrence 
end did not give himself up till some con- 
sidevable time later, when proclamations 
had been issued for his arrest. This conduct 
on the part, not of an ignorant villager 
but of a manin the position of a village 
Munsifis necessarily, highly significant. 

The case for damages must however 
primarily bes decided upon the view taken 
as to the value of the evidence which was 
adduced by the lst plaintiff to prove his 
absence from Malyavantham at the time of 
the occurrence. The District Judge, it is 
pointed out, has stated that the offence 
adniittedly took place at 9 P. M.or so on 
the night of the 12th. From what source 
this so-called admissionis derived we have 
been unable to discover and I think that 
the hour has been fixed undoubtedly too 
early at9 P..mM. because the evidence shows 
that the moon had risen and reference to 
acalendar has satisfied us that on the 
evening in question it did not rise until 
10-24 P. m. Tf therefore we are to examine 
the bearing of the alibi assuming the evi- 
dence supporting it to be true, upon the 
question of the Ist plaintifi’s participation 
in the offence we mustinfer that he could 
not’ have reached Dharmavaram until, at 
the earliest, sometime after midnight. It 
‘is conceded that several of the witnesses 
to the alibi are quite unessential from the 
point of view of proving that the plaintiff 
could not have been present at the scene: 
such as the evidence of the Taluk Office 
witnesses as to what took place in the 
afternoon and of the Ananatpur Pleader 
as to the appearance of the lst plaintiff 
at his office. early in theensuing morning, 
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Mr. Jayarama Iyer in fact admits that the 
one essential witness upon whom he pins 
his .faith is P. W. No. 1, the village Munsif 
of another village, who speaks to having 
seen Lhe Ist plaintiff at Dharmavram from 
about midnight onward. But reference to 
P. W. No. l’sevidence willshow that at the 
end if contains an admission thatthe train 
from Anantapur by which he travelled ar- 
rives at Dharmavram between 12-15 and 
12-30 a. M.if it is punctual, and we have 
no evidence whether upon that night it was 
up totime. Accordingly there 1s no insu- 
perable difficulty in accepting even P. W. 
No. 1's evidence and at the same time 
rejecting it as positive proof that the lst 
plaintiff did not take part in the occurrence, 
i. e., taking the case upon the footing on 
which thelearned District Judge has dealt 
with it. At the same time I cannot avoid 
recording my own impression as to the 
actual value ofthe alibi evidence. It is not 
as though the statements of these witnesses 
who speak tothe Ist plaintiff's movements 

stood by themseives and can be’ estimated 

. independently of the other features of the 
case. We have to bear in mind that a 
very serious charge involving the accusation 
of an atlemptto murder had been made 
. against the plaintiff and he evidently re- 
garded it as so serious, whether it were 
true cr false, that he took the extreme 
measure of evading arrest by flight. In 
such circumstances there must al 
ways be the greatest temptation to 
, procure false evidence of absence from 
the scene and experience unfortunate- 
ly tends to show that apparently respect- 
able persons can be induced to come for- 
ward for this purpose. The question `I 
have asked myself in listening to this case 
is whether the evidence is of such unexcep- 
tionable quality as to render wholly unac- 
ceptable the explanation thatits origin was 
due to this cause, and I can only say 
that I am not convinced that the answer 
must be in the negative. It is certainly 
singular that so-much evidence should 
have been available to prove precisely what 
‘the plaintiff was doing at the exact time 
of the alleged occurrence and another con- 
-sideration is this; whether if he had avail- 
able at hand sucha considerable body of 
true evidenceto prove his absence from the 
scene he would have persuaded himself to 
abscond from arrest and not havein some 
manner disclosed the fact that he was in’a 
a position to adduce this evidence. On 
this general groundI am satisfied that it 
would be quite unsafe to base adecrealor 


828 | 


damages for malicious prcsecution upon the 
circumsiances of acaseof thisnature and I 
wou'd accordingly confirm the decree an 
dismizs the appeal with costs. i 

Sundaram Chetty, J.—I agree with the 
judgment of my learnel brother and I 
have nothing: more to add. 

N.K.“Å. Appeal Cismissed. 
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~ RANGOON HIGH COURT. 

Special Second Civil Appeals Nes. 
63 and 64 of 1932. 
December 14, 1932, 


Das, J. 
SUNA MEAH— APPELLANT 
© VETSUS 
5. A. S5. PILLAI AND OTHERS — 
< . RESPONDENTS. 
Muhammadan Law—Gift—Minor donee—Gift by 


Grandfather to grandson—Delivery of possession, 
whether necessary. 
Under Mubammadan Law, in order to perfect a gift 
by a Mubkammadan, it is necessary to make over pos- 
- session of the property tothe donee. If the donee ig 
a minor, then possession must be made over toa 
_ person who is the natural guardian of the minor, 
This ruleis subject only toan exception in the case of 
‘a gift to a minor. by his father, or other guardian. 
But.this exception should be strictly construed, ‘Ii 
does not extend to a gift by a grandfather to his 
minor grandsons if their father is alive and has net 
been deprived of his right and powers aa guardian 
even though the minors have always lived with the 
„grandfather and have been brought up and maintained 
by him Musa Miya v. Kadar Bux (1), relied on. 


Second Special Civil Appeals from the 
“judgments of the District Court, Myaungmra 
‘in Civil Appeals Ncs. 86 and 85 of 193), 

‘dudgment.—The appellant filed the pre- 
sentsuit claiming ihata piece of land attack 

ed by the Ist respondent belonged to him 
alleging that his maternal grandfather 
Khalifa, had made a gift of the land ic 
himself and his brother Manu Meah. Tn 
support of his claim he produced a regis- 
tered deed, dated the 28th of June 1910 
by which Khalifa purported to make over 
to his two grandsons, a piece of land be- 
longing to himself. It is admitted that at 
this time the two grandsons were minors 
and that no one was appointed by the 
grandfather as their guardian totake pes- 
session of the land on their behalf. Tt is 
in evidence also that about that time the 
old man had been making oyer his other 
properties to his other children, and that 
he hid not make over any property to hig 
.own daughter. The witness called on be- 
half of the plaintiff to prove the gift states 
that the grandfather's intention was to maka 


‘) 


over this piece of land to his own daughter . 
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but to put itin the names of her child- 
ren to prevent her from squandering the 
property. Tomy mind it seems clear that 
the grandfather did not intend to, and did 
not, as a matter of fact, make a gift of 
this piece of land to his two grandsons. In 
order to perfect a gift by a Muhamma- 
dan it is necessary to make over posses- 
sion of the property to the donee. If the 
donee is a minor,then possession must be 
made over to a person who is the natural 
guardian of the minor. In this connec- 
tion I may cite the case of Musa Miya v. 
Kadar Bux (1) in which it was held that 

“the general rule of Muhammadan Law that a 
gift is invalid inthe absence of delivery of posses- 
sion issubject to an exception in the case ofa gift 
to a minor by his father, or other guardian. but 
this exception should be strictly construed. It does - 
not extend to a gift by a grandfather to his minor 
grandsons if their father is alive and has not been 
deprived of his right and powers as guardian even 
though the minors have always lived with the grand- _ 
ee and have been brought up and maintained 

y him. 

In the present case it is admitted that 
the father of the minors was alive and that 
he would be the natural guardian of the 
minors. Itis not alleged that ihe proper- 
ty was made over to the father on behalf 
of the minors as their natural guardian. 
All that is alleged in this case is that the 
mother took possession of the property and 
managed thesame and disposed ofit. But 
the mother was not the natural guardian 
of her sons and it cannot be said that 
she was in pcssession of the property as 
the guardian of her sons. Ifthe property 
had been made over tohe? and put benami 
in the name of her sons then she would natu- 
rally be in possession of the property and 
manage the same. I am not, therefore, con- 
vinced that there was any gift of the pro- 
perty to the grandsons, and, even if there 
had been a gift, it had not been perfec- 
ted by making over possession. It is not 
necessary for me to go into the question of 


‘Mushaa but I am inclined to think that 


a gift of a piece of land capable of par- 
tition to two persons jointly is property 
covered by the doctrine of Mushaa and, 
therefore not valid. 

The appeals, are, 
with costs. ; 

N-A. l Appeals dismissed. - 

(1)109 Ind. Ces 31; 52 B 316; A IR 1928 P 01108: 
26 A L J 457347 OLJ 517: 54M LJ 655; 32 C WN 
733; 30 Bom. L R 766; 28 L W 33 (P ON 


therefore, dismissed 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


SPECIAL BENCH. 
_ Reference No. 91 of 1931. . 
April , 27, 1932. ia 
FERRERS, J, C., Aston AND. MEHTA, A. J: Os, 
SYDNEY, ARTHUR HAMILTON— 
PETITIONER 


| ; versus 
ALICE MAUDE HAMILTON AND ANOTHER, 


— OPPOSITE, PARTIES. 


Divorce Act (IV of 1869), 8 45—Suit for dissolution of. 


marriage—Damages, issue asto—Necessity of framing, 


—Reason for assessing damages at a particular figure” 
r Pr m - 14 1 Wa 


to h2 stated 


Ihe Divorce Act provides that the question ofu 
damages shall be ascertained by the court, whether, 


the parties deferid the suitor not. Under s. 45 of the 


Act it is laid down that the procedure, subject to the” 
provisions.of the Act is to ‘be regulated by the Civil : 


Procedure Code. . Consequently in a suit for dissolu-’ 


+ 


tion of marriage, the court should frame issues among, 


which there should be dne as to the damages. It 18 
also incumbent on the’ court to state its 
assessment of damages ata particular figure 


- Reference against the decree of the District : 


Judge, Hyderabad.. 
Mr. D. N. O'Sullivan, for the Petitioner. 
Mr. C, Af. Lobo, Amicus Curie. ` 


Aston, A. J.C.—This is a decree for.dis- 
solution of marriage passed by the learned 


District Judge, Hyderabad, which has come. 


to us for confirmation under s. 17, Divorce 
Act of 1869, The evidence of the petitioner 
Sydney. Arthur Hamilton showed that he 
married Alice Maude Hamilton on 24th. 
December 1926 at the office of the Registrar, 
Jullundur, Punjab, Both parties of the 
marriage were domiciled in India, The 
petitioner lived and cohabited with his wife 
at Rohri and at Karachi. and other places, - 
In or about 26th June 1930, while the peti- 
tioner was away on duty, his wife left his 
house and is alleged to have remained under. 
the protection of the co-respondent Raymond 
` O. Lackay, a Shunter in the North Western. 
Railway. The petitioner subsequently 
discovered that the. co-respondent had 
frequently visited his wife in May and 
June, 1930. The evidence seems to us.clear 
that the co-respondent committed: adultery 
with the.petitioner’s. wife. (After referring to 
the evidence thelearned Judge procéeded). 
There is no indication in the evidence in 
this case of any collusion. The evidence 
shows that the petitioner was a good husband 
and the wife was anxious to return to him 
and be forgiven.’ - a i 

The only question which seems to me 
arising in this case isthe question of dam- 
ages. The Divorce Act provides-that the 
question of damages shall be ascertained 
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grounds’ for ` 
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by the court, whether the parties defend 
the suit or not. Under s. 45 of the Act itis 
laid down that, the procedure, subject, to the 
provisions ofthe Act, is.to be regulated 
by the Civil Procedure Code. We are of 
opinion that in the circumstances ths learn- 
ed. Judge should have framed issues: in 
this ‘suit and that among the issues there 
should have been an issue as tothe’ dam- 
ages. In the plaint a sum of Rs. 5,000 was 
claimed by the petitioner. The learned 
District Judge hasawarded Rs. 3,000. Tho 
reason which he gives is that there ıs no 
doubt that the co respondent has committed 
adultery. .with the petitioner’s wife and has 
sulliéd.the sacred hand (sic) ofthe husband. 


These are facts which would be. applicable 


to every case in which adultery was proved. 
I am of opinion that the reason for assess- 
ing ‘the damages at Rs, 3,00) and the 
grounds, on which they are ascertained to 
amount to that figure should have been 
set forth by the learned Judge. The peti- 
tioner however has not complained of the 
reduction of. the damages from Rs. 5,000, 
which he claimed, to Rs. 3,000, and the 
co-respondent has not appeared to defend 
the suit. Itis clear that the petitioner was, 
a good husband, and that he treated his 
wife well. His home has been broken. up. 
His feelings have been lacerated. He has 
also suffered the slur, of losing his wife, 
Rs, 3,000 do not appear to me to be exces- 
sive. J-would therefore confirm the decrea 
of ihe learned District Judge and the order 
he has passed with regard to the applica- 
tion of the damages and give costs to the 
petitioner against the co-respondent. The 
petitioner should have custody of the child, 
The petitioner also to have costs in this 
court from the co-respondent,. ne 

“NA ` ~ ` Decree confirmed, 


RANGOON HIGH: COURT. 
Second Civil Appeal No. 70 of 1932, 
December 20, 1932. > 
BaGuiey, ‘J. 

MA HME AND OTHERS — APPELLANTS 

Š versus 
f MA PON—RESPONDENT. 

Mortgagz—One of the mortgagors conveying whole 
property un full satisfaction of. debt—Transferor in- 
competent to, convey co-mortgagor's share—Lebt, if 
revived with regard to interest of other co-mortg 1gor— 
Burmese Buddhist Law—Mortgage of joint property 
by husband and wife—Suit on mortgage—Necessary 
parties. © ` f i 
_ Where owing to a mistake one of two mortgagors 
purported to convey to the mortgagee in satistaction 


. o£ the mortgage-debt, his whole interest in the mort- 
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gaged Lroperty aswell as that of his co-mortgagor 
and he was-not in law competent to convey the interest 
of his co-mortgagor : 

Held, that the mortgagee was entitled only to take 
his interest 7. e., as regards the proportionate share 
held by him, and could revive the mortgage on the 
interest of the co-mortgagor. Scarf v Jardine (1), 
distinguishe . 

Where a Burmese Buddhist mortgages the joint 
property of himself and his wife with her full 
knowledge and consent he cannot be considered to 
be the benamidar of his wife in regard to her ebare 
and therefore in a suit on the mortgage it is 
necessary to join the wife as a party. Failure to join 
her as a party to the suit renders the mortgage decree 
inoperative against the wife's share. N A. V.R. 
Chettyar Firm v. Maung .Than Daing (2; and Ma 
Myun'v. Teixeira (f), relied on. 

“ Second Civil Appeal from the judgment 
of the District. Court, Magwe, in Civil Ap- 


. 


peal No. 105 of 1931. 
` Mr. Kyaw Din, for the Appellants. 
` Mr. Thein Maung, for the Respondent. | 

Judgment.---The facts of this case are 
clearly set out in the judgment of the’ lower 
Appellate Court with most of which I am 
In enlire agreement, soit is unnecessary 
to recapitulatethem at length. 

The first point which was argued before 
me was that sale deed executed by Ma Ma 
Gyi alone completed the extinguishing of 
the mortgage-debt as there ‘had been a 
novation - of the contract, and in support 
the ruling in Scarf v, Jardine (1) was quot- 
ed. This case was on entirely different 
facts and really has no application to the case 
now before the court. To quote from 
Gour on the Law of Transfer, para. 2253: 

“The charge created by the mortgage can only be 
destroyed by: payment cr discharge of the debt, or by 
a,release of the mortgage. Even where the new securi- 
ty comprires fresh debts and added property and the 
mortgagee intended to take it in extinguishment of 
the old mortgage, the security created by the latter 
would revive if the new mortgage proves invalid, So 
if the purchase made by the mortgagee was found 


to convey no title,” the mortgagee can fall back on’ 


his mortgage.’ 


And I would hold this to apply in a case 
like the present one where owing toa mis- 
take it was found that Ma Ma Gyi was 
unable to convey the interest in the pro- 
pertiés which she undoubtedly intended to 
convey. Theideaof the parties was that 
Ma Ma Gyi was conveying to the plaintiff 
the whole interest, and, as it turns out that 
she could only convey her partial interest, I 
hold that the plaintiff is entitled to take Ma 
Ma Gyi’s interest as r: gards one-third of the 
debt and revive the mortgage on the interest 
of the deceased Maung Ye. 

The other point agrued was that in any 
event the interest of Ma Hme cannot be 


sold in execution of the mortgage decree he- 
(1) (1882) 7 App. Qas. 345, i 


MA HME V, MA PON, 


`- legal representatives." It must, 
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cause Ma Hme in her personal capacity is 
not a party to this: suit. This contention, 
I think, is correct. The learned Judge hes 
relied upon certain dicta in N. A. V. R. 


Chettyar Firm-v. Maung Than Daing (2) - 


to Justify the contention that in similar cir- 
cumstances the husband can alienate the 
property of the wife, it being a question 
of fact whether in a particular tran: action 
the husband and wife were partiesor not. In 
following the dicta he was, of course, correct 
and most probably in executing the mort- 


gage, Maung Ye was acting as agent for his - 


wife because she was a party to the pro- 
missory notes which formed the basis of the 
consideration for the mortgage; but he has 
overlooked the fact that Ma Hme in her 
personal capacity is not a party to this suit. 
This is clear from the plaint. 
that Ma Hme, Maung Hmi and Ma Paik 
are entered on the heading of the plaint as 
defendants, but the first paragraph of the 
plaint recites that Ma Ma Gyi and Ko Ye exe- 
cuted a mortgage bond, and thesecond para- 
graph of the plaint states that Ko Ye died 
leaving his wife Ma Hme, his son Maung 
Hmi and his daughter Ma Paik “who are 
impleaded being heirs and legal répresen- 
tatives of the deceased Ko Ye.” Had the 
plaintiff wished to sue Ma Hme in her per- 


= 


It is true- 


sonal capacity as well as legal representa-' 


tive.of the deceased Maung Ye. there was 
nothing toprevent her from doing so but 
she has chosen io sue Collectively “the estate 
of Ko Ye, deceased, represented by his 


be heid that Ma Hme in her personal capa- 
city is not a party to the suit. The res- 
pondent relies upon the case of Ma EH’ Mya 


therefore, 


V. Japan Cotton Company (3).which in terms. 


appears to support the plaintiff's case. This, 


however, appears to have been a judgment - 


on the particular facts of the’ case, and it 
must be remembered that. this case was 
decided prior to MaPaing v. Maung Shwe (4) 
Ma Paing’s case, (4) explicitly overruled Ma 
Nyunv.-Miss E.E. Teixeira (5) but Ma Paing’s 
case (4) has been definitely overruled in 
N. A. V. R. Chettyar Firm v. Maung Than 
Daing (2), and therefore, prima facie, the 


cases overruled by Ma Paing’s case (4) must be- 


regarded as not having been overruled. On 


(2) 134 Ind. Oas. 1252; 9 R 524; ATR 1931 Rang.. 


262; Ind, Rul. (1932) Rang. 4 (8 B). = 
(3) 5 Bur. LJ 218. ; = 
j (4) 101 Ind. Cas, 516; 5 R 478; A I R 1927 Rang. 
71 


(5) 51 Ind, Cag, 563; 10 L B R 36; 12 Bur, L R 31 
(F B). 7 
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ed by the learned Chief Justice “I am 
further.of opinion-that in cases where it is 
sought to execute a decree against the joint 
property of the husband and wife it is not 
permissible to execute the decree by atta- 
chment of the interest in the joint property 


of a party to the marriage unless such party 


had duly been impleaded in the suit, and 
was bound by the decree” and a reference 


is given to several casesof which Ma Nyun - 


v, Miss E. E. Teixeira (5) is one, and it must, 
therefore, I think, be considered that Ma 
Nyun v. Miss E. E. Teixeira (5) is now to be 
regarded as good law. The headnote of this 
case shows that it was held by three of 
the four Judges who decided it 

_ “that even if a Burmese Budchist mortgages the 
joint property of himself and his wife with her full 
knowledge and consent, he cannot be considered to 
be the benamidar of his wife in regard to her share, 
and that therefore ina suit on the mortgage, it is 
necessary to join the wifeasaparty Failure to join 
her as a party to the suit renders the mortgage de- 
cree inoperative against the wife's share.” 


This being the case the appeal must be 
allowed in part. 

There is no dispute to the contention that 
Ma Hme’s personal interest in the oil well 
is 29, and to this extent, therefore, the 
decree must be invalid. The respondents 
will therefore get a mortgage decree in the 
usual form against a four-ninths share in 
the oil-well site, being No. 3209 at Beme, 
Yenangyaung,-against Ma Hme, Maung 
Hmi and Ma Paik as legal representatives 
of Maung Ye, deceased. So far as the 
costs are concerned, the plaintiff can add 
to the claim on the mortgage her costs in the 
trial Court and the lower Appellate Court 
but both parties will bear their own costs in 
this court. 

N.-A. Appeal partly allowed. 

*Page of Y Rang.—[Ed] 


OUDH CHIEF COURT. 
Second Civil Appeal No. 356 of 1931. 
December 7, 1932. 
RAZA AND SMITH, JJ. 
ABDUR RAHMAN KHAN—PULAINTIFF— 


APPELLANT 
VETSUs ` 
AHMAD KHAN AND ANOTHER— DEFENDANTS 
RESPONDENTS. 
Wajib-ul-arz—Construction— “Zauja -uski waris 


kamil mal matruka hoti hai”, meaning of—Adverse 
possession—Death of owner leaving mother and widow 
—Mother not entitled to property—Mother coming into 
possession—Possession for twelve years—Mortgage by 
mother—Validity of. 

Where a wajib-ul-arz provided that onthe death 


ABDUL RAHMAN KHAN V. AHMAD KHAN. 
0 : : 
page 036* of this report’ it is definitely stat- 
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ofan owner leaving no son “Zauja uski waris 
kamil mal matruka hoti hai:” 

Held, that the expression meant ‘his widow becomes 
the full or absolute heir to the properties left by the 
deceased’ and the wajib-ul-arz conferred upon the 
widow ofa sonless ‘owner, full proprietary rights in 
the properties left by him. |p. 832, col. 2.]  - 

On the death of a ehildiess owner, leaving his 
mother and his widow, the mother, 
the rightful heir, took posgessionof the property and 
held it for more than twelve years as such and 
mortgaged it after the expiry of twelve years of 
possession: 


though not . 


Held, that the possession of the mother being | 


adequate in continuity, publicity and in extent was 
adverse to her son’s widow and to persons who. were 


entitled to get the property after the father’s.death `. 
and that the mere fact that mutation was ordered‘on ' 


condition that she would have no powers of transfer, 
did not affect her title to the property. Nadir Singh v. 
Anpurna Kuar (1), referred to. [p. 833, col. 1.] 


Held, also, thatthe mortgagor having become the 


absolute owner by adverse possession, the mortgage 
was valid and enforceable. 


Second Civil Appeal against an order of 
the Subordinate Judge, Sultanpur, dated the ` 


25th August, 1931, modifying that of the 
Additional Munsif, Sultanpur, ‘dated 
13th April, 1931. 

Messrs. A. P. Sen and S. C. Das, for the 
Appellant. 


Messrs. Ali Zaheer, Ali Jawad and Ghu- 


lam Imam, for the Respondents. 
Judgment.—This is an appeal from a 


decree of the Subordinate Judge, Sultan- | 


pur, dated the 25th of August, 1931, sett- 
ing aside a decree of the Additional Munsif, 
Sultanpur, dated the 13th April, 1931, 
The facts of the case are sufficiently set 
out in the judgment of the learned Subor- 
dinate Judge, and it is not necessary to 


repeat them in detail. The dispute in 


ly belonged to one Bechan Khan, of village 


the : 


this case relates to property which original- . 


Ganjehri, in the District of Sultanpur. He 


died childless in or about 1906, leaving . 


his widow, Musammat Sitola, and his mother 


MusammatSukhrani. Musammat Sitola died . 
in or about 1903. Musammat Sukhrani died | 


in or about 1922. Musammat Sitola did 
not get possession of the property left by 
her husband It was Musammat Sukhrani 
who took possession of the property on the 
death of Bechan Khan. She mortgaged it 


t 


to Abdur Rahman Khan (plaintiff-appel- 
lant) for Rs. 700, on the 29th April, 1920, ' 


Thus she executed the mortgage more than 


twelve years after she had obtained pos» ' 


session of the property left by her son 
Bechan Khan. The plaintiff, Abdul Rah- 
man Khan, sued for possession of the 
mortgaged property on the basis of the 
mortgage mentioned above. He claimed 
æ certain amount as damages also, He 
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prayed in the alternative fora decree for 
the principal and interest due on the mortg- 
age by sale of themortgaged property in 
suit. 

The plaintiff's case was that Musammat 
‘Sukhrani was ‘the absolute owner of the 
property in suit, and that she had been in 
adverse possession of the property: for more 
than twelve yeais. 

The claim was resisted by the jaka anis 
Ahmad. Khan, and Alaf Khan, who ‘arethe 
collaterals of Bechan Khan deceased. They 
aré now in possession of the property in 
suit., Their`defence was that the mortgage 
in.suilt--was without cousideration, that 
Musammat Sukhrani had simply a life estate 
in the property, and that she had no 
power of transfer under custom. 

The learned Munsif found that the mor- 
tgage-deed im suit was for consideration, 
that MusammatSukhrani had succeeded to 
the. property as amother, that she had only 
a life estate in the property, that her pos- 
session was not adverse, and ‘that she had 
no:power of transfer. He however, held 
that the plaintiff was entitled to. recover. 
possession of the property. in d’suit as a 


mortgagee on the basis ofthe: mortgagein ` 


suit. The plaintiff's claim for possession 
of the: property in suit was therefore de- 
creed, but he was not awarded any interest 
or damages. 

The defendants’ AN, was allowed by 
the learned Subordinate Judge. He held 
that Musammat Sukhrani was notthe sk- 
solute owner of the property in suit,- but 
had got only a life estate in the: property. 
He- considered the question of custom set 
up by the défendants and decided it in 
their favour. He therefore allowed the 
appeal, and dismissed ' the plaintiff's suit 
with costs. 

‘The plaintiff has come to this: court ‘in 
second appeal. In our opinion this: appeal 
should ‘be allowed: 


“The ancestors of the, parties, ce are 
Khanzddas, were admittedly originally 
Bachgoti Thakurs. It is not disputed that 
inheritance among them is governed by 
custom The defendants rely onthe custom re- 
corded in the wajib-ul-arz.of the village Gan- 
jehri. Wehave examined the wajib-ul-arg, 
. which has been translated by the learned 
‘Subordinate Judge in the following terms : 

“On thedesth ofa sonless owner, his. widew be- 

comes ihe rightful heir to his entire assets on 
condition that- she retains good character ‘and remains 
in_his family. Daughters generally.. and widows, in 
the presence of sons, are,excluded from- inheritance. 
It. isthe duty.of the. heirsio maintain. the,. widow 
and- get the daughters married, Jf there be severa 
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widows and an equal number of sons from them 
then the. property is divided according to the number, 
of sons’ There is nocustom of the J ethansi in. the, 
family. A widow has got the power to adopt anyone - 
of the family but not an outsider” - 

The expression in the wajib-wl-are: 

“Zauja us ki waris kamil mal matruka . hoti har. 
has been: translated by the learned. Subor- 
dinate Judge-in the following: terms :— 

“His widow: becomes the rightful. heir. lo his: 


the 


i eritire assets.’ 


“In.our opinion, corréct 
translation is: 
“His widow becomes the-íull or absolute -heir to 


the properties left byithe deceaced.” 

_In our opinion the ` wajib-ul-arz’ confers 
upon the widow of-a sonless owner, full, 
proprietary rights in the properties left by 
him. The words. “waris:kamil” are.. very 
significant. These words, we think, are 
sufficient - to confer full rights of ownership. 


mor e 


` It is noticeable that the “wajib-ul-arz con- 


tains no provision for dealing with the 
properties after the death of such a widow 
and this showsthat the widow’s estate was 
not limited toa life estate orto.a limited 
estate only. It appears that there have 
been conflicting decisions about the inter- 
pretation of this wajib-ul-arz but the latest 
decision supports our interpretation of the 
wajib-ul-arz in question. The case in 
which that decision was given, was decided 
finally by this court on the 20th February, 
1931. It was held in that case that the 
widows and mothers get absolute right 
under the custom prevailing among the 
Bachgoti Khanzadas of Ganjehri; See (Exs, 
13—15). We are nob prepared to agree 
with the interpretation placed by the learn- 
ed Subordinate Judge on the wajib-ul-arz 
in question, 

We hold that ihe widow of a  sonless. 
owner has absolute rights in thé proper- 
ties left by her husband under the custom 
recorded in the wajib-ul-arzon which the 
defendants rely in this case. 

We have now to {consider the position 
of Musammat Sukhrani, and the character 
of the property in her hands, after the 
death of Bechan Khan. “Ib 1s clear that 


‘she had no right.to the property left by 


her son who died childless; andthe only 
person who was entitled to the property 
was his widow, Musammat Sitola. However 
she. took possession of the property as a 
trespasser and held it-for more than 
twelve years assuch. Her possession was 
adversea to Musammat Sitola and also to 
the persons who were entitled to get the 
property after the death of the latter. She 
was no heir to her son Bechan Khan, or to 
her daughter-in-law Musammat Sitola; under 
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the custom . recorded in the. wajib-ul-arz. 
She could.. not. any. how. bè am heir <to~her: 
daughter-in-law.. However, ‘she ` remained’ 
in continuous -possession ‘of the. property 
for more.than twelve }ears without any 
right whatever. 
ate in continuity, in-publicity andin extent. 
As pointed out in Nadir. Singh v. Anpurna . 
Kuor (1), where. it-is found that: a. person 
has been in.continuous possession of some’ 
property for more than twelve years without 
any right whatever, and that although. he 
did not at:any time make: -any openly avowed 
claim of right to it; his. acts and” circum- 
stances. attending. . his. possession clearly 


show that he. intended. to hold possession as:of~ 


right,he hasjto be de clared as having acquired 
title by adverse possession.. The: mere. fact 
that the. Assistant.Collector ordered.muta-, 


tion in favour of Musammat Su’ hrani impos- : 


ing the. condition that she would have.no 
power of. transfer is of no importance. 
There is nothing.to show. how, or in what. 
circumstances, the order in question was. 
passed. by the: Assistant Collector. In the: 
absence of: such circumstances, it cannot be 
held that he was justified in making the 
order in question, He-had no’ power to 
impose the condition. that Musammat Sukh- 
rani would have no power of transfer. in 
respect of the property. The. order 
question cannot affect Musammat Sukhrani s 
title to the- property by right of adverse. 
possession. 

Having held the property i in suit adversely 
tothe rightful heir or heirs for more than 
twelve years, Musammat Sukhrani mortgag- 
ed the same to the plaintiff for considera- 
tion. Asshe had become the absolute: 
owner. of the property. by right-of adverse 
possession, the: mortgage. in suit must be 
heldto be valid and’enforceable. The. 
plaintiff's claim. should. therefore be decreed. 
for possession of-the-property: in suit, though. 
not-on-the grounds on which it-was. ‘decreed 
by- the leat ned- Munsif. 

The result is that we allow this. appeal 
and setting aside the decree of the. learned: 


Subordinate Judge, restore that of. the 
learned Munsif. The. appellant will get. 
his costs from the respondents. in all the: 


ey ome: 4 


Appeal alowed: 
O5 ‘ind. Cas. 759; 710 L J282; 


. 
= 
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Her-possession was adequ- - 


in. 


2 U B_LR(O). 
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MADRAS:HIGH COURT. 
Civil Revision Fetition No. 1361 of 1929. 
December 14, 1932. 
PAKENHAM WALSH, J. 
M ARUDUGULA SUBBARAY UDU-— 
PLAINTIFF — PETITIONER 
; St a `. versus 
PANDIVISATYANANDAM AND OTHERS— 
DEFENDANTS - RESPONDENTS. 
Provincial Insolvency Act (V ‘of. 1920), s.. 4—Civil 
Procedure Code (Act V of 1908),0 KAL, rr. 97, 10/— 
Specific Relief Act (I -of 1877), s 9— Adjudication of 
father—Orider- removing obstruction—Suit by ` son 
waders .9; Specific Relief Act, maintainability of — 
Dispo3sessian in,due course- of law. ` 
“A-Hindu father was adj udicated insolvent and certain 
properties were sold by the Official’ Recéiver- As’ 
there was obstruction -to - delivery both the Official 
Receiver and, the vendees moyed the court to. have, 
the: obstruction, removed and by an order. of court. 
this was.done.: A son of che’ insolvent. subsequently, 
filed a suit under. s. 9, Specific Relief-Act, and-the 
suit was dismissed on. the. ground that the son had. 
not ‘been -dispossessed othərwise_ thamin.. .due COUTEG, 
of law 
"Held. that the Insolvency Court was entitled. to 
remove the obstruction, ‘acd at any rate, the case was 
not- a  fit- one for: interference. in.. revision. 
Venkata Rama v Chokkie- (4), does appear to reverse » 
Ramaswami Chettiar v -Ramaswami I Wan though. 
it does not, profess to do 50 
[Oase law discussed | 
- Petition under s. 115 of Act v of 1908, 
praying the High Court-to revise - the decree 
ahd judgment “of: the Court of the District 
Muns‘f, . Rajahmundry, dated 19th Febru- 
ary, 1929 and made in O. S. No. 253 of 
1928. 
Mr: P: Venkataramana ao, for-the. Peti- 
tioner. 
Messrs. G: Lakshmanna «ad G. Chandra 
sekhara. Sastri, for the Respondents. 


Judgment.—The plaintiff, who, is. the- 
petitioner-in this Civil Revision, Petition 
filed a suit under s. 9 of the Specific. Relief 
Act-for possession of e-certain part-of.a house 
on theground that he, has been forcibly 
dispossessed by, the Official Receiver. The. 
court dismissed the suit holding ,that-he had 
not:been dispossessed otherwise thani in-due- 


‘course of law and. against., this he has filed. 


this Revision. Petition. 

-One; Marudugula:Subbarayudu had; two 
sons Venkatasubbayya and Venkataratnamd 
They were. both adjudicated insolyents,, 
Thecwifeofithe former is, ihe 8th defendant 
and the wife.ofthe, laiter is the. 9th defen- 
dant. Venkatasubbayya.had iwo sons, the 
plaintiff and one Appala Raju, whose. son 


is the 7th defendant. Venkataratnam’s 
son isthe6th defendant. All these, formed 
a.joint Hindu family. The Official-Receiver 


soid the properties in dispute and some 
other properties to the respondents who were 
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swami Iyengar (3) on the ground that, in, 
that case the purchase was benami, but if ~: 
Ramaswami Chettiar v. . Ramaswamzi - 
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defendants, Nos. 1 to 5 in the suit. The 


sale was in-1926. It was obstructed by 
certain persons including a son-in-law, 3rd 


> 96 of 


obstructor who ¡filed a petition under s. 68 
of the Provincial Insolvency Act. This was 
dismissed-and the appeal against it also to 
the High Courtin C. M. A. 108 of 1927 was 
dismissed ‘on 4th March 1931. There had 
been a sale of the house by the insolvents 
in favour of a son-in-law and afterwards a 
resale of the property in favour of the 3rd 
obstructor, the nephew and son-in-law of 
the insolvents. The Official Receiver ap- 
plied to the court to have the sale set 
aside and this was done by the District 
Judge which was confirmed in appeal by 
the High Court reported in Venkatarat- 
nam .v. Official Recewer, Godavari Dis- 
trict (1). As there was obstruction to de- 
livery both the Official Receiver and the 
vendees moved the court to have the obs- 
truction removed and by an order of court 
on 17th. February 1928, this was done. The 
plaintiff, ason of one of the insolvents who 
apparently raised no objections at that 
time subsequently filed this O. S. No. 253 
of 1928 unders. 9 of the Specific Relief 
Act. . The question at issue really is whe- 
ther the order on the obstruction petition 
directing removal of the obstruction was a 
decree or not. Forthe petitioner Narasim- 


hayyav. Veeraragharalu_(2), is relied on. 


But the decision of that case is not really 
applicable because at that time s. 4 of the 
Provincial Insolvency Act was not in force. 
Thishas been pointedout in HRamaswami 
Chettiarv. Ramaswamilyengar (3), which 
is entirely in respondents’ favour. It was 
held in that case that under ss. 4,5 and 
the Provincial Insolvency Act, 
Act V of 1920, the Court of Insolvency can 
inquire into the disputed title and order de- 
livery of the insolvent’s property to a pur- 
chaser thereof from the Official Receiver 
by ‘removing the obstruction. of. a third 


party. This was also the case ofa father- 


and sons. But the petitioner relies on a 
later case Venkata Raman v. Chokkier (4) 
and he argues that the sons are in a þet- 
ter position than a third party claiming to 
hold under the- insolvent in this matter. 
Venkata Raman v. Chokkier (4) professes 
to distinguish Ramaswami Chetizar v. Rama- 

(1) 76 Ind, Cas .1006; 18 L W 610; (1923) M WN 


780: AI R 192: Mad 358. 
(2) 42 Ind.Cas 525; 41 M44; 6 L W 694; (1917) M W 
857 


N 857. 
(3) 65 Ind. Cas. 394; 45 M 434; 15 L W 273; (1922) 
M W N 110;42M LJ185; 31 ML T86; A IR 1922 


Mad. 147 
(4) 109 Ind, Oas. 516; 51 = 567; 27 LW 515; AIR 


1928- Mad. 531; 55 M L J 163. 


Tyengar (3) is studied, it will be seen that 
though the insolvent’s son raised the plea 


that the purchase was benami that.was not - 


the plea on which the case was decided and 


it proceeded entirely on the position of an. . 
undivided son.. Venkata Raman v. Chokkter -. 

to reverse Ramaswamr- 
Chettiar v. Ramaswami Iyengar. (3) though. 


(4) does appear 


it does not.proofess to do so. 

It has. been argued for the counter-peti- 
tioner before me that the two cases Official 
Receiver of South Arcot v. Perumal Pillai (5) 
and Chittammal v. Ponnusami Naicker (6) 


referred toin Venkata Raman, v. Chokkier.. 


(4) asplacing the. position of the sons on a 


different footing from that of the father do | | 


not really doso. It is not for me sitting 
as a-single Judge to canvass that point. In. 
Official Receiver of South Arcot v. Perumal 
Pillai (5) it was admitted that the insolvents 
had no present right to joint possession of the 
properties with the persons obstructed. In 
Chittammal v. Ponnusami Naicker (6) there. 
had been a previous division of the property. , 


Several cases as to what is meant by ‘dis-: 


possession in due course of law’ have been 
quoted to me but the position of the Official 
Receiver with regard to an insolvent father.. 


and his sons is so peculiar and difficult . 


that these cases are not-of very much. assis - 
tance. Rudrappa v. Narasingarow (7) quot- 
ed for the petitioners is a case of land lord 
dispossessing a tenant who held over. It 
was held to be not in the wtsual process- of 
law. On the olher hand Kamini, Sundari, 
Dasaya v. Sabad Sheik (8) is a case where.the ; 
tenants were dispossessed in execution of a, 
decree against their landlord and it was- 


held that they were not dispossessed other-. 


wise than in due course of law. Roshanulla 
v; Nazir Mahmud 18Ind.Cas. 727(9)is a very 
brief - judgment which gives, no reasons 
and it doesnot refer to Kanim Sundari 


` Dasaya v. Sabad Shak (8). 


. After the decision-in Ramaswamt Chettiar 
vy. Ramaswami Iyengar (3) and until Ven- 
kata Raman v. Chokkier (4) it was good law 
here, and the court was entitled to remove 
obstruction by the sons of insolvents., There 
was some doubt whether the vendees or only 
the Receiver could make the application; 


(5) 79 Ind. Oas. 322; 18 L W 884; 33 M LT 230; A-- 


IR 1924 Mad. 387. 
(6) 92 Ind .Cas. 573; 49 M 762;23L W 94; (1926) 


M W N121; 50M L J 180; AIR 1926 Mad. 363, 
(7) 29 B 213 at p 217. 
(8) 5 Ind. Cas. 793; 140 W N 403, 
(9) 18 Ind. Oas. 727. _ 


» 
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so in the présent case, to make sure, both 
applied to remove the obstruction and -to 
give possession. That decision was in 


force when the vendees and the Official 


Receiver applied and the order of the court 
was passed on 17th February, 1928. The 
decision in Venkata Raman v. Chokkier (4) 
now relied upon was given on oth December, 
1927. It was, I understand, first reported 
only in A. I. R. 1928 Madras at-page 531. It 


was not therefore reported at the time the - 


court made the order. As I said before, the 


legal position of an Official Receiver in- 


regard to the joint sons of the insolvent’s 
father is an extremely difficult problem and 
the history of this case shows that every 
conceivable obstacle has been put in the 
way of realising the insolvent’s assets. If 
the decision in Venkata Ramanv. Chokkier 
(4) is to be relied on, it appears to me that 
Ramaswami Chettiar v. Ramaswami Iyengar 


(3) has been entirely reversed although the - 


learned Judges appear to think that Rama- 
sawami Chettiar v, Ramaswami Iyengar (3) 


.may be distinguished later. : The question - 


is whether in a case of this sort, should I 
interfere in revision petition, on a difficult 


and rather obscure question of law when- 


the petitioner had undoubtedly other reme- 
dies such as appeal to the Insolvency Court, 
under ss.68 and 75 ofthe Provincial Insol- 
vency Act or an application under O. XXI, 
Ti 
Code? The plaintiff stood by and then pro- 
ceeded io atiack ihe decree collaterally 
by the present sut, ! do not think, even 
if the view of the learned District Munsif 
1s wrong, that this is a case in which I should 
interfere in revision. = 

The revision petition tnerefore fails and 
is dismissed with costs. - 

.N.K.-A, Petition dismissed. 


OUDH CHIEF COURT. 
Criminal Revision Application No. 106 
a = of1932. l 
“November 17, 1932. 
-NANAVUTTY, J.. 
` JAI NARAIN—APPLICANT 


i VETSUS > 
EMPEROR— COMPLAINANT — OPPOSITE 
PARTY. i ; 


Criminal Procedure Code (Act V of-1898), s. 439— - 


Revision— Grounds set forth challenging findings of 
fact—Interference, if proper—Evidence Act (I`of 
18%2), s.< 114 Illus. (a,—Perscn found im” - pos- 
session of stolen property a couple of hours after 
burglary —Conviction—Legality of—Penal Code (Act 
XLV’ of 1860), 8. -457—Offence under, f 
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"laya down that 


97 to 101: of the Civil` Procedure : 


“the stolen 
- after the commission of the burglary and 
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Where the grounds set forth in an application 
for revision really challenge the findings of fact 
arrived at by the lower Appellate Court, they are 
not proper grounds for a criminal revision. 
Illustration (a) of s. 114 of the Evidence Act 
the court may presume that a 


man whois in possession of stolen goods soon 
‘after the theft is either the thief or has received 
the goods knowing them to be stolen. A person 


fvund in possession of the stolen property a couple 
of hours after the commission of a burglary can, 
therefore,- be rightly convicted of an offence under 
s. 457, Penal Code. 


Criminal Application for revision from’ an 
order of the Sessions Judge, Sitapur, dated 
the 12th April, 1932. 

Mr. H. D. Chandra, for the Applicant. 

Mr. H. K. Ghose, The Assistant Govern- 


ee ee 


revision of an appellate order of the 


. learned Sessions Judge of Sitapur uphold- 


ing the judgment of Mr. Nigham, Magis- 
trate of the first class at Sitapur convict- 
ing the applicant, Jai Narain of an offence 
under s, 457 of the Indian Penal Code and 
sentencing him to one year’s rigorous im- 
prisonment and a fine of Rs. 50 or m 
default toundergo a further termof three 
months’ rigorous imprisonment. I have 
heard the learned Counsel for the Appli- 
cant. The groundsset forth in this appli- 
cation for revision really challenge the find- 
ingsof facts arrived at by the lower Ap- 
pellate Court and ure, therefore, not pro- 
per grounds for a criminal revision. 
The applicant has been rightly conviéted 
of an offence under s. 457 of Indian Penal 
Code. The facts as found established by 
the lower Appellate Court are that the 
applicant Jai Narain was found in pos- 
session ofstolen property at about 2a. M. ` 
on the morning of the 13th of January, 1932. . 

That very night a burglary had been : 

committed inthe shop of Kamta Prasad im 
Mohalla Thompsonganj in the town of 
Sitapur. Illustration (a) of s. 114 of the 


“Indian Evidence Act laysdown that the 


courtmay presume thataman who is in 
possession of stolen goods soon after the: 
theft is-either the thief or has ‘received 
the goods knowing them to “be stolen. 
The applicant was found in possession of 
property a couple of hours 


was therefore, rightly convicted of an 
offence under s.457 of the Indian Penal . 
Code. 

Theonly other plea that was urged on 
behalf of the applicant was that the ‘sen- 
tence passed upon him was too- severe. 


- In viewof the truculent and unrepentant 
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attitude taken up by the applicant and in 
view of the circumstances of the case as set 
forth in the judgments of thelower Appel- 
` late Court and of the trial Court I am not 
disposed totake a lenient view of the con- 
duct of the applicant in this case. The 
burglary was well planned with the assis- 
tance of the servants at the shop of 
Kamta Prasad. The amount of property 
stolen is very large and, therefore, [ see 
no reason to reduce the sentence passed 
upon the applicant. I accordingly reject 
this application for revision and uphold the 
conviction and sentence passed upon the 
applicant, Jai Narain. 

NA, Application rejeċtėd. 


- 
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ALLAHABAD HIGH COURT: 

“Second Civil Appeal No. 1547 of 1931. 

l February 28, 1933. 

| IQBAL AHMAD. AND KISCH, JJ. 

‘RUP NARAIN SINGH AND ANOTHER — 

DEFENDANTS APPELLANTS 
versus 
HAR GOPAL TEWARI AND OTHERS 
PLAINTIFFS AND DeFenD :NTS—RESPONDENTS. 

Provincial Insolvency Act(V of 1920), 93.23 (2) (4), 
88—Transfer of Property Act (IV of 1882),s, 4s— 
Mortgage by undischarged insolvent — Validity — 
Distinction betwe n vid ani voidable transfers 

An alienation by an undischirged insolvent of 
property belonging tohim is not void but only 
voidable at the option of the Receiver or the court, 
<“ [p, 837,col 2] 

Inthe.case of a mortgage by an undischarged 
insolvent, on the passing ofan order of discharge 
thè property re-vests in the mortgagor and the mort- 
gagee can then enforce the mortgage by sale of the 
ae nokia Sarup v. Nand Ram (1), relied on, 
Py distinction wiist be drawn between cases in which 
because of a statutory prohibition a person is. in- 
competent to contract or to. transfer his ‘property and 
cases where the person entering into a contract or 
transferring his property is under no suca disability. 
In the former casethe contract or the transfer would 
be wholly void but in the latter class of cases it 
would only be voidable and. not-void ub initio. [p. 
837," col 2.) 

Second Civil Appeal from the decision of 
the Second , Additional Subordinate Judge, 
Gorakhpur, dated the 21st May, 1931. 

Mr. A. P' Pandey, for the Appellants. 

Messrs. Haribans Sahat and Sri Narain 
Sahai, for the Respondents. 

Judgment.—This appeal arisesout of a 
suit for sale-on,a mortgage dated the 5th of 
September, 1924. .The mortgage deed was 
executed by Ramnaresh Singh, defendant 
No. landhis sons. Brijnandan-Singh and 
Lahiri Singh who were arrayed as defend 
an{s:Nos. 2, and3 in the suit Musammat Mun- 
no-Jcuari, he mother of Ramnaresh Singh, | 


1 
~ 
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also joined inthe execution of the rhortgage 
deed andshe was impleaded as defendant 
No. 4. She, however, died during the pen- 
dency ofthe suit and isnot a party to the 
present case. ` 

The mortgage deed was for a sum of. 
Rs. 551. Out of this amount a sum of: 
Rs, 857-5-2 was borrowed bythe mortgagors 
for discharging a simple money decree 
against Ramnaresh Singh and for the pay; 
ment of Government Revenue, The pro- 
perty mortgaged originally belonged to 
Musammat Munno Kuari but before the. 
date of the mortgage Musammat Munno 
Kuari had transferred that property by 
gift to Ramnaresh Singh. Therefore the 
property on the date of the mortgage. was 
owned by Ramnaresh Singh. The mortgage 
was in favour ofthe father of the plaintiffs- 
respondents, and it is not disputed that the 
plaintiffs have succeeded to the rights of the 
morigagee. i 

. Rup Narain Singh, a nephew, and 
Lachmi Narain Singh, a brother of Ram- 
naresh Singh, were also arrayed as defen- | 
dants to -the suit on the allegation that.. 
they were subsequent transferees of a por- 
tion of the mortgaged property. : 

. It iscommon ground that before the exe- 
cution of the mortgage deed Ramnaresh 
Singh had been adjudicated an insolvent 
and wes an undischarged insolvent on the 
date of the mortgage. Itis further admit- 
ted that an order of discharge was passed 
onthe 14th of February, 1928, and on the 
date of the institution of the suit giving 
rise to the present appeal Ramnaresh was_no 
longer an insolvent. : 

The suit wasnot contested by the execu- 
tants ofthe mortgage deed. Rup Narain 
and Lachhmi Narain contested the suit inter 
alia onthe ground that the mortgage-deed, 
having been executed by Ramnaresh when 


he was an insolvent, was void and unenforce- 


able. They further denied the allegation of 
the plaintifis that they were subsequent 
transferees of the mortgaged property. 

The trial Court held that Ramnaresh 
being an undischarged insolvent on the 
date of the mortgage “had no right to deal 
with the property and the hypothecation of 
the same was invalid.” It also held that 
Rup Narain was not proved to be asubse- 
quent transferee of the mortgaged pro- 


perty but ihat Lachhmi Narain was subse- 


quent transferee of a portion of the mort- 
gaged property. -But in view of its finding 
that the mortgage was invalid it refused to 
pass a decree forsale of any portion of the 
mortgaged property. and accordingly dis- 
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missed the claim against Rup Narain and ` 


Lachhmi Narain. It, however, passed a 


simple money decree against Lhe executants- Op é 
- not wholly void. It is true that the effect of 


of the mortgage deed, as ithe claim was 


- brought within six years ofthe accrual of 


the cause of action. - EO 
The plaintiffs appealed in the lower Ap- 
pellate Court contending that they were 
entitled toa decree for sale with respect to 
_ the entire amount claimed by them. At 
the hearing of the appeal, however, their 
learned Counsel] pressed the appeal only 
with respect to the sum of Rs. 897-5-2 which 
was borrowed forthe payment of a decree 
and Government Revenue. The lower Ap- 
pellate Court held that the mortgage-deed 
was not void but only voidable at the option 


of the Receiver or the court that had ap- | 


pointed the Receiver in the insolvency case 
and, asneither the Receiver nor the court 


had taken exception to the mortgage deed, ° 


the mortgage was enforceable at law. It 
further held -that both -Rup Narain and 
Lachhmi Narain were subsequent trans- 
ferees of the mortgaged property and the 
property in their hands was liable for the 
satisfaction of the plaintiffs’ claim. The 
lower Appellate Court, ‘accordingly, modi- 
fied the decree of the trial Court by grant- 
ing to the plaintiffs-a decree for sale with 
respec! to Rs. 857-5-2 with interest. at the 
stipulated rate from the date of the bond 
till the period of grace fixed by the decree 
forsale. | - l 

Rup Narain and Lachhmi Narain have 
come up in second appeal to this court and 
itis contended on their behalf that the 
mortgage deed was void and unenforceable 
- and that the plaintiffs were not entitled to a 
decree for sale. In-support ofthis conten- 
tion relidnceis placed on s. 28 (2) and (4) of 
the Provincial Insolvency Act by which itis 
provided that on the making of an order 
of adjudication the whole of the property of 
the insolvent -vests in the court. or the 
Receiver, and that the property, which is 
acquired or, devolves on the insolvent after 
the date of the order of adjudication and 
beforehis discharge also vests in the court 
or the Receiver. Jt is argued that the gift 
by Musammat Munno Kuari to Ramnaresh 
Singhdid not vest the property gifted in 


Ramnaresh Singh and . that that property - 
vested in the Receiver or the Court, and, : 
as such, Ramnaresh Singh had not a dispos- — 
Accordingly it is ` 


ing power over the same. 
urged that the mortgage was wholly void. 
We areunable to agree with this contention. 
We are of opinion, for the reasons about to 
“be given, that an alienation by an undis- 
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“makes it clear that 


‘the property: did not vest. 


' former -case the contract or 


‘or toenter into any contract which-may 
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charged insolvent of property belonging to 


him is not void but only voidable at the 


option of the Receiver or: the court and is 


an order of adjudication is to vest the pro- 
perty of the insolvent which belonged to 
him, or which he acquires while the order 


‘of adjudication is in force, in the Receiver 
- or the court,and therefore, an insolvent is 


incompeient to deal with or to dispose of 
the property that isvested in the Receiver. 
It is however quite another thing to say that 
an alienation by an insolvent is wholly 


-void and cannot be enforced against -him 


after an order of discharge has been passed 


and the property has been divested from 
- the Receiver and revested in: the insolvent. 


Notwithstanding the order of adjudication, 
an insolvent -is not incompetent .to . enter 
into a contract and there is no -statutory 


‘provision prohibiting an insolvent from 


transferring his property. A -reference to 
s. 38 of -ihe Provincial Insolvency. Act 
the insolvent, .even 
after the dateof an order cf adjudication, 
is competent to enter into composition with 
his creditors, Jnother words he can: enter 
into a contract withhis creditors. There is 


--no statutory: prohibition with respect to the 


transfer of the property of the insolvent. A 
transfer of his property by the ‘insolvent 
cannot, therefore, be wholly-void, It is no 


doubt voidable at the option-of the Recei- 


ver.or the court, for the simple reason that 


_solong as ihe order of adjudication is in 
- force the property vests -in ‘the ‘Receiver. or 
< the court, and it is open to-them to refuse 


to recognise the validity of the transfer by a 
person in whom, at the time ofthe transfer, 
A distinction 
must be drawn between cases in which be- 


-cause of anstatutory prohibition, a person is 


incompetent. to contract or to transfer-his 
property and: cases where the person enter- 
ing into-a contract or transferring his pro- 
perty is under no such disability. In-the 
the transfer 
would be wholly void but inthe latter class 
of cases it would only be voidable and ‘not 
void ab initio. To illustrate the former 
class of cases reference may-be made tos. 37 
of the Court - of Wards Act, (U.P. Act No. 


#esvacse 
pa 


involve him in pecuniary liability. Simi. 
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tly it isprovided by s. 19 (2) of the Bun- 
dolkband Tae bên Estates Act that so 
long as the Commissioner has not declared 
that the proprietor has ceased to be sub- 
ject to the d.sabilities mentioned inthe Act, 
. the proprietor shall be incompetent..... 


“in the land or any part thereof. There are no 
. analogous provisions to be found’in the 
` Provincial Insolvency Act. 


The view that we take finds support from . 


ie decision in Sham Sarupv. Nand Ram 
ay We are not overlooking the fact that in the 
reported case the mortgage made by the 

insolvent was for discharging an earlier 
‘mortgage executed’ by him and oneof the 

. grounds on which the learned. Judges held 
~ that the mortgage was’ not void was, that 
bys. 16 (5) of the Provincial Insolvency Act 
“(Act No. IIT of 1907) which corresponds 
| tos. 2x: (6) of. the present Insolvency Act, 
. the remedies of,a secured creditor for the 
realization ofhis debts are not affected by 
the mere fact ofthe debtor being adjudica- 
ted an insolvent. Butthe learned J udges 

further observedin that case that it is not 
open tothe representatives of an insolvent 
to assail the validity of a mortgage executed 
by him, if the mortgage has not been 

avoided bythe creditor of the insolvent or 
the Receiver appointed by the court. 

It is contended by the learned Counsel 
_for the defendants-appellants that as a 
transfer by an insolvent of the property 
that is vested in the Receiver has the effect 
of defeating the provisions of the Provincial 
Insolvency Act, the transfer must be void. 

The assumption that the transfer in any 
“way defeats the provisions of the Provincial 
‘Insolvency Act is unfounded, for the simple 
reason that it is open to the Receiver or 


the court to avoid the transfer and to ignore ` 


| Nn the ta case on the date of the 
tgage, the 
spores the Receiver but, before the date 
. of suit, an order of discharge was passed and 
on the passing of that order, the mortgaged 
property- revested in Ramnaresh, and, 
. therefore, the mortgagee was, in view of the 
provisions ofs. 43 of the Transfer of Pro- 
perty Act, entitled to recover the mortgage 
debt by sale of the mortgaged property. 


Ramnaresh on the date that he executed the ; 


mortgage was no doubt not “authorized to 

. transfer’ the property -mortgaged but, on 

- the passing of the order of discharge, the 

mortgaged property revested in him and the 

mortgagee could, therefore, enforce the 
(1) 63 Ind, Oas; 366; 43 A 555; 19 A L J 511, 


to- 
sell, mortgage or lease his proprietary rights 


$, 6. bHaifadiArjr v. isptad HUSAIN. 
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_Mortgageby sale of the mortgaged pro- 


`~ 


- 


t 


- 


property mortgaged had | 


perty. 
Exception is also taken to the finding of 
the lower Appellate Court that Aup 


Narain and Lachhmi Narain were subse- 
quent transferees of the mortgaged pio- 
perty. After the execution of the deed: of 
gift by Musammat` Munno Kumi Ram- 
naresh applied for mutation of: names in 
his favour. Rup Narain Singh’ filed an 
objection in the mutation case and a com- 
promise was arrived at between him and 
Ramnaresh. By. .the compromise Ram- 
haresh gave 14 bighas 10 biswas out of the 
gifted property ‘to Rup Narain. It was 
stated by Rup Narain’s Counsel in ihe 


trial Court that “14 bighas 10 biswas were 


transferred to Rup Narain. by, Ramnaresh 
after the execution of the mortgage deed in 
suit.” In view of this statement. of the 
Counsel of Rup Narain it is manifest that 
Rup Narain Singh wes a subsequent trans- 
feree of a porticn of the ‘morlgaged: pro- 
perty. Lachhmi Narain alleged in his 
written statement that he had purchased a 
portion of the mortgage property: “at an 
auction sale held by the Revenue Court in 
connection with an inso:vency case of the 
court of the Second Additional J udge, and 
the remaining propeity was purchased by 
him at another auction sale.” This p:ea 
remained entirely unsubstantiated at the 
trial. We have, therefore, no hesitation in 
agreeing with the lower Appellate Court 
that both Rup Narain and Lachhmi Narain 
were subsequent transferees of the mort- 
gaged property. l 

In our judgment the decree appealed 
against is perfectly correct and we accord- 
ingly dısmiss this appeal with costs. 

A. Appeal dismissed. 
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OUDH CHIEF GOURT. 
Civil Applications Nes. 54and 55o0f 1932. 
November 4, 1932, 
a -Smrtu, J. 
J.C. BHATTACHARJI—Darenpant— 
APPLICANT 


Versus -o 
ISHTIAQ HUSAIN KHAN—Praintire— 
OPPOSITE PARTY.’ 

Provincial Small Cause Courts Act (IX of 1887), 
s. 26—Suit for rent by B accepted as landlord— 
Decree—Sutt for rentby O—Admission—Decree = 
Interference with decision—If proper—Civil Pro 
cedure Code (Act V of 19.8), O. I, r 18— Objection 


~as to non-jetnder—Not to be entertained when raised 


too late. 


© A took certain premises for rent and negotiated 


aa 
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with Bwho alleged himself to be owner. A 
gave B an acknowledgment that he had taken the 
premises from him on rent and would ‘in future 
pay rent to him. Despite this A senta letter: to 
B that he was convinced that C was the real 
owner and that he proposed to deal with C in 
future. B instituted a suit for rent ofthe shop 
for a certain’ period and got a -decree. Subse- 
quently C filed a suit for rent for a subsequent 
period and got adecree for rent on consent:— : 


- Held, that 
the defendant A having accepted B as 


B's suit was rightly decided in that 
his land- 


lord was estopped from denying his title, accord- 


iog tothe principles laid down in s. 11€, Evidence 
ct. a i l 
- Held, also, that in view of the admission, C's. suit 
was also rightly decreed and ihat the decision in 
each of the suits taken separately was unimpeach- 
able and there was no justification for interfering 
under s. 2*, Provincial Small Cause Courts Act, 
simply because the two results taken together 
were anomalous Khwaja Altaful Rahmanv. Agha 
Jan (1l)and Muhammad Bakar v Bahal Singh 13), 
referred to. Vs 

Objections as to non-joinder of parties under 
O 1, r..13 cannot be enteriained when they 
are raised too late, e g., when the court has 
finished thecase except for delivery-of judgment 
Gopi Nath v. Mumtoz Ali (1), referied to ; 

Application against (he | decree, of 
the Second Additional Judge, , Small 
Cause Court, Lucknow, dated the 19th 
January, 1932. - 

Messis. A. P. Singh and Moti Lal 
Tilhari, for the Applicant. 

Judgment.— These applications are -con- 
nected, and: can be disposed of by ‘one 
judgment. They are both by one J.C. 
Bhattacharji, against whom decrees have 
been passed in the twò suits in question 
in respect of the rent of a shop at Luck- 
now. 2 $ 

The ‘facts ‘briefly are that about the 
middle of 1931. the applicant negotiated 
for the premises in question. He first dis- 
cussed ‘the matter with Darogha Qamar 
Husain, who was the plaintiffin the suit 
(No. 4328 of 1931), out of which the appli- 
cation No. 55 arises.. There was some 
disagreement as to the amount of rent to 
be paid, and according to Mr. Bhattacharji 
he aflerwards heard that one Ishtiaq Husain 
Khan, ashe putit, “used to realise rent.” 
Accordingly he arranged .with him to pay 
Rs. 25 a month. Afterwards however, 
Qamar Husain objected, and ` alleged 
himselfto be the owner of the house, where- 
upon Mr. Bhattacharji- admittedly gave 
Qamar Husain a typed .acknowledgment, 
‘dated 14th June 1931, -that he had taken 
‘the shop from him and would. in . future 
pay the rent to him, Ishtiaq Husain 
Khan; it should be mentioned, isa nephew 
of Qamar Husain, Despitethe fact that-on 
the ldth June,, Mr. Bhattacharji had 


1 
e 
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acknowledged. Qamar Husain to be his 
landlord, he afterwards addressed to him 
aletter onthe 24th July, 1931, saying that 
he proposed to dealin future with Ishtiaq 
Husain Khan who, he was convinced, was 
the real owner of the shop. Qamar Husain 
afterwards, on the 15th September, 193], 
instituted a suit for the rent of the shop 
from the 15th July, 1931, to the 14th 
September, 1931, and got a decree. 

In ‘the Suit (No. 5795 of 1981), out of 
‘which the application No. 54 arises, 
-Ishtiaq Husain Khan sued for the rent of 
-thesame shop for the period 15th October 

tothe 14th December, 1931,—he claimed 
however, only atthe rate of Rs. 15 a month, 
That claim was admitted bythe defendant. 
and accordingly the suit was decreed. 
Both. the suits, it should be mentioned, 
were decided by Mr. Tika Ram Misra, the 
Second Additional Judge of the Small 
‘Cause.Court.. I understand that Qamar 
Husain also holds a decree for the period 
15th September, 1931, to the 29th January, 
1932, but that decree is not now befoie 
me. The decrees that Ihave to consider 
‘are those for the period 15th July to the 
14th September, 193],in favour of Qamar 
, Husain, and for the period 151h October, 
1931, tothe 14th December, 193], in favour 
of .Ishtiaq Husain Khan. 

It is urged forthe applicant thut he -has 
had decrees passed against him in. respect 
-ofthe same shop in favour of two diffe- 
rent persons, but unreasonable as this 
may be, according to ordinary principles 
of common sense, I do not see that the two’ 
judgments before me can be objected to. 
In Qamar Husain’s suitthe learned lower 
Court rightly. took the view that having 
accepted Qamar Husain as his -landlord, 
the defendant was estopped from denying 
Qamar Husain's title according to the 
principles laid down ins. 116 of the Evid- 
‘ence Act. Qamar “Husain’s suit was, 
therefore, rightly decreed. i 

It isurged for the applicant that Ishtiaq 
Husain Khan ought to have -been made 
‘a party,and an application was made at 
‘a very late stage in Suit No. 4328 of 
1931 asking that that be done. The 
learned lower Court, however, had appar- 
‘ently finished the case save for the delivery 
of judgment, by the time that applicaticn 
was made, and the application was accord- 
ingly rejected. The object of: the two 
applications that are now before me -is to 
have both the suits sent back for deter- 
mination ofthe question which of the two 
plaintiffs was really entitled to the yen of 
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‘the shop. In this connection'-referente was 
made'to ‘a ruling, Khwaja, Altafut Rhaman 
v. Agha Jan (1). Asto the refusal of ths 
lower Court to make Ishtiaq Husain Khan 


a party in Qamar Husain’s suit, reference - 


was made to-a ruling, Gopi Nath v. Mumtaz 
Ali ` (2).. The contention is that - on the 
principles laid down ‘in that ruling the 
lower’ Court’s order refusing to make 
Ishtiaq Husain Khan 4 party in; Qamar 
‘Husain's suit is revisable. - On the- general 
principles applicabie to applications under 
s.25 of ihe Provincial Small Cause Courts 
Act, reference -was made to a ruling, 
Muhammad Bakar v. Bahal Singh (3). As 
-against the applicant's contention in the 
‘matter of the lower Courts refusal to 
‘implead Ishtiaq; Husain Khan- in Qamar 
Husain’s suit, I am referred io the Code 
of Civil Procedure, O. I, r. 13. It is clear 
from the contents of that rule that- the 
applicant's dbjection about the non-joinder 
of Ishtiaq Husain Khanin Qamar Husain’s 
suit was raised too late. Issues were framed 
in that suit onthe 9th December, 1931, and 
it was not till the 20th January, 1932, 
that the applicant applied that Ishtiag 
Husain Khan be impleaded. The learned 
lower Court could not allowthe application 
at that stage, and rightly rejected it. 

As I have said, ‘Qamar Husain’s suit was 
rightly decreed, and in viewof the admis- 


sion by Mr. Bhattacharji of Ishtiaq Husain, - 


‘Khan's claim, I do not see that the court 
could do anything but decree that claim 
“also. The decision in each-of the suits, 
taken separately, was unimpéachable, ` and 
I ‘see no justification for interfering under 
s. 25 of the Act concerned because the 
two results; taken together, are anomalous, 
The applicant ‘has only himself to blame 
for the difficultics he got into. Those 
difficulties were due in the first place to his 
first - acknowledging, and then denying, 
Qamar Husain as his landlord, ‘and in the 
second place to his not applying at the 
proper time for suchan array of parties as 
would ‘have enabled the question as between 
Qamar Husain and Ishtiaq Husain Khan 
to be thrashed out. 

“Taking the view I do of the matter, I 
` dismiss both of these applications, with 
costs. l i 
N.-A, 5 Applications dismissed. 

(1) 19 Ind. Oas.-473 
. (2) 116 Ind. Gas. 58;6 O. W. N. 118; A. I. R 1929 


Oudh 148. 
: (3) 13 A 277; A W N 1881, 80, 
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ALLAHABAD‘HIGH-COURT. 
Second Civil Appeal No. 1169 of 1931. 
April 20, 1938. | 
RaACHHPAL SINGH AND NiamaT ULLAH, JJ. 
Lala GANESHI LAL AND oTHERS— 
PLAINTIFFS— APPELLANTS 
versus 


Messrs. ANWAR KHAN MAHBOOB Co.— 
DEFENDANTS RESPONDENTS. 

Trade mark— Infringement— Suit by alleged in- 
fringer for negative declaration that defendant has 
no exclusive right—Maintainability — Exercise of 
discretion~ Specific Relief Act (I of 1877), s. 42. f 
- The defendants had been manufacturing biris at 
Jubbulpur since 1919 bearing the trade mark of 
‘chand tara’ (crescent and star). Jn 1927 the plaintiff 
started the business of manufacturing birisat Sihora 
in the Jubbulpur District bearing the same trade 
mark of ‘chand tara’. It was found that there were 
in the market at least a dozen brands of biris bearing 
‘chand tara’ trade mark. The defendant claimed to` 
beexclusively entitled to use the aforesaid trade 
mark and lodged a complaint against the plaintiffs 
in the courtof the City Magistrate. The plaintiffs 
thereupon instituted a suit fora declaration to the 
effect that the plaintiffs are entitled to use “chand 
tara” mark on Obiris manufactured by them 
and the defendant was not entitled to refrain ~ 
them from using this trade mark, and for damages: 

Held, Per Rachhpal Singh, J.—That in a case of this 


_ Dature itis for the person whose trade mark was 


infringed to complain of the infringement and the 
person who is alleged to have infringed cannot be 
allowed to deprive the other party of his remedies by 
getting a negative declaration of this nature; and the 
- declaration sought could not, therefore, be granted. 
Mohammad Abdul Kedar v. Finlay, Fleming & Co (1), 
referred to l i i 
Per Niamat Ullah, J.—It cannot be laid down that 
a declaratory’ suit of.this nature is not maintainable 
but in ,the circumstances of the present case the 
declaration should not be granted. p 
Second Civil Appeal from the decision of 
the District Judge, Aligarh, dated the 30th 
July 1931. ~ 
Mr. P. L. Banerji, for the Appellants.: 
“Dr. K. N; Katju, Messrs. S. 'K. Dar, 
Mukhtar Ahmad and Abdul Khalik, for the 


t: 


Respondents. 


Rachhpal Singh, J.—This-is a second 
appeal. by the plaintiffs-appellants arising 
out of asuit for a declaration to the effect 
that the plaintiffs are entitled to use “Chand 
Tara” mark on biris (cigarettes) manufactur- 
ed by them and the defendant was not entitl- 
ed to refrain them from -using this trade 
mark. They alsoclaimed torecover Rs. 20 
as damages. 

The suit was decreed by the first Court, 
The defendant preferred an appeal to the 
court of the Subordinate Judge. He allowéd 
theappeal and dismissed the suit of the plaint- 


- Iffs. The plaintiffs have come upto this court 


in. second appeal. | | 
_ The “plaintifis “carry “on business -. of 
Manufacturing ‘biris’ at -Sihora “in ‘the 


1933, : 


Jubbulpur. District; ‘They: have an agency 
in Aligarh District for the sale of these 
‘biris’. Their ‘birt packets bear the trade 
mark of “Chand Tara”;that is crescent and: 
star. The lower Appellate Court has found 
that the firin of the plaintiffs started their 
business some time in 1927 and since, they 
have been using the above-mentioned.trade 
mark. The defendant has also been manu- 
facturing ‘biris’.at Jubbulpur since at least 
1919. Their packets :also bear the trade 
mark of: “Chand Tata”. The learned Subor- 
dinate Judge has also found it established 
that there are in the market, at least.. one 
dozen brands of biris bearing “Chand Tara” 
trade mark. . i 

The defendant claimed to be exciusively 
entitled to use the aforesaid trade ‘mark 
and lodged acomplaint againt the plaintiffs 
in the court of the City Magistrate of Lucknow 
under s3, 482 and 486 of the Indian Penal 


Code for infringing their trade mark..There- . 


upon, the plaintiffs instituted the present 


suit for declaration and damages against the ` 


defendant. | 

The principal question for our con- 
sideration is whether the plaintiffs are 
entitled to the declaration claimed by them 
in these terms: — ; 
“The court may be pleased to declare that the 
plaintifs have got the right to use the trade mark 


and design ‘A’ and that the defendants have no 
right to restrain the plaintfisfrom using the same.” 


I am of opinion- that the court should 
not grant, inthe excercise of its discretion, 
the declaration prayed for. Section 42 of 
the Indian Specific Relief Act provides that 
any person entitled to any legal charac- 
ter, or to any right as to any property 
-may institute a suit against any person 
denying or interested to deny his title to 
such character or right. Now what’ do 
the plaintiffs ask? They ask that the court 
should declare that they have the right to 
the use of thé trade mark of “Chand Tara.” 
In the plaint there is no such sug- 
gestion, and no such case "has been made 


out, that the right to the use of . the ~ 


aforesaid trade mark is “the exclusive right 
of property” which they have ‘acquired 
to ‘the exclusion of every one else. ‘The 
plaintifis say that they use the trademark 
of “Chand Tara” on their 
They are entitled to use this mark so 
long as they do not infringe the rights 
of others. There is no necessity for them 


tight tothe use of any particular trade 
mark. In India, under.the lawas it stands 
now, every one has the ‘right ‘to use any 
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Penal Code nugatory and prevent the 


‘birt’ “packets. ` 


~ 
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kind of trade mark he likes; so long as he 
does- not infringe the right of others already 
acquired. The second prayerof the- plaint- 
iffs is that-it be declared that the defend- 
ants have no right to restrain them from 
using the above-mentioned trade mark. This 
implies that the ‘defendant has no right 
to the trade mark which would beinfring- 
ed by the defendant using the same. In 
my opinion, a declaration of this- kind 
should-not be granted. In a Burma, case 
in which thefacts were very similar to the 
ohne before -this court, Muhammad Abdul 
Kader v. Finlay Fleming. and Co. (1), 
Chari, J., made the following observations 


-with which I entirely agree :— 


‘It is for the person whose trade mark is infringed 
to complain ofthe infringement. Such a person has 
two remedies open tohim He can file a complaint 
in Criminal Court, or he can get an injunction from a 
Civil Court. He may choose theformer remedy as 
being the more expeditious. Whatever his reasons 
may be, the choice is entirely his, and it is not 
for the person who is alleged to have infringed 
on his rights to dictate tothe owner or proprie- 
tor of the trade mark, what remedy he shail seek. 
In. acase of a private prosecution in which a civil 
or quasi-civil right is involved,a Magistrate, na- 
turally and properly is bound to stay his hands till 
a civilsuitin which the same right is in question, 
is adjudicated upon. The judgment of the Civil 
Court, whether binding or not, can always be ten- 
dered in evidence in the criminal case. The re- 
sult of entertaining a suit of this description ‘in 
which an extraordinary negative declaration is sought 
will be to render the provisions of the Indian 
owners of 
the trade marks from seeking relief in any but a 
Civil Court. Where the aggrieved party files a 


‘complaint before a Magistrate, his opponent, by the 


simple expedient of a declaratory suit and -at the 


_trifilmg expense of ten rupees, cin drag him out of 
. the. Oriminal Court to the Oivil Court. 


Ww 


These remarks are applicable to the case 
before us. In suits brought to obtain dec- 
larations under s. 42 of the Indian Speci- 
fic Relief Act, it :is discretionary with the 
court to grant or refuse the relief and in 
every case the court will consider whether 
the relief should be granted having re- 


‘gard to the circumstances of each case, 


In the present case the plaintiffs ask for 
a sort of a negative declaration. -It is 
not their case that they have an exclusive 


_ tight to the use of the trade mark in 
question and that the defendants havein- 
_ fringed that “property right” of theirs. . As 


no right of the plaintiffs has been infring- 
ed by the defendants, the plaintiffs should 


not have the declaration claimed by them. 
| It should be distinctly understood ‘that I 
l express no opinion on the rights of the 
to get a declaration that they, have the `, parties as regards 


~ mark in question. ` 


the use of the trado 


(1) -L11 Ind.-Oas. 136; 


6ER 291; A IR 1928 Rang 
256. 
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. The plaintiffs also claimed to recover 
Rs. 200 as damages. In my opinion, the 
claim for damages was entirely miscon- 
ceived. The defendants lodged a com- 
plaint against the plaintiffs under ss. 482 
and 486 of the Indian Penal Code against 
the plaintiffs forinfringing their exclusive 
trade mark. In connection with that com- 
plaint a Sub-Inspector visited the plaintiffs’ 
premises at Aligarh and seized 20 labels 
containing the “Chand Tara” emblem. In 
my opinion, this does not give any right 
to the plaintiffs to recover damages from 
the defendants. The Sub-Inspector simply 
carried, out the orders of the court and 
it is difficult to see how any damages can 
be claimed from the defendants. 

For the reasons given above I dismiss 
the appeal with costs of the defendants in 
‘all the three courts. 

Niamat Ullah, J.- I agree with conclu- 
sions arrived at by my learned brother, 
namely, that the court should not, in the 
exercise of its discretion grant the declara- 
tory relief claimed by the plaintiffs. I 
desire, however, to makeit clear that it is in 
the peculiar circumstances of this case that 
I concur in the view that the declaratory 
relief should be withheld. 

"My learned brother has detailed the 
circumstances in which the plaintiff 
‘instituted this declaratory suit. It is clear 
that his object was to influence the decision 
of the criminal case brought against him by 
the defendant. It is equally clear that, 
according to the plaintiffs, no one has any 
‘right to the use of the trade mark in question 
but that the defendant claims an exclusive 
‘right to use it. In other words, - the 
defendant denies the right- of the 
plaintiffs and every -one else to use 
‘that trade mark. Jt is common ground 
‘that, besides the plaintiffs, there are others 
-who are actually infringing the defendant's 
- alleged right to use the trade mark to the 
- exclusion of every oneelse. In- thestateof 
the pleadings arising from the necessities of 
a case framed as this one is, the plaintiffs 
are inviting the defendant to establish in 
the Civil Court,the right which he (the defend- 
ant) claims and after merely filing the 
plaint and thereby challenging the defend- 
-ant’s right they adopt a defensive role. 
Cases sometimes arise in which the plaintiff 


- does not so much desire to establish a 


positive right in himself but calls upon the 


defendant to establish the right set up by him ` 


- which, if assumed to exist, would affect the 
_ plaintiffs right. Ordinarily there can be 
no objection to a plaintiff seeking a declara- 
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right. 
monopoly enjoyed by the proprietor of a 


_anexclusive right to use it. 
` easily conceivable in which no oné has the 
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tion which negatives the defendant’s right 
and in so doing affirmssome right claimed 
by the plaintiff. Suits fora declaration 
that the defendant is not the adopted son of 
another, whose heir, in the absence of adop- 
tion, the plaintiff admittedly is, or that the 
defendant isnot the owner of the land of 
which the plaintiff is atenant, are familiar 
instances of negative declarations which a 
court may well grant. In such cases a 
cloud is removed from the plaintiffs own 
title when the defendant’s alleged right s 
negatived. 

The position is not, in my opinion, 
materially different where the right claimed 
by the defendant adversely affects the 
plaintiff's position in common with that of 


others similarly situated. I see no reason 


why, ifit is otherwise maintainable, a suit 
for a declaration that the defendant does not 
possess the right which he asserts cannot 
Where the effect of negativing a right 
claimed by the defendant is to directly or 
indirectly affirm a right claimed by the 
plaintiff in common with others, a suit for 


-declaration that the defendant does not 


possess such right is, in my opinion, mant- 
ainable. However the relief may be worded, 
the test is always the same, namely, whether 
the right claimed by the defendant implies 
a denial of the plaintiffs “right as to any 
property” or to some legal character. 

If the defendant has the monopoly of the 
useof the trade mark in question, the 
plaintiff or any one else cannot use it for 
advertising hiš own goods by adopting the 
same trade mark. Indeed, in that case, 


‘using such atrade mark may amountto an 


offence. Where goods bearing a certain 
trade mark find a better market than 
otherwise, theright to useit is a profitable 
There can be no doubt that the 


trade mark is “right to property” in view 
of the gain which accrues from the use of it. 


The liberty to use the same trade mark is 


equally a“rigat to property” for the same 
reason, namely, that its use resulting in 
gain, the goods finding better market, and 
therefore more profit, though not to the 
same extent asin case of a person having 
Cases are 


monopoly of using a particular trade mark, 
for instance, where the original proprietor 
has abandoned his exclusive right to use it. 
If, therefore, the defendant claims, falsely 
according tothe plaintiff, an exclusive right 
to use a certain trade mark, to the detri- 
ment ofthe plaintifin common with others 
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whomay be inclinéd- to use it and make 


some profit throughit even though it may 
be only for a short time, sooner or later 
the customers are likely to discover that 


the trade mark affords no guarantee as 


regards a particular make. A person may 
in good faith believe that heis at liberty to 
use a certain trade mark and yetdoes not 
wish torunthe risk of facing a criminal. 
trial with all the inconvenience and expense 
involved init. Before embarking on any 
extensive use of thetrade mark in question, 
which may entail expenditure, hemay have 
the defendant's presented right examined in 
a court of law with a view to ascertaining his 
own position. The court may, if the ends of 
justice so require, make a, declaration 
whether the defendant has theright claimed 
by him, which carries with itan implication 
for or against -the plaintiff's liberty to use 
thesame trade mark. At the same time, 
the relief of declaration being in the discre- 
tion of the court, it may, in certain circums- 
tances, refuse to grant it, even though it may 
be assumed that the defendant has no right. 
The suit may be dismissed on presentation 
of the plaint or after contest It is, however, 
of importance to distinguish between a case 
which is not maintainable at all and onein 
which the court should not, in the exercise of 
its discretion, granttherelief prayed for by 
the plaintiff. | 

For the reasons discussed above, | am 
unable to subscribe to the broad view 
expressed by Chari, J., in Muhammad Abdul 
Kader v. Finlay Fleming & Co., (1) that 
such a suit is not maintainable atall. But 
[amin agreement with him and with my 
learned brother that,in the circumstances 
like those of this case, the court 
shold not grant the relief claimed by the 
plaintiffs. 

It was alleged in the plaint that the 
defendant has no exclusive right touse 
“Chand Tara” as histrade mark, but that he 
claimed tohave itand was prosecuting the 
plaintiffs for an offence under ss. 482 and 
486, Indian Penal Code. The date on which 
the plaintiff's cause of action accrued was 
given in the plaint as the date on which the 
defendant filed his complaint in the Criminal 
Court. The object obviously was to have the 
criminal proceedings stayed pending the 
civil suit. This object was not, 
however, attained. ‘The criminal case ended 
‘nconviction before the trying Magistrate, 
but in acquittal on revision before the Chief 
Court of Lucknow. It is common ground 


that the trade mark in dispute is being used . 


by several other pe.sons besides the parties 
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to this case. The defendant is claiming a 
right against every one else. The plaintiff's 
suit is not one framed under O. I, r. 8, Civil 
Procedure Code. Any judgment on the 
merits of the case will bind only the partiés 
to this case, though the defendant will have 
to establish his right whether his adversaries 
are only the plaintiffs or all those interested 
in the controversy. The immediate necessity 
which led the plaintiffs to institute the suit 
no longer exists. It is fair to leave the 
defendant to choose his own time and con- 
venience for establishing his alleged right. 
He should havethe liberty to implead as 
may persons in the suit as, according to 
him, deny or areinterested in denying his 
alleged right. In all these circumstances, I 
concur with my learned brother in holding 
that the declaratory relief, claimed by the 
plaintiffs, should be refused regardless of the. 
merits of the case. ; 

By the Court. —The appealis dismissed 
with costs of the respondents. 

A. Appeal dismissed. 


OUDH CHIEF COURT, 
' Civil Application No. 40 of 1932. 
November 10, 1932, 
BIsHESHWAR Nata, J. 
Thakur RAM ANAND SINGH AND ANOTHER 
— PLAINTIFFS’ — APPLICANTS 
VETSUS 
KHEDOO SINGH—DEFENDANT — 
OPPOSITE PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch IL, Art 2—Suit for damages for money paid by 
plaintiffs sor which defendant was liable —If barred 
(vil Procedure Code (Act V of 1908),s. 47— One 
of the plaintiffs not party to the decree—A pplicability 


of s. 47. Da 
A suit for damages for money paid by the plaintiff 

for which the defenJant was liable, isnot barred by 

Art. 2, Sch. IJI of the Provincial Small Cause Courts 


Where one of the plaintiffs was nota party to the 
decree and it is clear that the question cannot be 
decided in execution proceedings, s. 47, Oivil Pro- 
cedure Uode, does not apply. 

Application for revision from an order of 


the Officiating Sub-Judge, as Judge of 
Small Cause Court, Partabgarh, dated the 
7th December, 1931. ; 

Mr. Radha Krishna, for the Applicants. 

Mr. Ghulam Imam, for the Opposite 
Party. 

‘Judgment.—This is an application for 
revision under s. 20 of the Small Cause 
Courts Act against the decree, dated the 
7thof December 1931, passed by the off- 
ciating Subordinate Judge of Partabgarh 


gif i 
inthe exercise of his Small Cause Court 
jurisdiction. < 

On the 16th of April 1924, the defendant 


Khedoo Singh and one Rem Chandra jo‘nt- - 


ly purchased certain zamindari property 
for Rs. 2,700. The property was subject to 
a mortgage for Rs. 1,800 in favour of the 
aforesaid Khedoo Singh and ore Bhagwati 


Prasad Singh. It was arranged that Ram- 


Chandra should pay half the sale considera. 
tion payablé by him in this way, namely, 
Rs. 450 to the vendor and Rs. 900 to the 
mortgagee, Bhagwati Prasad Singh. 
Khedoo Singh the other purchaser was to 
pay Rs. 450 cash to the vendor and retain 


_ Rs. 900 with him for hisshare of the mort- 


gage money. Subsequently : some pre- 
emption suits weré instituted in respect of 
the sale deed and the plaintiffs ultimately 
obtained a decree for pre-emption from 
this court on lhe 28th of February 1927. 
Before the decree for pre-emption was 
passed, the mortgagees Khedoo Singh and 
Bhagwati Prasad Singh had got a decree 
for Rs. 1,188 on the basis of their mortgage. 
This decree was put into execution and on 
the 23rd of February 1930 Rs. 1,188 were 
realized from the plaintiff pre-emptors. 

The plaintiffs’ case was that they were 
liable topay Rs. 900 which were left with 


Khedoo Singh in respect of his share of the 


mortgage‘money. . í 

They also admitted their liability to pay 
interest from the date of their obtaining 
possession. But they denied their ‘liability. 
to pay any interest before their obtaining 
possession. They therefore claim a decree- 


for the interest which had been realized ` 


from them in respect of the period preceding 
the delivery of possession in their favour. 

. The lower Court has held the defendant 
liable to pay interest from the date of the 
sale deed up tothe date of the decree of 


the Chief Court on half the amount of- 


Rs. 900 as representing his share of the 
mortgage. ‘The contentionof the plaintiffs 
in this application for revision is that the 
defendant should have been made hable for 
interest onthe sum of Rs. 900 instead of 
Rs. 450. 

The. learned Counsel for the defendant 
supports this decision on the ground that 
the defendant is only one of-the two mortga- 
gees. 
Court is not correct. As pointed out above, 
Bhagwati Prasad Singh the other mortga- 


- geé had been paid his share of the mottgage 


money in cash.’ The sum of Rs. 900 which 


was left with Khedoo Singh was in respect ` 


of his half interest in the mortgage. Ef he 


THIRUPATHI AYYANGAR V, YEGNAMMAL. 


In my opinionthe view of the lower. 


14310 


is thereforeliable to pay interest for ‘the 
period i6th April, 1924 to 28th February, 
1927, the interest is payable on the entire 
amount of Rs. 900 and not merely on 
Rs. 450. < 

. The learned Counsel for the defendant 
has also contended that the suit is barred by 
thé provisions: of e. 47, Civil Procedure Code 
and by Art. 2 of Sch. Iof the Provincial 
Small Cause Courts Act. - I agree with the 
lower Court that s. 47 does not apply to the 
case. Admittedly one of the plaintiffs was 
not a party tothe decreeand it is obvious 
that the question raised in this case could 
not be decided in the execution proceedings. 
In my opinion Art. 2 of Sch. II also has rio 
application to the case. The suit is one 
for damages formoney paid- by the plain- 
tiffs for which the defendant was liable. 
Arlicle 2 has no application tosucha suit. 

The result therefore-is that I allow the 
application and modify the decree of the 
lower Court by giving the plaintiffs a decree 
for Rs. 155-4 instead of Rs. 77-10 allowed 
by the lowér Court The parties will pay 
and recéive proportionate costs in ‘both the 
courts, 


N-A; Application allowed. 


4 





MADRAS HIGH COURT. ` 
Appeal Against Appellate Order No. 193 
of 1928. _ 

December 13, 1932. 
KRISHANAN. PANDALAI, J. 
THIRUPATHI AYYANGAR 
Alias SRINIVASA IYENGAR 
— DEFENDANT - APPELLANT 

te ' VETSUS 
“YEGNAMMAL-— Praintirr— 


RESPONDENT. 

Ciril Procedure Code (Act V of 1908),3. 50.1,0. XXI, 
r. 16—Application for execution against legal re- 
presentative of-judgment debtor— Absence of prayer 
to add him as legal  representative— A pplicatién, 
validity of—Application returned for amendment 
but not re-presented—Whether sufficient to save limi- 
tation. i 
.The Civil Procedure Code does not contemp- 
late any specific application to bring on recòrd the 
legal representative of the judgment-debtcr 
though in ordinary practice such a prayer is 
usually added in an execution petition. Therefore, 
an application for execution ofa decree against the 
legal representative of the deceased judgment- 
debtor but without an express prayer for adding 
him as the legal representative, is a: valid execution 
petition and serves to eave imitation. Alagiri- 
samy Naidu v. Venkatachala Pathi Ayyar (1), 
Palaniappa Chettiar v. Subramania Chettiar (2), 
Venkatachalam Chetty v. Ramaswamy Servai (3) and 
Venkatalakshmamma v, Garikipati Séshagiri Rao’ (4), 
referred to. n , 

‘Where an application for execution is .returned 
for amendment but iš not re-presented, it will be 


| 
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sufficient to save limitation, Gurrala Seshayya v. 


Yeddida Venkatasubbiah (5), Kamakshi Ammal v. 
Pichu dAyyar (6) and Natesa Iyer v. Ganapithia 


(7), relied on. 

Appeal against an order of the District 
Court, Ramnad, af Madura, dated the 25th 
February, 1928, aud made m Appeal No. 5 
of 1928, preferred against an order of the 
court ofthe District Munsif Paramakudi, 
dated the 21st October, 1927, and madein 
E. P. No. 646 of 1927, in Original Suit 
No. 18 of 1921 of the file of the court of 


the District Munsif, Manamadura. f 


Mr. C. S. Venkatachari, for the Appel- 
lant. 
Mr. A. V.- Narayanaswami Iyer, for the 
Respondent. : 
Judgment. — The legal representative of a 
deceased judgment-debtor whose plea of 
limitation against the execution of the 
decree by the legal representative of the 
decree-holder has been. rejected by both 
ths lower Couris urges the same plea in 
this Second Appeal. The dates are as 
follows :— 
2:th July, 1921 .»» Decree for money in favour of 
Plaintiff against jst defend- 
ant. 


.. both the plaintiff and Ist de- 
fendant died on dates not 
known. 


E. P. No. 400 of 1993 by the 
widow of decree-holder as lega 
representative of decree-holdel 
praying to add ihe name of 
ihe appellant as legal repre- 
sentative ‘6f the deceased judg- 
ment-debtor and praying for 
execution against him. The 
petitioner (respondent) was 
recorded as the legal repre- 
sentative of the decree-holder, 
but as the appellent could not 
be served though three notices 
were taken out, the petition 
was not pressed and eventually 
ues on 26th November, 
23. 


In 1922 


19th July, 1923 n. 


17th July, 1928 =œ Another pətition for execution 
by respondent against appel- 
lant but without an express 
prayer for adding the appel- 
lant ag legal representative of 
the judgment-debtor. This 
petition was returned for sup- 
plying the’ omission but was 
not re-presented 


. -Third execution petition pray- 
ting that petitioner (respond- 
ent) may be added: as legal 
representative of the decree- 
holder, that the appellant may 

- be added as legal representa- 
tive of the judgment-debtor 
and that execution may. issue 


3rd August, 1927 


by attachment and gale of the- 


judgment-debitor's proper- 
ties, é ae 
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It will be noticed that the three execu 
tion petitions are all successively within ` 
three years of the date of decree and. of 
each other. [The-amendment of Art. 182 
(5) by which the date of the final order 
was substituted for the date of the applica- 
tion came into force only on Ist January, 
1928]. If they were applications made in 
accordance with law and to the proper court, 
the plea of limitation cannot stand. The 
appellant’s objection is that the petition 
of 17th July, 1926, was not one in accord- 
ance with law because it did not contain 
an express trayer for adding the appellant 
as legal representative of the judgment- 
debtor. The answer to this as the lower 
Appellate Court has held isthat the Civil 
Procedure Code does not contemplate any 
specific application to bring on record the 
legal representative of the judgment-debtor 
though in ordinary practice such a prayer 
is usually added ın an execution petition. 


“ It was probably this departure from practice 


which cau-ed ihe return of the petition of 
17th July,°1926. But this cannot affect 
the legal validity of the. petition if ‘such 
an express prayer is not necessary. - Section 
50 (1) of the Civil Procedure Codé: says 
that where. the judgment-debtor dies before 
ihe decree has been fully satisfied, the 
holder of the decree may apply to the count, 
which passed it to execute the same against: 
the legal representatives of the deceased, 
That was what was prayed by the petjtion 
of 17th July, 1926. This corresponds to. 
O. XXI,r. 16, which contains the correspond~ 
ing provision in the case of death of the 
decree-holder that the transferee (the legal 
representative) may apply for execution of 
the decree to the court ¡whieh passed it, 
The result of this is that the petition of 
17th July, 1926, was a valid execution 
petition in so far as itasked for execution 
against the appellant though it did not - 
expressly ask for his name being substitut- 
ed. Reference may be made to Alagirisamy . 
Naidu v. Venkatachalapatht Ayyar (1), 
Palaniappa Chettiar v. Subramania Chettiar 
(2), and the recent decisions in Venkata= 
chalam Chetty v. Ramaswamt Servat, - (3), 
and Venkaralakshmamma vw. Garikipati 
Seshagiri Rao (4), It has als> been held 
that where an application has been returned 

ta és Tete he: 409; 48-M 553; 21L W 545; AI 


R 1925 Mad. 701. 
(3) 135 Ind. Cas. 961; 34 L W 866; (1931) M W.N 
L ind. Rul. 


1209; AIR 1932 na s2 (E B) d l; 
32) Mad. 145; 55 a 

Oy 131 Ind Cas ato, 33 L W. 59; (1931) M W.N 

448: CÖM L J 628; A] R 1931 Mad, 303; Ind. Rul. 

(1931) Mad, 562. © 


~~ 
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‘for amendment but not re-presented such 
applications would still be sufficient to 
save limitation: Gurrala Seshayya vV. 
Yeddida. Venkatasubbiah (5),` Kamakshi 
Ammal v. Pichu Ayyar (6), Natesa Iyer 
v. Ganapathia (7). 


- The decision of the lower Courts was 


right and the appeal is dismissed ' with 


costs. 


N. K-A. Appeal dismissed. 

(5) 29 Ind. Cas.16; 28M L J 4#4;2L W 540. 
- (R) 35 Ind. Cas. 876;31 M L J 561;4 L W 103; (1916) 
‘2 M WAN 152. 

(7) 38, Ind. Cas. 136; 40 M 949; 21 M LT 257; 5 L 
W 618; 32M L J 621. 
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; OUDH CHIEF COURT. 
Criminal Appeal No. 361 of of 1932. 
January 9, 1933. l 
BISHESHWAR NATA AND NANAVUTTY, JJ. 

. EMP EROR—COMPLAINANT—ÅPPELLANT 
i ; Versus | 
PANCHAM—Accousrp— RESPONDENT. 
Evidence Act (I, of 1872 ,s3 25, 26+Confession— 
Extra-Judicial confession while in custody of 
village chaukidar—Aumissibility— Village chaukidar, 
if -Police + Officer—Confession—Accused in Police 
custody before and after confession—Value of confes- 
‘ston— Truth of confession, test of. i 
, Under s. 26, Evidence Act, it is only if the confessing 
accused is not in the custody of. the Police that a 
confession’made by him toa-third’ persen ‘becomes 
admissiblein evidence. Where, therefore, the accused 
makes an' extra-judicial confession before certain 
villagers while he isin the custody of a village 
chaukidar, the confession is inadmissible in evidence, 
the -village chaukidar being a Police Officer 
within the meaning ofs. 25, Evidence Act, Queen- 
Empress v. Lester 11), Emperor v Mallangowda (2), 
Gurdial Singh v. Emperor (3), Emperor v. Sheo Ram 


(4), Maung Lay v. Emperor (5) and Dal v. Emperor 


(6), referred to. [p 849, col. ].] - 

The circumstance : that the accused is in Police 
custody before and after making the confession should 
be regarded as discounting the valne of the confes- 
sion. Emperor’v Magbul Ahmad ‘Khan (7), referred 
to. [p. 851, col. 11. 


_ One important test of the truth of a statement con- © 


tained in a confession is the revelation of facts which 
up to the time that the confession was made had not 
been discovered by the Police. [p. 850, col. 2.) 

- Criminal Appeal against an order of the 
Sessions Judge, Hardoi, dated the 10th 
August, 1932. 


. Mr. G. H. Thomas, Government Advocate, 


for the Crown. 

Mr. N. C. Dutt, for the Accused. 

Judgment.—tThis is an appeal filed by 
the Local Government under s. 417 of the 
Code of Criminal Procedure, against the 
judgment of the learned Sessicns Judge of 
Hardai, dated the 10th August, 1932, acquit- 
“ting the accused Pancham Chamar of the 
. offence of wilful murder punishable under 
s. 302 of the Indian Penal Code, 
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The story of the prosecution is s fol- 
lows :— 

Pancham Chamar aged 24 of villcge 
Babnapur in Police Station Behta Gokul in 
the District of Hardoi, had married five 
years ago Musammat Nanhia aged 18, who 
was the daughter of Khanna Chamar. The 
allegation on behalf of the prosecution is © 
that Musammat Nanhia was dirty in her 
habiis, that she had no eye lashes and she 
could not cook food for her husband. It 
was alleged on behalf of the prosecution that 
after four years of humdrum married life, 
Pancham Chamar got tired of his slovenly 
and incompetent wife and intended to 
divorce her. His father-in-law. thereupon 
asked him: to return the-artieles given in 
dowry {f Pancham wanted to divorce Mu- 
sammat Nanhia. The accused Pancham 
would not agree to this suggestion of his 
father-in-law and a panchayat -was held at 
the house of Ramma Singh, zamindar of 
village Babnapur (where Pancham resides) 
in the month of Kunwar. This panchayat 
was held at the instance of Khanna Chamar 
and in this panchayat the accused Pancham 
declared thy; he had nointention of di- 
vorcing -his wife and he further told his 
father-in-law Khanna that the day on which 
Musammat Nanhia reached Khanna’s place 
the latter should consider that she had been 
divorced by him. On the 15th of March, 
1932, (which corresponds to the 8th day of 
the bright half of the lunar month) at 
about midnight when the moon was about 
to set Lila Shaikh (P. W. No. 15) and Nirra 
Kahar beldars of the Canal Department 
were smoking near the culvert of the canal 
in village Husainpur Sahora. They heard 
the thud of some object falling into the 
canal and they imagined that some one had 
thrown one of the wooden planks of the 
syphon which was not in use into the 
water. Thereupon Lila Shaikh and Nirra 
Kahar called out to Gajraj Singh (P, W. 
No. 13) who was in his field close tothe 
culvert that someone had ‘thrown one of the 
wooden planks into the canal, and that 
Gajraj Singh should come and find out as 
to who had thrown it into the canal Lila 
and Nirra themselves proceeded in the 
direction of the culvert. Gajraj Singh 
also ran towards the culvert. When they 
reached theculvertfrom the east they saw 
four or five men running away from it. 
Gajraj.Singh (P. W. No. 13) who had his 
field to the east of the culvert was the 
first to reach the spot and he- alleges that 
he identified five persons amongst whom 
was the accused. Meanwhile Gajraj Singh 
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Lila afid Nirra heard the voice of a woman 
who was inthe water of the canal crying 
out for help. They went along the bank of 
the canalfor a few paces,and then Gajraj 
Singh suggested to Lila and Nira to get 
a rope and a pole sothat with the help 
of the rope and the pole the woman could 
be rescued from awatery grave. Lila and 
Nirra thereupon rushed to their quarters 
and brought a rope and a pole with them. 
By that time the force of the current inthe 
canal had dragged the woman about a 
furlong to the south of the syphon.- Upon 
being questioned the drowning woman 
declared that she was achamarin of Babna- 
purand that her husband Pancham had 
thrown herinto the canal. The canal was 
40 paces wideand 44 feet deep. Lila threw 
out the rope with the help of the pole into 
the canal and asked the woman to catch 
hold of it, She replied that she could not 


catch the rope as she could not lift her. 


hands. Lila, Nirra and Gajraj Singh went 
along the bank of the canal for a furlong 
more untilthe woman was drowned in the 
canal and then they returned back. Lila 
and Nirra went to their quarters and Gajraj 
Singh went back to his field. Next morning 
Lila telephoned to the canal office at Hardoi 
andinformed his superior officer that a 
woman had been thrown inthe canal last 
night and that her body should be detained 
wherever it was found. Thereafter Lila and 
Nirra went to the culvert where the woman 
had been drowned and met Gajraj Singh, 
Bhabhuti Singh (P. W. No. 12) and several 
others. Shortly afterwards Chaukidar 
Himma (P. W. No.17) came to know in 
village Rohalia that the wife of Pancham 
had been thrown intothe canal near village 
Husainpur Sahora. He therefore went to 
Pancham’s house in village Babnapur and 
arrested Pancham and his brother Mohan 
and wastaking themto Thana Behta Gokul 
when he arrived at the culvert, where 
Musammat Nanhia had been drowned. The 
chaukidar thereupon left the accused 
Pancham and his brother Mohan in charge 
of Bhabhuti Singh and went to see thescene 
of the occurrence where the woman had been 
thrown into the canal,so that he might be 
able to give exact information about the 
place of occurrence to the Thanadar. The 
chaukidar also before leaving Pancham 
and his brother in charge of Bhabhuti Singh 
had informed Bhabhuti and others who were 
present there that he suspected Pancham of 
having thrown his wife into the canal. 
After seeing this place of occurrence the 
chaukidar went some distance -along the 
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canalin search of the body. While the 
chaukidar was away, it is alleged that 
Pancham accused confessed to Bhabhuti 
Singh that he had thrown his wife into the 
canal as she was a sımpleton and didnot know . 
how to cook food for him, About a couple 
of hours later Himma chaukidar returned to 
the place where he had left Pancham and 
Mohan in charge of Bhabhuti Singh, and the 
chaukidar was told by Bhabhuti Singh ue 
The 
chaukidar after making enquiries from 
Pancham took him and his brother Mohan to 
the Thanaof Behta Gokul. They réached 
Police Station Behta Gokul at sunset at 
about 6 p.m. on the 16th March, 1932. 
Himma chaukidar made a long report 
(Ex. 9). The chaukidar was accompanied 
not only by Pancham and Mohan but also by 
Khanna Chamar, the father of the deceased. 
Musammat Nanhia. The officer-in-charge of 
the Police Station Behta Gokul as wellas 
Pandit Har Shankar Lal (P. W. No. 18), 
who wrote the First Information Report which 
was dictated by Himma Chaukidar, made 
enquiries from Pancham and his brother as 
alsofrom Himma chaukidar and Khanna, 
the father-in-law of the accused. Pancham 
and his brother were kept in the thana lock- 
up and the second Officer M, Riaz Ahmad 
and some constables were deputed tosearch 
the body of Musammat Nanhiathe wife of 
the accused. Next morning on the 17th 
March, 1932, the Station Officer proceeded 
to the scene of the occurrence with the 
accused Pancham and his brother and 
inspected the scene of the occurrence and 
prepared a sketch map of the same (Ex: 10) 
and took down the statements of certain 
witnesses. On the 18th March, 1982, 
Pancham was produced before Pandit 
Chandra Mohan Nath, Deputy Magistrate of 
Hardoi for having his confession recorded 
and accordingly the Deputy Magistrate 
recorded the confesison of Pancham (Ex. 2). 
On the 19th March, 1932, Pancham after his 
confession had been recorded was sent to jail . 
and on examination of his person by the jail 
doctor a bruise 2” xi” was found on- bis 
back which in the opinion of the jail doctor 
was probably caused by some blunt weapon 
like a lathi (see Ex. 11). On the morning of 
the 17th March, 1932, at about 10 a.m. 
Madhai chaukidar of village Wallipur 
(P. W. No.1) received information from 
Shankar Pasi of Panwabar that the body of 
a womanwas.iound floating in the -canal 
distributory to the south of Panwabar near 
the culvert. Shankar Pasi took. the chauki- 
dar tothis culvert and pointed .out-to-him 
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the body of the woman which was floating in 
thecanal. Madhai Chaukidar went near 


the spot where the body was floating and’ 


tied a portion of the lahnga with kans plants 
growing at the bank ofthe canal so that the 
“body might not float away. He then went in 
search of Niranjan Chaukidar .of Faridpur 


and Chhotkannu Chaukidar of Pabnakhera 
and ‘having entrusted the corpse to their care 
he himself went, away to. Thana Baghauli. 
He reached that Thana and made a report 
(Rx. 1y at about 4P. m., the thana being 
about six miles from Panwabar. The Thana 
muharrir Muhammad Ali (P. W. No. 7), who 
was in charge ofthe Thana at that time. 
proceeded tothe canal distributory near 
‘Panwabar and had the body -taben out of 
the.canaland prepared a panchayatnama 
(Hix.5). There were found on the person of 
the corpse a lahnga, (Ex. 1), a jacket (Ex. 2) 
and some bangles made oflac (Ex. 3). The 
corpse was sent through Ganga Ram const- 
able and Madhai chaukidarto the mortuary 
ab Hardoi for 


Hardoi on the 18th March, 1932, at about 
midday. On thel9th March, 1932, Madhai 
chaukidar returned to Thana Baghauli and 
deposited the clothes and bangles found on 


the personof the deceased woman at the. 


thana with a report (Ex.6). On the 2ist 
March, 1932, Pandit Har Shankar Lal 
Station Officer of Thana Behta Gokul 
received a circular letter from the Superin- 
tendent of Police informing him that the 
body of a woman was found near Panwabar, 
He thereupon wrote a letter to the Sub- 
Inspector of Thana Baghauli asking for the 
details asto the recovery of the body. The 
clothes and other articles found onthe body 
(ofthe woman were sent to Thana Behta 

Gokul through constable Rup Singh. These 
_ articles were shown to Musammat Nanhia’s 
father Khanna and her mother. Musammat 
Khanjani (P. W. No. 9) as also to Musammat 
Nand Rani (P. W.No.4) and Musammat 
Likhana (P: W. No. 10) and other women of 
village Bhammanpurwa, where Musammat 
Nanhia’s father resided. All these persons 
except’ Musammat Nand Rani identified the 
lehnga as that of Musammat Nanhia while 
Musammat Nand Rani identified the 
kamarband or the tape in the said lahnga as 
one which was prepared by her and gold to 
Musammat Khanjani, the mother of Musam- 
mat Nanhia. The accused’s mother and 
Musammat Umrai (P. W. No. 8) also 
identified the clothes and chooris as belone. 
ing to Musammat Nanhia. ‘After complet- 
ing this investigation the Station Officer of 
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Thana Behta Gokul prosecuted: Parcham, 
Mohan, Mendaiand Jhabbu on a charge 
under s. 302 of the Indian Penal Code. The 
Commitling Magistrate discharged Mohan, 
Mendaiand Jhabbu for want of sufficient 
evidence but committed the accused 
Pancham to stand his trialin the. Court of 
Session. . 

_ The learned Sessions Judge after a careful 
and elaborate enquiry came to the conclu- 
sion that the prosecution has failed to prove 
that the accused Pancham had committed 
the offence with which he stood charged and 
so agreeing withthe unanimous opinion of 
the assessors he acquitted Pancham. 

- Dissatisfied with the order of acquittal the 
Local Government has filed the present 
appeal, We have heard ihe learned 
Government Advocate at considerable 
length and have carefully examined the 
evidence on the record, . , , 

. The learned Government Advocate has in 
the first place laid great stress upon the 
evidence adduced on behalf of the prosecu- 
tion which goes toprove that the accused 
Pancham admitted his guilt before indepen- 
dent and respectable villagers the day after 
the murder had been committed. The evi- 
dence in proof of this extra-judicial confes- 
sion said to have been made by the accused 
Pancham consists of the testimony of 
Bhabhuti Singh {P.W . No. 12), Gajraj Singh 
(P. W. No. 13)and Lila (P.W. No. 15): 
We are of opinion that it is not open to 
the prosecution to prove this extra-judicial 
confession of Pancham inthe present case 
in view (f ihe provisions of s. 26 of the 
Indian Evidence Act. Section 26 of 
the Indian Evidence Act is as follows: — 

“No confession made by any person whilst he is in 
the custody of a Police Officer, unless it be made 
in the immediate presence of a Magistrate, skall be 
proved as against such pereon ` : 

. It follows from this section that only if 
the confessing accused is not in the custody © 
of the’ Police can any confession made by 
him to.any third person be admissible in 
evidence. In the: present case the evidence 
of the prosecution witnesses which goes 
to prove the extra-judicial confession itself. 
shows that the accused Pancham was in 
the custody. of the village ckaukidar 
Himma, when he admitted his guilt 
before certain villagers. In Queen-Empress v. 
Lester (1), it was held by the Acting Chief 
Jastice of the Bombay: High Court ihat 
where a person had been arrested on a 
charge of murder and while in .the tempo- 
rary absence of the Police man, had made a 
confession toa friend, such a confession was 

(1) 20 B 165, 
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not adfnissible in evidence in view of the pro- 
visions of s. 26 of Act I of 1872. It was further 
held that notwithstanding the temporary ‘ab- 
sence of the Policemen the accused was still in 
Police custody and that in view of s. 26 of 
the Indian Evidence Act the question 
relating to-the confession of the prisoner 
must be disallowed. 

Again in Emperor v. Mallangowda (2), 
the facts were that an accused, (an under- 
trial prisoner) was sent up by the Magis- 
trate in whose lock up he was in the 
custody of two Policemen to a hospital for 
treatment and the Policemen made him 
over to the doctor and waited in the 
verandah to ‘take him back and while with 
the doctor in his room the accused made a 
confession of his guilt. Abtthe trial, the 
confession was allowed to be proved. A 
question having arisen whether the con- 
fession was properly let in, if was’ held 


that the confession was excluded by the 


provisions of s. 26 of the Indian Evidence 
Act, because the accused who was in Police 
custody up to his arrival at the hospital 
remained in that custody while the Police- 
men were standing outside on the ver- 
andah. 

Sunilarly in Gurdial Singh v. Emperor, 139 
Ind. Cas. 429 (3), it was held by the Lahore 
High Court that the expression ‘Police 
custody” to be found ins. 27 of the Indian 
Evidence Act: did not necessarily mean 
formal arrest but that it also included some 
form of Police surveillance and restriction 
on the movements of the person concerned, 
by the Police. l 

In Emperoriv. Sheo Ram, 108 Ind. Cas. 398 
(4), the facts were that the accused was a post 


master who had been in the police lock up for- 


three days and was brought out temporari- 
ly and taken to the house of the Superint- 
endent of Post Offices and before that 


officer the accused made a confession and. 


was again brought back to the lock up. 
In- these circumstances it was held that 
no breach of the -Police custody was 
occasioned by the temporary separation 
of the accused from the Sub-Inspector of 
Police and the confession made by the 
accused was inadmissible in evidence. 


In Maung Lay-v. Emperor (5), it was hel q 


by the High Court at Rangoon that - as 
(2) 42 Ind. Gas. 597;42 B 1; 19 Bom LR 683; 18 Cr. 
n 


(3) 139 Ind. Cas. 429; Ind. Rul. (1932; Lah. 578; 33 
Or. L J 756; 33 P L R 826; A 1 R 1932 Lah 609; (1932) 
Cr. Cas. 915. | ; 

(4) 108 Ind, Cas. 398, ` i 

(5) 77 Ind. Cas. 423; 1 R 609; 250r.L J 38]; AIR 
1924 Rang. 173. i P g 


EMPEROR V. PANCHAM: 


Bl9 


soon as an accused person or a suspecied. 
person came into the hands of a Polise 
Officer, was, in the absence of clear and 
unmistakable evidence to the: contrary, 
no longer at liberty and was therefore in, 
custody of the Police within the meaning 
of ss. 26 and 27 of the Indian Evidence 
Act, e 

It follows from the rulings cited above 

that the extra-judicial confession alleged 
to have been made by Pancham . before 
certain villagers. is not admissible in 
evidence in view of the provisions of s. 26 
of the Indian Evidence Act. because 
Pancham was- in Police custody: at the 
time. It has been held by Mr. Justice 
Lindsay in Dal v. Emperor, (6), that 
a village chaukidar is a Police Officer 
within the meaning of s. 29 of the Indian 
Evidence Act, and this ruling has been 
followed by this Court in all subsequent 
cases. 
“The result, therefore, is that we must 
exclude from our consideration the evidence 
of the villagers P. W. No. 12 Bhabhuti 
Singh, P. W. No. 13, Gajraj Singh and 
P. W. 15 Lila, so far as it concerns the 
extra-judicial confession said io have been 
made by Pancham in 
Ground No. 4 of the memorandum of appeal 
must therefore fail. 

The next point that was argued by the 
learned Government Advocate on behalf of 
the Crown wasthat the confession of the 
accused made before the Deputy Magis- 
trate on the 18th March, 1932, (Ex. 2) was 
a voluntary and true confession of his 
guilt and was wrongly discarded by the 
learned Sessions Judge. We have carefully 
examined ithe confession of Pancham 
recorded by the Deputy Magistrate on the 
18th. March, 1932, and we haye been re- 
luctantly constrained to come to the con- 
clusion that it is neither voluntary ‘nor 
true. In the first place Pancham was 
arrested by chaukidar Himma at his house 
with the help of Shamle Brahman on the 
16th of March, 1932, and he remained in 
the custody of the chaukidar till he wes 
brought to Thana Behta Gokul at.6 P. m. 
on theevening of that day. He was kept 


in the Thana lock up for the night in- 


tervening between the 16th and the 17th of 
March and instead of being despatched at 
once to headquarters he was kept by the 
investigating Police Officer with him and 
taken. to the scene of the occurrence on the 
17th of March, 1932. He remained the whole 


oo 26 Ind. Gas. 654, 1 O LJ 687; 16 Cr L J 
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of that day with the investigating Police 
“Officer and was locked up in the Thana 
Hawalat or lock up on the night.of the 
17th March, 1932. No explanation is forth- 
„coming as to why the Police did not within 
24 hours of the arrest of Pancham send 
him to the Jail at headquarters. Even 


on the morning of the 18th» March, 1932,. 


Pancham was taken by the Police from 
the Thana lock up before the Deputy 
Magistrate for his confession being recorded 
and after his confession had been recorded 
he wasagain given backintothe custody of 
the Police. The learned Government Advo- 
cate is unable toexplain these circumstances 
and there is nothing on the record to show 
why the accused Pancham remained in 
Police custody for about 48 hours before 
he was put up before a Magistrate to have 
his confession recorded and why even after 
‘this confession had been recorded he was 
again remanded to Police custody instead 
of being sent tothe Jail lock up. There 
isa note made on Ex. 11-A by the Jailor 
to the effect that the under-trial prisoner 
mentioned in that report Ex. 11-A namely 
Pancham was received in Jail at 74. M. 
on the 19th March; 1932. Exhibit 11-A pur- 
ports to be a letter from-the Magistrate to 
the Civil Surgeon of Hardoi requesting the 
latterto examine the injuries to be found. 
on the person of the accused Pancham. In 


his letter dated the 18th of March, 1932, 


the Magistrate states that Pancham was 
“sent to Jail Hawalat today” (that is to 
say 18th March, 1932). It was to show the 
incorrectness of that statement that the 
jailor of Hardoi Jail made a specific note 
to the effect thatthe under-trial Pancham 
was received in Jail at 7 a. m. on the 
morning of the 19th March, 1932. - It would 
thus appear that Pancham was in the 
custody of the Police for nearly three days 
in spite of the express provision in the 
Code of Criminal Procedure’ which lays 
down that no accused person should remain 
in Police custody for more than 24 hours 
without a special order of a Magistrate 
remanding the accused into Police custody 
for specific reasons to be recorded by him 
- in the order of remand. Weare, therefore, 
of opinion that in the circumstances of 
this case the accused Pancham was not 
a freeagent when he made-his confession 
and that the Deputy Magistrate who 
recorded his confession did not remove the 
fear of the Police from. the mind of the 
_ confessing prisoner before he recorded his 
confession as he was directed to do under 
the standing orders of the Government 
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contained in the Manual of the Govefnment 
Orders, Vol. I, para. 853 A. ee 
In the second place the confession itself 
bears intrinsic evidence of.its not being a 
trueone. Ithas been laid down more than 
once by this court that one important’ test 
of the truth of a statement contained in 
a confession is the revelation of facts which 
up to the time that the confession was made, 
had not been discovered by the Police. In 
the present casethe confession is very brief; 
and merely states that the accused: felt 
aggrieved and so pushed his wife down into 
the canal. and then came to his house. 
No details of the crime are set forth. No 
fresh facts not discovered by the Police 
up to thetime that the confession was made 
are to be found in this confession. The 
story told by the accused that his wife had 
illicit intimacy with Shamle and Buddha 
Brahmans is not supported by any evidence 
on the record and itis hard to understand 
how an ugly and.dirty woman, who was so 
thoroughly distasteful to her Chamar 
husband, succeded in finding favour 
with two Brahmans of her village. In 
fact P. W. No. 8 Musammat Umrai Cha-. 
marin who lives close to the house of 
Pancham has deposed in expressterms that 
Musammat Nanhia was not a woman of 
loose character. Even Musammat Khanjani 
(P. W. No. 9), the mother-in-law of the de- 
ceased Musammat Nanhia has not deposed 
to her being a woman of losse character 
and the only reason she alleges that:Pan- 
cham was displeased with his wife was that 
the latter was a simpleton and could not 
cook food for her husband andthat she had 
no hair on her eye-lashes. Prosecution 
No. 11 Khanna, the father-. 
in-law of Pancham, also 
dence similar to that given by Musammat. 
Khanjani (P. W. No. 9) and he has admit- 
ted in cross-examination that Pancham and 
his wife pulled on very well together -for 
the first four years after their marriage. 
The story that these Brahmans of Bab- 
napur kidnapped the accused’s wife is not 
supported by any evidence whatsoever on 
the record. The learned Deputy Magis- 
trate who recorded the confession ought to 
have put questions to the confessing accused 
with a view to elicit details of the crime 
which the accused admitted that he had. 
committed. Absolutely no details of --the © 
crime are to be found in the confession 
of ithe prisoner Pancham. The whole oc- 
currence is summed up in one brief sen-' 


tence contained in the confession of the ac- 


cused whichis as follows :— 


- 


gives evi-` - 
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“I felt a¢grievad and pushed her down into the 
canal and came to my house." 

In the third place it isto-be noted that 
Pancham retracted his: confession at the 
earliest opportunity when he was brought 
from jail and produced before the Com- 
mitting Magistrate. As pointed out by the 
learned Sessions Judge the accused Pan- 
cham when he made his confession did 
not know that he had not to go back to 
Police custody. It was held by a Bench 
of this court in Emperor v. Maqbul 
Ahmad Khan (7), to which one of us was a 
‘party that: 

“the fact that the accused was in Poiice custody, 
before and after making the confession was a cir- 
cumstance which could well be regarded by the 
learned Additional Sessions Judge as discounting 
its value (that isto say the value of the confession 
made by him). The accused when he made the con- 
fession could not but be aware that he had to go 
back into the Pslice custody and to remain there; 
As soon as he was sent to Jail and produced be- 
fore the Committing Magistrate he availed himself 
of the first opportunity he had, to retract the con- 
fession. In retracting it he alleged that he had been 
compelled to make it on account of threats and 
promises of the Police. He could hardly be expect- 
ed to give any evidence in support of it. The cir- 
cumstances are such that we are not prepared to 
say that the learned Additiunal- Sessions Judge 
acted unreasonably in rejecting the confession. This 
accused: was also held not guilty by all the four as- 
gessors."’ 

These remarks apply with full force to 
the facts of the. present case and we are 
therefore unable to hold that the learned 
Judge was wrong in rejecting the confes- 
sion of Pancham accused as being neither 
voluntary nor true. 


- The next point that was pressed before 
us by the learned Government Advocate 
on behalf of the prosecution wes that the 
learned Sessions Judge had given insuff- 
cient reasons for discarding the evidence 
of witnesses who deposed that on the night 
of the-occurrence the deceased named her 
husband as the person who threw her into 
the canal. , The witnesses who support this 
part of the prosecution story are (P. W. 
No. 14) Bhudar,(P. W. No. 13) Gajraj Singh 
and (P. W.No.15) Lila. The learned Ses- 
sions Judge, who recordedihe deposition of 
Bhudar (P. W. No. 14) and who had the 
inestimab’e advantage of noting the deme- 
anour of this’ witness while in the witness 
box has made a note that the deposition 
of this witness did not appear to him re- 
liable and that he did not believe the evi- 
dence given by him. After perusing the 


(7) 139 Ind. Cas, 51; 9 OW N 3; Ind Rul (1932) 
. Oudh 383; 33 Cr. LJ 920; A I R 1932 Oudh 317; (1932) 
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evidence of this witness wè are not inclin- 
ed to differ from the conclusion arrived ‘at 
by the learned Sessions Judge. It is hard 
to understand how this witness not only 
saw Pancham and his alleged associates 
going with Musammat Nanhia towards the 
canal for the commission of the murder 
but also saw them: return within a short 
time after the commission of the murder. 
The witness himself has deposed that the 
moon had set and that it was quite dark 
when he saw Pancham and others running 
away. The accused and his associates are 
alleged by this witness to be running away 
in Indian file one after the other and yet 
the witness managed to see all of them and 
recognised them by their faces, although 
they were running away very fast. The 
evidence given by this witness bears inter- 
nal proof of its falsehood and we are, 
therefore, in complete agreement with the 
learned Sessions Judge that his evidence 
appears to be false. Prosecution Witners No. 
15 Lila has deposed that he did not identify 
any one of the men who ran away when the 
woman was thrown into the water. He has, 
however, deposed that the woman stated 
when questioned thatshe was achamarin 


of Babnapur aud that her husband had: 


thrown her into the canal and that his name 
was Pancham. In view of the fact, that the 


“ 


depth of the canal was only 45 feet we are 


tunable to’ understand why this witness 
Shaikh Lila aswell as Gajraj Singh and 
Nirra did not themselves gointo the canal 
snd bring the woman out if she was unable 
lo catch hold of the rope, and drag herself 
outofit. Both P. W.No.15 Lila and P. W. 
No. 13 Gajraj Singh have deposed that the 


woman who was drowning in the canal had- 


stated that shecould not catch the rope as 
her hands were tied. Prosecution Witness 
No.1 Madhai gives the lie direct 10 this 
portion of the prosecution story. He has 
deposed in cross-examination that the hands 


and the feet of the said woman who has 
been identified as the wife of Pancham were. 
not tied, and there is no explanation forth- 


coming on behalf of the prosecution to 


explain away this glaring discrepancy. 


There is also nothing on the record to show 
how tall Musammat Nanhia was and why 


she could not keep her head above water- 


when the depth of the canal was only - 43 
feet. Inthese circumstances and for the 
reasons given above we are not prepared to 
hold that the learned Sessions Judge was 


wrong in not believing the evidence of 


witnesses who deposed that on the night 
ofthe occurrence, the deceased named her 
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husband as the person who threw her in 
the canal. Infact according to the pro- 
secution story there were five persons con- 
cerned in the commission of this murder and 
in the First Information Report it is stated 
by thechaukidar that the woman was‘calling 
out the names ofthesefive persons and ask- 
ing them as to why they. were drowning 
her inthe canal and that they should take 
her out. ; l 

Lastly we come to the evidence of motive 
on the partof the accused in committing 
this dastardly murder of his wife. The 
story of illicit connection with Shamle 
Brahman has been disproved by the evidence 
of the prosecution witnesses thermselves- and 
the only reason advanced on behalf ‘of the 
prosecution for- the murder of Musammat 
Nanhia by her -husband is that she was 
dirty in hər habits and could not perform 
the duty of cooking food for her husband. 
We are unable io understand why after 
living happily for four years ths accused 
should all of a sudden take it into his head 
to kill his wife for these frivolous ‘reasons. 
The evidence of Khanna (P. W. No. 11), 
the father-in-law of the accused Pancham 
clearly proves that the accused did not 
want to divorce his wife, and the accused 
refused to send his wife to her father’s 
home in Katik last. This does not show that 


the accused was anxious to get rid of his- 


wife, however stupid and dirty she may have 
been. Thusso far as we have examined 
the record of this case there was no motive 
for the accused for committtng the dastard- 
ly murder of his wifein the manner alleged 
by the prosecution with the help of 4 or .5 
other persons. No explanation is forthcom- 
ing as to what motive the other persons, who 
are said to have joined Pancham in commit- 
ting this murder had in killing Musammat 
Nanhia. A motiveless crime is inconceiv- 
ablé and all the circumstances of this case 
point in our opinion tothe conclusion that 
thisis not a case of murder but probably 
one of suicide. Be thatasit may; we are 
of opinion that the evidence on the record 
does not bring home the guilt of the accused 
in respect of the charge brought against 
him. . 

In this connection we may note that the 
medical evidence is absolutely inconclusive. 
The Civil Surgeon of Hardoi was notable to 
state what was the cause of death of the 
woman, upon whose corpse he performed 
the post mortem examination on the 18th 


of March, 1932. He found the eyes: closed - 


and he has deposed that so far ashe remem- 
peredi. the eyelids of the deceased: woman 
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were not hairless and that if they had been. 
without hair he would have noted it in his. 
post mortem report. The body of the 
unknown female upon whom the Civil 
Surgeon performed the post mortem exami- 
nation had two black moles two 1nches apart 
from each other on the left cheek. No 
prosecution witness has deposed that 
Musammat Nanhia, the wife of Pancham, 
had any such black moles on her cheek, 
The identity of the corpse with that of 
Musammat Nanhia has not been established 
beyond all reasonable doubt, although the 
learned Sessions Judge has held it suffi- 
ciently proved that Musammat Nanhia met 
her death by drowning. Even if we accept 
that finding as correct, we are of opinion 
that there is no evidence on the record 
to connerlt the accused Pancham with the 
murder of his wife. 

For thereasons given above we hold that 
the learned Sessions Judge was right in 
acquitting Pancham of an offence under 
s. 302 of the Indian Penal Code. We 
accordingly dismiss the appeal of the Local 
Government against the order of acquittal 
and direct that Panzsham Chamar be set 
at liberty at once. 


NA, Appeal dismissed. 
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Criminal Procedure Code (Act V of 1898:, ss. 417,489 
— Revision against acquittal—Application for, by 
private complainant—Crown not preferring appeal— 
interference by High Court—Guiding principles. 

Although the High Court has jurisdiction under s. 
439 of the Criminal Procedure Code to entertain an 
application in revision ofan order of acquittal when 
the Orown has preferred no appeal, yet the High 
Court would not move in such a cage, unless there 
was some glaring defect, either in the procedure-or 
in the view of the evidence taken by the court below. 
In regard to grounds of law, the court does not 
interfere with an error or omission or irregularity 
unless the same has caused a failure of justice; and 
as regards questions of fact, though the Oourt’s 
jurisdiction to interfere, in respect of the correctness 
of findings of facts, even when findings are concurrent, 
i8 unquestionable, i$ will not, as a rule, go into the 
evidence, save in exceptional cases, as where the 
judgment of the facts is manifestly wrong and grossly 
and palpably unjust. acs 

The gravest suspicion against the accused will not 
suffice to convict -him of a crime unless evidence. 
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Id 
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establishes it beyond doubt. The weakness.of the 
defence must not be allowed to bolster upa weak 
case for the prosecution which must not only establish 
the. guily of the accused but should establish “ib 
beyond any reasonable doubt 

The High Courts in India have always -insisted 
that, before interference, the prosecutor must make 
oui strong and cogent grounds to justify interference 
with a judgment of acquittal. . 


Criminal Revision against an order 
of the Additional Sessions Judge, Kheri,dated 
the 3lst.August 1932, 

Messrs. H.G. Walford and Kampta Prasad, 
for the-Applicant. 


Messrs. Hyder Husain and Khushwaqt Rat, 
for the Opposite Party. 


Judgment. - This is an application for 
revision of an order of acquittal passed by 
the learned Sessions Judge of Unao, in a 
case under ss. 406 and 411 of the Indian Penal 
Code, on the 31st of August, 1932. 


This revision has been filed bythe com- 
plainant, Rama Murti. I understand that 
efforts were made that an appealmight be 
filed by the Government, but these efforts 
` failed, and then the complainant, Rama 
Murti, himself filed this revision through his 
Counsel Mr. Walford. Though theorder of 
acquittal was passed by the learned Sessions 
Judgeon the 31st of August, 1932 no revision 
was filed before the 20th of December, 1932. 
It appears that no application for copy of 
the judgment even was made before the 
llth of November, 1932. -The copy was 
delivered to the applicant on the 22nd of 
November, 1932, and then this ‘revision was 
filed in this court} on the 20th December, 
1932, as already- stated. The delay in 
filing the revision is-not satisfactorily ex- 
plained. Noaffidavit was filed along with 


the application to explain the delay. -A ` 


document, which purports to bea medical 
certificate, was filed along with the appli- 
cation. This certificate purports to. have 
been given to the applicant by a private 
medical practitioner, The certificate in 
question is not_ proved and cannot be ad- 
mitted in evidence. However, I am not going 
to reject this revision simply because 
the delay in filing it is not satisfactorily 
explained. In my opinion, there is no sub- 
stance in this revision on the merits. It is 
true that the High Court has jurisdiction 
under s. 489 of the Criminal Procedure 
Code, to entertain an application, in revi- 
sion of an order of acquittal when the 
Crown has preferred no appeal; but the High 
Court would not move in such a-case, unless 
there was some glaring defect, either in the 
procedure or in the view of the-evidence 
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taken by the court’ below. In regard to 
grounds of law, itis to be remembered, that 
the court does not interfere -with an error or 
‘CMission or irregularity unless the same has 
caused a failure of justice; and as regards 
question of facts, though the court's juris- 
‘diction fo interfere, in respect of the cor- 
rectness of finding of facts, even when find- 
ings are concurrent, is unquestionable, it 
will not as a rule, go into the evidence, save 
in exceptional cases, as where the judgment 


“ of the facts: is manifestly wrong and grossly 


‘and palpably unjust; otherwise, though 
there is no right ot appeal, an-appeal 


“might in effect be admitted in every case 


in the guise of an application for revision. 
I have read the detailed and careful judg- 
ment of the learned Sessions Judge. So far 
as I see, his findings are based on a most 
careful and exhaustive examination of the 
whole evidence produced in this case. He 
has given good reasons for his decision and 
they appear to me to be irrefutable. It is of 
course,true that the gravest suspicion against 
the accused. will not suffice to convict him 
of a crime unless evidence establishes it 
beyond doubt. The weakness of the de- 
fence must not be allowed to bolster up a 
weak case for the prosecution which must 
not only establish the guilt of the accused 
but should establish it beyond any reason- 
able doubt. 

In India unlike in other countries an order ` 
of acquittal in a criminal case is appeal- 
able at the instance of .the- Local Govern- 
ment under s. 417 of the Code of Criminal. 
Procedure; but in view of the cardinal 
-principle of criminal law that an accused 
‘is presumed to be innocent until his guilt 
is established and the fact that such. pre- 
sumption gets strengthened by a verdict of 
acquittal in favour of the accused from the 
trial Court or the Appellate Court, the 
High Courts in India have always insisted 
that, before interference, the prosecutor 
must make out strong and cogent grounds 
to justify interference with the judgment of 
acquittal. In Oudh itis a well established 
practice that the court is loath to interfere 
in such cases and the power of interference 
is exercised if it is proved without any 
doubt not only that the accused person is 
‘guilty but that he has been acquitted on 
unreasonable grounds. I am satisfied that 
In this case there has been no failure of 
justice. On the contrary, I am satisfied 
that full justice has been done. Rama Murti 
who professes to be a great wrestler, may 
have the satisfaction that he has shown 
fight; but the fight has shown-him in his 
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true colours: He appears to be a~“dangerous 
and dishonest man, and has no hesitation 
‘in telling lies. The accused (Thakur Jal 
Indra Bahadur Singh, Talugdar of Mahewa), 
has himself to thank for the consequenc s 
of having such a man about him. He may 
have acted foolishly in this affair-but I am 
satisfied that he has not acted dishonestly 

_or fraudulently. - ; ; 
-In my opinion, the learned Sessions 
Judge wes perfectly rigbt in acquilting the 
accused. I can find no ground for inter- 

-ference and dismiss this application for re- 
vision. 


N.-A. Application dismissed. 
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~ Civil Procedure Code (Act V of 1908 , ss. 47, 65, 151, 
0. XXI,rr. 89, 92, 94,—Ezecution sale—Reversal of 
decree on appeal after sale but before confirmation— 
“Power to refuse confirmation, or to set aside sale on 
payment of 5 per cent, of purchase money only— 
Subsistence of decree, whether necessary for confirma- 
- tion—Effect of omission of proviso to s. 65—Order 
confirming sale—Second appeal — Applicability of 
3.4. ae 
Where pending an appeal against a decree, certain 
- properties of the judgment-debtors were brought to 
-sale in execution and purchased bya stranger but 
-within thirty days of the sale the decree was reversed 
“and the judgment-debtors filed a petition in the 
‘executing Court under ss. 47, 151 and O XXI, r 89 
of the Oode of Oivil Procedure, in which they asked 
either that the court should not confirm the auction 
sale held in execution of the decree against them or 
‘that the court should eet aside the sale under O: XXI, 
r. 89, Civil Prene Code, for which they deposited 5 
: tof the purchase money: 

Po eld, (2) that paia of the deletion of the proviso 
“tos. 65 in the Civil Procedure Code of 1ŁU» it is not 
now necessary for the confirmation of an execution 
sale that the decree should be subsisting at the 
‘time of confirmation. Basappa vV Dundayya (l), 
-Bhyrub Chunder Bundopadhya Soudaminee Debi (2), 
Kalu Das Neogee v. Hur Nath Roy Chowdhury (3) 
‘and Bipin Biharee Biswas v. Judoonath Hazrah 4), 
ed to. ; ; 

g that under O. XXI, r. 92, Civil Procedure Code, 
where no application is made under rr. 89, 20 or 92 to 


set aside a valid sale, the court is bound to confirm - 


‘the sale and the court cannot therefore, refuse to 
pee fa a sale merely because the decree had been 
reversed on appeal after the date of the sale but 
before its confirmation, Nanhelal v. UmraoSingh (5), 


HM 
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chased by the 3rd respondent. 


who is a stranger auction purchaser, 
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Shankar v. Jawaharlal (6), Sahdeo v. Ghasiram (7), 
Rajagopala v Ramunujachariar (8), Raghavachariar 
v. Murugesa Mudaliar (9) and Ariatullah v. Sashi 
Bhusan Hazrah (10), referred to 

iti) that the sale could not be set aside under O. 
XXL. r. 59 since all theamounts required by the said “` 
rule had not been deposited but only the ® percent. 
had been deposited Raghuram Panday v. Deokalt 
Pande (11), Kuma- Kutti v. Neelakandan Nambudri 
(124, Karunakara . Menon v. Krishna Menon 113), 
Vedala Lakshminarasimha Charyult v. Bacha 
Lakshmiamma (14), Anantha Lakshmi Ammal v. 
Sankaran Nair (15), Subbayya v. Thoopai Muthayya 
(16), Minaji Kuverje v Aramita (17, Dattatraya 


-Krishna v. Jagan Nath (18), Triumal Rao v. Dastagiri 


Meah (19) and Chundicharan: Mandal v. Banke 


Behari Lal (20), referred to 


Held, further - that if the petition to the lower 
Court was to be considered as one under O. XXI, r. $9, 
then it was clear that there was only one appeal under 
the Code against the order that may be passed upon 
it and against the-appellate order only a revision under 
S. 115, Civil Procedure Code, can be filed and nota 


‘second appeal. . But s 47, Civil Procedure Code, was 


applicable to the case ana a second appeal lay. 
Veyindra Muthu Pillai v. Naya Nadan 21), explain- 
ed. Jainaulabin v. Krishna Chettiar (22), followed. 


-Yajnasami Ayyar v. Chidambara Natha Mudaliar (24) 


dissented from 

Civil Revision Petition to revise the 
order of the Court of Subordinate Judge, 
Tuticorin, dated the 23rd February, 1931, 
in A. S. No. 166 of 1920, preferred against 
an order of the Court of the District Munsif, 
Tuticorin, dated the 12th November, 19. 0, 
and made in E. A. No. 1341-0£ 1980, in 
O. 8. No. 12 of 1928. 

Judgment. — This civil miscellaneous 
second appeal arises out of a petition filed 
by the defendants in O.S. No. 12 of 1928 
under ss. 47, 151 and O. XXI,r. 89 
of the Code of Civil Procedure, in which 
they asked either that the court should not 
confiim the auction sale held in execution 
of the decree against them or that the court 
should set aside the sale under O. XXI, 
r. 89, Civil Procedure Code, for which they 


‘deposited 5 per cent. of the purchase money. 


The property was sold in two lots; one lot 
was purchased by the decree-holders them- 
selves who were respondenis Nos. 1 and 2 
to the petition, and the other lot was pur- 
The lower 
Court refused to confirm the sale so far as 
the first lot was concerned as the purchas- 
ers were decree-holders themselves, but with 
regard to the 3rd respondent to the petition 
the 
cout dismissed both the prayers in the 
petition. It is against this order that the 


„present civil miscellaneous second appeal 
and civil revision petition have been filed. 


The 3rd respondent to the petition the 


stranger auction purchaser, is the only res- 
“ pondent in this court. i 


The facts necessary for understandin 3 


193, 
the’ contentions of the parties are these: 
Against the decree passed in the*suit the 
petitioners preferred an appeal. ‘During 
the pendency of the appeal, the decree- 
holders, 7. e., respondents Nos. 1 and 2 
to the petition, brought the properties of 
the petitioners to salein execution of the 


decree and themselves purchased the ‘first lot . 


as already stated, while the second lot was 
purchased by the 3rd respondent. The sale 
was held on the 8rd October, 1930. On the 
16th October, 1930, the Appellate Court al- 
“lowed the appeal and dismissed the suit. 
The present petition was filed by the peti- 
tioners on the 27th October, 1930, 2. e., 
after dismissal-of the suit by the Appellate 
Court and before the confirmation of the 
sale. 4 l . 

On behalf of the appellants it is urged 
that since the decree has been set aside. by, 
the Appellate. Court, there is no jurisdiction 
fo: the court to confirm the sale. In the 
event of the sale being confirmed the peti- 
tioners request- the court to set aside the 
sale and for that purpose they have deposited 
5 per cent. of the’ purchase money. It will 
be obseived that under O. XXI, r. 89, Civil 
Procedure Code, those who desire Lo have 
the sale set aside should in addition to ihe 
5 per cent. make a deposit, for payment to 
the decree-holder. This had not been done 
in this case because the petitioners contend 
that there is no necessity for making the 
deposit as the decree has been set aside 
on the date of the petition. The respondent 
‘contends that under the present Code the 
existence of a decree is not necessary -for the 
confirmation of the sale and that the petition 
for setting aside the sale cannot be enter- 


tained unless, the petitioners comply with , 


the conditions of O. XXI, r. 89, by making 
all the necessary deposits mentioned therein 
‘which admittedly they have not done. 
The respondent raises also a preliminary 
objection that no second appeal lies; but 
the appellant has filed also a civil revision 
petition. I shall deal with the preliminary 
objection later. `. ` o 
The qnestion to be decided with reference 
to the first prayer of the appellants in the 
-petition is, whether the decree under which 
the sale took place should still be subsist- 
ing at the time of the confirmation, for the 
sale to be confirmed.. The argument on 
this point has mainly centred round: the 
‘provisions of s. 65 and O. XXI, r. 94 of the 
“ present Code of Civil Procedure and of the 
‘corresponding provisions in the previous 
Codes, s. 65 of the present Code runs as fol- 
JOWS. f a 


| doRimttat PILLAT v. MUDHUN RISHAA BILLA, 


858 


.“Where immovable property is sold in execution of 
a decree and such sale has become absolute, the 
property shall be deemed to have vested in the pur- 
chaser from the time when the property is sold and 
not from the time when the sale becomes absolute,” 
Order XXI, r. .94, of the Code is im these 
terms: 

“Where a sale of immovable property has become 
absolute, the court shall grant a certificate specifying 
the property sold and the name of the persón who 
atthe time of sale is declared to be the purchaser. 
Such certificate shall bear datethe day on which 
the sale became absolute.” 

-These provisions have taken the place 
of s. 316 of the Code of 1882 which was as 
follows: -- ‘When asale of immovable pro- 
perty has become absolute in manner afore- 
said the court shall grant a certificate stat- 
ing the property soldand the name of the 


- person who, atthe time of sale, is declared 


to be the purchaser. Such certificate 
shall bear the date of the confirmation of the 
sale; and,so far asregards the parties to the 
suit and peisons claiming throughor under 
them, the title tothe property sold shall 
vest in the purchaser from the date of 
such certificate and not before, provided 
that the decree under which the sale took 
place was sill subsisting at that date.” 
It will be observed that the first part of 
s. 316 of the Act of 1882 ıs now represented 
by O. XXI,r. 9', Civil Procedure Cade, 
with some slight alterations and its second 
partis represented bys. 65 with important 
a'terations There are two important diffe- 
rences between s,65 of the present Code 
and the corresponding portion of s. 316 of 
the Code of 1882. One difference is that 
under the present s. 69 the property vests 
in the purchaser from the time when 
the property is sold and not from 
the time when the sale became absolute 
as under the oldsection. The other differ- 
ence is that the statement in the old 
section that the property vests in the pur- 
chaser from the date of the certificate and 


not before was subject to a proviso; 
‘That the dec:ee under which the sale took place 
was‘ stil subsisting at that date ” 


This proviso is omitted in s. 69 of -the 
present Code. The questionis whether the 
dropping out of the proviso introduces any 
substantial change in law. < i 


Mr. Ramaswami Ayyar argues that the 
omission of the proviso in s. 65 does not 
introduce any change in the law, that the 
existence of- the decree has been always 
a necessary condition to give jurisdiction 
to the court to confirm the sale, that without 
a decree there Gan be no jurisdiction for 
the confirmation of the sale, that the princip: 
le is a general rule of jurisprudence that-has 
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always been recognised in the Civil Prd- 
cedure Code, that, that being so, the Legis- 
laure thought - that it was unnecessary to 
state it specifically and, therefore, dropped 
it out inthe new Act of 1903, According tó 
him, even before the proviso was 
the rule contained in it was the law, that 
it was introduced only to settle some doubis 
that had arisen in the Bombay Courts, that 
when it was discovered by the Legislature 
that that had been the law always, it omitt- 
ed the proviso in the new Code, so that ıt 
is not righttosay that the law has been 
now altered by its omission. Having 
regard to the arguments of Mr. Swami- 
natha Ayyar which Ishall presently refer 
to, Mr. Ramaswami Ayyar also contends 
that there is no connection between the 
proviso and the time when the property 
vests in the-purchaser. 

Mr. Swaminatha Ayyar's arguments may 
be summarised as follows: (a) Title of 
property ves:ed in the purchaser from the 
date of thecertificate unders. 316 of the 
_ Act of 1882; inorder that title may start 
from that date it is a necessary prelimin- 
ary that there should be a subsisting 
decree at that date and this was -the 
reason why the Legislature introduced the 
proviso; — : 

“That the decree under which the sale ear place 
should be subsisting at that date.” 

Tf the decree did not subsist at the date 
ofthe certificate then the purchaser will 
not get any title to the property. According 
tothe law contained in this section the 
existence ofthe decree atthe date ofthe 
sale will not be enough to vest title to 
the property in the purchaser, for the title 
Starts from the date of the certificate and 
not from the date ofthe sale. (b) Under 
the present Code the title to the property 
vests inthe purchaser when the sale be 
comes absolute from the time whén the 
property is sold and not from the date 
when the sale becomes absolute, and so, it 
will be sufficient to givetitle to the pur- 
-chaser ifthere is a subsisting decree at 
the date of the sale. The existence of a 
‘decree. at the date when the sale becomes 
absolute being thus unnecessary, it is argu- 
ed that the proviso was dropped in the 
present Code and therefore “the sale -can 
be confirmed even though there isno sub- 
sisting decree at the date of the confirma- 
tion. “According to this argument there is 
thus an intimate relation between the 
necessity for the existence of the decree 
and the time when the property vests in the 
purchaser. This argument is met by 


SORIMDTAU PILLAt V. 


enacted. 


1434 0 
Mr Ramaswami Ayyar, as already stated; by > 
saying that even before the Act of 1882 thë . 
rale, wes thet the title to the property. 
vested in the purchaser from the time of 
the Sale and notwithstanding that law, the 
existence of the rule contained in -the 
proviso was then recognised. (c) Another 
‘part of Mr. Swaminatha Ayyar’s argument’ ` 
has referenze to O, XXI, r. 92, Civil Pro-. 
cedure Code which says that where no 
application has been made under rr. 89, 
9)- or 91, or where such application is made 
and disallowed, the court shall make an 
order confirming the sale. It is argued 
that the language of the ruleis imperative 
and that if after a sale, no application . 
has been made to set it asideas in the. ` 
present case, then the court is bound to 
confirm the sale and cannot refuse to do 
soon the ground that the decree has been 
seb aside and does not: exist or-on any 
other ground. 

I shall first consider the history of the 
“proviso” and then examine whether there | 
18-any necessary connection between the’ 
rule contained in it and the time when 
the property becomes vested in the pur- — 
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chaser, and lastly deal with the argument 
based on O. XXI, r. 92, Civil Procedure 
Code. 


In this connection we need mi -g0 earlier 


than the Act VIII of 1859. The first 
part of s: 256 of the Act of 1859 - says 
that 


‘‘no sale ‘of bna property shail Basan absolute’ `’ 
until the sale has been confirmed by the court....... 4 
Section 259 states that 

“after a sale of immovable property shall have 
become absolute in manner aforesaid, the court shall 
grant acertificate to the person whomay have been . 


. declared the purchaser at such sale, to the effect that 


that he has purchased the right, title, and interest 
of the defendant in the property sold, and such 
certificate shall be taken and deemed to be. a valid 
fransfer of such right, title, and interest.” 

Section 260 states that: 

“the certificate shall state the name of the person 
who at the time of sale is declared to be the actual 


purchaser .... ....... 

The proviso appearing in s. 316 of the 
Act of 1882 did not find a place in any 
one of the above sections of the Act of 
1859. Section 314 of the Act of 1877 cor- 
responds with the first part of s. 256 of Act. 
VIII of 1859. Section 316 of the -Act 
corresponds with s. 259, and the first part 
of-s. 260 of Act VIII of 1859. In the Act 
of 1877 also, we do not find the proviso 
appearing in s. 316 of the Act of 1882. 
This proviso was introduced for the first 
time by s. 49 of Act XII of 1879 which 
amended s. 316 ofthe Act of 1877; After 


1933 
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mendment the section, ran as*follows: 
“When a sale of immovable’ property has become 
absolute in manner ‘aforesaid, thé - court -shall'grant 
a certificate stating the property sold and‘the name 
of the person whoatthe time of saleis declared to 
` be the purchaser." . nik a E 
‘Such certificate shall bear the date of 
_ the confirmation of ‘the sale; and, so far 
as regards the parties tothe suit and persons 
claiming through’ or under them,. the- title 
fo the property sold shall vest in the pyr- 
chaser from the date” of such certificate 
and not before: provided that the “decree 
‘under which the sale took’ place was. still 
subsisting at that “date. This’ amended 
séction ‘appears in the sameé™ form shd 


a 


language without any change, as s. 316 in - 


"+ the Act of 1882. To complete the history, 
the proviso “was omitted’ ands. 316 was 
split up into s.-65 and O. KAI, t: 94in 
the Act of 1908 as.alréady mentioned. ` 
M. Ramaswami‘Ayyat’s argument alréady 
noticed is that though the proviso was first 
introduced by Act XII of 1879 the principle 
underlying it was recognised by the courts 
of law even before that date (under the 
Act of 1859) and that the amendment by 
introducing the proviso was only stating 
a principle that was already recognised 
and that when this was found to be so 
later, the proviso was dropped out as an 
unnecessary provision, that therefore, no 
change in the law has taken place, and 
thaf even now, the existence, of a decrée 
is absolutely “necessary for the confirmation 
. of a sale. To support this contention in all 
its entirety, the appellant will have to show 
not only that the principle of the proviso 
was ‘recognised even before .the amend- 


. ment.-of the Act: of 1877 but also that-there . 


was no necessary relation between the time 
when the title to property became vested 
in.the purchaser and the rule contained 
in the proviso: or im other .words, that even 
before the amendment when the principle 
of the proviso was used to be freely recogn- 
ised and given effect to, the title to whe 
property of the auction purchaser used to 
relate to the date of the sale. The first 
part of the argument is sought to he sup- 
ported by.a decision of: the: Bombay -High 
Court in Basappa v. Dundayya (1), and the 
.second part is made to rest on. a decision 
-of the -Calcutta High Court. in Bhyrub 
Chunder Bundopadhya v. Soudaminee Debi 
(2). The decision in Basappa v. Dundayya 
(1), was under the Act of 1877 before its 
amendment by the Act X11 of 1879 which 


(1) 2B 540," 
(2)2 0 141. 
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‘ considered the bill to amend the 
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introduced the proviso to s, 316 ofthe Act of 
1877. Inthat case 
“plaintiff's title to certain land in dispute was 
derived from the purchaser at a court sale, under 
a decree which was reversed in:appeal subsequent 
to the sale, but before “it had been conlirmed.” 

Tt was held that ` 4 

“she court, which had made the decree, ceased, from 
the-moment of ‘%the reversal, to have jurisdiction 
to take any further steps. to execute |hé decree”, 
and thatthe confirma‘ion’of the sale would 
confer no tille. In the course of the judg- 
ment the learned Judge pointed out 
that the : ay 
“purchaser ig bound to satisfy himself as to the 
jurisdiction of a court to order a sale, and this 
obligation continues until the sale is completed.” 
(page 541*). Pears oh 

It is argued that in this decision even 
without any enactment of a proviso, like 
the one ins. 316 the principle was recognis- 
ed and given effect to under the Act of 
1877 and that it-was on account of’this deci- 
sion thatthe Legislature enacted the proviso 
by the Amending Act XIT of 1879. In this 
connection my attention was invited co 
the Report of the Select Committee that 
Civil 
Procedure Code, 1877, Therein the Com- 
mittee stated: 

“We have also altered s 3i6 so as to: make it 
clear that the title to the property sold vests. from 
the date of the certificate only when the decree under 
which the sale took place was still. subsisting at 

-that date. This will preclude the doubt which has, 
we understand, arisen in Bombay, where a certificate 
was granted to an auction purchaser, in ignorance of 
thé fact that the decree under which the sale took 

- place had been previously reversed on appeal.” 

Mr, Ramaswami Ayyar’s contention that 
the principle underlying the proviso in 
question was recognised by courts even 
before the amendment may be conceded 
on the strength of this decision; but the 
question is, what was the law that prevailed 
then. regarding the time when the property 


‘gold vested in the auction purchaser. Mr 


-Ramaswami Ayyar would say that at that 
time also, the law was that when property 
was sold in auction the purchaser's’ title 


. to it commenced from the date of the sale. 


To this argument Mr. Swaminatha Ayyar 


‘responds that there was no settled: law on 


that point during the operation ‘of the 
Acts:of 1859 and 1877 and so when the 


- Legislature decided to recognise the existence 


of the principle of the ‘proviso’ by introduc- 


ing the amendment, it at the same time 


‘stated- clearly’ the law relating tothe time 
whén the title of the auction - purchaser 
would commence, with the result that ‘we 
find in s: 316 the law was. stated-to be this, 


- that the-title fo the 
~ *Page of 2 B—[Ed.] 
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“property sold shall vest in the purchaser from the 


date’ of such certificate and not before, provided tha 
the: decree under which the sale took place was 


still subsisting at that time,” 
thus establishing an intimate relation bet- 
ween the time when the property vests and 
the condition laid down in the proviso. The 
question is which view isright. In support 
of his contention Mr. Ramaswami , Ayyar 
relies on the Full Bench decision in Bhyrub 
- Chunder Bundopadhya v. Soudamini- Debi 
` (2). The facts of the case are thus stated 
in the head note: | 
“The defendant became a purchaser at an’ execu- 
tion sale ofa share of certain property, of which 


the plaintiff held another share partly as zemindar 
and partly as putnidar;the sale took place in September, 


1872, but the defendant did not obtain possession ` 


until confirmation of the sale in May, 1873. Between 
the date of the sale and the confirmation a con- 
- siderable sum became due for Government revenue 
on the whole property and to prevent its ‘being 
sold, the plaintiff paid the whole of the revenue due. 
In a suit to recover the proportion due in respect 
of the share purchased by the defendant, it was 
held, that on confirmation of the sale,- the share 
purchased by the defendant must be considered to 
have:vested in her from the date of the sale; and, 
therefore, she was liable for the amount of Govern- 
_ ment revenue in respect of her share which became 
`- due between the date of the sale and its confirma- 
tion.” i 
‘It may appear at first -sight that this 
decision supports Mr. Ramaswami Ayyar’s 
view, but the true scope and significance 
of the decision is thus explained in Mr. 
Broughton’s Commentaries on the Civil 
Procedure: Code of 1877 (see page 453):— 
“The case was referred to a Full Bench because 
the decisions were conflicting on the point whether 
the title of: the auction purchaser under a decree 
relates back tothe date of the sale: (See Kalee. Dass 
‘Neogee v. Hur Nath Roy Chowdhry (3), or merely 
takes effect from the date of confirmation: See 
Bepin Bharee Biswas v, Jadu Nath Hazrah (4), and 
it will be observed that this was not decided except 
for the purpose of the particular suit.” |. - 
(The italics are mine). This commentary puts 
the matter beyond any doubt. On the ques- 
tion under consideration there was no 
settled law under the Act of 1859 and 
the decision cannot be said to lay down a 
- proposition of law applicable.to all the cases. 
The same must be considered to bė the 
position under the Act of 1877 also, for, 
_ as ] have shown, the relevant provisions 
under - both the Acts are similar and in 
_ neither of the Act do we find- any such 
specific, statement of law regarding the 
time when the title to the property vests 
inthe auction purchaser as we find in s, 316 
of the Act of 1877 after the amendment 
in 1879, which was repeated as s. 316 of 


the Act of 1882, and in the present Act of ` 


1908. By s.49 of the 
(3) (1864) Ly R S-L 279, 


Amending Act of 
(4) 21W R 367, s ge 
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1879 it was enacted that the title of thé 


| auction’ purchaser to the property would 


Start from the date of the certificate and 
in order that it may beso formal recogni- 
tion was given to the principle that there 
must bea decree in existence at the time 
of the certificate; and that the proviso camee > 
to he enacted as a necessary con- 
dition upon which would depend ~ the 
commencement of the title of the auction- 
purchaser; and when the law on the latter 
point was altered, there wasno need for the 
existence of the proviso and so it was dropped 
out from the new Code. ThisI think is the 
true history of the proviso in question, and 
read ın this light, I cannot agree with the 
contention of Mr, Ramaswami Ayyar that 
the omission of it in the present Code does 
not indicate any change in the law. On 
the other hand, from what I have said it 
follows that the argument of the respondent 
that on account of the omission of the proviso 
it is no longer necessary for the confirma- 
tion of the sale that the decree should be 
subsisting atthe time of the confirmation 
should be accepted. 

The next’ argument of the respondent's 
learned Counsel is that having regard to the 
language of O. XXXI, r. 92, Civil Procedure 
Code, the reversal of the decree after sale 
but before confirmation cannot be relied on 
as a ground by the appellant for asking the 
court not to confirm the decree. Order XXI, 
T. 92 provides that 


“where no application is made under rr, 89,90 or 91 
or where such application is made and disallowed, the. 
court shall make an order confirming the sale, and 


| thereupon the sale shall become absolute.” 


The language of this rule is imperative, 
and when no application under r. 89, 90 or 
91 has been made,.as inthe present case, 
after sale,it is the duty ofthe court to 
confirm it. Under this rule the act ofcon- 
firmation ofsale should follow automatically 


-after sale has taken place when no such 


application as is referred toin r. 92 was made 
or when such application was made and 
disallowed. The present case admittedly 


- does not fall under the exceptions mentioned 
„in this rule. 


The reversal of the decree is 
not mentioned in the. rule as one of the 
grounds for refusing to confirm thesale.- 
This interpretation of O. XXI r. 92 is support- 
ed by the decision of the Privy. Council in 
In that case 
it was held: 

(5) 180 Ind. Cas. 686; GO ML J 423: 14N LJ 28; 
53 OL J 187: AI R 1931 PO 33; 35 O WN 381; 33 
L W 449; (1931) A L J 257; (1931) MW N 28!:80 


W N 585; Ind. Rul (1931) P'C 94: 33 Bom. L R 450 
27 NL R95(P 0). es A 
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“Once asa sale has been duly effected, itis not éom- 


petznut to the decree-holder and .the judgment-debtor | 
to get rid of it by merely asserting thatthe décree bas ` 


kahi 
hi Ma 


been adjusted or suatislied o0.tuf court” 


ae 
In holding so, their Lordships of the 
Privy Council relied solely on O, XXI, r. 92 
and the interpretation of the language 
thereof. In the course of their judgment the 
following observations occur: . 
“when once a sale has been effected, a third party ® 
interest intervenes and there is nothing in this rule to 
suggest.that it is to be disregarded Theonly means 
by which the judgment-debtor can get rid of a sale, 
which has been duly carried out, are those embodied 
ła r. 868.” That this is so is, in their Lordships’ 
opinion, clear under the wording of r. ¥2, which 
provides ‘thatin such a case (¿ e where the sale has 
been duly carried out), if no application is made under 
r 89 the: court shall make an order confirming the 
sale and thereupon the sale shall become absolute.” 
Page 425* - 


It may be observed that their Lordships 
made no reference to cases under r. 90or YL 
referred toin r. 92 as these had no application 
to the case before-them. Tothe same effect 
isthe decision ofthe Full Bench of the 
Nagpur High Court reported as Shankar v. 
Jawaharlal, 111 Ind. Cas. 895 (6). ‘The 
learned Judgesin that case held that the 
private satisfaction ofa decree certified in 
court after saleof immovable property has 
beed held and before the confirmation is 
‘ordered, does not extinguish the decree and 
prevent the court from confirming the sale 
where a third person has purchased the 
property bona fide at the auction sale. The 
judgment of that case discusses the question 
in all its detail. One ofthe grounds of the 
judgment is based on O. XXJ,r.92. The 
learned Judge Kinkhede, A. J. O., states 
that: oo 

“provisions ofr. 92 are imperative and the court 
cannot refuse to confirm the sale unless the require- 


TA of r. 89 or 90 are strictly complied with.” Page 
897. 


In the course of the judgment the same 
observation 1s repeated in a somewhat 
different language thus: ‘The provisions of 
sub-r. (1) of r. 92 of O. KAT; Civil Procedure 
Code also are peremptory. They cast an 
imperative duty on the executing Court to 
make an order confirming the sale unless the 
conditions specified in rr. 
fulfilled.. Sub-r.(2) lays down: 


“the conditions under which alone the court is 
permitted to make an order setting aside the sale.” 
Page 898 T 

(6) 111 Ind. Oas. 895; 24 N LR 127; A-I R 1928 
. Nag. 265; 1! N L J 142\ FB), 
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follows: 

“Ifthe Legislature had desiredto refuse confirma- 
tion and veto the purchaser's rights on aby grouuds 
other than those mentioned in rr 89, 40 or Yi of the 
Order, there was nothing to prevent it from prcviding 
for such a contingency inthe Code. If it had intended 
to leave him to the mercy of the decree-holder and 
judgment-debtor by enabling them to defeat his rights 
and even to oust the court’s jurisdiction, by a private 
pact of their own, formed behind the purchaser's back, 
the Code would have expressly provided for the 


“exercise of such a right, In my opinion the very 


absence of any such provision inthe Code for vetoing 
or negativing the purchaser’s rights under the court 
sale,itself constitutes the strongest proof of the absence 
of any such intention.” Page 849 * 


Mr. Ramaswami Ayyar tries to distinguish 
the case on the ground that ıt relates to a 
case of the private satisfaction of the debt by 
adjustment outside the court. But having 
regard to the imperative language of the 


. provision contained in O. KAI r.92, the 


distinction is meaningless; andthe reversal 


‘of the decree and ihe adjustment of it 


outside the court stand so far as Lhe language 
of r. 90 is concerned onthe same footing; 
because, barring the cases mentioned inthat 
rule the court cannot recognise, once a sale 
is held, any other ground for refusing to 
confirm it. This case is interesting because 
it deals also with. the argument of- Mr. 


` Rameswami Ayyar that Lhave already dealt 


with, viz., that by the “dropping out of the 


` proviso” in the present Code no change in the 


law has been made by the Legislature and 
that even underthe present Codethe subsis- 
tence of a decree at the time of the confirma- 
tion of the saleisa necessary condition for 
the sale being confirmed. Regarding this 


-argument the learned Judge Kinkhede, 


A. J: C. observed as follows:— 

“If the intention of the Legislature had beer to make 
the acquisition of title by the auction-purchaser, 
contingent upcn the decree being a subsisting decree 
at the date of the confirmatién, there was no point in 
deleting the words io that effect from s.3.6 of the old 
Civil Procedure Code when s.65 ofthe new Code | 
was in its stead enacted. All that’ appears to be 


. necessary underthe Code from the point of view of 


third party purchasers is that, to give them a good 
title at the date when the sale is held, the decree 
must be a subsisting decree. If that decree ceased to 


_ exist at the date of the sale there is no debt to recover 


and,therefore,the court loses its jurisdiction to sell the 
judgment-debtor's property, and consequently every 


‘sale.beld under such circumstances must be treated as 


89, 90 or 91 were -~ 


a nullity ” l 

To show that confirmation of sale can be re- 
fused on grounds other than those mentioned 
inr. 91, and therefore impliedly it can be 
refused if there was no subsisting decree at 
that time, and that therefore the argument 


‘based on the language of O. XXI,r. 92 


should not be accepted, the learned Counsel 


reap 
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for the appellant has drawn my atlention to 
cases under s. 47, -Civil Procedure 
Code, mentioned in Mulla’s Civil Pro- 
cedure Cole at page 160 under the 
heading : 

“A juagment-debtor may seek to set aside a sale 
on grounds other than those mentioned above,” 


the grounds ‘mentioned above’ being (1) on 
deposit under O. XXTr. 89, (2) fo: material 
irregularity under O. XXI. r. 90, and (3) 
for fraud under O. XXI, r. 90. The sig- 
nificance of most of these cases can be 
explained- wiih reference to their special 
facts: but I shall deal with four cases as 
the learned Counsel specially emphasised 
their jmportance in support of his conten- 
tion. These cases are Sahdeo v. Ghasiram 
(7) Rajagopala v. Ramanujachariar (8), Rag- 
havachariar v. Murugesa Mudaliar (9) and 
ee v. Sashi Bhusan Hazrah, 55 Ind. 
as. 
Rajagopalav. Ramanujachariar (8) may he 
_ dealt. with together. The facts show that in 
-these two cases the sale was held without 
giving notice to the judgment-debtor as 
required under the Code. It was held 
that such asale wasa nullity and there- 
fore should be set aside. These are instances 
of cases where the court held thatin law 
there was no, sale at all. Tosuch a class 
of cases O. XXI, r. 92 will not apply, 
cases to which that rule relates being only 
cases of valid sale “where no application 
is made underr. 89, 90 or 91 or where 
such application ismadeand disallowed.” 
In Raghavachariar-v. Murugesa Mudaltar (9) 
it was. held that the court has inherent power 
to refuse to confirm the sale on the ground 
that it was misled in fixing the reseryed 
price. This also may be treated as a 
case,having regard tothe fact that -the 
court was misled into passing an order for 
sale, where there has been no valid sale. 
In Ariatullah v. Sashi Bhusan Hazrah 
(10) it was held that 
“a salein execution ofa decree foran amount in 
respect of which there was no decree existing at the 


time is illegal, and thecourt would be justified in 
refusing to confirm it.” 


This was also a case where there was no 
valid sale as there was no decree justifying 
the sale at the time when it was held. To. 
eases of this kind O. XXI, r. 92 will not 
‘apply. This is clearly pointed out bythe 


(1) 21 0 19. 
ie 80 Ind. Cas, 92:47 M 288; 46 M LJ‘i0419 L 
W 179; (1924) M WN 182; AIR 1924 Mad. '431;'34 M 
L T 37 (F'B). : 
(9): 72 Ind, Cas. 545; 46 M 583; (1923) M. W UN 323; 
32 M L T 285; 44M L J 680; 17 L W.75C; A IR 1923 
Med. 568, l ' 
(10) 55-Ind, Cas, 547; 24 O WN 73. 
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learned Judges in their order. They state: 

“We do not think that that is contemplated by 
O. XXi, r. 92. Order XXJ,rr €9,$0, 91 and 92 pre- 
suppose a valid decree under which the sale is 
held, and the first three rules provide for reting 
aside the salcs, andr 92 813s that if there be no 
application for setting aside the sale, or such an 
spplication is made and disallowed, the sale shall be 
confirmed. Rule 92 does not affect the power of the 
court to refuse to confirm -a` sale, or make it 
compulsory to confirm the sale when the court finds 
that the saleis held underadecree which did not 
authorise the sale.” i 
None ofthese cases can therefore help the 
appellants. Having regard to the decisions 
of the Privy Council in Nanhelal v. Umrao 
Singh (5) Imust hold that under O. XXI, 
r. 92, Civil Procedure Code, where no appli- 
cation ismade under rr. 89, 90, or 92 to 
set aside a valid sale, the court is bound 
to confirm the sale and cannot refuse to 
do so on the ground that there was no 
subsisting decree at the. time of the con- 
firmation or on any other grounds; for 
the language of the rule is imperative.  - 

For the above reasons the fiist prayer in 
the appellants’ petition esking the court 

“to refuse to confirm-the sale on the ground 
that the decree was reversed in appeal has 
to be disallowed. In this connection I may 
draw attention to the opinion expressed in 
Mulla’s Civil Procedure Code which supports 
this view. At page 218 of the 9th Edition 
of the book the learned author expresses 
the following -pinion referring to s. 316 of 
the Code of 1882: 

“On referring to s. 3816 of the Code of 1882 
page 213 it- will be observed that it contained a 
proviso the effect whereof was stated tobe that a 
sale coud not be confirmed if, at thetimeof appli- 
cation for ‘confirmation, the decree under which the 
sale was effected had ceased tobe asubsisting decree." 


That proviso has not been reproduéed- in 
present 
section therefore a sale beld in execution of 
a decree may be confirmed, in any event 
where the purchaser is a third party, 
‘though the decree has been removed. before 
confirmation of the-sale. See O. XXI, r. 92 
and note the words: 


a court shall make. an order confirming the 
sale." ; 


In an earlier page, at 214 referring to 
the omission of theproviso to s. 316 when 
dealing with s. 65 of the present Code it is 
stated oS a 

“that itis therefore no'longer necessary that the 


decree should be subsisting at the time of the con- 
firmation of the sale,” 


The opinion of Sir Dinshaw Mulla is 
therefore against the contention of the 
learned Counsel for the appellant. It is 
but fair to say here that Mr. Nandlal in 
his commentaries:on the Code of Civil 
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Procedure takes a different view. He says 
that the omission of the proviso does not 
introduce any change in the law. | . 

- I shall now deal with the alternative 
prayer for setting aside the. sale contained 
in the appellants’ “petition. The. -appel- 
lant asks the sale to be set aside on.'the 
contingency of the court confirming it..There 
are various objections in granting this alter- 
native prayer. It has been held in Raghu- 
ram Pandey v. Deokali Pande (11) thata 
person who impeaches the validity of the 
sale cannot file an application under O. 
XXI. x. 89, Civil Procedure Code. In that 
judgment it is pointed out that: 

“when -the payment ismade under r. 8), the per- 
son making the payment must accept the validity of 
the sala. He cannot make a payment under O. XXI, 
r 59, and at the same time, challenge the validity 
of the sale. A payment under r. &9 must be an 
unconditional payment ......' i 
This ‘case has been followed inthis court 
in Kummu Kutti v. Neelakandan Nambudri 
(12). There is a still, more serious objec- 
tion to the grant of the appellants’ alter- 
native prayer. The appellanis have depo- 
sited only 5 per cent, of the purchase 
money for payment to the purchaser, Under 
O. XXI, r, 89, Civil Procedure Code, if the 
appellants wish to set aside the sale they 
should deposit not only 5 per cent, of the 
purchase money but also should make a 
deposit of the sum mentioned in cl. (b) for. 
payment to the decree-holder. This. has 
admittedly not been done by themin this 
case, They refuse to make this deposit 
because they say that the decree has been 
set aside and that therefore the decree- 
holder is not entitled to get any amount. 
But that consideration cannot not in any 
way affect their obligation to deposit the 
amount under therule., This really shows 
the inconsistency of the alternative ‘prayer 
contained in the appellants’ petition. . For 


in an application under O.. KAI, 7, 89, . the: 


petitioners..cannot be. heard to. say that 
- the sale which they seek to set aside is 
invalid and unless they are permitted to 
do this, they cannot be absolved from the 
statutory duty of depositing the’ amount 
mentioned in sub-cl. (b) of cl.1. Those who 
impeach the sale, as already pointed out, 
cannot apply under O. KAI, 1.89, It has 


been held in Karunakara Menon v. Krishna, 


Menon (18) that: 


(11) 115 Ind. Cas. 193;7 Pat 30; A I R 1928 Pat. 193; 
509: 59 ML J 89%; 32 LiW 357;, - 


TILT 40 Pat 109. 
(12) 12: Ind. Cas. 


(1930) M W N54; A IR 1930 Mad. 921, 53 M 


913. 
(13) 27 Ind. Cas. 952; 39 M 429; 2 L W 196; 28 M’ 
L J 262. 
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"a judgmoent-debtor who wishes to take aiyantage 
sit I, r. 89 must strictly 
comply with the same,.by paying all the amounts as 
direated-by.thé rile ...” et te 
The tivo cases relied on by the learned 
Gounsel for theappellants: Vedala Laksh- 
minarasimha Charyulu v. Racha Lakshmi- 
amma (14).and Anantha Lakshmi Ammal v. 
Sankaran Nair (15) which show that it is 
not necessary to make all the p ayments 
mentioned in sub-cls, (a) and (b) .to 
cl 1 of Of. XXI, çr, 89, -hava 
been distinguished in this case, 
Ths learned Judges state that Anantha 
Lakshmi Ammal v. Sankaran Nair (15) 
only decides that where a decree-holder had 
agreed to give up a portion of the decree 
amount, he wasnot entitled to insist upon 
the deposit or payment of the full. amount 
mentioned in the proclamation of sale. 
About the case in Vedaia Lakshminarasimha 
Charyulu v. Racha Lakshmiamma (14) they 
point out that: 
‘In that case an agreement by the decree-halder 
to. set off a portion of the decree amount was held to 


amount to payment,’ : l 
It is clear that these two cases do not show 


that the payment required under O. XXI, 
r 89 need not be made. The present case 
does not fall within the scope of either of 
these decisions. The decision in Subbaya v. 
Thoopat Muthayya (16) accepis the strict 


view of O. KI, r. 89 held in Karunakara 


Menon v. Krishna Menon (13). The same 
view of O. XXI, r.89 is entertained by 
the Bombay High Court also, In Minaji 


Kuverji v. Aramita (17) it was laid down; 
“The provisions of Q- XXI, r. 89 being a *concession 
allowed to judgment-debtor must bs strictly complied 
with in order to enable the judgment-debtor to 
obtain the, advantage of the concession.’ 
. This decision was followed in Dattatraya 
Krishna v. Jagannath (18). In this con- 
nection my attention was drawn by Mr. 
Swaminatha Ayyar to the decisions in 
Tirumal Rao v. Dastagiri Miyah (19) 
and Chundicharan Mandal v. Banke Behari 
Lal (20) also. These also support the 
view contended for by the respondent. Ats 
the appellants have not deposited all the 
amounts required under O. XXI, r. 89, 
Givil Procedure Code, the alternative 
rayer csced forin their petition cannot be 


11) 14 Ind. Cas. 326; (1912) AL W N 756. 
(5) 18 Ind Cas. 579; 24 M L J 205; 13M LT 125; 


MW N101. 
aria G5 Ind. Cas. 983; 42 MLJ 71; 14 L W 63°; 42 
M L.J.7L: 30 M L T83; AIR 1922Mad. ot. 

(17) 63 Ind Cas. 39; 46 B 171; 23 Bom. R 847; 
A LR 192% Bom 193. 

(18) 117 Ind. Cas. 
Bom: L R 433. 

(19) 22 M 236. 

(20) 26 O 149. 


527; A I R 1929 Bom, 2:5; 3l 
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‘granted. ‘In the result, both the prayers 
of the appellants have to be refused. 

I shall now deal with .the preliminary 
objection raised by the respondent that no 
second appeal lies. Theobjectionis not of 
muchimportance as the appellants have 
filed'a civil revision petition also, and if 
the lower Court’s order is wrong this court 
may well interfere with it under s. 115, 
Civil Procedure Code as the question 
` involved is without doubt a question of 
jurisdiction, namely, whether the court. has 
jurisdiction to confirm a sale when the 
- decree on whichthesale ıs based has been 
reversed in appeal subsequent to the sale 
and before ils confirmation, But the res- 
pondent presses the preliminary objection 
for another reason, and it isthis, namely 
that if I hold that there is no second appeal 
and therefore deal with the case as a civil 


revision petition, then my order will be’ 


final and not be subject to any further ap- 
peal but if I deal withthe case as a second 
appeal, thenthe order passed’ by me will 
be subject- to a Letters Patent Appeal pro- 
vided I give perthission to file an appeal. 
_ This technical advantage which he hopes 
to get is of course dependent upon the 
assumption that the appellants’ case is 
going to be dismissed. If the appellant 
succeeds then the preliminary objection will 
certainly react against the respondent. 
However, as the question has been raised, I 
will deal with it. 

Ifthe, appellants petition to the lower 
Court is to be considered «s one under 
O. XXI, r. 89, then1t is clear that there is 
only one appeal under the Code against 
the order that may be ‘passed upon it and 
against the appellate order only a revision 
under s. 115, Civil Procedure Code ean be 


filed and not a second appeal. But the ` 


appellants have filed their application under 
s. 47, Civil Procedure Code also. It is 
argued by the respondent thatthe contest 


. being between the judgment-debtors and 


the auction-purchaser, having regard to the 
Full Bench decision in Veyindra Muthu 
Pillay v. Maya Nadan (21) which holds that 
a stranger auction-purchaser isa represen- 
tative of the judgment-debtor, it must be 
held that the question does not arise between 
“parties to the suit” and that therefore one 
of the conditions for the application of s. 47 
Jivil Procedure Code lacking, -the petition 
does not lie under that section. At first 
sight this objection seemsto be insurmoun- 
table, but having regard to the explanation 


S (2t) 5I Ind. Cas 909: 43 M 107; (1919) M W : 
26 ML T 391; 38 M LJ 2 (F B) ` A AN 
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put upon the Full Bench decision by a 
Bench of this court subsequently, this 
objection has to be overruled. The scope 
ofthe Full Bench decision has been dis- 
cussed in detail by Krishnan, J , in Jainau- 
labin v. Krishna Chettiar (22) where the 
Jearned Judge pointed out that the Full 
Bench after holding that the stranger 
auction-purchaser is a representative of 
the judgment-debtor went further and held 
on the authority of the Privy Council decis- 


“ion in Prosunno Kumar Sanyal v. Kali Das 


(23) that: 

. “Irrespective of any question of the representative 
character of the auction-purchaser appellant, s. 47, 
Givil Procedure Code, should be applied to his case 
where the question raised is one relating to execution 
and is one in which the decree-holder and the judg- 
ment debtor areadversely interested.” | 

The learned Judge ends his discussion of 
the question with this observation: 

“The Full Bench, as I understand them ,held that 
the condition in s. 47, Civil Procedure Code, that the 
question should be one ‘arising between the parties’ 
is satisfied by the question being one of a nature in 
which the parties to the suit adversely interested, 
though the person actually raising itin any particu- 
lar case against one party may not be the represen- 
tative of the other party. In fact they gave an ex- 
tended meaning to these words.” 


Ayling, J.,concurred with the opinion of 
Krishnan, J., stating -that he was not pre- 
pared to dissent from his view though he was 
inclined to think that the Full Bench judg- 
ment extended the applicability of s. 47, 
Civil Procedure Code, to a degree hardly 
suggested by the wording of thesection. In 
this case there can be no doubt that.the 
question for decision is one of a nature in 
which the auction purchaser and the judg- 
ment-debtors are adveisely interested and 
it therefore follows that the petitioners’ 
application would fall under s. 47, Civil Pro- 
cedure Code, and if so, on an appeal against 
the first court's order a second appeal will 
lie to this court, the crder passed on an 
application under s. 47 beingin the nature 
of adecree. As against this contention of 
the appellants based on the interpretation 
of the Full Bench judgment as given in. 
Jainaulabdin v. Krishna Chettiar (22),. Mr.- 
Swaminatha Ayyar has called my attention 
to the decision in Yagnasumi Ayyar v.. 
Chidambara Natha Mudaliar (24) where it 
was held by Abdur Rahim, J., who was a 
party to the Full Bench decision, -and 
Odgers, J., subsequent to the Full Bench de- 
cision in Veyindra Muthu Pillay .v. 
Maya Nadan (21) that a question arising for 
decision between the judgment-debtor and 

(22) 63 Ind. Cas. 200; 41 M L J 120; 14 LW ya; 
(1921) MWNA9I | 

(23) 19 O 683: 19 I A 166; 6 Sar. 209 (P 0), 

(24) 61 Ind. Cas. 961; 18 L W 15. 
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auction-purchaser does not fall under s. 47 
and the decision thereonis not appealable. 
The judgment is a short one and the Full 
Bench decision is not discussed in it, nor 
does it refer to the later decision of 


this court in Veyindra Muthu Pillay v. Maya 


Nadan (29) referred to by Krishnan,J., in his 
judgment. For these reasons I am in- 
clined to accept the decision in Jainau- 
labainv. Krishna Chettiar (22) in prefer- 
ence to the decision in Yagnasami Ayyar 
v. Chidambara Natha Mudaliar (24). Mr. 
Swaminatha Ayyar draws my attention toa 
decision of mine where 1 upheld the preli- 
minary objection and dismissed the civil 
miscellaneous appeal on the strength: of 
the Full Bench decision in Veyindra Muthu 
Pillai v. Maya Nandan (21). But no attempt 
was made before me to distinguish the 
Full Bench decision, norwas my attention 
invited to the decision in Jainaulabain v. 
Krishna Chettiar (22). The appellants’ 
learned Counselin that case accepted the 
preliminary objection and I therefore dis- 
missed the second appeal. For the above 
reasons I would hold that in the present 
case a civil miscellaneous second appeal 
would lie. 

In the result both the civil miscellaneous 
second appeal and the civil revision petition 
are dismissed, but the respondent will, get 
his costs only in the civil miscellaneous 
second appeal. 

N. K-A. Revision dismissed. 


(25) 58 Ind. Oas. 501; 43 M 696; (1920) M W N 299; 
39 M LJ 456; 28 ML T 3iz, 
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Second Civil Appeal No, 17 of 1931. 
February 17, 1933. 

Aston, RUPOHAND AND MEHTA, A. J. Os. 
PAHLUMAL SANTDAS—APPELLANT 
Versus 
NARAINDAS DIPCHAND AND OTHERS— 
RESPONDENTS. 

Registration Act (XVI of 1908,, s. 50—-Award prior 
to Amending Act of 1929—Award creating charge— 
Absence of registration—Whether retains seniority 
over subsequent registered mortgage—Maxim Expressio 
unius est exclusio alterius ’, applicability of—Inter- 
pretation of statutes—Unnecessary words. 

Where a charge has been created by an award prior 
to the amendment to the Registration Act in 1929, 
though the award is not registered, it retains its 
seniority over a Subsequent mortgage-deed, albeit it 
bea registered instrument. [p. 865, col. 2.] Nn 

The maxim expressio unius est exclusio alterius 
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ought not to be applied when its application, having 
regard to the subject-matter to which it applies, leads 
to inconsistency or injustice. Lowe v. Darling & Sons 
(2), followed. [:bid. | 

Where no meaning can be given to certain words 
of a statute without rejecting some of those used in 
it, or where astatute would become a nullity, were 
all the words retained, the Court has power to read a 
section as though the words which would make it 
aoe or nullify it, were not there, [p. 86C, col, 

Second Civil Appealfrom the decision of 
Ferrers, J. C. and Mehta, A. J. C. 
dated the 9th November, 1992. 

Messrs. Dipchand Chandumal and Asudo- 
mal Rewachand, for the Appellants. 

Messrs. Tolasing K. Advani, Fatehchand 
Asudomal and Dingomal Narainsing, for the 
Respondents. 

Aston, A. J.C.—This is a reference to 
the Full Bench by Ferrers, J. C., and Mehta, 
A. J.C. The material facts are briefly as 
follows: 

Between 2nd June, 1924 and 26th January, 
1925 respondent No. 1, Muhammad Umar, 
executed four mortgages for an aggregate 
sum of Rs. 6,000 in favour of respondent 
No. 2, Naraindas Dipchand and Jethanand 
Lal Chand. Between 27th January, 1925 
and 13th February, 1925, he executed five 
pro-notes for Rs.6,000 in their favour. The 
disputes were referred to arbitration. On 
20th March 1925 the arbitrators made an 
award in which a mortgage lien was given 
to the respondents over the immovable 
properties of Muhammad Umar. Objections 
were filed to the award. On 21st March, 
1925, Muhammad Umar executed a mort- 
gage in favour of Seth Pahlumal, the ap- 
pellant, for asum of Rs. 2,500. The 
mortgage was registered and appellant had 
no notice of any prior encumbrance. On 
15th April, 1925, objections to the award 
having been withdrawn, the court gavethe 
judgment in terms of the award under 
s. 21, Sch. II, Civil Procedure Code. On 
22nd May, the decree was registered but 
there was no registration of the award. The 
properties were subsequently sold and pur- 
chased by respondent No..2 in execution. 
The question which the Full Bench is asked 
to decide is as follows: MA 

“Does the mortgage, if any, in the award, in spite 


ofthe fact that itis not registered, retain its se- 
niority over the subsequent mortgage-deed, - which is 
a registered one." | 

The decision depends on the meaning of 
s. 50, Registration Act. That section reads 
as follows: 

“Section 50 (1). Every document of the kind men- 
tioned in cls. (a), (b), (c) and id), s. 17. sub-s. (1), 
ani cls. (a) and (b), s. 18, shall, if duly registered, 
take effect as regards the property comprised therein 
against every unregistered document relating to the 


\ 


Cs 
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game property, and not being a decree or order, 
whether such unregistered documents be of the 
same nature as the registered document or not. (2) 
Nothing in sub-s. (3) applies to leases exempted 
under the proviso to sub-s (J), e. 17 orto any docu- 
ment mentioned in sub-s,(2) of tha same section, or 
to any registered document which, had no priority 
nes the law in force at the commencement of this 


= Respondent No. 2 contends that the words 
“nothing in sub-6. (1) applies” must .be 
given their plain-and literal meaning. The 
word “nothing? not only implies that no 
advantage-is obtainable butit also .means 
that no -disadvantage is sustainable. 
Séction 50- (2)--means that so far as the 
document-ins.-17 (2) are concerned (and 
these include an award), s. 50 .(1) must be 
eliminated altogether 
it must be treated as if it never existed. 
The appellant on ihe other hand contends 
that the words “nothing in sub-s. (1) 
applies” were mot intended in a literal 
sense: gui heret in litera. heret in cortice. 
His.contention is that s. 50 (2) means that 
no-priority is obtainable by the .documents 
referred to ins. 17 (2) by means of regis- 
tration. An alternative . suggestion put 
forward by appellant is that s. 50 (2) 
means that when documents referred ‘to in 
s. 17 (2), Registration Act, are in rivalry 
inter se, nothing ins. 90 (1) applies to them. 
The .contention that the words “nothing 
applies” in-s. 50 (2), Registration Act, XVI 
of 1908, means that the section has to be 
entirely - eliminated from consideration, 
involves an -imputation of clumsy drafting 
and tautology on the part of the Legislature, 
for s. 50 (2) enacted that nothing in s. 50 
(1) applied toany document mentioned in 
6. 17 (2). The documents included decrees or 
orders ofa court and. awards. There was 
therefore, no need to retain the words “and 
not being a decree or order” in s. 90 (1), 
In addition to this reliance is placed by 
the appellant on the words l 

“or to any registered document which had no 


priority under the law in forceat the commencement 
of this Act" i | 


ins. 50 (2) as indicating that the words 
‘nothing applies to” really meant “no 
piiority can be obtained by.” The con- 
tention of the appellant however that not- 
withstanding the words contained in 
s. 50 (2; priority can be obtainedby re- 
gistration over ‘the documents referred 
to ins, 17 (2) involves the acceptance 
of an interpretation, possible no “doubt; 
but against the plain meaning of the 
words used. There is ne apparent reason 
why the Legislature should wish to disentitle 
the documents mentioned in s, 17 (2) from 
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obtaining any benefit by registration and 
at the same time subject such documents 
to the disadvantage of being postponed by 
the registration of other documents. The 
appellant’s contention also involves an im- 
putation df inconsistency against the Legis- 
lature, for as Kernan, J., pointed out in 
r v` Ismail (1), the effect of this 
interpretation would he to make such docu- 
ments compulsorily registrable although 
s. 17 (2) expressly exempts them from.com- 
pulsory registration. 

It seems to me preferable to infer’ that 
the legislature when enacting s. 00, Regis- 
tration Act, XVI of 1908, overlooked ‘the 
necessity of omitting the words “and not 
being a decree or order” than to apply 
s. 50 (1) to documents, when s. 00 (2) ex-- 
pressly exempts them from the opération. 
of that sub-section. The words “which had 
not priority under the law in force” do not 
necessarily negative an intention cn the 
part of the Legislature to also exempt such 
documents from being postponed by regis- 
tration, and the argument that this 
interpretation leaves registered documents 
which had priority under the law in force 
unprotected and liable to postponement is 
fallacious. Being registered documents, 
having priority at the time of the 
passing of the enactment, there could 
be no question of their being postponed 
by. the registration of other documents. 
The only question, which could atise, 
was whether they would retain their 
priority. 

The alternative contention of the appel- 
lant, that s. 50 (2) means that when the 
documents referred to in s. 17 (2), Regis- 


tration Act, are ina rivalry inter se, nothing 


in s. 50 (1) applies to (Lim, ?jrearsto 
me to have nothing in its favcur. It is 
impossible to believe that the legislature 
would use words of such far-reaching import 
to give effect to so limited an intention. 
For the reasons which I have mentioned, I 
would answer -the question which has 
been put to us, as a Full Bench, in the 
affirmative. 

“Rup Chand, A. J. C.—This reference 
raises the question of priority between a 
charge created by an unregistered award 
and a mortgage created by a registered 
mortgage-deed which is subsequent in date, 
The award -which is in favour of the res- 
pondent is dated 20th March, 1925, and is far 
Rs. 12,000, The mortgage-deed- which is 
in favour of the appellant is dated 21st 
March, 1925, and is for Rs.°2,500.. Of the 
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sum of Rs. 12,000 secured underthe award, 
Rs. 6,000 were due on mortgage-deeds ex- 


ecuted and duly registered prior to the award, 


and “there is no dispute as to the award 
taking effect to that extent as ogainst-the 
subsequent mortgage-déeed.” But the dis- 
pute centres round the balance of Rs. 6,000 
due to the respondent on pro-notes and in 
respect of which a charge is said to have 
‘been’ created for the first time under the 
award, Before the Amending Act XX of 1929 
an award wasone of the documents exempt- 
ed from compulsory registration. Now 
the law is different. Clause (e), s. 17, 
which was added by the amending Act of 


1929. makes compulsorily regisirable an’ 


award which purports or operates to create, 
declare,assign or limit or extinguish, whether 
in present or in future, any right, title 
and interest, whether vested or contingent, of 
the value of Rs. 100 and upwards, to or in im- 
movable property. 

The award in suit was not compulsorily 
registrable at the date when it was made, 
and according tothe well known maxim 
of equity qui prior est tempore potior est 
jure the award in suit -should ordinarily 
take effect as against the subsequent mort- 
gace-deed. The respondent in whose 
favour the award is made is potior, that is 
potentior and has a superior equity: see 
Broom’s Legal Maxims, Ed. 9, p. 237. But 
it is said that s. 50, Registration Act, 


contains a statutory exception to that 
rule and deprives the respondent of his 
priority. Clause (1) of that section 


reads: 

- “50. (1) Every document of the kinds mentioned 
in cls. (a), b, (c) and (d).8. 17, sub-s. (1) and. Cla, 
(a) and b),-s. 18, shall, if duly registered, take 
eflect, as regards the property comprised therein, 
against every unregistered ‘document relating to 
the same property, and not being a decree-or order, 
whether such unregisiered dccument be of the 
same nature as the registered document or 


a 


ROL. 

Had cl. (1) stood by itself, there would 
have been no difficulty of deciding the 
question at issue against the respondent. 
An award is not a decree or order of the 
Court and although as a matter of fact 
ihe award in suit did merge into a decree 
of the court, that decree being subsequent 
in date to the- mortgage-deed in favour 
of the appellant, does not affect the point 


in issue. Butcl. (2),s. 50° provides as 
follows : : 
“50. (2) Nothing in subs. (|) applies to leases 


exempted under the proviso to sub-s (!', 8.17, or 
to any document mentioned in sub-s (2) of the 
same se2tion, or-to any registered document which 
had no}, priority under the. lawin force at the com- 
mencement of this Act,” 
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Priér to the amending Act of 1929, an 


“award was one of the documents mention- 


ed in sub-s. (2), s. 17 and was exempt from 
compulsory registration. That being so, 
nothing in sub-cl.(1), s. 50 applies to the 
award in suit; and ifnothing in sub-cl. (1), 
s. 50 ‘applies, there is no other provision 
in the Registration Act or any other law 
for the time being in force which deprives 
the respondent potentior of his superior 
equity. Several interesting arguments 
have been advanced by the learned Pleader 
for the appellant to induce us to put a 
Narrower .construction on s. 90, cl, (2) than 
what its language indicates, It is. said 
that if it was intended to give priority to 
an -unregistered award: over- a registered 
document, the proper placé: to give-it that 
‘protection was obviously to mention. the 
word “award” immediately after the words 
“decree. of order’ in s. 50,cl. (1) just in 
the same way as had been done in the 
‘case: of a decree or order, and that ifcull 
efféct is given to cl. (2), 9. 50,-it would 
render the inclusion of the words “decree or 
order,” tautalogous., 

Now, s.17, cl. (2) does not only exempt 
a decree or order of the court from. com- 
-pulsory registration, but several other do- 
cuments affecting an interest in immovable 
property to the extent of Rs. 1C0 and over, 
e. g., à composition deed; an instrument of 
“partiticn made by a revenue officer, an 
instrument securing the repayment of a 
‘loan advanced under the Agricultural 
Loans Act, 1884, and - @ certificate of sale 
‘granted to a purchaser ata court auction. 
It would therefore appear that if the 
first argument were to-prevail, it was 
equally incumbent cn the Legislature to 
“specify in cl. (1), s; 50, not only ʻa decree 
or order; but all the documents- affecting 
i movable .properly exempted by cl. (2), 
“5. 17, from compulsory registration. Noth- 
ing has been said by the learned Pleader, 
-and no authority has been cited by him in 
‘support of the view that any of the do- 
cuments mentioned incl..(2),‘s. 17 - should 
‘yield priority to subsequent registered do- 
cuments. Reading él. (1), s. 50, in the light 
‘of cl.(2) which immediately follows, it is 
not possible to apply .the maxim expressio 
unius est eaxclusio alterius. Asobse.ved by 
‘Lopes, Ja, in Lowev. Darling & Sons (2), 
that maxim is often a valuable servant, 
but a dangerous master to, follow in the 
construction of statutes or documents. 
The exclusion ıs often the result of in- 


(2) (1906) 2K B 772; 75 L J KB 1019; 95 L T 243; 
22 T L k 179. 
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advertence or accident, and the maxim 
ought not to be applied when its appli- 
‘cation, having regard to the subject-matter 
to which it appiies, leads to inconsistency 
or injustice. In this judgment referring 
the question of law to a Full Bench my 
learned- brother Mehta, A. J. O., hassaid: 
“To meit appears that we are told by s. 50 what 
does not- apply to documents mentioned ins. 17 (2), 
but we are not told what actually does apply. 
There is no clear indication as to what should be 
the governing principle in determining when there 
is rivalry between a document compulsorily re- 
gistrable and another whichis specifically exempt 
from registration.’ : 
But the answer to that query appears 
to me to be that wheres. 50,cl. (1), does 
not apply, the well established rule of 
equity referred to above applies. There 
was therefore no need for the Legislature 
to reiterate what was already well establish- 


ed. In view of what has been . 
said above, the ‘second argument 
advanced on behalf of the appellant 


affords no formidable diffculty.: Where 
no. meaning can begiven to certain words 
of-a statute without rejecting- some of 
those used in it, or where a statute would 
become a nullity, were all the words 
-retained, the court has power to read a 
-section as though the words which would 
make it meaningless or nullify it, were 
not there: Per Darling, J., in In re 
. Ettridge (3); cls: (1) and (2), s. 90 are 
prima facie inconsistent. They can be 
- reconciled by treating the words .“and 
not being a. decree or order” as super- 
fluous. No other reasonable suggestion 
has been made for reconciling the two 
clauses, and therefore, there is no reason 
why. the words referred to above should 
not be treated as superfluous. 

The law of registration in India has under- 
gone considerable changes from time to 
time and a reference to the previous law 
-also leads to the same conclusion. These 
words were first introduced in the correspond- 
‘ing section of the Registration Act of 1871. 
The object with which they were introduced 
in that Act had ceased to exist when the Act 
of 1877 was on the anvil and through 
inadvertence they appear not to have 
been deleted. The Registration Acts prior 
to the Act of 1871 to which reference need 
be made are Act XVI of 1864 and Act XX 
of 1866. Section 68 ofthe Act of 1864 reads 
as follows: 

‘Every instrumentof the description mentioned 
in cls l and 2, 8.16, shall, if duly registered, have 
priority toany other instrument relating to the 
` (3) (1909) 2K B 24; 78 L JKB 479; 100 L T 624; 
43-3°P 253; 53 S J-401; 25: TL R 391, - ; 
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inany immovable property; 


compulsorily registrable, namely, . 
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same property whether such other instrument be of 
the same nature as the registered instrument. or 


The documents referred in els. (1) and 
(2),s.16 of that Act are (1) instruments 
which purport or operate to create, de- 
clare, transfer, or extinguish any right, 
title or interest of value less than Rs. 100 
and (2) in- 
struments which acknowledge the receipt 
or payment of any consideration on account 
of the creation, declaration, etc., of such 
value as aforesaid in any such immovable 


-property. On the one hand, this section 
gave no priority to documents affecting 


immovable property to the extent of Rs. 100 


` andover which were compulsorily registra- 


ble, and on the other it gave priority to 
registered documents referred ‘to above 
over every unregistered document affecting ` 
immovable property including a decree or 
order ofa court which was not registered. 
Section 50, Registration Act of 1866, was to 
the same effect except that it purported 
to give priority to a third kind of regis- 
tered documents which were also not 
leases 
for terms not exceeding one year. The 
object of the Legislature in giving prio- 
rity to such documents may well “be 
surmised, It was for the purpose of encour- 
aging the registration of such documents 


and thus preventing their fabrication at a 


later date. ` 

Decrees of ihe court affecting immovable 
property were being registered in some form 
or another at lhat time, e. g., S. 43 of the Act 
of.186£ and therefore there was no special 
need of excepting them from the operation 
of thisrule. Ib seems that when Act VIII 
of 1871 was passed, registration: of decrees 
or orders had failen into disuse. Section 50 
of that Act therefore expressly provided that 
documents of the kinds mentioned in cls. (1) 
and (2), s.18 of that Act, shall when 
registered have priority over all other 
unregistered documents except decrees or 
orders. In this section cl. (8), s. 18, was 
also dropped, but we are not concerned 
with that in the present case. In the Act 
of 1877, the provisions giving priority to 
registered documents over the unregistered 
documents were considerably extended, and 
with different objects in view. Section 50 of 
that Act reads: 

“Every document of the kinds mentioned in cls. 
(a), ib), (c; and (d), 8 17,and cls. ʻa) and (b), 8. 18 
shall, if duly registered, ‘take effect as regards the 
property comprised therein, against every unregister- 
ed document relating tothe same property, and not 
being a decree ororder, whether such unregistered 
document beof the same nature as the registered 


1983 
document or not. Nothing inthe former part of this 
section applies to leases exempted under the proviso 
in s8. 17 or the documents mentioned in cls e), (7), 
(ff), (9) h), G), j), e (U, (m, (n) and io) of the 
same section 7 
Documents referred to in s. 17, cls. (a) to 
. (d) were compulsorily registrable and the 
object in giving priority to such documents 
‘could not therefore have been to prevent 
their fabrication. Section 17 however made 
certain exceptions in the case of documents 
which, but for the exceptions, would be 
compulsorily registrable. Now, it is 
‘abundantly clear from s. 50 of the Act 
of 1871, reproduced above, that although it 


declared that documents mentionedin s. 17. 


“which were compulsorily registrable should 
have priority over unregistered docu- 
ments, it was not intended to give such 
document priority over documents which 
were exempted from registration and fell 
within the purview of cls. (e), (A), (Hf). (9), 
(h), (i), (G), (fe), (2), (m), (n) and <o), s. 17. 
It is with that object in view that the 
proviso was added. In this connection It 
is sufficient to refer to the following observa- 
tions of Kernan, Offg., C. J., in Kadar v. 
Ismail (1), at p. 124": . 

“The language, ‘nothing in the former part, etc.’ 
shows that it was intended: that these excepted docu- 
ments were not tobe treated as unregistered docu- 
ments for the purpose of the former part of that 
section ‘The result of the construction contended 
for by the appellant would be that all the excepted 
documents namely, leases ‘etc ,, mentioned in para 7, 
8. 50 would be placed under a double {disadvantage: 
(a) they would not be allowed any priority by regis- 
tration over unregistered documents and (2) they 
should be registered or they would be postponed to 
registered documents. Practically these documents 


would be ‘compulsorily registrable’ in order to save 


them from registered documents.” 


Now cl. (2), s. 17, mentioned in the proviso 
refers to decrees and orders. It appearsthat 
at the time of passing of the Act of 1877 it 
escaped the attention of the Legislature that 
the words “not being a decree or order’ which 
found placein the old section were rendered 


superfluous in view of the proviso to this. 


section, and were therefore allowed to remain. 
This mistake seems to have escaped attention 
when the present Act was passed. The 
exceptions to cl. (17) of the old Act are 
numbered as cl. (2), sub-cls. (1) to (12) of 
the present Act and the provisoto s, 50 of 
the old Act is cl. (2) of the present Act. The 
question referred to us has been suggested 
by my brother Mehta as under: 

“Does thefmortgage, if any in the award, in ‘spite 
of the fact that it is not registered, retain its seniority 


over the subsequent mortgage-deed which is a regis- 
t red one?” 
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For the reasons stated above,I would 
answer that question in the affirmative. 

Mehta, A. J. C.—The reference to this 
Full Bench by the learned Judicial Com- 
missioner and myself involves a question 
of the correct interpretation of s. 50, Regis- 
tration Act (XVI of 1908.) 

The facts relevant for the purposes of this 
reference may briefly be stated as follows: 
Réspondent No. 3 Mahomed Umar executed 
four mortgages for an aggregate sum of 


Rs. 6,000 in favour of respondents 
No. 1 Naraindas and 2 Jethanand 
between 2nd June, 1924 and 26th 


January, 1925. He then executed five pro- 
missory notes for the total amount of 
Rs. 6,000 in favour of the mortgagees bel ween 
27th January, 1925 and 13th February, 1925. 
The disputes purporting to have arisen bet- 
ween the mortgagor and the mortgagees 
were referred to arbitration. The award was 
given in the presence of the partieson 20th 
March, -1925, by which Mahomed Umar’s 
immovable properties were subjected to a 
charge for the whole amount of Rs. 12,000. 
On the very next day, that is on 21st March, 
1925, Mahomed Umar executeda mortgage 
in favour of the present appellant Pahlumal 
for a sum of Rs. 2,500. The morlgage was 
duly registered that very day. Then on 
30th March, 1925, Mahomed Umar filed 
certain objections to the award accusing the 
arbitrator and the other party of fraud and 
collusion. These objections were withdrawn 
on 15th April, 1925. A decree was passed 
in terms of the award. Subsequently, on 
2nd May, 1925, the award decree was regis- 
tered. The properties were sold in execution 
of this decree and purchased by the decree- 
holders themselves. For the amount realized 
in excess of Rs. 6,000, Pahlthmal filed a 
suit to recover it on the ground that the 
award which charged the properties of 
Mahomed Umar for more than Rs. 6,000 
not having been registerd, had to cede 
priority to appellant Pahlumal’s mortgage 
which was a registered one. The Court of 
first instance decreed the suit; but the 
decision was reversed in appeal on the 
ground. that under s. 50 (2),an award, though 


“unregistered, is nct to liable to cede priority 


to any subsequent registered mortgage. 
Pahlumal, being aggrieved by that decision, 
has preferred a Second Appeal (No. 17of 1931) 
during the hearing of which, the follwing 
question was formulated for the decision of 


this Full Bench: l 
“Does the mortgage, if any, in the award, in 
spite of the fact that it is not registered, retain 
its seniority over the subsequent mortgage deed, which 
is a registered one?” : l 4 
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Before I proceed to consider the respective 
contentions of the rival claimants, I would 
like to give a brief apercu of the hislory 
of the legislation which finally culminated 
in the enactment of sub-s. (2), s. 50 of the 
present Registration Act. It was by Act 
XVI of 1864 that compulsory registration of 
certain documents was forthe first time 
introduced. Documents were divided into 
two classes: (1) documents the registra- 
tion of which was obligatory, and (2) docu- 
ments, registration whereof was left to 
the oplicn of the parties. The scheme has 
been kept up throughout the subsequent 
enactments, viz., Act XX of 1866, Act VIII of 
1871, Act III of 1877 and Act XVI of .1908. 
In these enactments although the Legislature 
made registration a sinequanon inthe case 
of certain documents, priority was not con- 
ferred on every registered document if in ri- 
-valry with an unregistered document in 
respect of the same property: Only cer- 
tain specified documents acquired senior- 
ity by the mere fact of their registra- 
tion. Under s. 68, Act XVI of 1864, priority 
was given to documents registered under cls. 
1 and 2, s. 16 of that Act which correspond 
to the cls (a)and (b) of the presents. (8. 
Then by s. 00, Act XX of 1866, in addition 
te documents mentioned in cls.l and 2, 
s. 18 of that Act, (which correspond tocls, 


l and 2, s. 16 of the previous Act, viz., 


Act XV1 of 1864 and to cis. (a) and (b) of the 
presents. 18, that is, s. 18, Act XVI of 1908), 
priority was given to a-third set of docu- 
ments enumerated in cl. (3), e. 18, of the Act 
of 1866 corresponding to cl. (c), 5.18 of the 
present Act. So that all these documents, 
viz., the documents mentioned in cls. (a), (b) 
and (e); s. 18 of the present Act (which corres- 
pond to s, 16 of the Act of 1864 and 
s. 18 of the Act of 1871) were thus given 
priority over all unregistered documents in- 


eluding all the documents mentioned in- 


8.17 of the present Act. Thus, then docu- 
ments mentioned in s. 17 of the present 
Act, had to cede priority, if unregistered, 
to documents mentioned in cls. (a), (b) and 
(c), s. 18, ifthe latter were registered. This 
state of the legislation led to fraud. In 
order to defeat documents-which were made 
- compulsorily registrable under s. 17 (1), 
unscrupulous people resorted to antedating 
documents in respect of property of the 
value of less than Rs. 100 by which such 
documents, though unregistered, could still 
maintain priority over subsequent compul- 
sorily registrable documents, by reason of 
the fact that no priority was given tocom- 


pulsorilyregistrable documents over optional-. 


PAHLUMAL SANTDAS vV. 


NARAINDAS DIPOH'AND. 143 PO 


ly registrable documents. To prevent this 
mischief the Legislature appears to have in- 
troduced s. 58 in Act III of 1877 by which, 
tothe documents mentioned in cls. (a) and - 
(b), s.18, were added documents mention- 
ed in cls. (a), (b),(c) and (d), s. 17 so asto give 
all these documents priority. 

It is contended by Mr. Dipchand on be- 
half of the appellant that having thus en- 
larged the scope of this proviso embodied 
in s. 90, cl. (1), the Legislature had neces- 
sarily to have a sub-section for the purpose.of 
excluding the documents mentioned ins. 17 
(2) and leases exempted under the provisions 
of sub-s. (1),s. 17,so that these documents may 
no; get priority by the mere fact of registra- 
tion,as otherwise, these documents also would 
have goti priority as they were includ- 
ed: in the documents mentionedin cls. (a), 
(b), (c) and (d), s. 17, sub-s. (1), although 
they were exempted from registration un- 
ders..17 (2). At the same time it was 
thought .necessary to mention specifically. 
ins. 50 (1) decrees and orders which were 
included in documents mentioned ins. 17 
(2), so that registered documents may not 
get priority against a decree or order by 
the mere fact of the non-registration of - 
the decree or order. Thus then, the- ob- 
ject of the amendment io s. 50 was to give 
priority to documents complusorily regis- 
trable and mentioned in cls. (a), (b), (c) and 
(d), s. 17 (1), but was never intended to give 
any such priority to documen!s mentioned 
ins. 17 (2) which were optionally registrable; 
In support of this interpretation it is ur- 
ged firstly, that decrees and orders which 
had not to cede priority for want of re- 
gisiration were singled out of the part 1, 
s. 00, so as to exclude them from the opera- 
tion of cl. (1) of the section. If it was thein- 
tention of theLegislature that the documents 
mentioned in s. 17 (2)had not to cede any 
priority the intention of the words “decree or 
order” in the part 1, s. 50 (1) would have been 
unnecessary because decrees and orders are 
included in s. 17 (2). It is also contend- 
ed on behalf of the appellant that prior to 
the present amendment, documents under 
s. 17 (2) were subordinate and had to give 
priority to documents mentioned in s. 18, 
cls. (a) and (b). It could not be the inten- 
tion of the Legislature to curtail the rights 
of persons holding the latter documents. 
The objects of the Legislature was rather 
to add to these two classes of documents, . 
namely, io those mentioned in els. (a) and 
(b), s. 18, documents mentioned in cls. (a), 
(b), (c) and (d), s. 17. Finally it is argued 
on behalf of the appellant that even after 


1933 
the decision in Kadar v. Ismail (1) which 
was under the earlier Act, the framers of 
the present Act did not think at neces- 
sary to remove the words “decree or. order; 
from part 1, s. 50 which shows that the 
words were not a mere surplusage. i 

The construction thus sought to be put 
on the words “nothing in sub-s. (1).applies? 
used in sub-s. (2), s. 50 is indeed'ingenious 
and plausible—plausible bècause it suc- 


ceeds in justifying the presence of the words 


“decree or order” in sub-s. (1)... still J am 
inclined to think in the first place that it 
militates against the plain meaning of the 
words which would -be that so far as do- 
cuments mentioned in s. 17 (2) of the Act, 
are concerned the provision made in sub- 
s. (1),s. 50, should be regarded as non-exis- 
tent; so that no document by the mere 
fact of registration is made to take effect 
against unregistered documents mentioned 
in s. 17 (2). In the second place, although 
by not accepting the reasoning of Mr. Dip- 
chand, one is driven to the conclusion that 
this particular.piece of legislation in 1908 
was slovenly enough not to remove the 
tautology from the section though pointed 
out by Kernan, GC. J., in the Madras case 
noticed above, it appears to me that of the 
two interpretations open tous, that put for- 
ward by the appellant may no doubt be 
more logical, yet theone pressed upon us 
by the respondents is more reasonable— 
reasonable, -because otherwise, documents, 


the registration of which is not compul- ' 


sory, would be under a double disadvan- 
tage—they cannot acquire priority by rea- 
son of registration; and at the same time 
they must suffer other documents by the 
mere fact. of registration to take effect 
against them. 

. Prior -to the amending Act of 1929, an 
award was one of the documents included 


amongst those mentioned in s. 17 (2). If. 


therefore the award in the present case 
which is of a prior date be held to have 
crealed any charge on the immovable prop- 
‘erty of respondent No. 3 Muhammad Umar 
in favour of respondents Nos.1 and 2, it is 
not. liable to take effect after the subse- 
quent registered mortgage of -the same 
property in favour of. the appellant. 
That would be my answer to the reference. 
N.A. Reference answered in the 
afirmative. - 
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Bengal Land Revenue Sales Act (XI of 1859), ss. 


2;8—Kist bandi—‘Kist’, meaning of—'Latesi date of 


payment, significance of—Payment not made on 
latest date—Jurisdiction of Collector to sell estate. 
“In Bihar the original kist bandis fixed under the 
engagement entered into with the proprietors for 
payment ofthe Government Revenue were. almost 
invariably according to the Fasli era, and . the four 
dates in June, September, January and March, fixed 
for the payment of the Governmentrevenue are the 
latest dates of payment determined by the-Board of 
Revenue under s.3 of the Bengal land Revenue 
Sales Act, and could not possibly be kist bandi dates 
ofthe Fasli era. [p. 871, col 1.) 
The word ‘kist'is used in the Tauzi Manual to indicate 
the period between one latest day of payment of the 
arrears of revenue and the next and is not used in 
the restricted sense in which the word is used in s. 2 
of the Act. Saraswati Bahuria v  Surajnarayan 
Chandhusi (1), distinguished. [p. 870, col, 2.] 

[Case law discussed. ] 

When payment is not made onthe latest date fixed 
for payment the Collector has jurisdiction to sell the 
estate. [ibid | Ls 

Appeal against a decision of the Officiat- 
ing Additional District Judge of Monghyr, 
dated the 3rd October, 1931, reversing that 
of the Additional Subordinate Judge, 
Monghyr, dated the 4th March 1929, 

Dr. Sir Syed Sultan Ahmed, Messrs. S. N. 
Roy aud Ch, Mathura Prasad, for the Ap- 
pellant. z. 

Messrs. L. K. Jha and N. N. Sen, for the 
Respondents. | n 

Kuiwant Sahay, J.—Thisis an appeal 
by the defendant against the decision of 
the Additional District Judge of Monghyr 
reversing the decision of the Subordinate 
Judge and setting aside a revenue sale 
under Act XI of 1859. It appears that 
there are several co-sharers in the estate 
Nadaura, bearing tauzi No. 364 of the 
Monghyr Collectorate. Some of the cò- 
sharers had opened separate accounts 
under s. 1l of the Act and the share left 
afterthe opening ofthese separate accounts 
was known as the ijmali or the ‘residuary 
share. The Government revenue ‘payable 
on account of this ijmali share was Rs. 22. 
The plaintiff owns 1 anna 10 gandas 1 kauri 
and the defendants second party own’ 1] 
gandas out ofthe total2 annas I ganda 
lkauri shareofthe estate which was left 
as.the ijmali share. The revenue sale of 
thisijmalt share was held on‘ the ‘20th 


S 
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of September, 1927, for arrears of the June 
instalment of 1927,. and it was purchased 
by the defendant-fiist-party fora sum of 
Rs. 120 only. - The plaintiff preferred an 
appeal before the Commissioner against 
the sale, but thisappeal was dismissed on 
the 18th of November, 1927. The present 
suit was then instituted on the 4th of June 
1928, for setting «side the sale. The al- 
legations contained in-the plaint were’ non- 
“service ofthe notices under ss. 6 and 13 
ands. 7, and that the sale was brought 
about bythe defendants-second-party who 
fraudulently made default in payment of 
their share of the Government revenue 
and who suppressed the several notices 
issued by the Collector and who pur- 
chased the property themselvesin the name 
of their creature, the defendant-first-party. 
The relief asked for was thatthe sale may 
be setaside on account ofthe irregulari- 
ties whichhad occasioned serious loss to 
the plaintiff as property worth more 
than Rs. 3,000 was sold for the grossly in- 
adequate price of Rs. 120, and secondly, 
‘that ifthe sale be not set aside, then the 
defendant-first-party may be directed to 
execute a re-conveyance in favour of the 
plaintiff in respect of her share in the 
. estate. .The suit was contested by the 
defendant-first-party. alone who denied the 
allegations ofthe plaintiff as regards the 
irregularities as well asthe fraud alleged 
by her in bringing about the sale. 

“The learned Subordinate Judge found 
that there was no irregularity inasmuchas 
the notices under ss. 6 and 13 and s. 7 
were properly served, and no fraud was 
proved to have been practised in respect 
thereof. He further held that the plaintiff 
was not entitled to a re-conveyance inas- 
much as the defendant-first-party did not 
make the, purchase for the defendants- 
second-party but was the real purchaser 
atthe sale. He found that the price fetched 
at the sale was inadequate but having regard 
to the finding of wantof irregularity and 
. traud,he held that mere inadequacy of price 
was no ground for setting aside the sale. 
Against the decree of the Subordinate 
Judge, the plaintiff preferred an appeal 
‘before the District Judge. The learned 
District Judge affirmed the finding of the 
Subordinate Judge on the two points raised 
"by the plaintiffin her plaint and pressed 
‘before the “Subordinate Judge. A third 
point was, however, raised before the Dis- 
trict Judge, which had not beenraised either 
in the plaint or in the grounds of ‘appeal 
_ before the District Judge and which did 
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subject-matter of any of the 
The point was 


not form the 
issues framed in the suit. 
that thesale made by the Collector was 
without jurisdiction and as such, ib was. 
liable to be set aside. The learned Officiat- 
ing District Judge. gave effect to this con- 
tention of the plaintiff and set aside the 
sale. The defendant No. 1, who was the 
purchaser at the revenue sale, has preferred 
this second appeal, and the only contention 
raised in the appeal was whether the 
Collector had jurisdiction to sellijmali share 
of the estate. l 

The question of jurisdiction is raised in 
this way. The sale purported to be made 
for the arrears of the “June kist” of 1927. 
The learned District Judge finds that there 
wasan arrear in June kist of 1927. The 
notification issued by the Collector showed 
the arrears to be- Rs. 6-12-6. The Dis- 
trict Judge was ofopinion that the arrears 
amounted to only Rs. 3-11-0. .The actual 
amount of arrears is immaterial. The fact 
found is-that there was an arrear.in the 
June kist of 1927., The learned District 
Judge, however, refers to the provisions of 
ss.2and 3 of the Revenue Sale Law Act 
(XI of 1859) and says that under s. 2, it did 
not become an arrear of revenue until 
the Ist of July, 1927, and under s. 3 of 
the Act.the latest date for payment of 
Such arrears was the 28th of September, 
1927, and as the sale was held on the 20th 
of September, 1927, it was illegal and 
invalid as the Collector had no jurisdiction 
to hold the sale beforethe 28th of Septem- 
ber, 1927, and he relied upon the decision 
ofthe Privy Council in Saraswati Bahuria 
v. Surajnarayan Chaudhuri (1) 

In the first place itis to be noticed that 
the point upon which the learned District 
Judge set aside the sule was not taken 
by the plaintiff at any stage of the suit. 
until the argument of the appeal before 
the Dis:rict Judge. The point involved a 
determination of a question of fact, viz., 
what was the kist or instalment according 
to which the settlemens and kistbandi of the 
mahal in question had been regulated - 
within the meaning ofs.2 ofthe Act. No 


allegation was madethat the 7thof June, 
1927, was the date of the kist or instalment 
.within the meaning of s 2 andit isover- 


whelmingly impossible thatit could. be. 
No opportunity was given to the defendant 
toshow thatthe 7th of June was not the kist 


(1) 130 Ind. Oas. 676; 12 P LT 357; A I R1931 
P 057; 350 W N414;60 ML J 350; (1931) MW N 
369; Ind. Rul. (1931) P O 84,53 O L J 307; 10 Pat, 
496 (PO), 
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date under s. 2, Jt 18 conceded that the 


latest: dates of payment fixed by the 
Board of Revenue under-s. 3 of the Act in 
so far as the present estate is concerned are 
the 7th of June, 28th of September, 12th 
of January, and 28th of March of each year. 
The learned District Judge has taken it 
for granted that the 7th of June, 1927, 
wasthe kist date within the meaning of 
s.2ofthe Act. It isa well-known fact that 
in Bihar the original kistbandis fixed under 
the engagement entered into with the pro- 
prietors for payment of the Government 
revenue were almost invariably according 
to the Fasli era and the four dates in June, 
September, January and March fixed for 
the payment of the ‘Government revenue 
are the latest dates of payment determined 
by the Board of Revenue under s. 3. of 
the Act and could not possibly be kist- 
bandi dates of the fasli era. It was pointed 
out in Shama Kant Lal v. Kashi Nath Singh 
(2) that where the original kistbandi under 
s. 2 of the Bengal Land Revenue Sales Act 
is unknown and forgotten, the latest dates 
fixed under s. 3 are popularly known as 
the kist dates. They are not the kistbandi 
dates as provided by s 2 but only the 
latest dates of payment as fixed’ by the 
Board of Revenue under s. 3 of the Act. 
The word kisi no doubt appears in the 
Tauzi Ledger and the dates in the four 
months mentioned above are shown there 


asthe June kist, September kist, January 


kist and the March kist. But it has been 
expressly stated in the Tauzi Manual: that 
the word ‘kist is therein used to indicate 
the period between one latest day of 
payment of the arrears of revenue and the 
next andis not used in the restricted 
sense in which the word is used ins. 2 of 
the Act. 


In Saraswati Bahuria’s case (1), it is 
evident thatit was found as a matter 
of fact .and-not held as a matter of law 
that on the evidence which the parties in 
that case were able to adduce before the 
court of first instance, the original kist dates 
under s.2 ofthe ae coincided with the 
dates fixed under s.3:of the Act, and it 
was solely upon ‘the facts as there found 
that it was held thatthe sale .in that case 
took place before. the latest date of pay- 
ment prescribed by the Board of Revenue 
and so was illegal. = 

This distinction was: brought out ‘by 
the Calcutta High Court in Radha Gobinda 

(2) 96 Ind. Oas. 807; 7 P L T 747; (1926) Pat, 362; 
A I R 1926 Pat, 549 6 
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v. Girija Prasanna (3).’ That was also the 
case In Krishna Chandra Bhowmik v. Pabna 
Dhana Bhandar Co. Ltd (4). 

Thatinsome veryrare cases the two 
dates fixed under ss.-2 and 3 of the Act 
may coincide is illustrated by Haji Bakhsh 
Ilahi v. Durlav Chander Kar (5) which was 
a modern case in a Government khas-maha’. 
The distinction between kistbandi date 
under s. 2 andthe latest date of payment 
under s. 5 was brought out bythiscourt in 
Jagadishwar Narayan v. Muhammad Haziq 
Hussain (6) which went in appeal before the 
Privy Council in Jagdishwar Narayan - 
v. Muhammad Haziq Hussain (7) and 
the Privy Council affirmed the view of 
this court on this point and explained the 
decision in Haji Baksh Elahi’s case (5), but 
the decision in Jagdishwar Narayan v. 
Muhammad Haziq Hussain (6) does not 
appear to have been brought to their Lord- 
ships’ notice in Saraswati Bahuria v. Suraj- 
narayan Chaudhuri (1). 

The learned District Judge has, therefore, 
fallen intoan obvious error in treating the 
7th of June,1927, asthe kistbandi date under 
s. 2 of the Act, in whick view the Government 
revenue would not become an arrear-until 
the Ist of July and the estate could not be 
sold until the next latest date of payment 
which was the 28th ofSeptember. That the 
Tih of June 1927 was actually not the 
kistbandi date under s.2 has now been set at 
rest by the production on behalf of the 
appellant of the original kistbandi from the 
office of the Collector of Monghyr. Having 
regard to the fact that the point was not 
taken in the trial Court and no opportunity 
was given tothe defendant to show what the 
actual kist dates were under s. 2 of the Act, 


. we thought it fit to admit in evidence in this 


court the original kis'bandi. The’ learned 
Advocate for the plaintiff-respondent waived 


-his right of formal proof of the document, 
‘although. he objected that the document 


ought nol to'be admitted in. evidence at this 


(3 136- Ind. Cas. 129;-35 O-WN912;A I R1932 
Cal 153; Ind Rul, (19 2) Cal. 177; 59C 186, 

(4) 136 Ind Cas 410; 59C 1034; A I R1932P 0 
61; 36 O W N 277755 O L J 62; Ind. Rul. (1932) P O 
106.62 M. L J 421; -59 [TA 68 35 UW 842 


(P 0). 
(5).16 Iad. .Cas. 821; 39 O 981; 16 O W N 842; 23 
M L J 206:12 M L T 385; (1912) M W N1005; 14 


- Bom. L R 1063, 10 A LJ 45?; 16 O L J, 620; 39 IA 


177 (PO). 

(6) 77 Ind. Cas Rol; 5P L T 473; (192t) Pat 142; 
ALR 1924 Pat. 537. 

(7) 98 Ind Oas. 930:8 PLT1; AI R1926P O 
126; 310 W N 107; SEM LJ 815; 44 OLJ 515; 54 
I A 246; 6 Pat. 200; 38M L T5(P Q). Nk. 
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: late stage; but having regard to the circums- 
tances,.and inorder to enable us to give 
judgment we were of opinion that this is a fit 
case for admission of new evidenceon the 
point.. On referring to this document, if is 
clear that the original kistbandz fixed in 
respect of thisestate was according. to the 
Fasli era and the eleven kists were ‘payable 
for the months ofthat era (except Bhado 
which is blank) in sicca currency as follows: — 


=- Rs. as. p. 
Asin e we a O 0 
Kartik cia . 2 8 0 
Agrahan ae ww 7 & 0 
Pous is . 1 0 0 
Magh ee . 10 0 OQ. 
Phalgun s we: 2 8 0 
Chait a . 10 0 O 
Baisakh bf . 50 0 0 
Jeth a . 50 0 0 
Asaih ae . 5 0 9Q 
Sravan ne co T -I3 


This was certainly the kistbandi of the 
whole estate bearing Tauzi No. 364 and 
could only vary with the compensation for 
sicca currency. By the opening of the 
separate accounts the revenue for the 
residuary or tjmali share was fixed at Rs. 22 
andon referring to the Tauzi Ledger it 
appears that for the payment of this sum of 
Rs. 22 the latest dates were as follows: — 


Rs. as. pP- 
7th June . 1d. 2 0 
28th September wv 1 JO 0 
12th January aa 1 10 0 
28th March .— 38 JO 0 


The payment not having been made on 
the latest date, viz., the 7th of June. 1927, it 
was withinthe jurisdiction of the Collector 
to sell the estate after that date, and there- 
fore, the sale held on the 20th of. September 
was a valid sale. E a 

The decree of the learned District Judge 
must therefore be set aside and'that of the 
Subordinate Judge, restored. The appeal 
must be allowed with costs throughout. 

Macpherson, J. —- 1agree. 

Muhammad Noor, J.—I agree. 


N.A. Appea allowed. | 
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RANGOON. HIGH COURT, 
FULL BENCH. 
Criminal Revision No. 20-B of 1933. 
March 29, 1933. 
PAGE, C. J., Das, Mya By, Brown AND 
Dunk LEY, JJ. " 
IKHALILUR RAHMAN— APPLICANT 
VETSUS 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1d6)), ss S61 Hxcep , 866— 
Kidnapping —Intention of accused, the basis of the 
offence—Girl under twelve taken out of keeping of 
lawful guardian — Marriage cf girl—Presumptio 
juris et de jure—‘Against will’ and ‘without consent'— 
Distinction between—Child Marriage Restraint Act 
(XIX of 1929)—Intention to give child in marriage 
an contravention of Act—Whether ‘unlawful pur- 
pose. : 


The intention of theaccused isthe basisand grava- 
men of an offence under a 366, Penal Code. Hence 
in considering whether an offence has been committed 
under this section, the volition, the intentionand the 
conduct ofthe woman are ‘nihil ad vem’, except in 
so faras they bear upon the intent with which the 
accused kidnapped orabducted her. lf the accused 
kidnapped or abducted the woman withthe necessary 
intent, the offence is complete whether or not the 
accused succeeded in effecting his purpose, and 
even if in the event the woman in fact consented to 
the marriage or the illicit intercourse taking place, 
[p 874, col. 1.) 

Normally where a little girl under twelve years 
of age is taken out of ihe keeping of her guardian 
without the guardian’s consent the act of the accused 


-would arouse suspicion and where it also -transpires 


that the child within two months of being kidnapped 
is given in marriage by the accused, it would not 
require a great stretch of imagination for the Jury 
to conclude that the accused when he kidnapped the 
little girl intended to compel her to marry wilfully 
and in spite of her opposition. But to hold, that where 
the accused had kidnapped a little girl under twelve 
years of age with intent to give her in marriage a 
presumptio juris etde gure arises that the accused 
kidnapped the child’ with intent to compel her, or 
knowing that it to be likely that she will be com- 
pelled, to marry against her will, would be to travel 
outside the ambit ofs. 368. [p. 875, col. 2.] ~ | = 

Before the accused can be convicted of an offence 
under the first part ofs 366,the court must be satis- 
fied asa matter of fact upon the evidence that the 
accused when he kidnapped or abducted the woman, 
whatever her age might be, did so with intent to 
compel her or knowing it to be likely that she would 
be compelled tomarry against her will, that isto 
say, in spite of her opposition; and unless such an 
intent is proved, the accused is entitled to be acquitt- 
ed. [ibid.] 

Anintention to givea child in marriage in con- 
travention of ActiXIX of 1929 is an ‘unlawful pur- 
pose’ within the- exception to s. 361, Penal Code, 
on the ground thatif the purpose is carried out the’ 
person giving the child in marriage is liable to 
conviction and punishment for a criminal offence. 


Though every act done “against the will” of a 
person, is done “without his consent” yet “an 
act.done “without the consent’ of a person is 


‘not necessarily “against his will", which expression 


imports that the actis done in spite of the opposi» 
a i the person:to the doing of it. [p. 875, col, 
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Crimjnal Revision against an order of the ' 


Sessions Judge, Rangoon, in Sessions 
Trial No 62 of 1932, dated the 2nd Decem- 
ber, 1932. 

Mr. M. M. Rafi, for the Applicant. - 

Mr. Eggar, for the Crown. 

Page, ©. J.- Before giving judgment,, 
we have taken time to consider this case 
which raises » question of general public 
importance. The accused was tried at 
the November Criminal Sessions of the. 
High Court for- an offence under s. 366, - 
Indian Penal. Code. He was convicted and 
sentenced to suffer four years’ rigorous, 
imprisonment. The 
invited to review the case under cl, 25, 
Letters Patent, pursuant to a certificate by 
the learned Government Advocate that the 
following points of law decided by the 
learned Judge in the above Sessions trial 
should be further considered: (a) That 
the words in s. 366, Indian Penal Code, 
“against her will” are equivalent to 
“without her consent’? and consequently. 
apply, asa matter of law,.to a case where 
consent is void under s. 9). (b) That the 
word ‘unlawful purpose” ins. 961 (excep-: 
tion) include the purpcse of giving a child 
in marriage in contravention of Act XIX of 
1929. Section 366 so far as material-runs. 
as follows : | 

“ Whoever kidnaps or abducts any woman with 
intent that she may be compelled or knowing it to be 
likely that sha will be compelled, to marry any person 
againet her will, or in order that she may be forced 
or seduced to illicit intercourse, or knowing it to be 
likely that she will be forced or seduced to jllicit inter- 
course, shall be punished with imprisonment of either 


description for a term which may extend told years 
and shall also be liable to fine“ . ~ 

Atthe close of the trial the clerk of the 
Crown asked the foreman of the Jury: 

“O0, Areyou unanimous in your verdict?—We are 
unanimous. 

“Q What is your verdict ?—The’ Jury are un- 
animous that the accused is guilty of kidnapping 


without the consent of her lawful guardian with the » 


intention of giving ber in marriage 
“The Judge—l1 declare that this is a unanimous 
verdict of kidnapping the girl, Naw Mu Tu from 
lawful guardianship with intent that she way be 
compelled to marry against her. will, an offence 
punishable under s. 366, Indian Penal Code.” 
at 


There was ample evidence adduced 
the trial to support the finding of the Jury 
that the accused had kidnapped Naw Mu 
“Tu, -and in so doing had committed. an 
offence under s. 363, Indian Penal. Code, 
It was contended, however, on behalf of the 
accused that the case fell within the excep- 
tion to s. 361, upon the ground that the 
accused in good faith believed himself to 
be the father of Naw Mu Tu, who was 
an illegitimate child,and that the purpose 
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for which “he had taken her out of the 
keeping of her maternal grandfather, Saw 
Po Do, namely, to give her in marriage to ` 
his nephew, Idris Mean, was not an 
“unlawful purpose” within the exception 
to s, 361. It is enough to dispose of this 
contention that we hold that there was no 
evidence fit to be leftto the Jury that the 
accused in good faith believed himself to 
be the father of Naw Mu Tu, and in our 
opinion the Jury rightly found that he was 
guilty of kidnapping. Naw Mu Tu 
The second point of law raised in the 
cerlificaie therefore does not arise.. As 
however it has strenuously - been urged 
on behalf of the accused that an intention 
to give a child in marriage in contraven- 
tion of Act XIX of 1929is not an ‘“ unlawful 
purpose” within the exception tos. 361, we 
think it desirable that it should be under- 
stood that we have no doubt that such an 
intention isan “unlawful purpose” within 
the exception, upon the simple but sufficient 
ground that if the purpose is carried out 
the person giving’ the child in marriage is. 
liable to conviction and punishment for a 
criminal offence. It appears to us idle to 
contend that if a child is kidnapped for a 
purpose which is prohibited and punishable 
by law, the purpose for which the child 
was kidnapped was not an “unlawful pur- 
pose” within the meaning of that term as 
used in the exception to s. 361. In order 
to determine the first point of law set out 
in the certificate, namely, whether 
“the words in s. 366, Indian Penal Code, ‘against 
her will’, are equivalent to ‘without her consent’ and 


consequently apply, as a matter of law, to a case 
where consent is void under s. 90,” - 


it is necessary to bear in mind that it was 
proved at the trial that at the time when 
Naw Mu Tu was taken by the accused out of 
the keeping of Saw Po Do, her dead mother's 
father and her lawful guardian, without 
his consent, and also when she was given 
in marriage by the accused to his nephew, 
Idris Meah, Naw Mu Tu was under twelve 
years of age; that according to a number 
of witnesses who were called for the Crown, 
and no evidence in rebuttal of their testi- 
mony was forthcoming, Naw Mu -Tu cried 
out in distress when she realized’that she 
was being taken .away from her grand- 
father by the accused; and that within’ two 
months of being kidnapped, the accused 
gave her in marriage to his nephew Idris 
Mean at Chittagong. In these circumstances 
there was ample evidence adduced at the 
trial which, if it was accepted, would have 
justified the Jury in finding, as a matter 
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of fact,-that when the accused kidnapped 
‘Naw Mu Tu he did so with intent that she 
might be compelled or knowing it to be like- 
ly that she would be ccmpelled to marry the 
accused's nephew against her will. Indeed, in 


my opinion,a finding in that sense would have. 


been the natural and reesonable inference 
for the Jury to draw from the frets dis- 
closed in the evidence. The lez. ned trial 
Judge, however, in his charge to the Jury 
did not treat {he intent of the accused im 
kidnapping Naw Mu Tu ésa question of 
fact tobe decided upon the evidence, but 
asa question of mixed law and fact, and 
directed the Jury-as follows: 


“We now come to the remaining question of 


law. The section you will remember, and the charge 
too says ‘in order that the child may be compelled 
to marry or knowing it to Le likely that she will 
be compelled to marry.’ If you come to the con- 
clusion that this accused tock the little girl away 
in order to giveher in marriage, or even with the 
knowledge that it would be likely when she got to 
Ohittagong that he would give her in marriage, 
then, asa matter of law you will have to hold that 
he compelled her to marry. You know, Gentlemen, 
what ‘compel’ meane. Jt means to cause a person 
to do something against his or her consent— 
nothing more than that. It dces not mean that 
you push him, or beat him, or that .you do any 
special act to make him submit to your will. It 
merely means that by your influence over him or 
by force, or by any other means whatever you 
make that person do something to which thst 
person does not freely ccnsent. This girl is a girl 
who at the iime of the marriage was under 12 years 
of age on -the-accused’s own showing. He says she 
was born in‘1920. Idria Mean has told us that this 
marriage occurred either in December, 1931 or 
in January, 1932, The child was under twelve. 
Section 97,3 Indian Fess] Code, says that no child 
under the age of twelve years can give a valid 
consent within the meaning of the criminal law 
of India I will read to you exactly what the 
section says: “Unless the contrary appears. from 
the context, a consent is not such a consent as is 
intended by any- section of this Code, if the consent 
is given by a person who is under twelve years 
of age.” So Gentlemen, you need not trouble to 
inquire whether this ‘girl did consent to marry 
Idris Mean or not, because her consent would be 
no consent:in-law. Ifyou hold that this accused 
did, when he left. Rangoon, intend to give this 
girl in marriage, or that when he left Rangoon he 
knew it to be likely that he would give her in 
marriage, then his offenceis not merely the simple 
offence of kidnapping, but it is the graver offence 
of kidnapping, in order to compel the girl to marry or 
knowing it to be Jikely that she would be com- 
pelled to marry, 


the offence with which 
charged." f 


he is 


The question is whether this statement of 
the law does not go too far. We think that 
it does. The intention of the accused 
isthe basis and gravamen of an offence 
under s. 366. It follows that -in 
considering whether an offence has been 
committed under this section, the voli- 
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‘as the consent of 
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tion, the intention and the condugt of 
the woman sre ‘nihiladrem,’ except in so 
far as they bear upon the intent with 
which the eccused kidnapped or abducted 
her. If the accused kidnapped cr abduct- 
ed the woman with the necessary intent, 
whe offence is complete whether. or not the 
accused succeeded in effecting his purpose, 
and even if in the event the woman in 
fact consented to the marriage or the 
illicit intercourse taking place. All the 
material authorities upon s. 366, so far as 
we know, were cited at the hearing, but 
we did not think it necessary to analyse 
‘them in detail for it appears to us that 
the error, into which we venture to think 
that the learned Judges in some of the 
cases upon this section have fallen, is that - 
they attached ioo much importance to the 
question whether the woman did, or could, 
consent {o marry or have illicit intercourse, 
and failed to pay due regard to the vital 
question that fellfor determination, namely, 
whether the accused kidnapped or abduct-' 
ed the woman with the particular intent 
that forms the basis and the heinousness 
of an offence unders. 366. 

The learned trial Judgein the present 
case, if I may say so with all due 
deference, appears to have approached the 
consideration of this section from ihe same 
point of view, for the law as laid down by 
the learned Judge in his charge to the 
Jury was to the effect that, inasmuch 
Naw Mu Tu to the 
marriage was not such a consent as is 
intended by any section of the Penal Code, 
it followed asa matier of law that ifthe 
accused kidnapped Naw Mu Tu with 
intent to give her in marriage, he must 
be taken to have done so with intent to 
compel her to marry against her will. I 
am of opinion however with all respect to 
ihe learned trial Judge, that in constru- 
ing s. 866, in this sense, he did not cor- 
rectly lay down the law. It is to be borne 
in mind that unders. 90, the Legislature 
did not, and did not purport to, enact 
that a child under twelve years of age 
could not in fact consent to an ` actor a 
course of conduct but provided that in 
sections of the Penal Code. in which re- 
ference is made to consent, the consent of 
a child under twelve years of age, unless 
the contrary appears from the context, 
is not such a consent as would afford a 
defence to a criminal charge if the person 


consenting was of more mature years. 


Of course, as a matter of fact and of 
common knowledge, an offence can be- 
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comsfitted in connection with a | child: 


under twelve years of age which is per- 
petrated against the will of the child, 
or with or without the child’s consent. 
No parent, indeed, no person capable of 
appreciating the simplest traits of human 
nature would venture io assert that a child 
of the most tender years cannot possess a 
will of its own, or is incapable of with- 
holding or giving its consent to what is 
done to it. To hold the contrary view 
would be to harbour an illusion too absurd 
to be imputed to the Legislature. The 
object and effect of s. 9) obviously was not 
to lay down that a child under 12 years 
of age is in fact incapable of expressing 
or withholding his or her consent to an act, 
but to provide that where the consent of 
'a person may afford a defencetoa criminal 
charge, such consent must be a real 
consent, not vitiated by immaturity, fear 
‘or fraud. Further, in” the Penal Code a 
-distinction is drawn between an act which 
is done “against the will” and an act done 
‘without the consent” of a person: sees. 
375, Reg v. Fletcher (1). Every’ act done 
“against the. will” of a person, no doubt, is 
done “without his consent” but an act done 
“without the consent” of a person is not 
necessarily “against his will”, which expres- 
sion, I take it, imports that the act is 
done in spite of opposition of the person 
to the doing of it.. . k 

Now, having regard to the distinction 
that is’ drawn in the Penal Code between 
the expressions “against the -will”` and 
* “without the consent? of a person, and. the 
fact that in s. 366, it is specifically provid- 
.ed that the woman may be compelled, or 
knowing it to be likely that She will be 
compelled, to marry “against her will”, I 
am of opinion that the provisions of s. 90 
are not to be applied tos. 366.. I am 
further of opinion, for the reasons that I 
have stated, that unless the intent of the 
accused is to compel the woman,whatever her 
age may be, to marry against her will, that 
is ın spite of her opposition to the marriage, 
or unless he knows that it is likely that she 
will be compelled to marry against her 
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‘ gular case ought to be free from difficulty. 


Let -mé illtistrate what I mean. . 

I take-it that tiormally where a little 
girl under.twelve years of age is taken 
out of the keeping of her guardian with- 
oul the guardian’s consent, the act of the 
accused would arouse suspicion, and where, 
as in the present case, it also transpires 
‘that the child within two months of being 


. kidnapped is given in marriage by the 


accused, it would not require a great stretch 
of imagination for the Jury to conclude 
‘that the accused when he kidnapped the 
little girl intended to compel her to marry 
‘wilfully and in spite of her opposition. 
-But to hold, as the learned trial Judge 
has done in the present case, that where 
the accused had kidnapped a little girl 
under twelve years of age with intent to 
give her in marriage a presumptio juris et 
de jure arises that the accused kidnapped 
the child iwith intent to compel her, or 
knowing; it to be likely that-she will 
be compelled, to marry “against her will,” 
in my opinion, would.be to travel out- 
side the, ambit of s. 366. It may- be that 
in the circumstances of: a particular case 
such a conclusion would be utterly op- 
posed to the true facts of the case, and 
it is impossible to conceive of cases in 
-which grave injustice would be done if 
‘the section was so construed. I have no 
hesitation in stating that, in my opinion. 
so to hold would be to lay down the law 
„in a sense that neither the object nor the 
terms of the section warrant. 

Each case turns on its own facts, and 
before the accused can be convicted of 
‘an offence under the first part of s. 366, 
I am of opinion that the tribunal must 
be satisfied as a matter of fact upon thé 
evidence that the accused when he kid- 
napped or abducted the woman, whatever 
her age might be, did so with intent tio 
compel her or knowing it to be likely 
that she would be compelled, to marry 
against her will, that is to say, in spite 
of her opposition; and unless such an 
intent is proved, in my opinion, the ac- 
cused: is entitled to be acquitted. -` The 
court. having determined the points of law 


will, no offence under the first part. of 
s. 366, has been committed. . The con- 
struction which we put upon this section 
appears to us to be .both-good law and 
good sense and if the meaning and effect 
of s. 366, is properly explained to a Jury, 
its application to the facts of any . parti- 


‘referred to it in the above sense, orders 
that the conviction and sentence .of the 
-accused under s. 366, be set aside, and 
‘ that-the accused be. convicted of an offence 
under s..363, and sentenced to 4 years’ 
‘rigorous imprisonment, the sentence to run 
-from 2nd December, 1932. -~ 
Das, Mya Bu and Brown, dJ.,- agreed. 
with Page, O. J. er. a 


ki 4 


(0) (185958. Cox. OO 131; 28 LIM 085; 5 Jur. 
_ {ati 8.) 179; 7 W R 204, ne rahe 
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punkley, J:—I concur inthe judgment 
of my Lord the Chief Justice. At the 
Sessions I directed the Jury that the ques- 
-tion of the intention of the accused was 
a. question ofmixed law and fact and I 
agree that in so doing, I went too far. 
I should have left the decision as to ihe 
accused's intention to the Jury ês a ques- 
lion of pure fact, to be decidcd cn a con- 
sideration -of the established facis, 
namely, the ageof Naw Mu Tu, the cir- 
cumstances under which she was taken by 
the accused out of Burma, and the short 
timé that elapsed between the kidnapp- 
ing andthe marriage to the accused’s nep- 
ew. 


NA. : Order accordingly. | 
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“lessor: 
‘account of profitsto be adjusted annually 
“and -provides for ejectment on failure to 
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Judgment.—This isa first appeal from 
order by a plaintiff whose plaint in the 
Revenue Court hes been returned by the 
Assisten; Collector on the ground that the 
suit les inthe Civil Court. Theszil was 
brought by the plaintiff Musammat Rem 
Giriagainst the defendant Iqbal Bahadur . 
for the arrears due under a theka for a 
number of years 1336-37-38 Fasli and Kharif 
of 1339 Fasli. It isto beobserved that all 
these were years during which the Agra 
Tenancy Act, III of 1926, was in force. 
The suit was brought unders.132, Act III 
of 1926. The only question before us is 
whether that suit should be brought in the 
Revenue Court or inthe Civil Court. The 
thekanama in question was executed on a 
date prior to Act III of 1926, that is, it was 
executed on 13th September, 1924. The 
tickanama deals with the entire property of 
the plaintiff and it sets forth that she desires 
to give a lease 7 


“of the entire zamindart properly in the villages of 
‘Bedpur with market, Barauli, Bedpur, Raghopur, 


-Ramit Hirapur and Siphri and all the shops situate in 
the city of Etawah" 


for a period of twenty years. Paragraph 
(1) sets forth: 


“The lessee should remain in possessicn of the 
shops and tke property and make collections in 
respect thereof. Heshould let out the land in his 
own right. Heshould exercise all the powers of a 
zgamindar as a lessee”. l 


Paragraph (2) sets forth: 

“The lezsee shall take as his dues 7 percent. .... 
= of the gross rental of the property and the rent of 
shops". 

Paragraph (3) makes reference to amounts , 
spent in constructing buildings in -the 
village for the improvement of the village 
or-for the comfort of dwelling or in making 
the repairs to the houses and the ‘garhi’ in 
Mauza Bedpur or for getting repairs done 
tothe shops and the houses situate in 


“Etawah. We consider that the reference to 
‘villages and inparticularto Mauza Bedpur 


does not mean that there were any houses in 


‘those villages which were let to tenants but 


we consider that the reference is apparently 
to the ‘garhi’ and the residential house in 
Bedpur where the plaintiff's husband had 
been accustomed to reside when he collected 
rent. Paragraph (4) refers to the sale of 


“wood of the trees of spontaneous growth and 


states that 7 per cent. is to be deducted from 
this and the balance handed over to the 
Paragraph (5) provides for the 


pay profits for two years. Paragraph (9) 
sets forth that the lessee is to realise certain 
arrears. After this paragraph there is 4 
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specification ofthe six villages leased out 
and the first village is stated to be Bedpur 
with market, gross rental with- market 
Rs. 3,673-8-0. “The total of the six villages 
in net income comes to Rs. 6,284-15. It is 
stated then that the annual rent of the 
shops is Rs. 3,132 and the total profits of 
the property leased out are Rs. 9,416-15.. And 
the deduction of 7 per cent. which is granted 
‘to the thekadaron the gross income would 
come to Rs. 659. l l 

The argument of learned Counsel is that 
this document does not constitute a thek- 
anama which would come under Act IM 
of 1926. Learned Counsal relies for this 
proposition on a ruling reported as Ballabha 
Das v. Murat Narain Singh (1). Thisruling, 
however, was passed on Ist of February, 1926, 
before the Act IIT of 1926 had come into 
force and the ruling proceeded on the 


particular definition of thekadar in Act II 


of 1901 as is shown on page 492* as follows: 
“Land is defined in s. 4 (2) as land which is let or 
held for agricultural purposes. Sub-clause (6) defines 
thekadar as farmer or other lessee of proprietary 
rights which must mean rights in land, otherwise 
a lessee of proprietary rights 
would come within the definition of a thekadar in 
the Agra Tenarcy Act. That obviously could not have 
been the intention. The expression ‘agricultural 
purposes’ has not been defined anywhere but a lease 
cannot be called a lease for agricultural purposes 
unless the primary object of the lease is cultivation or 
agriculture”. : 


That particular ruling dealt with a per- 
manent lease of a whole village in Mirzapur 
district and the alleged permanent lessees 
had made mortgages of the whole village and 
the mortgagees had brought a suit against 
tenants for arrears of rent. The issue 
before the court was whether the permanent 
lessee could rely on s. 108 of the Transfer 
of Property Act for his right to make’ a 
mortgage. The contention was that he 
could not rely because s. 117 of the 
Transfer of Property Act directed that the 
provisions of that chapter would not apply 
‘to a lease for agricultural purposes. The 
question, therefore, was whether the per- 
manent lease was or was not a lease for 
agricultural purposes, and it was held, 
having regard tothe provisions of Act II of 


1901, that that was not a lease for agricul- 


tural purposes. But we consider that the 
question now being one of jurisdiction of 
the courts, the Act which we. must 
consider is the present’ Tenancy Act, 
Act III of 1926. That Act‘ has greatly 
altered the definition of a thekaday and 


(1) 93 Iud Cas 1048; 24 ALJ 489; L R7 A118 & 
309 Rev, AIR 926 All 432; 48 A385; 
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has-provided a special Chapter XIII dealing 
with thekadars. In s. 199 (1) of that chapter, 
if is spécifically stated: 

“A thekadar is a‘farmer or other lessee of pro- 
prietary rights in land, and in particular of the right 
to receive rentsor profits”. MG. 
These words are new, “of the right to 
receive rents on profits” and did not occur 
in the former Act IT of 1901. The expres- 
sion there ins. 4 (6) was : 
“thekadar includesa farmer or other lessee of pro- 
prietary rights,” 
and iminediately above it, came the state- 
ment “tenant includes a thekadar’. A 
tenant in that former Act was oné who 
paid rent for land and: land so leased or 
let was held for agricultural purposes. A 


thekadar, therefore, along with a tenant 


under Act II of 1901 was tied down by 
the definition that he was a person who 
paid rent for land which was let or held 
for agricultural purposes. The definition 
of thekadar in Act III of 1926 has now been 
freed from this condition connecting the 
thekadar with holding the land for agri- 
cultural purposes. In the definition of rent 
in s, 3 of Act ITT of 1926, it is stated; 

“When used with reference to athekadar rent 


means the amount payable by the thekadar to his 
lessor under the terms af the theka." l 


The rent, therefore, in regard to a theka- 


dar is distinguished by s. 3, sub-s. 3 from 


tent paid by a tenant. The rent paid by 
a tenant is still dened as whatever is in 
cash or kind to be paid or delivered by a 
tenant for land held by him, but as 
regards a thekadar the rent ig no longer 
for land held by the thekadar but 
the amount which is payable under the 
terms of the theka. The whole basis, there- 
fore, of the argument of learned Counsel 
is taken away by the alteration in the 
definitions of thekadav and of rent in 
Act III of 1926. Tkese definitions are, in 
our opinion, extremely clear and leave no 
ground for argument or doubt. Consider- 
able argument was made on the point as 
to whether certain portions of the lease 
in regard to the villages would include 
items which could not be considered io 
be rent under Act III of 1926. The 
criterion applied by course was not the 


definition of thé rert of a thekadar which 
js whatever is payable under the terms fof 


the theka, but it was the definition which 
would applyto the rent of atenant. His 


“argument was firstly in regard to the 


mention of village cof “Bedpur with market.” 
Tt is not shown in the thekanama what the 
income from the market was or how it 
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was--calculated. The theka does specify 


that the market income is included ‘in. 


the gross rental for this village and ap- 
parently is shown -.as part of the rental 
of the village in the patwart's papers. 
We would refe- to the definition of “Sayar” 
last words ending 


kinds of income, the’ 
This 


_up with the words “or the like.” 


shows that there is a-general-inclusion in’ 
of miscellaneous dues 


this “Sayar” income 


paid to-a zamindar. But we do not con- 


cider that this question need be consider- 


= 


ad..at all in regard tothe question before 
ug. The case of d thekadar is na longer 
connected with the land because of the 
definition of rent. In other words the 
definition doesnot look downwards towards 
ihe land butlooks upwards towards the 
zamindar. In s. 199, the thekadar is a 
lessee of the right to receive rents or 
profits,.and the lessee of the proprietary 
righis in land.: The proprietary. rights in 
land are the rights possessed by the land- 
holder or zamindar. If; therefore, the 
landholder in his .capacity of landholder 
does receive certain dues from the bazar 
dn this particular village (of. Bedpur), then 
his transfer of those -rights in the heka- 
nama to the thekadar constitutes him a 
thekadar in regard to those particular 
items ofincome: In, other words the income 
is-not to be regarded asto whether it 
‘arises from a piece of agricultural land 
‘put as to whether it is” something which 
‘accrues to the zamindar in his capacity of 
a zgamindar. We have dealt rather long 
with this elementary point, but the. argu- 
ement before us was very detailed. We 
regard this lease as comprising of two 
‘portions. ‘The first “portionis of the six 
villages and the second portion is of the 
„shops inthe city of Etawah. Thelease is 
clearly divisible in regard to the two portions 
-and there is no provision in the lease 
‘that a lumpsum of money is to be paid 
“ag rent onthe twoportions. If there had 
been such a provision, some difficulty 
‘might have arisen fin the division of the 
‘lump sum of money between the two 
‘portions, but that difficulty’ does not arise. 
‘Tn the present case the lease specifies 
that the lessee is to pay to the lessor the 
income which he collects from each kind 
_of property less seven per cent, 
he lower Court laid stress on the pro- 
vision.in the General Clauses Act dealing 
with new legislation and the lower Court 
-yefers to si. 6 of the General Clauses Act 


and says that in virtue of s, 6 the preserit 


a 
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in s.3, sub-s.4 as covering miscellaneous’ 
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Tenancy Act cannot govern or regulate 
provisions ofithe thekanama. We do not 
agree with this argument and the learned , 
Counsel did not show any ruling in support 
of the argument. He refers to s. 6 of the 
United Provinces General Clauses Act, 
Act I of 1930, sub-ss. (1) (b) and (c). The 
provision is that where any United Pro-: 
vinces Act repeals ` any enactment hitherto 
made unless a different intention appears,- 
the repeal shall not ‘a) revive anything 
not in force or existing at the time at. 
which the repeal takes effect; or (b) affect 
the previous operation of any enaciment- 
so repealed or anything duly done or 
suffered thereunder; or (c) affect any right, 
privilege, obligation or liability acquired, 
accrued or incurred under any enactment 
so repealed. ; 


As regards (a) we do not consider that 
there was anything in force at the time 
at. which. the repeal took effect which 
would be barred by this Act I of 1904. It- 
was subsequent to this Act that the suit 
in question: was brought and there is 
no question of reviving, nor does (b) apply 
because there is no question of anything ` 
done or suffered under a previous enact- 
ment. The suit in question was brought not 
under the old Act but under the present Act. 
(c) refers to any right, privilege, obliga- 
tion or liability which arose under the old 
Act. We do not consider that this will 
apply because the question hefore us is not 
one of righis but one of procedure. It 1s” 
not a question of the accrual of right but 
it isa question which forum the plaintiff 
should go toin order to have the existing 
rights determined. There is in one case a 
question of aright having sccrued which 
does affect procedure and that isihe case 
where under a former enactment, a decree 
has been passed and the person affected by 
the decree has aright to appeal. It has been 
held by thiscourt that a change inpro- 
cedure will not take away that right to 
appeal which has already accrued, and for 
such purpose s.6(c) will apply and new 
legislation will not affect the right to appeal 
which has come into existence, but we are 
not dealing here with such. a question of 
tight. We are dealing merely with the 
question as to what forum has jurisdiction 
to determine the rights of the parties, We 
consider that there is no doubt whatever 


that the Revenue Courts have jurisdiction 


+6 deal with the claim for arrears on the 
thekanama so far as thesix villages are 
concerned. Chapter’ XITI in- regard to 
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thekadars does regulate the rights of the 
parties and s. 220 of that Chapter lays 
down that for suitsbya lessor against a 
thekadar, the proper seclions of the Fourth 
Schedule will apply, that is, for the arrears 
of rent the lessor brings his suit, as in the 
present case, under s. 132 of the Act, and 
the section will apply as for a landholder 
against his tenant. Section 230 of the 
Tenancy Act lays down that the suits which 
come under the Fourth Schedule shall be 
heard and determined by the Revenue 
Courts and no courts other than a Revenue 
Court shall take cognizance of such suits. 
This section clearly bars the jurisdiction 
of the Civil Courts in regard to the claim 
in question. We consider, therefore, that 
the proper forum in the present case for the 
plaintiff's claim is the Revenue Court and 
accordingly we allow this appeal and we 
return the suit to the Assistant Collector 
with a direction that he shall dispose of 
the suit according to law. As we consider 
that the law is clear on the subject and that 
the objection as to jurisdiction’ should not 
have been raised, we direct thatthe defend- 
ant will pay the costs of the plaintiff in 
this court and hitherto incurred in the 
Jower Court without regard to the result, 
other than the court-fee in the court of 
first instance which will abide the ultimate 
decision. There is also a cross-objection 
brought by the defendant to the effect that 
the lower Court was not entitled to amend 
its order which was originally for the 
dismissal cf the suit and change that order 
returning the plaint for presentation to the 
proper court. Learned Counsel asks that 
this cross-objection should be disposed of 
to-day. We consider that our order governs 
the case and therefore the point does not 
arise and we, therefore, dismiss the cross- 
objection with costs, a 

A, Appeal dismissed. 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 736 
of 1932. 

December 7, 1932. 

L TAPP, Jå 
MOHAMMAD SHAH AND OTHERS — 

J UDGMENT-DEBTORS— APPELLANTS 
versus 
KHEM CHAND AND OTHERS - RESPONDENTS. 

Customary Law (Punjab —Ancestral properity— 
Agriculturists of Mianwali District--Punjab Aliena- 


tion of Land Amerdment Act (1 of 1981), whether 
retrospective. 
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are not full 
owners of ancestral propersy. All that the Customary 
Law of the District tends to show is that male 
proprietors have aright cf g ft ard devise under 
certain conditions. Jagdip Singh v. Narain Singh 
(1), referred to. l 
Obiter.—An order sanctioning a mortgage made 
before Act I of 1931, is nət affected by the said Act. 


Agriculturists of Mianwali District 


. Miscellaneous Second Appeal fróm the 
order of the District Judge, Mianwali, 
dated the l6th October, 1981, affirming 
that of the Senior Subordinate Judge, 
Mianwali, dated the 17th April, 1931, 
Mr. S. C, Manchanda, for the Appellants. 
Mr. Gobind Ram Khanna, for the Res- 
ponclents, i 
Judgment.— In execution of the decree 
of the respondents Khem Chand and his 
two minor brothers for Rs. 2,592-9-0 dated 
the 21st October, 1927, against the estate of 
one Hayat Khan, an area of 217 kanals 8 
marlas of land belonging to the appellants, 
-the two minor sons and a minor daughter 
of Hayat Khan, was alienated by compulsory 
mortgagein favour of one Jahangir Khan 
in full satisfaction of the above decree, 
An appeal against this compulsory mortgage 
was preferred to the District Judge on the 
ground that the mortgage was invalid 


_as the property was ancestral and such a 


mortgage was against the provisions of the 
Punjab Alienation of Land Act. The appeal 
was, however dismissed, the learned 
District Judge holding that in the Mianwali 
district lagriculturists are full and not 
limited proprietors and consequently 
Jagdip Singh v. Narcin Singh (1) had no 
application to the case. In regard to the 
mortgage being contrary to the provisions 
of the Punjab Alienation of Land Act he 
found that Punjab Act I of 1931. which 
prohibits such mortgages only came into 
force on the Ist July of that year while the 
mortgage in question was sanctioned on 
the 17th April, 1981, 

The land which is the subject of the 
compulsory mortgage is clearly ancestral 
andI am not prepared to agree that male 
proprietors are full owners in the Mianwali 
District. Allthat the Customary Law of 
the district tends to show is that male pro- 
prietors have a right of gift and devise 
under certain conditions. I fail to see how 
such a power would give them full and 
unrestricted rights af ownership. In the 
circumstances the Full Bench decision of 
the Chief Court reported as Jagdip Singh 
v. Narain Singh (1)applies to the present 
case as the debt ir respect of which a 
decree was obtained against ihe'estate of 

(1)1 5 Ind. Cas. 066; 4 P R 1913. 
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Hayat Khan was not expressly charged on 
the property comprised in the compulsory 
mortgage. 

As regards the 
being ultra vires of the Punjab Alienation 


of Land Act as amended by Punjab Act 


Iof 1931, Lam inclined to agree with the 
learned District Judge that the order 
sanctioning the mortgage, having been 
made before the Act came into force, re- 
mains unaffected. It is however unnecessa- 
ry for me to arrive at a decision on.the 
matter asthe appeal can be conveniently 
disposed of on the other question, and 
further the retrospective effect of the 
amendment cn such an order has been 
referred toa Division Bench for decision in 
another case. 

_ For the reasons stated,t accept the appeal 
and set aside the compulsory mortgage in 


question. The parties will bear their own 
‘costs. 


A. | . Appeal accepted. 


—_—_——— e 


MADRAS HIGH COURT. 

Letters-Patent Appeal No. 46 of 1927. 

October 4, 1932. 

‘J AOKSON AND PAKENHAM WALSH, JJ. 
SIVARAMA KRISHNA PATTAR AND 
OTHERS — APPELLANTS 

VETSUS 


Mannatait KRISHNAN NAIR AND 


OTHERS— RESPONDENTS. 

Customary rights— Right of willagers to worship 
, peepul tree in another's land and to perform ceremonies 
under itandto bathe in tanks—Suit for declaration 
_ of such right,maintainability of —Civil Procedure Code 
“(Act V of 1908), s. 100—Finding of  custom—Mixed 
. question of law and fact. 

The existence of a flight of steps paved | with 
granite slabs ina tank raises an inference that the 
use ofthe tank: for bathing is not of a fugitive 
“ character. ' 

A suit by the residents of a certain village for 
.a declaration that they are entitled to a customary 
right to pass across a landand to perform certain 
- ceremonies at the foota peepul tree standing on it 
and to perform pradakshinam round the tree is 
maintainable. The facts that all the villagers do 
not exercise it atthe same time and perhaps some 
never, and that other people coming to village also 
‘exercise such a right is immaterial, | 


The existence ofa custom or ‘usage having the 
force of law’ is a mixed question of fact and law. 
Kumarappa Reddi v, Manavala Goundan (1), referred 
to. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Devadoss, in Second 


Appeal No. 729 of 1923, preferred to the ` 


High Court against the decree of the Court 
-of the Subordinate Judge of Ottapalam, in 
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A. S. No. 109 of 1921, preferred against the 
decree of the Court of the Additional 
District Munsif of Palghat, in O. 8. No. 17 
of 1927. 

Messrs. T. R. Ramachandra Ayyar and. V. 
Subramania Ayyar, for the Appellants. 

Messrs. K. Kuttikrishna Menon and P. A 
Krishnankuiti Nair, for the Respondents. 

Judgment.- The plaintiffs sued for a 


permanent injunction restraining the. kst 


defendant from interfering with their 
customary right as villagers of Parali to 
graze cattle on a paramba belonging to 
3rd defendant's sthanam, to walk across-lt, 
to perform certain ceremonies at the foot 
of an arasa or peepul tree’ on it, to perform 
pradakshinam round the tree and to use 
the tank for bathing purposes. The Ist de- 
fendant who obtained a melcharth in 1911 
obstructed the plaintiffs from- exercising 
these alleged customary rights. 

The court of first instance dismissed 
the suit; the court of first Appeal allowed 
it and granted ar injunction against the 
Ist defendant. In second appeal the suit 
was dismissed and against this decree the 
present Letters Patent Appeal is prefer- 
red. 

Before us the right tc grazing has been 
given up by the appellants; so the only 
mattters in question are the right of way 
across the paramba, the right to bathe in the 
tank and the right to perform certain 
ceremonies round the peepul tree. 

The first- ground of appeal isthat ihe 
learned Judge hasinterfered with findings 
of fact of the lower Appellate Court. In 
Kumarappa Reddi v. Manavala Gounda 
(1), it was laid down that: : 
“the existence of a custom or usage having the force 
of law ik a mixed question offact*andlaw Section 
100, Civil Procedure Code, precludes the Hih Court 
from interfering in second appeal with the findings 
arrived at by the lower court of actual facts from 
ila the existence of the custom has.been infer- 
re » f 

The Jearned Judge in this case says: 

“The evidence on behalf of the plaintiffs is that 
the inhabitants of Parali. generally bathe in a river 
close by and that when the water of the river is 
muddy some of the people use the tank for bathing 
purposes and funeral ceremonies are sometimes per- 
formed under the peepul tree. Is this evidence 
sufficient to make out the customary right infavour 
of the plaintiffs? The acts of the villagers of Parali 
seem to be of too fugitive a character to establish 
a customary rigbt in their favour. The facts on 
record are not sufficient to establish a valid 


custom." 
take’ 


It will be convenient here to 
separately the right of bathing in the tank 


(1) 44Ind Cas. 699:41 M 374; 33M LT 44; 34M 
LJ 104; 7 L W 243; (1918) M W N 3:0(F B}. 
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(which involves the use of the footpath) 
and the-rights claimed with regard to the 
ceremonies at the peepul tree. In regard 
to the first it cannot be said that ihe 
learned Judge has misstated or altered any 
finding of fact on which the custom is to 
be inferred so that this particnlar objec- 
tion does not seem made out. But he has 
certainly failed to notice or deal with a 
most important fact which largely forms 
the basis of the first Appellate Court's 
decision, namely, the two flightsof steps to 
the tank and the paving. The case of the 
ist defendant was that the tank was used 
solely for irrigation purposes, in which case 
flights of steps of this sort and paving would 
cettainly have been very improbable. The 
learned Sub-Judge finds as regards the 
steps: 

“there is a flight of steps towards the whole of the 
eastern side of it” 

(the tank) 

‘divided into two compartments (most probably for 
the use of men and women simultaneously). Jt is 
in evidence that these steps are paved with granite 
slabs here and there (probably for the use of washing 
clothes for bathers ,” 


He then asks: 


“Why was the tank so paved with two compart- 
ments and with so many conveniences? It must 
have been for the use of people of both sexes and 
bathing purposes “` 

Further on he says ; 

“The flight of steps must have been put up for 
the -use of the vil'agers whoever it be that put it 
up It is probable, therefore, that the pavement 
was put up by the villagers or at least for their 


convenient use by the Ist defendant's predecessor-in- 
interest. Whether it was put up by the prior 
kanomdars or by the villagers,there can be no doubt 
that the villagers of both sexes were using it for 
bathing purposes ` 

and later on, 

“I have no doubt upon the evidence as pointed 
out that the tank A 2 and the flight of steps 
throughout the eastern portions of it were being used 
by the plaintifis’ villagers doubtlessly.” 


We have not got the benefit of any 
remarks by the learned Judge as to how 
he reconciles these flights of steps and the 
pavement with a fugitive use of the tank 
for bathing. It appears to us that they 
would never have been constructed merely 
for the convenience of a few people who 
only occasionally bathed in the tank when 
they found the rivertoo muddy. On these 
facts we would find that the use of the tank 
for bathing was not fugitive. 

The question of the ceremonies round the 
peepul tree isa little more difficult. The 
learned Judgé says that only a few people 
went round the tree and only a few people 
performed funeral ceremonies under the 
tree and that it is not suggested that all 
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the inhabitants of the village were in the 
habitof going round the tree. He quotes 
Superintending Engineer v. Ramakrishnier 
(2). That case is not very authoritative 
because both ihe learned Judges agreed 
that the suit had to be dismissed for 
want of notice to the Government. With 
regard to the right of worshipping the idol 
raised in that case. of the two Judges, 
Sadasiva Ayyar,J.,expressed no final opinion. 
Spencer, J., expressed an adverse opinion. 
Taluk Board, Dinaigul v. Vinkatramier 
(3), quoted by the learned Judge in con- 
nection with the rigat to bathe in the tank 
does not seem quite parallel. The landin 
ihat case was a village site which the 


‘villagers claimed to use for threshing floor, 


storing manure and other agricultural pur- 
poses and which they, therefore, sought to 
restrain the Governmentfrom assigning as 
house-site. In that case Odgers, J.,remuras: 
“The waste land in question was obviously used 
for any and all purposes or for several purposes at 
one or different times. Each user was fugitive or 
intermittent so much sc that as shown by the plaint 
itself, it is extremely difficult to say what the 
customary user sought to be established was. In- 
discriminate miscellaneous user of village waste land 
cannot in my opinion establish the fact that such user 
had become 2 customary law of the place in respect 
of the persons and things which it concerned. The 
user here is much too indefinite to do snything of 
the kind” 

On the other side Mangree Mian v. 
Behari Lal, 61 Ind. Cas. 132 (4) is quoted. 
This is a decision of the Patna High Court, 
in which the facts are very similar to those 


in the present case. It was held there that; 
“A suit by the residents ofa village for a decla- 
ration that they have acquired the customary right 
of going overa particular plot of Jand belonging to 
the defendants for the purpose of worshipping a 
peepul tree and the idol of Sree Ganesh embedded 
in the tree and a tulsi chabutra, all situated on that 
plot of land and for a further declaration that the 
defendants have no right to obstruct the plaintifis 
or other Hindu residents of the village in any way 
whatsoever from coming over the said land and 
worshipping the said peepul tree, the idol of Sree 
Ganeshii and the tulsi chabutr a or to destroy, da- 
mage or desecrate the said objects of worship and 
also fora permanent icjunction is maintainable and 
the custom pleaded is not unreasonable or invalid” 
This is clear authority that such a custom 
cun be established and no decision to the 


contrary has been quoted. While in this 


` country it is no coubt specially necessary 


to stop such practices at the start and be- 
fore -they have become a custom if the 
owner objects to them, we find that in the 
present case the custom has been estab- 

(2) 53 Ind. Cas 885: (1920) M W N 49%; 39M L 
J 151; 12 L W 193; 28 M L T 163 

(3) 75 Ind. Cas. 38; 48 M 86"; 45 M L J 333; 18 L 
W 366; 33M L‘T40; 4 1 R 1494 Mad. 197. 

(4) 61 Ind, Cas, 132; 6PLJ11,;2PL T 160. 
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lished. It does not seem a sufficient ob- 
jection that all the villagers do not exer- 
cise it at the same time and perhaps some 
of them never: So far as funerals are 
concerned, itis naturally only the relatives 
of the particular deceased who would per- 
form the ceremony. Although it does not 
affect the strictly legal aspect, it is clear 
that the real objection raised by the lst 
defendant in the present caseis to the 
right of way across the paramba and if 
this has to be allowed for the purpose of 
-bathing in the tank the ceremonies round 
the peepul tree will not materially add to 
his discomfort. 

Itwas argued for the respondents be- 
fore us that tne body who claimed to ex- 
-ercise the right was not defnite because 
it is in evidence that other people com- 
ing to the village also exercised it. It 
may be noticed that the ground of appeal 
before the learned Judge in Second Ap- 
peal on this matter was not that the body 
was indefinite because it included persons 
of other villages but that 
“such an indefinite and uncertain body cf persons 
as the inhabitants of a village cannot have a cus- 
tomary right to make a particular use ofa partisu- 
lar thing in respect of property which does not be- 
long to them.” | 
It has not been attempted to argue before 
us here that the inhabitants ofa particu- 
“Jar village are not a sufficiently definite 
body of individuals for this purpose. When 
they claim as such a body, it is immateri- 

al whether persons, with or without right, 
exercise a similar custom. The villagers 
only ask to have their own right declar- 
ed. ` 

The main ground relied on in support 
of the learned Judge’s decree is that what- 
ever the villagers might do cannot bind 
the jenmi since the persons who have been 
in possession of the property have ‘only 
been limited ‘owners under him and have 
been villegers themselves. 

In this connection it is to be noted that 
no case of permissive user was ever set up 
nor was there any issue on the point so that 
the analogy of permissive user to a person 
to take water from a tap ina private com- 
pound which the learned Judge applies to 
the act of the villagers bathing in the tank, 
does not seem to bein point. 

With regard to the jenmi in this case, 
Mr. Ramachandra Avyar for the appellants 
states that the learned Judge has misrep- 
resented him in saying that he met this 
objection by saying that one of the anand- 
ravans was aware of the user and therefore 
the.sthanam must be taken to have been 
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cognisant of what was going on. The 
person alluded to is P. W. No.9, At the 
the time of the institution of the suit he 
was karnavan, not an anandravan and he 
his now succeeded the 3rd defendant as 
sthani. The third defendant, the sthani at 
the time, the suit was instituted denied the 
plaintiffs claim and put in a written 
statement accordingly. He died and was 
succeeded by 24th defendant and thelat- 
ter gave evidence in his capacity as 
sthani as (P. W. No.9). He fully support- 
ed the plaintiffs’ claims. He stated that 
he has been witnessing the custom claim- 
ed for 72 years. ` In the second appeal he 
had in turn been succeeded by the 46th ` 
respondent in that appeal who no doubt 
supported the appellants’ side in that ap- 
peal. 

We agree that when P. W. No. 9 ag 
representing the sthanam gave evidence ~ 
Supporting the plaintiffs’ case he must be 
held to have impliedly revoked the written . 
statement of 3rd defendant, his predeces- 
sor. At any rate that written statement 
is of noavailin the face of his evidence. 
That answers the objection that the cus- 
tom established against the limited owners 
will not bind the sthanam. The court of 
first appeal found as a fact that “the uses 
were made openly to the knowledge of the 
jenmi as well as the kanomdar”. Thein- 
junction seems to have been granted against 
the lst defendant only because he was the 
person principally objecting. : 

In the result, this Letters Patent Appeal 
is allowed with costs. The decree of the 
first Appellate Court will be restored 
with the exception that the words “QGraz- 
ing cattle’ in cl. (a) will be omitted. As 
all the defendants or their representatives- 
in-interest are before us, the decree will 
also be altered by including them with 
the lst defendant incl. “A” of the dec- 
ree. Clause (b) will stand. The appellants 
will recover costs of this appeal but as 
they failed in their claim to grazing in 
the second appeal and have given it up,here; 
each side will pay its own costs in the lower 
courts. 


N. KeA. Appeal allowed. 


against the said order. 


(Translated from Urdu.) 


HYDERABAD HIGH COURT. 
FULL BENCH. | 
Civil Appeal No. 86 of 1341 Fasl 
00th Dai 1342 Fasli=24th November, 
1932. 
_ NAWAB JEEVAN YAR JUNG BAHADUR, NAWAB 
SamaD Nawaz JUNG BAH DUR, AND 
Rar BISHESHAR, NATH, JJ. 
KADUR RAMCHANDRAM— 
APPSLLANT 
-< < VETSUS , 
KADUR SEETAMMA— RESPONDENT. 

Hyderabad Succession Certificate Act (III of 1307 
Fasli), s 16~Application for revocation of succession 
certificate—Dismissal of- Appeal, if lies--Remedy 
against order. 

Where an application for revocation of the suc- 
cession certificate has been- dismissed, a right of ap- 
peal is given toa party aggrieved against the order 
granting the application for revocation and not when 
the applicaticn is refused., Raghunath v. Venkat 
Anna (1), referred to 

The appropriate remedy against such an order 
is not by way of appzal but the High Court may 
interfere in revision, 


Miscellaneous Appeal against the order 


of the Nazim Adalat, Zilla, Mahbub- 
nagar. 
Mr. Ramchandra Rao, for the Appel- 
lant. ? , 
Messrs. Rai Palapershad, Hari Kishen 
Singh and Sripat Rao, for the Respond- 


ent. | 

Judgment.—The application for revo- 
calion of the succession certificate has been 
dismissed by the District Court, Mahbub- 
nagar. The present. appeal is preferred 
The question is 
whether an appeal against such order is 
competent. The learned Pleader for the 
appellant relies upon s. 17° of Act No. II 
of 1307 Fasli (The Hyderabad Succession 
Certificate Act). But from the wording of the 
section it is clear (?) the right of appealis 
given to aparty aggrieved against the order 
granting the application for revocation and 


not when the tapplication is refused. Vide, 


Raghunath v. Venkat Anna (1) in this connec- 
tion, The Pleader for the appellant has 
also cited Manchharam v. Kalidas (2). There 
is no specific decision on the point 
in the said case rather the revisional 
powers of the High Court have been 
resorted to. Atany rate the tenor of 


‘the present Act seems tobe that the appro- 


priate remedy against such anorder is not 
by way of appeal. However, in view of the 
facts of the case, we deem it ‘proper to ex- 

(1)3DL R 540. 

(2) 19 B 821. . 

* 6, 19 of Act No. VIL of 128s, 


vendor's representatives and 


.shoes he stands. 


-Raj (7, distinguished. 
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ercise our revisional powers and vary the 
order of the court below, The court 
below ought to have passed orders after 


hearing the objecsions of the petitioner. 
It is not correct to refuse the application 
onthe ground that the applicant ought to 
have obtained the succession certificate 
especially when the succession certificate 
can be revoked on sufficiént grounds. The 
only questionto decide is whether the 
grounds advanced are tenable for which 
an enquiry will hav2to be held. Hence the 
appealis dismissed; but in the exercise of 
our .revisional powers, our order is that 
the case will go back tothe lower Court 
for inquiry as directed above. 


N. Appeal dismissed. 


_ LAHORE HIGH COURT. 
Second Civil Appeal No. 1152 of 1932. 
| January 18,1933. -` 
CURRIE, J. 
MUHAMMAD KHAN—Puarntipe 
—APPELLANT 
TETSUS 
ATA MUHAMMAD AND OTHERg— 
DEFENDANTS —RESPONDENTS, 

Civil Procedure Code (Act V of 1905), s 
‘Parties or their representatives —Decision in « 
TONNEN against vendee, whether binds 

The prs emptor stands in th PEER 
nd ad He ngan a a ah ie a 


the origi 

cannot be attacked afresh merely kaa the ee 
al vendee's title had been acquired b filia 
pre-emptor. The pre-emptor cannot be placed’ in Š 
worse position than the original vendee in whos 


11— 
in suit by 
pre-emp- 


The mere tage the, decree was an 
is immaterial. ali Dayal v. Umesh P : 

referred to, Lal v. Milkhi (3), Sharif ees g 
Mir Shah t4, Dila Ram v. Bidhya Dhar :5) Gano, 
Ram v. Mohamad Hussain (6, and Lachhmi y. Tene 


Second Civil Appeal from a ‘decree 
District Judge, Aztock at aaa A 
dated the 13th April, 1932, reversing that of 
ue ban a Judge, Fourth Class Attock 
at Campbellpur, dated the 13th o 
ae | e h of July, 

Mr. H.C. Kumar, for the Appellant 

Dr. Nand Lal and Mr. Kri 
for the Respondents. Se Gea, 


Judgment. - Fateh Khan, father 
plaintiff, Muhammed Khan, aan pe . 


ex parle one 


-sale-deeds for Rs. 9eachin favour of Mehr 


Khan and his sons, Nur Muhammad 
Muhammad, the present defendants a ik 
22nd September, 1927, Ta 

Mehr Ihan and kis sons brought 


7 : separat 
suits for possession on the basis -of a. 


the sale- 
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deeds against the present plaintiff who 
raised the plea that thesales were without 
consideration and necessity and were there- 
fore void againsthim as the land was 
ancestral property. Mehr Khan’s suit was 
decreed on the 4th March, 1929, but dis- 
missed on appeal onthe 22nd July 1929. 
In the other suits, however, a preliminary 
issue had been raised with regard to the ages 
of Nur Muhammad and Gul’ Muhammad, 
‘Evidence thereon was produced anda date 
fixed for orders. Onthat date the defend- 
ant Muhammad Khan absented himself and 
ex parte proceedings were ordered against 
him and the suits were decreed against him 
on 28th March, 1929. Muhammad Khan's 
application to have the decrees set aside. was 
rejected and this order wes upheld on appeal. 
On Ist March 1930 Ata Muhammad, the 
present appellant, instituted a suit for pre- 
emption against Nur Muhammad and Gul 
Muhammad and obtained a decree on Sih 
October, 1980. On the 14th July, 1930, 
Muhammad Khan instituted the present 
suit for possession of two-thirds of the land 
against Nur Muhammad and Gul Muham- 
mad, on the ground that the properly was 
ancestral and that the.sale by his father 
was void for want of” consideration and 
necessity. Ata Muhammad was subse- 
quently impleaded as a defendant at his own 
request. or 

‘he trial Court decreed Muhammad 
Khan's suit holding that the property was 
ancestral and the sale was without considera- 
tion or necessity and the suit was not barred 
by the:rule of resjudicata. On appeal, 


however, the learned District Judge held. 


that the suit was barred by res judicata and 
dismissed the suit without discussing the 
remaining issues. Muhammad Khan has 
preferred this second appeal. 

For the appellant Mr. Kumar has con- 
tended that therule of res judicata does not 
apply. His first contention is that the 
subject-matter of the present suit is not the 
same as that of the suits by Nur Muhammad 
and Gul Muhammad and the cause of 
action is different. He argues thatthe only 
question in the previous suits was whether 
the sale was to be upheld asit had not been 
set aside, whereas in the present case the 
question atissue isthe cancellation of the 
sale. He has referred to Natha v. Ganesh 
Singh (1) and Ningaya Bharmanna v. 
Madivalata Gurappa (2). The factsof these 


(1) 136 Ind. Cas. 265; AT R 1932 Lah. 179; 33 P L 
R4€; Ind. Rul. (1982) Lah. 217; 13 Lah. 524, : 

(2) 130 Ind, Cas. 606; A IR 1931 Bom. 187; 33 
Bom. L R 204; Ind. Rul. (1931) Bom, 286. 
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cases are not on all fours with the present 
case and these rulings have no application. 
His argument has no force asinthe previous 
cases, the question of the validity of the.sales 
was Clearly raised by Muhammad Khan. 

His next contention is that the previous 
decision cannut operate as res judicata as 
the parties in the present suit are not the 
same, Ata Muhammad not having been a 
party to those suits. He urges that Ata 
Muhammad cannot be held to be claiming 
under the original vendees, and refers to 
Lal v. Milkhi (3) in which it was held that a 
pre-emptor does not claim under the 
origins] vendees but stands in their shoes in 
respect of allrights and obligations arising 
from the sale under which he derived his 
title. In that case, however, apparently 
there had been no litigation between the 
reversioners and the original vendees as there 
hasbeen in this case. Reference has also 
been made to Sharif Hussain v. Mir Shan 
(4) in which it was held that the right of 
pre-emption was one of substilution and it 
could not, therefore, be said: that the 
successful pre-emptors are representatives 
of or claim under the original vendees and 
thus they could not be bound by the decree 
agains those vendees. In that case ihe 
original vendees had not established their 
title by litigation and the pre-emptors had 
not been made partiesin the declaratory 
suit. In Dila Ram v. Bidhya Dhar (5) it 


was remarked that the previous judgment 


could not be considered resjudicata because 
the parties were not the same. The. point, 
however, was not discussed at length. In 
Ganga Ram v. Muhammad Hussain (6) 
decided by a Division Bench, it was held 
that, where the prior suit was between 4 
and B and the subsequent suit was between 
A onthe one hand and B and other persons 
interested in the result of the suit; the 
parties in the two suits not being the same, 
the subsequent suit was not barred.- In. 
Lachhmi v. Hans Raj (7), it was held that a 
previous suit did not operate as es judicata 
in view of the addition of certain defendants 
in the case. 

For the respondent, it was contended that 
the pre-emptor stands in the shoes of the 
original vendee and, therefore, a decision 


(3) 46 Ind Cas.45!; 54 P R 1918; 122 PWR 
1918; 121 P L R 1918. 

4) 123 Ind. Cas. 124; A I R 1929 Lah. 589; Ind 
Rul (1950) Lah. 412. - 

(5) 100 Ind. Cas. 819; A I R 1927 Lah. 259. 

(6) 103 Ind. Cas 858; A IR 1927 Lah.900; 9 Lah. 
L J 270; 28 P L R 683. 

(7) 137 Ind. Gas. 296; AT R 1932 Lah, 222; 33 P L, 
R 96; Ind, Rul. (1932) Lah, 338. 
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betweeh the original vendor's representatives 
and the original vendee cannot be attacked 
afresh merely because the original vendee’s 
title had now been acquired by the pre- 
emptor. In thisconnection Kali Dayal v: 
Umesh Prasad (8) was cited. In that case 
in the litigation between -a tenant and 
landlord the area of the tenant’s holding 
had been fixed. The tenant’s right was 
purchased by a third party at a court sale. 
Subsequently, the auction-purchaser sued 
both the landlord and tenant as regards the 
area on which rent was to be payable. It 
was held that the rule of res judicata 
operatedand the auction-purchaser could 
have no belter title than the person through 
or under whom he claimed. < 
In noneof the cases cited on behalf of 
the appellant were the circumstances the 
same as those ofthe present case. In those 
cases {he new parties were persons who were 
interested in the re-agitation of the question 
decided inthe previous litigation to which 
they had not been parties. Here it is only 
‘the plaintiff, a party to the previous litiga- 
tion, whois interested in having the matter 
re-opened. Thepre-emptor Ata Muhammad 
has acquired the rights and cbligations of the 
original  .vendees. ‘These vendees had 
established by litigation, in which the 
question of the validity of the - sale has been 
raised, theirright to this land and the mere 
fact that the decree was an ex parte. -one is 
immaterial. The plaintiff would -clearly be 
barred by that decree if-he were merely 
suing the original -vendees. The pre- 
emptor cannot be placed in a worse position 
than the original vendeesin whose shoes he 
stands. Iam, therefore, of opinion that the 
learned District Judge was right in holding 
thatthe plaintıf cannot now re-agitate the 
- question. I, therefore, dismiss the appeal 
with costs. 
oe ad Ss 5 
48) 65 Ind. Cas. 266; 1 Pat 
1922, Pat, 63;3 PLT 506, 
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174; (1922) Pat.33; AIR 
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Where a-suit isfor redemption of a nsufructuary 
mortgages andthe mortgagor seeks to recover not 
only the corpus of the property, but also surplus - 
profits which accrued therefrom and which were 
realised by the mortgagee in excess of what was due 
to him, the suit should still be deemed to be one for 
the. resovery'of the mortgaged property within the 
meaning of cl 9, s 7, Court Fees Act (correspond- 
ing tc 8.4 sub-s. (v) cl. 9, Cochin Court Fees Re- 
gulation) and the proper court-fee payable by the 
plaintiff is on the principal amount ‘secured by the 
mortgage bond and not also on the amount of the 
surplus profitssoughtto be recovered, 

[Case law referred to]. Ne ; 

_ Criminal Revision Petition under s. 583 of 
the Code of Civil Procedure praying the 
Chief Gourt to revise the order of the- District 
Judge, Trichur, in M. P. No. 922 of 1107, 
(O. 8. No. 77 of 1106, dated the4th February 
1108. 

“Mr. A. Sankara Puduval, for the Peti- 
tioners, : i ` 

Mr. C. J. Mathew, 
Petitioner. 


Sahasranama. Ayyar, J —The plaintiff- 
petitioner seeks revision of an order where- 
by the lower Court ordered him to pay addi- 
tional court-fee in a suit for redemption of a 
mortgage. The mortgage sought to be 
redeemed is usufructuary, and the principal 
sum secured thereby is Rs. 250. Over and 
above a prayer for recovery of possession of 
the mortgaged-pzoperties, there were two 
more prayers in the plaint. Of these, one is 
for recovery of a sum of Rs. 1,770-9-8 
(Rs. 1,155-0-0 principal and Rs, 615-9-8 
interest). The plaint mortgage was one in 
favour of one Velappan, the deceased father 
of defendants Nos. 1 to 4. There were two 
prior mortgages (hypothecations) in favour 
of their deceased grandfather, one Sankar- 
ankutty. Under the plaint mortgage, out of 
the profits of the mortgaged properties, the 
mortgagee was directed to make an annual 
payment tothe prior mortgagee of Rs. 90 
being the interest due on.the prior mortgages. 
Upon the allegation that these prior mort- 
gages became time-barred on the 16th 
Medom 1095, and that no payments of 
interest had consequently to be made, the 
plaint seeks by way of refund of the amount 
so reserved, recovery with interest from that 
date, at the rate of Rs.90a year. Thesaid 
Rs. 1,770-9-8 represents that claim. The 
other prayer which is alternative tothe one 
for recovery of possession of the mortgaged 
properties is one to recover damages amount- 


for the Counter- 


-ing to Rs. 1,500, which is said to represent 


the present market value of three of the 
mortgaged items, being Nos. 2, 3 and 4in the 
plaint schedule. These items were held by 
the mortgagorson kanom from a Devaswom 
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represented by deféndanis’ Nos. 5 to 8. 
The allegation on whizn the alternative 
` prayer has been rested is thet, by his 
conduct, the mortgagee Velappan brought 
about aliligationin regard to these items 
-between himself and the jenmies, and that 
the plaintiffs apprehend that,in pursuance 
of some collusive arrangement come to 
between them, the properties have irretriev- 
ably- gone into the possession of the jenmies. 
Separate court-fees were paid upon the first 
two prayers, viz., on Rs. 250 and Rs. 1,770-8-8. 
But none was paid upon thethird, viz., the 
alternative prayer.. The learned Judge of 
the court below held that the case was 
governed by s. 16.of the Court Fees Regula- 
tion* and he accordingly ordered the plaint- 
iffg to pay additional court-fee on Rs. 1,500 
minus Rs. 250 oron Rs. 1,200. ae 

. We think the order cannot be supported. 
The Judge seems to beright so far as he 
goes. But there is one fact he has omitted 
to consider. It isthat the plaintifis have 
paid court-fee upon the second prayer. In 
our opinion, no-court-fee is payable on that 
prayer, and none need have been paid. . 

Under s. 4, sub-s. (v), cl. ixt of the Court 
Fees Regulation, the amount of court-fee 
payable in a -suit for redemption is 
determined “by the principal money 
expressed to be secured by the instrument 
of mortgage”. Thatin this case, is Rs. 250 
and court-fee has been paid on ii. The 
prayer for the recovery of the said 
Ks. 1,770-9-8 is not an independent one, 
unconnected with the plaintiffs’ right of 
redemption. Itis-part and parcel of the 
accounting as between mortgagor and mort- 
gagee which is incidental tothatright. The 
addition of a prayer of that kind to one for 
recovery of possession of the mortgaged 
properties cannot render the suit any the 
less one for redemption. As observed in 
Grandhi Pothanna v. Simhadri Satyananda 
Charyulu (1) “In the caseof a usufructuary 
mortgage, not only the corpus of the property 
but also the future profits derivable there- 
from should be taken to have been secured 
in favour of the mortgagee for the realisa- 
tion: of his mortgage-debt. In one sense, 
the property mortgaged in such a case would 
be the corpus of the property and also the 
future profits derivable therefrom. If in a 
suit for redemption, the mortgagorseeks to 

(1) 132 Ind, Cas. 317; ATR 1931 Mad. 479; 60 M 

L J 698; Ind. Rul. (1931) Mad. 669: 33 L W 785. 
*Section 16of Regulation 2 of i1080—No Corres- 
‘ponding section in the Br, Act.~[Rep.] 
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recover not onty the corpus of the property but 
also the profits which accrued therefrom, and 
which were realised by the morlgagee in 
excess of what was due to him, such a suit 
may well be deemed to be one for the 
recovery of the property mortgaged within 
the purview of cl. 9,8. 7, Court Fees Act, 
(Our s.4, Sub-s. (v) cl. ix#). In a series of 
British Indian decisions it has been held 
that where the suit is for redemption of a 
usufructuary mortgage and the mortgagor 
seeks torecover not only the corpusof the 
property, but also surplus profits which 
accrued therefrom andwhich were realised 
by the mortgagee in excess of what was due 
to him thesuit should still be deemed to be 
one for the recovery of the mortgaged property 
within the meaning ofthis clause, and that 
the proper court-fee payable by the plaintiff 
is on the principal amount secured by the 
mortgage bond and not alsoonthe amount 
of the surplus profits sought to be recovered: 
Vide Husaini Khanam v. Husuin Khan (2) 


Chiddu Singh v.. Jhau Jhan Rai (3) Grandhi 
Pothanna v. Sinhadri Satyananda Charyulu. 


(1) Gopi Kishen v. Sorabjee (4) Gopt. Kishen 
v. Sorabji 76 Ind. Cas. 131 (5) Wajidi 
Begum v. Abdul Ghani (5) and Muhammad 
Husein v. Imtiaz-un-Nissa, 9 Ind.Cas. 444 (7) 
We do not think that anything turns upon 
O. XXXIV, r. 9 ofthe British Civil Proce- 
dure Code of 1908 to which reference has 
þeen madein some of these cases. That 
rule provides for two contingencies which 
may arise in a redemption suit on taking 


the account as between the mortgagor and 


mortgages, viz., (1) nothing is due to the 
mortgagee and (2) he has been overpaid, 
In the event of the latter contingency 
arising the rule empowers the court to 
direct payment to the mortgagee of the 
amount which may be found due to him. 
No doubt, there was no such provision in the 
Transfer of Property Act. But as has been 


‘pointed out by Mulla, the practice followed 


under that Act was- the same as that 
prescribed by this rule. (Vide Mulla’s Civil 
Procedure Code 9th Edition page 931.) 
Indeed, some of the decisions cited above 
were under the Code of 1882. As torT’homman 
v. Pouliyanose (8) the question was neither 
argued nor considered in the aspect in which 

(2) 20 A 471; A W N 1907, 183; 4 A L J 375 

(3) 79 Ind. Cas. 303; 45 A 154. 

(4) 68 Ind. Cas. 226; A I R 1922 Nag. 259. 

(5) 76 Ind. Cas. 131: AI R 1924 Nag. 346. 

(6) 113 Ind. Cas. 34; A IR 1929 Nag.1;2£ NLR 
197: IIN GJ232 O O ~ 3 

(7) 5 Ind. Oas. 444; 13 O O 32. 

(8) 13 Cochin 166. 


*Section 4 (iz) —[Rep.] 
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it has grisenin this case. Following the 


principie of the cases referred to above, we are. 


of opinion that no court-fee is properly pay- 
ableon the said prayer No. 2in the plaint. 
The result then isthat more than the proper 
amount of court-fee payable in the sutt has 
already been paid by the plaintiffs. The 
lower Court’s order cannot therefore stand. 

We wou.d accordingly set aside the order 
of the lower Court and allow this petition 
with costs. — -> 

Ouseph, J.—I agree. 


N., Order set aside. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 1 of 1932. 
April 3, 1933. l 
NANAVUTTY, J. 
RAM ANAND - DEFENDANT— 
APPELLANT 
VETSUS 


RAM DAS—PuarntirF — 
RESPONDENT. - ; 

Oudh Laws Act (XVIII of 1876), 8. 7 (bì—Sale, tests 
of—Sale disguised as perpetual lease—Right of pre- 
emption—Construction of deed, 

It is open to a person to circumvent the law of 

re-emption by cloaking a transaction into which 
he enters in such a way that the transaction cannot 
legally be held tobe anoutand out sale- In trying 
to achieve this object all devices are permissible, 
but, at the same time, it is open to the court to 
scrutinise all such devices very closely and to see if 
the transaction into which the parties have entered 
does really amount toa sale or not and if it does 
amount to a sale, the device fails-and‘the right of 
the pre-emptor is not circumvented, 

The owner of an under-proprietary tenure purport- 
ed to lease it perpetually reserving Rs. 4 per annum 
to himself as lessor. The actual under-proprietary 
rent of the property was Rs. 5-40 perannum. 
The lessor did not further reserve to himself any 
right of re-entry inany eventand gave the lessee 
the right. to transfer, sell, mortgage or give away 
the plots leased : 

Held, that the transaction -wasreally -a sale and 
was subject to be pre-empted. 

[Case law discussed |. f 

Second Civil Appeal against the decree 
of the Subordinate Judge, Sultanpur, dated 
dist October, 1931, reversing that of 
the Munsif, Amethi, District Sultanpur, 
dated 15th August, 1931. < 

Mr. Bhagwati Nath, for the Appellant. 

Mr. H. Husain, for the Respondent. 

Judgment.—This -is a. second civil 
appeal from a judgment and decreeof the 
Subordinate Judge of Sultanpur; dated 31st 
October, 1931, setting aside the judgment 
and decree of the Munsif of Amethi, in the 
District of Sultanpur, dated 15th August 
1931, decreeing the plaintiff's suit. 
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The facts out of which this second appeal 
has arisen are briefly as follows :— 

The plaintiff Ram Das brought the pre- 
sent suit for pre-emption against Ram 
Anand, defendant No. 1, and Mata Badal, 
defendant No. 2, on the allegation that the 
deed of perpetual lease executed by Mata 
Badal on the 9th of January, 1930 (Ex. 1) 
in favour of Ram Anand, defendant No.1, 
was a sale-deed, that the defendant Ram 
Anand was nota co-sharer, and that he, 
the plaintiff, had a right of pre-emption and 
so was entitled to bring this suit. Theland 
In suit is under-proprietary tenure. The 
terms of the so-called perpetual lease (Ex. 1) 
are as follows: < 

‘Manki Mata Badal Upadhya wald Ganga Ram 
Upadhya, pesha zamindari sakin mouza Raghopur 
pargana Aldemau, Tahsil Qadipur, Zilla Sultanpur, ka 
hun, jo ki mawazi 2 bigha 8 biswas jaribi numbri zail 
wage munjahna mamur patti Mohal Sorwaripur, par- 
gana Aldemau, Tahsil Qadipur, Zilla Sultanpur, jispar 
qabza wa dakhal manmukir ka chala ata hai, aur 
kagazat sarkarimen nam manmukir ka darj hai usko 
bahalat sehat nafs wa sabat akl bila jabr wa ikrah 
ba khushi wa razamandi khud ba hak Ramanand Ahir 
wald Jarbandhan Ahir ... patta istamrar ba 
sharayat zail kia mublig Rs. 800 jiska nisf Rs 150 
ae hat nazrana peshkash badast nam burda mazkur 
a: " | 

“{I) Yeh ki pattidar mazkur arazi patta islemrar 
shuda par hamesha naslan bad naslan wa bainan bad 
batnan kabiz rahe 

(2) Mublig Rs. 1-14-6 lagan salana wa mublig 
Rs. 2-1-6 haq malikana jumla Rs. 4 salbasal bila 
uzr wees. paitidar manmukir ko ada kar ta 
rahen. . 

(3) Indraj Kagzat sarkari men pattidar khana 
mathatdari {men darj kara lewen., 

(4) Patudar arazi patta shuda men bagaicha nasab 
karawen khwahchah pukhta taiyar karen 
- (8) Manmukir wa wariasan wa kayam mukaman 
manmukir ko ikhtiya izafa lagan pattidar ya warisan 
pattidar ke upar na hoga aur har halat men ikhtiyar 
zabti ka na hoga..............Lihaza yeh chand kalma 
batarik patta istemrari ba ikhtiayar intikal likh diya 
kisanad rahe, aur be wagt zarurat kam awe, tahrir 
tarikh, 9th January san 1950 iswi." l 

The sole question for determination iņ 
this appeal is whether this patta istemrari 
(Ex. 1) is really a sale-deed giving rise to 
aright of pre-emptionor only a perpetual 
lease which does not entitle the plaintiff to 
claim pre-emption, 

In’ kam Faqir v. Sheo Ratan (|), a 
Bench of the late Court of the Judicial Com: 
missioner of Oudh held that a right of pre- 
emption arose inthe case of a sale whereby 
a person did not convey all his rights in the 
land but only carved out a subordinate 
tenure. This was a suit for pre-emption 
filed on the basis of a sale-deed which 
purported to create a brit right in favour of 
the purchaser, subject to the payment of 
eight ahnas as Government Revenue to the 


(1) 8 O 0121. 
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vendor, and it was held by the learned 
Judges that the transaction wasa sale ofa 
transferable right within ihe meaning of 
the Oudh Laws Act, and that, therefore, 
pre-emption could be claimed under s. 7. 
cl. (b) of that Act. 
Agam in Zulfan Khan v. Sant Baksh 
Singh (2), il was held by Mr. Daniels, Judi- 
lal Commissioner of Oudh, that a per petual 
ee granted by _ a superior proprietor 
whereby under-proprietary rights were con- 
ferred on the lessees and rent reserved subs- 
tantially equivalent to the Government 
Revenue and no right of re-entry being 
reserved to the lessor, that the perpetual 
lease so granted amounted -to a sale of 
under- proprietary rights and gaverise to a 
‘right of pre-emption. In this ruling the 
decisions given in Ram Faqir v. Sheo Ratan 
(1), and Ram Autar v. Drigpal (3), and 
kam Suchit v. Sheo Sewak Singh (4), were 
followedand Data Ram Tewari v. Deokali 
Tewari (5), was distinguished. 

In Sant Baksh Singh v. Bhawani Prasad 
(6),it was held by the late Court of the 
Judicial Commissioner of Oudh that the pay- 
ment of rent in excess of the Government 
Revenue was an essential incident of under- 
proprietary right,.and that the mere exis- 
tence of a condition for such payment was 
in no way inconsistent with the sale of such 
aright, and it was further held that a clause 
in a deed of sale reserving rent to ths 
superior proprietor greater than the amount 
of the .Government Revenue was not the 
sole test of a sale, and that-in every instance 
the question would depend. on the construc- 
tion of all the terms of the document. 

In Rambali Singh v. Jagdat Singh (T), 
it was held that where the right created by 
the conferment of a perpetual brit was 
heritable and transferable, and the grantor 
resérved no‘right whatsoever in the pr roperty 
except the -right toreceive rent and had no 
power of re-entry or any right -except the 
one specified, the transaction amounted to a 
sale of under-proprietary rights and gave 
rise to a right of pre-emptior.- 

In Ajodhya v. Sheo Shankar (8), it was 
held by the late Ohief Judge of this court 


Pe 65 Ind Cas.97; 2400 310; A IR 1922 Oudh 


BN ay 8 Ind Cas 725; 140 C41, 
(4) 56 Ind. Oas. 629; 23 O C 50 
(5) 25 Ind Cas. 855; 17 OC 299;1 OL J 


463. 

(6) 84Ind, Cas. 667;1 O W N 133; 100 €ALR 
390. 110 LJ 477; AIR 1924 Oudh 426; 270 O 
243; LR 6 A (0) 58 

7) 89 Ind. Cas, 421; 20 W N 367; 120 L J 391; 

R 1925 Oudh 624; 29 O O 90. 

(8) 100 Ind. Cas. 193; 4 O W N 187 
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and by Mr. Justice Raza that a trangfer of 
a limited right subject to an annual pay- 
ment of rent wasnota sale so es to give 
rise to a right of pre-emption even if the 
annual payment of rent was so small that 
it was clearly the object of the transferor 
to effect the transfer in such a manner as to 
avoid the pcssibility of pre-emption and 
obtain the same results as would have been 
obtained by the execution of a deed of sale; 
it being not forbidden to a person to cir- 
cumvent the law of pre-emption by execut- 
ing adeed which falls short of a sale, but 
which may eventually have the same 
effect as a sale. 

In Avadh Behari v. Rameshar Singh (9), 
it was held that the court could not ignore 
the distinctionthat the law made between 
{he transaction of a sale and the transac- 
tion of alease,- and that price was an essen- 
tial element of sale ‘as -commonly under- 
stood and as defined in the Transfer of 
Property Aci, and that the word premium 
or nazrana was an equally common term 
when the .transaction was one of lease, 
showing the consideration for the transfer, 
and that.in a sale transaction there was no 
recurring liability of payment of any rent 
bythe lessee to the lessor, whereas in a 
lease there was such a liability. 

Again in Sarfaraz Singh v. Baleshar 
Singh (10), it was held that where a docu- 
ment, on its construction, was other than a 
sale deed there could be no right of pre- 
emption and that when a man wished to 
raise money by transfering property, and 
was absolutely indifferent as to the manner 
in which the property was transferred and 
in order to avoid the exercise of a right of 
pre-emption, was willing to execute a mort- 
gage instead of a sale of the property, no 
right of pre-emption arose even thcugh the 
same resulis were obtained by the execution 
of the deed of mortgage as by the execution 
of a deed of sale. 

In Parshottam Dasv. Abdul Rahman (11) 
it was held by the late Chief Judge of this 
court and by Mr. Justice Raza that it was not 
forbidden to a person to circumvent the law 
of pre-emption by making a transfer which 
falls short of a sale but which might even- 
tually have the same effect asa sale, and 
that parties were at full liberty to- take the 
course of throwing a:sale transaction into 
in order. to 
prevent the exercise ofa right of pre-emp- 

4 l 


(9) 101 Ind. Cas. 193; 40 W N 231; AI R 19927 
Oudh 16]. 

(10) 101 Ind. Oas. 282; 4 O WN 265. 

(11) 105 Ind. Cas. 116; 40 W-N 814, 
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tion, and that course had the effect which 
they desired. It was further held that every- 
transaction in any given case should be cən- 
sidered ou a construction of the document 
affecting the transfer, and the intentions of 
the parties should be considered in the light 
of what they agreed to. | 

In Muhammad Ishaq v. Fahim-un-nissa 
(12), it was held by a Bench of this court 
that it was not forbidden to a person to 
circumvent the law of pre-emption by taking 
a transfer which fell short of a sale, though, 
it could eventually have the same effect as a 
sale, and that, under the present system of 
law,parties to a transaction had been allowed 
to resort to devices for the purpose of de- 
Teating a right of pre-emption, but that there 
was a marked distinction between a device 
and a disguise, and that a device was per- 
mitted but it did not mean that a disguise 
could not be exposed, and that where the 
patties had really entered into a sale trans- 
action, but had disguised the sale under the 
mask or cloak of a different transaction; 
the court must look to the real nature of the 
transaction for ihe purpose of determining 
whether it could be subject to the right 
of pre-emption or not. 

In Narsingh v..Sant Ram (13) a single 
Judge of this court followed the Bench 
rulings reported in Muhammad Isha: vY. 
Fahim-unenissa (12) and Parshottam Das v. 
Abdul Rahman (11). 

My attention has also been invited to a 
Bench decision of this court in Second Civil 
Appeal No. 146 of 1930; Raji v. Daulat Ram 
decided on the 22nd of December, 1980: 
~ The conclusion to be-drawn from the rul- 
ing cited above is, that the law on the 
subject as it now stands is, that it is open 
to a person 1to-circumvent the law of pre- 


emption by cloaking a transaction into - 


which he enters in such a way that the 
transaction cannot legally be held to be 
an out and out sale. In trying to achieve 
this object all devices are permissible, but, 
at the same time, it is open to the court to 
scrutinise all such devices very closely and 
to see if the transaction into which the 
parties have entered does really amount to 
a sale or not. Ifit does not amount toa 
sale in Jaw then the device succeeds and 
the right of pre-emption is defe.ted. If, on 
the other hand, it does amount to a sale, the 
device fails and the right of the ` pre-emptor 
is not circumvented. 

(12) 113 Ind; Oas 263,50 W N8%5; AIR1928 
Oudh 4 


(13) 134 Ind. Cas. 1692; 8 O W N1113; ALR 1031 
Oudh 424; Ind. Rul (.%32) Oudh 4, i 
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In the present Gade the transaction is 
cloaked as a perpetual lease reserving 
Rs. 4 per annum tothe lessor, but it is to 
be noted ihat the actual under-proprietary 
rent of the piots in suit, according to the 
evidence of t’. W. No. 1, Debi Dayal who 
is the mortgagee in possession of these 
plots, is Rs. 5-4-0 per annum. It is thus 
clear that, while ostensibly reserving a rent 
of Rs. 4 to the lessor, the deed in-fact 
really leaves nothing to its executant Mata 
Badal. Itis to be further noted that Mata 
Badal does. not reserve to himself any right 
of re-entry in any event. The words “patta 


istemrari ba ikhtiyar intikal’ are also signi- 


ficant. They clearly show that the Jessor 
divested himself of all rights and -gave his 
lessee the right to transfer, sell or mortgage 
or gift away the plots ostensibly only leased 
to him. ne 

The learned Counsel for the appellant 


"aid stress upon ths fact that a sum of 


Rs. 2-1-6 was reserved as ‘“maltkana” to 
the lessor. He also laid stress upon the 
fact that the word used in the deed Ex. I 
is “nazrana” and not price. These, how- 
ever, are mere devices to defeat the right of 
pre-emption, but, inasmuch as thé executant 
Mata Badal has not reserved to himself any 


right of re-entry and has not--reserved to 


himself any interest whatsoever in the land 


“which he ostensibly - purported’ to lease to 


Ram Anand, the device in the present case 


‘has not succeeded in taking the transaction 
out of the category of a sale. 


In the present case a close scrutiny of 
the deed (Ex. 1) shows that Mata Badal has 
no real interest left in the plots in suit. 
Even the rent of Rs.4 which Ram Anand 
had to pay to Mata Badal is ‘a purely 


‘fictitious entry in the deed because Debi 


Dayal (P. W. No. 1}, who is the admitted 


‘mortgagee of the land in suit and ‘in pos- 


session of it, has been paying the under- 
proprietary rent of Rs. 5-4-0 to the superior 
proprietor, so that it cannot- be said that 
by reserving to himself Rs. 2-1-6 as “mali- 
kana” or: Rs. 1-14-6 as under-proprietary 
rent, Mata Badal has kept alive his interes 
in the plots in suit. 2 
For the reasons given above, I am of 
opinion, that the conclusion arrived at by 
the lower Appellate Court, that the trans- 
action is an out and out sale, is correct. ` 
The result is that this appeal fails, and I 
accordingly dismiss it with costs. , ` 


A Appeal ; dismissed, ; 


im 
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— ALLAHABAD HIGH COURT. 
‘Matrimonial Jurisdiction Petition No. 1 of 
= 1933. 
March 18, 1933. 
a Youna, J. 
CYRIL ROWLAND GIBBS - PETITIONER 
a VETSUS l 
Mers. ELLEN MABEL GIBBS AND ANOTHER 
— OPPOSITE PARTIES. ` : 
``Dirorce proceedings—Proof of adultery—Nature 
of proof required—inference from opportunities— 
. Evidence Act (I of 1572), 8. 114 
It is a fundamental rule, that it is not nezes- 
sary to prove the direct fact of adultery In every 
case almost the fact is inferred from circumstances 
‘that lead to if by fair inference as a necessary 
conclusion. [p 891, col 2.] 
_Adultery can be inferred from opportunities and 
living together alone. Jt is also not necessary to 
prove guilty affection in every case. [ibid.] 
Dictum—When a man and a woman are found 
together under suspicious circumstances, it cannot 
be presumed that they are saying their prayers ” 
. Farnham v Farnham 1). referred to. [p. 89), col. 1.1 


Mr. H. C. Desanges, for the Petitioner, 
Mr. O. M. Chiene, for the Opposite Parties, 
Judgment.—This is the petition of 
Cyril Rowland Gibbs of Allahabad praying 
“that his marriage with Ellen Mabel Gibbs 
should be dissoived and that he should 
have custody of the child. G. D. Thorpe, 
a Police Inspector of Cawnpore, has been 
impleaded as c0-réspondent. The petitioner 
alleges the adultery of his wife wit 
Thorpe. l TU 
The petitioner married the respondent on 
the ‘29th October, 1928, in Allahabad, ‘where 
they have lived ever since. They are 
domiciled in India, and this 'é0ur5 has 
Jurisdiction to hear the petition. 'Thereis 
‘one son of the marriage at present aged 
3E years. 
- About the beginning of November, 1932, 


-the husband and the wife were staying 


_with the mother of the latter in Allahabad. 
“The co-respondent was then on leave, and, 
being an old friend of the family of the 
wife, came to reside with them for 2} 
months. There is no evidence in this case 


- . during this time of any undue familiarity 


or guilty affection between the respondent 
and the co-respondent. The only evidence 
.that there isis that the co-respondént 
used to take Mrs. Gibbs out on his motor- 
_bieycle usually with her own sister’ and 
also to dances in the evening. 
-nothing in this to establish guilty affec- 
“tion. ‘On the 9th January, 1933, the peti- 
tioner left for Moradabad to stay withsome 
rélatives.’ Shortly afterwards Mrs. Cearns, 
the mother of the wife, the wife's sister, 
and a brother, left Allahabad and 
went lo Moradabad. The petitioner 
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% 


MRS. ELLEN MABEL GIBBS. 143 10 


says that when he asked why his wife had 
not come as well, he was told that she 
had gone to Calcutta to learn nursing. He 
at once left Moradabad and returned to 
Allahabad. He ihen discovered that his 
wife and .the co-respondent had left 
Allahabad and had gone to Cawnpore. 
He followed to Cawnpore and found them 
living together in Thorpe’s bungalow. No | 
one else was then residing there. He asked 
his wifeto return with him to Allahabad 
and she refused. Mrs. Gibbs remained at 
Cawnpore alone in the bungalow with the 
co-respondent for one week. Mrs. Gibbs’ 
sister’ then came from Moradabad and 
‘stayed with them. On the th February 
the sister left the bungalow and for another 
four days Mrs. Gibbs and Thorpe were 
The sister relurned and 
this curious party remained living together 
in Cawnpore until shortly before the hearing 
‘of this case, E - 
Both the respondent and the *co-respon- 
‘dent have been inthe box Mrs. Gibbs says 
that she left the house in Allahabad when 
her mother and sister and brother leit, 
because her.husband had not left her any 
money and he had told the co-respondent 
to look after her. This is unlikely, as 
the co-respondent.had no money and had 


‘actually borrowed from the petitioner. She 
'saw.no harm therefore, she says, in going 


to Cawnpore and staying with the co- 
respondent alone in his bungalow. She 
did it deliberately. She further says that 


‘they lived in separate rooms at different 


ends of the bungalow, and ‘she denied 
adultery. The co-respondent unfortunately 
tells a different story. He says that Mrs. 
Cearns left her daughter for one night in 


‘Allahabad alone in the house with him 


because he had to return to duty at 
Cawnpore the next day and Mrs. Gibbs 


“was to go to Meerut to stay with some 


friends. He says that Mrs. Cearns told 


‘him thatas Cawnpore was on the way io 


Meerut, it would be a good thing if he 
looked after Mrs, Gibbs as far as Cawn- 
pore. The co-respondent had been on - 
medical leaye and was without money, 
He says that he hoped, when he got to 
Cawnpore, to draw leave pay which he 
thought was due to him, and that out of this 
money he would beableto pay the travel- 
ling expenses of Mrs. Gibbs to Meerut, 
When, however, he reached Cawnpore, he 
found that he could get no money, and as 
he wasnew to Cawnpore and knew nobody 
there, he could not borrow the money to 
send Mrs, Gibbson to Meerut, The only 
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thing leftwas that he should take Mrs. 
Gibbs to live with him in his bungalow. 

There are three weaknesses about this 
story. The first is, as I have pointed out 
above, that if is a -completely different 
story from that of the wife, and, secondly, 
if the story were true, one would have 
expected an innocent man acting purely as 
a friend to have written or telegraphed 
when he gotio Cawnpore to the husband 
for the necessary money tosend Mrs. Gibbs 
on to Meerut. The co-respondent, however, 
did not do this.. He could not explain 
why he did not communicate with the 
petitioner. Lastly, Mrs. Gibbs could-easily 
have borrowed money from her aunt who 
lived opposite Mrs. -Cearns’ house in 
Allahabad. Further, when a couple of. days 
later the husband arrived at Cawnpore 
and demanded his wife, there was’ no 
question of asking the husband for neces- 
sary funds tosend his wifeto Meerut. In 
fact, Thorpe did nothing 
husband in his desire that his wife should 
return with himto Allahabad. 


These areihe facts, Iam asked by Coun- 
sel for the petitioner to infer that adultery 
has beencommitted. Onthe other hand, 
Counselfor the wife contends strongly that 
mere evidence of opportunity is not enough, 
there being no evidence of any guilty 
affection or undue familiarity between the 
respondent and the co-respondent. It is 
“not necessary to prove guilty affection in 
every case, Adultery.for instance may be 
committed witha prostitute and ihere are 
the well known cases where divorces are 
granted on “Hotel” evidence. There is an 
old legal maxim in Scotland which rung 
as follows :— “Solus cum sola in suspecto 


loco non presumitur dicere pater noster”, 


which being translated means that when 
a man and a woman are found together 
under suspicious circumstances, it cannot 


be presumed that they are saying their - 


prayers. Iam satisfied that on the authofi- 
ties both in India and in Engiand, cir- 
cumstances of this sori can only lead to one 
inference, that is, that adultery has- been 
committed. To rule otherwise would be an 
extremely dangerous precedent.. 


- Section 114 of the Evidence Act enacts that 
“the court may presume the existence of any 
fact which it thinks likely tohave happened, 
regard being had to the common course of 
natural events and human conduct”. It 
seems tome that any reasonable person 
onthe facts of this.case, must come to 
the conclusion that ths respondent and the 
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co-respondent committed- adultery in the 
latter's bungalowin Cawnpore. Sir William 
Scott many years.ago in England laid 
down this principle: “It is a fundamen- 
‘tal rule, that ii is not necessary. to prove 
the direct fact of adultery because, if it 
were otherwise, thereis not one case In a - 
hundred in which that proof would be 
attamable: it is very rarely indeed that 
‘the parties are surprised inthe direct act of 
adultery.In every case almost the fact is infer- 
red from circumstances that lead to it by fair 
inference as a necessary conclusion; and 
unless this were the case and. unless this 
were held, no protection whatever, could be 
given to marital rights. The only 
general rule that can be laid down upon the 
subject is that the circumstances must be 
such as would lead the guarded discre- 
tion of a reasonable and just man to the 
conclusion.” When one considers in this 
ease not only the fact thatthe respondent 
andthe co-respondent stayed together for 
this long time alone in the bungalow in 
Cawnpore, but a'sothat the husband came 
to bring his wife back and she refused 
Lo return; the fact that no attempt was 
made by the co-respondent to obtain the 
‘money necessary for the wife's journey 
either to Meerut orback toher husband 
at Allahabad, and the fact that the wife's 


` story of how she came to go to Cawnpore 


so completely differs from that of the co- 
respondent’s, it is impossibleto avoid the 
conclusion thatthe reason for this state 
of affairs was that there was guilty 
affection. This coupled with the ample op- 
portunity afforded by being alone in the 
bungalow must lead, in my opinion, any 
reasonable person to the necessary con- 
clusion that adultery had been cémmitted. 
_ Counsel! for the wife however, relies strong- 
ly on the recent case of Farnham v., 
Farnham (1) decided by Lord Merrivale, 
the President of the Divorce Division in 
London. He held inab the court was nob 
bound to infer adultery from the evidence 
of opportunity alone. Lord Merrivale: in 
that case declined to grant. a divorce on 
the usual hotel evidence which now if is 
‘customary to give in divorce’ cases in 
England. He refused to’ infer: from the 
fact that aman and a woman had stayed the 
night togetherin a bed-room ina hotel that 
adultery had been committed. That 
however, isa very different case from this, 
Everyone knows that asthe divorce law_is 
that a husband ani wife, however , much 
they disagree, should be bound’ together 
(1) (1856) 13 L, T, 320, 
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unless adultery is proved, mařried people 
wishing to separate arrange for some woman 
to go toan hotel with the husband. The 
man and woman register themselves as 
husband and wife in the hotel books, 
occupy the same bedroom, and in the 
morning ring the bell forthe maidservani 
to bring tea. The maidservant provides 
the necessary evidence that she has seen 
theman and woman together in bed. 
Itis a well .known fact, however, that in 
‘many cases the only time that the man 
and woman arein bed together is when 
the maidservant comes into the room. The 
man may not have the slightest intention 
of committing adultery, but only goes 
through this farce in order to deceive the 
court and so enable his wife to obtain a 
divorce. Thisbeing the well-known state 
‘of affairs, it is not surprising 
that the learned President of the Divorce 
Division refused to infer adultery from 
these facts. Here the facts are entirely 
different. 

‘Adultery, then, in my opinion, having 
‘been proved there will be a decree nisi 
with costs against the co-respondent. The 
husband will have the custody of the 
child. I have no doubt he will make ar- 
rangements for his wife occasionally to have 
‘access to the child. 


A. Petition accepted. 


Pe aana 


_ CALCUTTA HIGH COURT. 
Criminal Revisions Nos. 613, 614 and 615 
` of 1932. 
December 19, 1932. 
‘PANOKRIDGE AND PATTERSON, JJ. 
H. G. BOLTON — PETITIONER 
VETSUS 
EMPEROR— Opposite PARTY. 
- Criminal Procedure Code (Act V of 1898), ss. 439, 
528-B—Revision-- Whether a subsequent stage of the 
case—Accused not claiming to be tried as European 
British subject in trial Court—Whether can claim to 
be so dealt within High Court—S. 528-B, interpreta- 
tion. > 
The exercise of jurisdiction under s. 439, Criminal 
Procedure Code is, subject to the limitations impos- 
ed by the section, purely discretionary and an ap- 
plication in revision cannot be said to be a subsequ- 
ent stage of the same case within the meaning of s. 
454, Criminal Procedure Code. Harris v. Peal (2) 
relied on, Empress v. Grant (1) and Jeremiah v. 
Johnson (3), not followed, 
If the language of s 528-B is ambiguous, acon- 
struction favourable to accused and convicted persons 
should be adopted, asthe section purports to curtail 
privileges conferred by other provisions in the 
ode. 


Where under a Government notification it wag 
ordered that the Calcutta High Court should exer- 
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cise original and appellate jurisdiction und discharge 
the functions of a High Court in criminal proceed- 
ings in the Nicobar Islands against European British 
subjects: 

Held, that the High Court can interfere in the case 
of such asubject even though he had not pleaded 
that he was European British subject in the trial 
Court. 


Messrs. Santosh Kumar Basu, Santosh 
Kumar Pal and Parimal Mukherjee, for the 
Petitioner. 

Mr. D. N. Bhattacharjee, for the Crown. 

Judgment—A preliminary point 
of jurisdiction is raised bythe Crown in 
showing cause against the rule. The pe- 
titioner states that he is a European 
British subject. His statement is veri- 
fied by an affidavit sworn by his brother 
and Mr. Bhattacharjee agrees that in the 
absence of any evidence to contradict it, it 
must be taken to be correct. He was convict- 
ed at Port Blair on 2nd May, 1932, by a First 
Class Magistrate of offences punishable 
under ss. 408 and 468, Indian Penal Code 
and sentenced to undergo rigorous im- 
prisonment for a term of eight months. 
On 6th May; 1932, the learned Sessions 
Judge of the Andaman and Nicobar Islands . 
allowed the petitioner’s appeal against 
his conviction under s. 468 and acquitted 
him on that charge, but dismissed his 
appeal against his conviction under s. 408 
and maintained the sentence. On 12th 
July, 1932, the petitioner obtained this 
rule calling upon the Chief Commissioner 
of the Andaman and Nicobar Islands to 
show cause why the- order of the Sessions 
Court should not beset aside or modifed, 
on the ground that the sentence is too 
severe. Learned Counsel for the Crown 
argues that we have no jurisdiction to 
entertain the petitioner’s application. 

By s.13, cl. (d) of the Andaman and 
Nicobar Islands Regulation, 1876, Regula- 
tion III of 1876,it was ordered that the 
functions ofthe High Court under Chap. 32 
Criminal Procedure Code, of reference and 
revision should be discharged in respect 
of proceedings of the Court of Session by 


- the Governor-General in Council, and in 


respect of Courts subordinate to the Court 
of Session by the Court of Session, but this 
clause does not apply to proceedings against’ 
European British subjects or persons 
jointly charged with European British 
subjects. By a notification made in 1878 
unders. 3, Indian High Courts Act, 1865, 28 
and 29 Vic. O. 15, it wasordered that this 
court should , exercise original. and appel- 
late jurisdiction and discharge the func- 
tions of a High Court in criminal proceed- 
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ings in the Nicobar Islands against 
European British subjects. Prima facie 
we have clearly the power ta deal with the 
petitioner's case by way of revision. Mr. 
Bhattacharjee, however, maintains that, 
inasmuch asthe petitioner did not claim 
to be dealt with as a European British 
subject by the Magistrate before whom he 
was tried, he must by reason of the pro- 
visionsof s. 528-B, Criminal] Procedure 
Code, be held to have relinquished that 
right, and cannot assert it before us 
exercising yrevisional jurisdiction, which 
is “a subsequent stage of the case” within 
the meaning of the section. 

Mr. Basu argues that what the section 
means is that, unlessthe claim has been 
made, a European British subject cannot 
at a subsequent stage challenge the legality 
ofa previous stage at which the claim 
might have been made on the ground 
that he was not at such previous stage dealt 
with as a European British subject. There 
isnothing, it is contended, to prevent 4 
European British, subject making the 
claim atany stage of the case and being 
dealt with as such from that stage. 

We are nol prepared togo to this length 
since the argument appears to us to leave 
out of account the words “‘shallbe held to 
have relinquished his right.” We are 
more impressed with the submission that 
when this court calls for the record under 
s. 435 and thereafter proceeds to exercise 
its powers of revision under s. 439, the 
proceedings cannot properly besaid to be 
a subsequent stage cf the case. On this 
point the decisions are conflicting. In 
Empress v. Grant (1) the Bombay High Court 
held that when the accused bad not claim- 
ed to be dealt with asa Europear British 
subjecit before the Sadar Court in Sind 
the Bombay High Court had no power 
by virtue of s. 4 (1) of the Code to enhance 
in revision’the sentence passed on him. 

On the other handin Harris v. Peal (2) 
Walsh, J., held that an application in re- 
vision was nob a subsequent stage of the 
same case within the meaning of s. 404 of 
the Code of 1898: In Jeremiah v. Johnson 
(3) Krishnan, J., preferred to follow the Bom+ 
bay decision. We have come to the con- 
elusion that the better opinionis that of 
Walsh, J. Section 439 confers no rights on 
a person convicted either by a trial Court 

(1) 12 B 561 

(2) 58 Ind. Cas 351; AIR 1920 All, 351; 21 Cr. L 
J 767,17 ALJ 896 . ; 

(3)76 Ind. Cas. 695; AT R 1924 Mad. 373:°23 Or L 
J231: 45 MLJ 800:18 L W895; 33 M LT 194; 
(1923) M W N 60. : : 
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or alower Appellate Court to invoke . the 
revisional jurisdiction of the High Court. 
The exercise of that jurisdiction is, subject 
to the limitations imposed by the section, 
purely discretionary. The High Court can 
and often does exercise the jurisdiction 
ofits own motion without an application 
having been made to it. In these circums- 
tances the hearing in revision cannot,we think 
be properly described as a subsequent stage 
of the case. We think that if the language 
of s. 528-B is ambiguous, a construction 
favourable to accused and convicted 
persons should be adopted asthe section 
purports to curtail privileges conferred 
by other provisions in the Code, For 


these reasons we hold that we have juris- 


diction torevise the orders made by the 
Magistrate and the Sessions Judge. . 

With regard tothe merits, the petitioner 
was a ships clerk employed in 8. S. 
“Sajahan.” Inthe course of his employ- 
mentbe was entrusted with various sums 
of money. Inthe case with which we are 
at present concerned he was charged 
with having misappropriated Rs. 100-1-0 
which had come into his possession on 
account of messing charges paid by 
passengers. In another case he was charg- 
ed with misappropriationof Rs. 215 which 
had comeinto his possession as passage 
money collected from passengers on beard. 
In the third case.he was charged 
with misappropriation of Rs. 901 
which had come into his possession as the 
price of wine supplied to passengers. He 
was convicted in all the three cases 
and asentence of eight months’ ri- 
gorous imprisonment was imposed on 
nim in each case, the sentences 
to run consecutively, making a total term 
of two years’ rigorous imprisonment. His 
offence was undoubtedly a serious one and- 
it was aggravated by the fact that he 
suppressed correspondence from the owners 
ofthe shipand made false entries in the 
books of account which it was his duty 
to keep. Atthe same time this was his. 
first offence and this much should be said 
to his credit that he made a more or less 
clean breast of the matter and did not; as 
people in the same situation often do, 
endeavour to throw the blame on a fellow 
servant. 

In thecircumstances.we think that the 
ends of justice will be met if we reduce 
his sentence in this case to one of six 
months’ rigorous imprisonment and make 
a similar order in the other two cases. 
This will have the effect of reducing the 
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total term of ‘his imprisonment from two 
years’ to 18 months. In Revision Case 
No. 614 of 1932, we reduce the sentence of 
imprisonment from eight month's. rigorous 
imprisonnent to six month's rigorous 
impzisonment for the reasons set out in our 
judgment in Revision Case No. 613 of 1982. 
In Revision Case No. 615 of 1932 we reduce 
-thesentence of imprisonment from eight 
months’ rigorous imprisonment lo six months’ 
rigorous imprisonment for the reasons set 
out in our judgment in Revision Case 
No. 613 of 1932. | 


N.-A. Sentences reduced. . 


ae MADRAS HIGH COURT. 
FULL BENCH. | 
. Ordinary Civil Petition No. 243 of 1931. 
+ September 28, 1932. 
Brasuuy, C..J., RAMESAM, SUNDARAM CHETTY, 
. . PAKENHAM Warsa AND Burn, JJ. 
, COMMISSIONER or INCOME, TAX, 
co - MADRAS— 
versus : 
MADURA HINDU PERMANENT FUND, 


LYpD.—RESPONDEAT. >- 

Income Tax Act (XI of 1922), s. 10 (2) (lih— 
Deduetions—‘Interest on borrowed capital’— Mutual 
Benefit Society—Guaranteed interest paid to sub- 
scribers, whether ‘interest paid on borrowed capital or 
interest on shure capital—Nature of ‘Funds’. 

The capital of a ‘Fund’ was contributed by two 
clas3es of subscribers who paid Re. 1 per mensem 
foreach share for 45 months and &4 months ree- 
pectively. As soon as an A class share-holder had 
thus paid Rs, 45 his account for that share was 
closed and he was paid of Rs 50 and similarly as soon 
asthe .B class share-holder had paid for 8&8: months 
he was paid Rs. 102-8-0. The amounts of Rs 5 and 
Rs. 18-8-0 thus paidout in excess-was_ called, 
‘guaranteed interest’. Though the rules provided 
for granting loans to and for receipt of deposits from 
strangers in fact no deposit was received or loan was 
given to any person other (hana shareholder. On a 
reference by the Commissioner of Income Tax: 

Held, thatthe guaranteed interest thus paid tothe 
share-holders was not inte-est on share capital but 
interest on capital borrowed for the purpose of the 
business ofthe Fund, the payment of which was net 
dependent in any way on the earving the profits and 
that it should therefore be deducted as such under s. 
1) (2) (iit) of the Act in computing the assessable in- 
cometof the Fund fp 898, cols, 1 & 2.] 

Held, also, that case was not governed by the deci- 
sion of the House of Lords in Styles’ case (2) as their 
Lordships in that case were dealing witha surplus 
and not with income earned by the subscribers as in 
the present cass. Secretary, Board of Revenue Income 
Tax, Madras v. Mylapore Hindu Permanent Fund 
‘Ltd. (1), New York Life IJnsuran:e Co.v Stules (2), 
Last v. London Assurance Corporlion (3) and English 
and Scottish Co operative Society v. Commissioner of 
Income Tax (4), discussed. [p. 897; cil. 1.) ar 
. Such funds are not real companies but. Mutual 
, Benefit Socicties with a fluctuating capital ‘deperident 
entirely on the amountsubscribed by their membérs 
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: ® 
and the re-payment of subscriptions plus guaranteed 
interest to the members and although these subscrip- 
tions are called share capital, they are not really soas 
that description isunderstood in its ordinary Sense; 
mor is this capital borrowed for the purpose of the 
business as that capitalis ordinarly understocd. [p. 
6948, col 1] l | , 
“Mr, M. Patanjali Sastri, for the Commis- 
sioner of Income Tax, Madras. 
Mr. S. Srinivasa Ayyangar for Mr. K. Ra-. 
jah Aiyar, forthe Respondent. 


Beasley, C. J.—This reference by the 
‘Commissioner of Income Tax, Madres, un- 
der s. 66 (2), Income Tax Act (XI of 1922), 
has arisen out of an assessment to income 
tax of the profits of the Madura Hindu Per- 
manent Fund, Ltd. This fund was in- 
corporated as a limited company in 1894 
under the Companies Act (VI of 1882). Its 
memorandum of association shows that the 
objects of the fund are: (a) to enable per- 
sons to save money; (b) to invest their 
savings in landed property and Government 
promissory notes; (c) to secure loans at 
favourable rates of interest and to grant 
loans on sound securities; to grant loans to 
‘societies registered under the Co-operative 
Credit Societies Act; and (d) to do all such 
other things as are-incidental or conducive 
to the attainment of the above objects. 
The nominal capital of the fund at its 
inception wes stated to be Rs. 2,99,964 
divided into 3,571 shars of Rs. 84 each to 
be paid in monthly istalments of one rupee. 
This was raised in 1896 and again in 1902 
by the addition of furiher shares of the 
same denomination. In 1906 a new class 
of shares of Rs. 45 each was introduced, 
and in 1909, 1914, 1915, 1928, 1927 and 1929 © 
the numbers of the shares in both classes 
were raised until in the last year ihe 
capital was stated to be Rs. 38,70,000 
divided into 30,090 shares of Ks. 84 each 
(“B” class shares) and 30,000 shares of 
Rs. 45 each “A” class shares). 

The capital of the fund is contributed by 
these “A” and “B” class subscribers at the 
rate of Re. 1 per mensem per share. The 
subscribers in “A” class go on paving 
their subscript’on for 45 months and those 
in “B” class for 84 months. As soon as an 
“A” class subscriber has paid Rs. 45 for 
one share jn this manner, his account in 
so far as that particular share is concerned, 
is closed, and heis paid of with a sum of 
Rs. 50. A “B” class subscriber is paid-off . 
atthe end of 84 months with Rs. 102-8-0. 
The amounts of Rs 5 and Rs. 18-5-0 thus 
paid out to “A” and “B” class subscribers 
in ‘excess of their subscriptions to the fund 
are called “guaranteed interest.” During 
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the year of account (ending with 20th 
January, 1930), there was also a third class 
of subscribers (“O” class). These subscribers. 
did not pay any periodical contributions but 
paid a subscription of Rs. 2 on entry into 
the fund. They had no share in the profits 
but were entitled to obtain loans from the 
. fund and their accounts were closed when’ 
they repaid their loans or at the expiry 
of three years from the date of admission 
if they did not take any loan. For the 
purpose of this reference it is not necessary 
to take into account the existence of these 
subscribers in “CO” class, l 

The rules make provision for the receipt 
of fixed and current deposits from any per- 
son, whether a subscriber to the fund or not. 
The rules also make provision for the grant 
of loans not only to subscribers but also 
to non-subscribers and- to registered Co- 
operative Societies. But infact no fixed 
deposits have been received, and no loans 
have been made either to non-subscribers 
or to Co-operative Societies: The reference 
has, therefore been made, and falls to be 
dealt with on the assumption that all the 
transactions of the fund are with its own 
members. It is the members of the fund who 
subscribe the capital, and it is to the members 
of the fund that the subscribed capital is 
lent. During the year of account the fund re- 


ceived a total income of Rs. 1,00,907-8-10 


made up as follows:— 


Re. ar, ps, 
From ‘A’ and ‘3' class subscrib- ` 
ers... et 84,205 14 2 
From ‘(0)’ class subscribers 2,808 4 8 
.. others si 12,698 8 0 
House rent 1,194 J4 0 


From this the fund claimed to be 
to deduct Rs, 86,559-3-8 made up as follows: 


:ks as. ps. 
Guaranteed interest to ‘A’ and ‘B' 
class subscribers aa 69162 13 3 
Interest paid to ‘A’ and ‘B` class 
subscribers on fixed deposits . 6 9 3 
Interest paid on security deposits 
_ and provident fund -» 850 J4 3 
Interest paid to non-subsc:ibers ... 139 12 0 
Establishment °°: .., 10308: 5 i 
Contingencies gi 6,750 10 


; si 13 
This left a net profit according to the 
fund of Rs. 14,348-5-2, and that figure was 
returned to the Income Tax Officer. The 
Income Tax Officer made certain. minor 
adjustments. He, allowed in the main all 


the items of the expenditure -except the‘ 


item of Rs. 68,462-12-3. He held that this: 
was a prot earned during the .year, .and 


“therefore, liable to be assessed to income’ 


tax. His-decision was -based mainly upon 


the point that the fund had dealings with 20 


Pa d. ae 
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C class shareholders who were not sub- 
scribers of “capital and not sharers in the 
profits. -He-was influenced also by the fact 
that according to the by-laws loans could 
be made to persons who are not members 
of the fund and to Co-operative Societies, 
As already indicated, these circumstances 
have to be left out of account in dealing 
with this reference. 

~- The Fund appealed to the Assistant Com- 
missioner of Income Tax and the appeal 
was dismissed. The Fund, thereupon ap- 
plied to the Commissioner of Income Tax 
to make a reference to this court under 
s. 66 (2), Income Tax Act. The Commis- 
sioner considers, agreeing with the Income 
Tax Officer and the Assistant Commissioner 
that this amount of Rs. 68,000 distributed 
in the shape of “guaranteed interest” forms 
part of the profit earned by the Fund, (by 
trading with its own members), and that 
this would bé assessable to income-tax if it 
were not for the decision of this court in 
Secretary, Boardof Revenue, Income Tax, 
Madras v. Mylapore Hindu Permanent Fund 
Lid. (1), The Commissioner admits that the 
facts of the present case are very similar to 
those of Secretary,Board of Revenue, Income, 
Tax, Madrasv. Mylapore Hindu Permanent 
Fund Lid. (1) and as the decision in the 
Secretary, Board of Revenue Income, Taz, 
Madras v. Mylapore Hindu Permanent : 
Pund Ltd. (1) was based upon the case’ of 
New York Life Insurance Co. v. Styles (2) 
he has framed the questions which he desir- 
el to refer.in the following form: 

Question No..1.—Are the facts of this case 
such that the ruling in New York Life 
Insurance Co. v. Styles (2), can be applied 
to them? 

Question No.2,.—Ifthe fund is conducting 
a business and making a profit, is the 
to be deducted in 
computing that profit as being “interest on 
borrowed capital” within the meaning of 
s, 10 (2) (iii) of the Act. 

With regard to the first quéstion what 
were the facts in New York Life Insurance 
Co. v. Styles (2)? They were that the life 
insurance company had no shares or share- 
holders. The only members were the 


‘holders of participating policies, -each of 


whom was entitled toa share of the assets and 
liable to all losses. A calculation was made 
by the company of the probable death 1ate 


_ (1) 76 Ind, Cas. 833; 1 I T 0.217; (1923) MW N 409; 
A I R 1923 Mad, 64; 47 M 1:20 L W 97. | 

(2) (1889) 14'App, Oas, 381; 59 LJQB 291; 61 L T, 
1, : z Z , Bie 7 s2 
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among the members and of the probable 
expenses and other liabilities, and the 
amount claimed for premium from members 
was commensurate therewith. An account 
was annually taken and the greater part of 
the surplus of such premiums over ex- 
penditure referable to these policies was 
returned to the policy-holders as bonuses, 
either by addition to the sums insured or in 
reduction of future premiums.The remainder 
of the surplus wascarried forward as funds 
in hand to the credit of the general body 
of members. It was admitted that the 
income derived by the company from invest- 
ments and from all transactions with 
persons not members, was assessable to 
income-tax. Itwas held by Lords Watson, 
Bramwell, Herschell and Macnaghten, Lord 
Halsbury L. C., and Lord Fitz Gerald 
dissenting, that no part of the premium: 
income received under participating policies 
was liable to be assessed to income-tax as 
profits or gains under Sch. D. Lord 
Halsbury, L. CO. and Lord Fitz Gerald 
held that the surplus returned or 
credited to membors was liable to income- 
tax. In this case the majority of their 
Lordships distinguished the case from 
Last v. London Assurance Corporation (3) 
the income in that case being derived from 
transac'lons with persons, not members 
and not fiom mutual insurance between 
members only. Thot is what the headnote to 
Styles’ casz (2) states. Lord Watson on 
p. 393 * says. 

“The main and to my mind essential difference 


between Last's case (3) andthe present consists in the 
fact that in this case the policy-holders are not 


outsiders, because they,and they alone, are. members. 


of the company. In Last's case (3 theinsured and: the 
corporaticn stood to each other in no other relation than 
that of creditorand debtor they were in all respects 
separate and independent bodies, witheut community 
of rights and interests, their sole connection being a 
right on the one part to pay premiums, with a counter 
obligation when.these had been duly settled, to pay 
the sum insured,” . 


and on p. 394: * 


“When a number of individuals agree to contri-- 


bute funds for'a common purpose, such as the pay- 
ment of annuities, or of capital sums to same or all 
-of them on the occurrence of events certain or uncer- 
tain and stipulate that their contributions so far’as 
not required for that purpose shall be repaid to them, 
1,cinno: conceive why they should be regarded as 
traders or why coatributions returned to them should 
be regarded as protits That consideration appears 
to me to-dispose of the present case. In my opinion 
a member of the appellant company, when he pays a 
premium, makes a rateable coutribution to a common 
fund, in which he and hia co-partners are jointly 
interested, and whichis divisible among them at the 
time and under the conditions specified in their 

olicies " 

(3) (1885) 10 App. Cas. 438; 55L J QB 92;53L T 
Bad; 3t W R 233; 50 J P 116. 
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On p. 396 Lord Bramwell stated with 
reference to the facts in Last v. London 


Assurance Corporation (3) as follows: 

“Certain persons agree to insure their lives among 
themselves on the principle of mutual insurance. 
They take care to admit none but healthy lives. 
They contribute according to rates fixed by approved 
tables and they invite other persons to come in and 
join them by insuring their lives on similar terms. 
The rates fixed by the tables are taken as being 
sufficient to providefor expenses to meet liabilities 
and to leave a margin for contingencies. Whatis to 
become of the surplus if everything goes right? 
The practice is to take an account evey year of assets 
and liabilities and to give the insured the benefit of 
the surplus either by way of reduction of premium 
or by way of addition to the sum insured. It can 
make no difference in principle whether the surplus 
is so applied or paid back in hard cash In either 
case it is nothing but the return of so much of the 
amount contributed as may be in excess of the amount 
really required. I do not understand how this excess 
can be regarded from any point of view or for any 
purpose as gainor profit earned by the contributors. 
I do not understand how persons contributing to a 
common fund in pursuance of a scheme for their 
mutual benefit—having no dealings or relations with 
any outside body—can be said to have made a profit 
when they find that they have overcharged themselves 
and that some portion of their contributions may be 
safely refunded Jf profit can be made in that way. 
there is a field for profitable enterprise capable, I 
suppose, of indefinite expansion " 

At the bottom of p. 412* he continues: 

‘ [do notthinkthat that decision Last v. London: 
Assurunce Corporation ($) compels your Lordships 
to hold ina case likethe present where the business 
is a mutual undertaking pure and simple that persons ` 
who contribute in the first instance more than is 
wanted and then get back the difference are earning- 
gains or profits and so liable to income-tax " 


On p. 410* Lord Herschell says: 


“Once show that profits are made by trading and 
they are taxable, whatever the purpose to which they. 
may he applied. Butin the present case [ cannot see 
that the income sought to be taxed is profit arising 
from trading.” 


It is obvious that in one respect and 
it certainly is an important one the facts 
of this case differfrom thosein New York 
Life Insurdnce Co..v. Styles (-). In the 
latter case the fund sought to be taxed was 
the surplus arising out of an over-estimate. 
It was nothing that had been earned. A 
member who paida premium of £50 got 
back not more than £50 contributed by him 
either by means of a cash bonus or by 
reduction of premium. Their Lordships in 
that case were therefore dealing only with a 
surplus. Here the facts are quite different 
because the guaranteed interest is certainly 
interest which has been earned. New York 
Life Insurance Co. v. Styles (2) therefore 
can haveno application here nor could the 


decision in Secretary, Board of Revenues’ 


Income Tax, Madras v. Mylapore Hindu 
Permanent Fund (1) have been rightly based 


* Pages of (1889) 14 App. Cas,—[Ed.] 
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upon il. The only support that it gives to that 
case are the observations of Lord Bramwell, 
Lord Watson, Lord Macnaghten and Lord 
Herschell, where the fact that the business 
was a mutual undertaking, pure and simple 


was so strongly emphasized.Style’s case(2)was: 


also the basis of this High Court’s decision in 
English and Scottish Co-operative Society 
v. Commissioner of Income tax (4). It is 
not necessary to refer to the facts of that 
case because the point for consideration 
is shortly set out in the concluding portion 
of Odgers, J’s judgment as follows: 


“Tf therefore this return of interest on the share 


capital to the persons called share-holders namely. 


the Oo-operative Wholesale Society and Scottish 
Co-operative Wholesale Society is simply as it appears 
to be and as is sworn by the affidavit of Sir Fairless 
Barber merely a return on the amount ofits subseribed 
capital or handing back ofa portion of. the amount 
subscribed and inno sense a dividend on the profit 
earned by the company, then I think it falls 
within the ambit of Styles’ case (2) and 
that if that is so it is simply a return in another 
form of the rateable dividend in r. 20 (e). 
clearly not a division of profits in the ordinary sense 
butis purely notional for we are told that no money 
changes hands. This notional profit is calculated on 


the difference between the market price of the com-— 


modities at the time they are distributed to the mèm- 
bers of this society and the actual cost oftheir produc- 
tion to the society when ascertained. This so called 
profit ix distributed in the six ways provided for by 
T. 20 and on this so-called profit after allowing for de- 
pr< ciation, interest is to be paid on the share capital, 
1 e„to the only two members of the society in pro- 
portion to their contributions to the capital 1 am 
unable to s3e on the facts of this case as disclosed in 
th: rules and on the only evidence we have, namely, 
the affi lavit of Sir Fairless Barber.any evidence of a 
profit beingmade by sales to persons outside the mem- 
bership of the society There is no evidence as stated 
above that any other socie'ies ex ept the two named 
inr.5 bave been admitted to membership, It seems 
to me that this isa caseofa purely mutual concern. 
Weknow that the wholeof the produce raised and 
exported by the Association is in fact divided among 
these two members.” 

I think that it is hardly rightto say that 
New York Life Insurunce Co. v. St;les (2) 
governed either of the two cases referred to 
— and it does not govern this case —although 
the observations made by their Lordships 
in their judgment certainly support the 
result arrived at in both. I am not disposed 
to say therefore that those two cases were 
wrongly decided although, in my opinion 
New York Life Insurance Co. v: Styles (2) 
does not govern them. I would answer 
question No. 1 inthat way although, in my 
Opinion, itis not necessary here to consider 


the effect of the ruling in New York Life- 


Insurance Co. v. Styles (2) on the two in- 
come-tax decisions of this High Court to 
which reference has already -been made, 
because I think that this question can “be 

(4) 31T J 385. 
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answered favourably to the assessees in. 
question No.2 for reasons which I will now 
give. Of course if noprofit has been earned; 
then no question of deductions under s. 10 
(2) (iii), Income Tax Act arises. But on the 
assumption that the assessees have earned 
a profit, I will proceed to the consideration 
of question No. 2: Isthis guaranteed interest 
on capital borrowed for the purposes of the 
business where the payment of interest 
thereon is not in any way depen- 
dent on the earning of profits? For 
the Income-tax Commissioner it is contend- 
ed that this guaranteed interest on the 
share capital, that interest on share capital 
must always be dependent uponits being 
earned by profits being made and that it 
is not capital borrowed for the purposes of 
the business within s. 10 (2) (iii), Income 
Tax Act. 

It isto be observed that by cl. (5), Me- 
morandum of Ass>ciation, there is to be 
anominal capital divided into shares and it’ 
is furlher argued that there is here a share 
capital, that the proprietors of the shares are 
share-holders and that the interest earned 
is profit made by the assessees. On the 
other hand the contention of the assessee is 
that this is not really share capital at all 
but subscription capital raised by recurring 
subscriptions paid periodically by the share- 
holders or sutscribers, that the share-holders 
or subscribers are creditors of the company 
and that as they must under the Articles of 
Association be repaid the accumulated sub- 
scriptions plus the guaranteed interest at the 
end of the specified period, these subscrip- 
tions cannot really be share capital, although 
so described, and of course a share-holder 
cannot demand repayment of his share- 
capital. The Income tax Commissioner meets 
this point with the argument thatthe pro- 
vision for the return to the share-holders 
of the amounts contributed by them is 
ultra vires because this fund has chosen to 
get itself registered under the Companies 
Act and it is therefore a company and it 
must have capital and it isrepugnant to the 
provisions of the CompaniesAct for the capital 
of the registered companies to be returned to 
its share-holders. Capital, of course, can-be 
reduced but only with the sanction of the 
court. In my opinion, the fact that the 
fund is registered under the Companies. Act 
and is subject toits provisions is not by any 
means conclusive of a question which arises 
under the Income Tax Act. i 

The fact is that ihe machineries of the 
Companies Act cannot be in its entirety 


` adopted to -a fund such as this. This fund. 
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and many similar are not really companies 
but Mutual Benefit Societies with a fluctuat- 
ing captial dependent entirely upon the 
amount subscribed by their members and the 
repafment of subcriptions plus guaranteed 
interest tothe members. The capital is bound 
to vary from time to time and to say that, 
whenever this capital is reduced by a re- 
payment to the members, it is necessary to 
get the sinction of the court; would he to 
make such funds unworkable. In my 
opinion: although these subscriptions are 
called share-capital, they are not really so 
as that description is understood in its, 
ordinary sense; nor isthis capital borrowed 
for the purpose of the business as that 
capital is ordinarily understood. It is. 
something different from both. That this 
ig so and that the Legislature recognized’ 
the distinction is clearly shown by, the ex- 
planation to s. 10 (2) (iii), Income Tax Act, 
where recurring subscriptions paid periodi- 
cally by share-holders or subscribers in 
such Mutual Benefit Societies as may _ be- 
prescribed are to be “deemed” to be capital 
porrowed within the meaning of s. 10 (2) 
(ii). Ifit is “deemed” to be capital bor- 
rowed, then it is not really capital borrowed, 
but is for the ptrpose of the Income Tax Act 
to be so considered. ` The fact that no 
Mutual Benefit Societies have as yet been. 
prescribed may be due to various causes 
with which we are not really here concern- 
ed. What we are concerned with is the 
apparent intention of the Legislature to 
recognize an association of persons nob 
having share-capitel but ‘borrowing and 
lending from and to themselves for the 
mutual benefit of themselves. 

This borrowing is tobe deemed to be a 
borrowing of capital and that being s0, the 
interest on it can be deducted from the 
profits and gains of the Association under 
s. 10 (2) (itz), Income Tax Act, if the pay- 
ment of interest upon it is not In any way 
dependent on the carning of profit. For 
the Income-tax Commissioner, ib is argued 


ihat if ihe subscriptions to this fund sre 
to be treated as capital borrowed for the- 


purpose of the business, the payment of 
interest upon that capital is dependent upon 
the earning of profits. If there are no 
profits, it is argued, there can be-no interest 


and a company, can only pay interest out of - 


profits and cannot pay interest out of capital. 


The answer to that contention is that this 
fund isreally not a company and thatit- 


is not paying interest on its share-capital 
but is paying a fixed interest to ils members 
or subscribers who. occupy. the position of: 


COM, OFT. T, MADRAS V, MADURA H, P. Fy LTD, 


143 10 


lenders to the fund of sums of money upon 
which the fund contracts to pay fixed inte- - 
rest and for which Iam of the opinion the 
lender can sue the fund in the same manner 
as anyone who has lent money to a partner- 
ship or firm at a certain rate of interest 
could sue that partnership or firm for re- 
payment of the principal and interest. It 
seems to me therefore that the guarant- 
eed interest is inlerest on capital bor- 
rowed for the purpose of the fund's 
business and that its payment is not in any . 
way dependent on the earning of profits. 
I would accordingly answer Question No. 2 
in the affirmative. . < ; 
Ramesam, J.—I entirely agree with my 


Lords judgment. As I delivered the 
judgmentuin Secretary Board of Revenue 
Inecome-tax, Madras v. Mylapore Hindu 
Permanent Fund, Ltd. (1), it is only 


proper to add that I also agree with my Lord 
in thinking that the actual decisioa in 
Style’s case (2), did not govern the Myapore 
Fund case (1) “although the observations 
made by their. Lordships in their judg- 
ment certainly support the result arrived at” 
in the latter case, and that it cannot be said 
that the case in Secretary Board of Revenue, 
Income-tax, Madras v. Mylapore Hindu 
Permanent Fund, Lid. (1) was wrongly 
decided, That case arose under s. 9, 


Act VII of 1918. It is unnecessary now to 


say how exactly that decision ought to have 
been put, whether the guaranteed interest 
payable to subscribers was not “profits” at 
all within the meaning ofs.9, Act VIL of 
1918, or whether the subscriptions paid 
by the subscribers should be considered. 
to be analogous to borrowed capital. It- 
seems to me that the Legislature considered 
the decision right and sought to put it on. 
thelatter basis by adding the explanation to 
sub-cl. (iii), s. 10 (2) of the present Act, 
the seclions being otherwise similar, The 
fact that no Mutual Benefit Societies have 
been prescribed under the explanation does 
not, as pointed out by my Lord, prevent us 
from adopting the construction now adopt- 
ed. The assessee will have his costs which 
we fix at Rs. 500. 

Sundaram Chetty, J.—I am in entire 
agreement with the judgment of my Lord 
the Chief Justice and have nothing tofadd. 

Pakenham Walsh, J. I agree with 
my Lord and have, nothing to add. s 

Burhn.—J.—I agree with. my Lord the. 
Chief Justice. at. cme 


`N. K-A. Reference answered accordingly, 


“1933 ` 


° CALCUTTA HIGH COURT.. 
Criminal Appeal No. 291 of 1982. 
i August 10, 1932. z 
RANKIN, C. J., AND BARTLEY, J. 
SAHEB ALI AND OTHERS - APPELLANTS 
VETSUS 
EMPHROR—OppositTe PARTY. 
Criminal Procedure Cade (Act V of 1898), s 297 
—Enforcing claim to ‘property—Whether amounts to 
admission of other party's possession— Charge to 
Jury directing it does amount to such admission 
—Misdirection—Charge that person in ‘possession 
of property about which free fight takes place is not 
guilty -Whether amounts to misdirection---Penal 
Code (Act XLV of 1860), s. 80L 
It is not a correct proposition of law to lay 
down that a person who atlempts to enforce a 
claim to property which he cannot substantiate, 
thereby creates the position that possession is 
with another, and if in a direction to the Jury, 
the language used by the Judge is opento such 
a construction, the direction is not proper. 
Where ina trial under s. 304, Oriminal Proced- 
ure Code, the Judge directed the Jury that if the 
pariy of the accused were held to be in possess 
sion, none of them was guilty although there was 
a free fight between the parties ending with the 
death of some men of the complainant's party: 
Held, that the direction was bad as ib contained 
misdirection of: fact and law, and that the con- 
victions could not be sustained, 


Mr. Heramba K. Biswas, for. the Appel- 
lants. , 

Messrs. Khundkar, Deputy Legal Remem- 
brancer and Nirmal Ch. Chakravarti, for 
the Crown. 

Bartley, J.—The three appellants have 
been convicted by- the learned Additional 
Sessions Judge of Mymensingh sitting with 
a Jury, who returned a majority verdict 
of guilty under ss. 147 and 149-301, Indian 
Penal Code, against all of, the appellants 
and under s. 04, Indian Penal Code, 
against Sahaball alone. The material 
facts alleged by the prcsecution were that 
Sataulla and Manu owned a plot. of land 
on which they grew paddy. On 20th 
November, 1930, these appellanis end a 
mob of other people entered the land 
and began to cut the crop. Sataulla, Manu 
and another man came up and protested. 
Appellan s Sahabali and Manir speared 
Manu and Sebel struck him with a lathi. 
They then asseulted Sataulla with lathis. 
Both Manu and Sataulla died. subsequently 
from .the injuries, The substantive 
defence set up. was that the land. belonged to 
Sabel, who sowed aus and aman paddy in 
it. He cut theaus, but there was a golmal 
at the time of cutting the aman. The other 
appellanis.simply pleaded not-guilty, and 
no alternative version of the actual fracas 
“was alleged:or sought to be prayed, although 
‘it would appear: that -at least” one man 
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-among the alleged aggressors died of 


injuries. The learned Judge, early in his 
charge, laid down that the first question for 
the Jury was, who was in possession of the 
land on the date. of occurrence; in other 
words, who grew the paddy. After dis- 
cussing the evidence on this point in detail, 
he told the Jury that if they found posses- 
sion with the prosecution side, the accused 
had noright of private defence. If they 
‘found that Sabel was in possession, ithe 
next question was if he and his party had 
exceeded the right of private defence. If 
the Jury could not, on the evidence, decide 
-who was in possession, they 

“may consider, whether it wasa case of disputed 


possession, and then the question will arise which 
‘party was the aggressor.” 


He referred to these propositions as 
three alternatives, and proceeded to 
direct the Jury as follows: If Sataulla and 
Manu were in possession, the appellants, 
provided the Jury held ‘they were all there”, 
are guilty under s.147. They might under 
conditions stated by the learned Judge be 
guilty under ss. 149 and 304 of the. Code. 
If the Jury held that Sabel was in. posses- 
sion, none of the aprellants were guilty of 
any_offence. Finally, if it was a case of 
disputed possession and both parties went 
to the land prepared to fight, neither party 
could claim any exemption from liability 
for the consequence of their acts, and even 
then the appellants would be guilty of 
those offences of which they would have been 
guilty had Manulla and Sataulla been in 
possession. On these directions ‘the Jury 
returned a verdict that it was a case of 
disputed possession, and that the appellants 
were guilty as recapitulated above. (Their 
Lordships overruled the contentions. re- 
garding prejudice to accused by non-sum- 
moning some of their witnesses and mis- 
directions on (he question of fact of posses- 
sion and proceeded.) It remains to consider 
in the light of the somewhat unusual verdict 
of the Jury, the validity of the directions 
regarding what the learned Judge terms 
“disputed possession.” 

His first direction was that if the Jury 
found disputed pcssession the question 
would arise which party was the aggressor. 
Later he said that if it was a case of dis- 
puted possession and boih parties went to 
ihe land prepared to fight ... the appel- 
lants would be guilty of those offences of 
which they would have been guilty had 
Manulla and Sataulla been in. possession. 
It is not a correct proposition of law io lay 
down that a person who attempts to enforce 
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a claim ot property which he cannot sub- 
stantiate, thereby creates the position that 
possession js with another, and the language 
-used by the learned Judge is open to that 
constructicn. Moreover ihe case before the 
Jury was, not that two parties went to the 
field prepared to fight. One side alleged 
that a mob cut their paddy .and attacked 
them when they protested. The other side 
admitted an affray over the paddy cutting, 
gave no details of that affray, and merely 
claimed that the paddy belonged to them. 
The suggestion that both parties went pre- 
pared to fight is not based on evidence in 
the record. The direction as to the aggres- 
sive party is also confusing. Hf the Jury 
found, as they did apparently find, that 
the land was the property of neither 
party, the legal position was that 
neither party had any right to use force in 
defence of the crop. The direction should 
have been that if the prosecution story as 
tothe actual use of violence was correct, 
and ifthe appellants were not in possession, 
the appellants were not entitled to plead 
any right of defence of property in reply 
to the charges brought against them. Con- 
tra, if the Jury found that the complainant's 
party attacked the others, the whole prose- 
cution case failed, irrespective of who was 
in actual possession. 

Lastly, if the Jury held that the appel- 
lants were the owners of the crop, no right 
of private defence arose until its possession 
was endangered. If and when that right 
arose, it wasa right limited by the provi- 
sions of the Penal Code, and the direction 
in the charge to the effect. that if Sabel was 
held to be in possession, none of the appel- 
lants were guilty of any offence, is not a 
correct or comprehensive statement of law. 
We are therefore of opinion that the charge 
delivered by the learned Judge is bad on 
the ground that it contains misdirections 
of fact and law, and that the convictions 
should not be sustained. In the result, this 
appeal is allowed.. The convictions and 
sentences are set aside and the case re- 


manded for re-trial to the Court of Session. - 


The appellants will continue on the same 
bail. 


Rankin, C.J.—J agree. 


N-A. Case remanded. .. 
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Second Civil. Appeal No. 8 of 1929. 
July 22, 1931. 

Aston AND HAVELIYALLA, A.J. Cs. 

PAHLOOMAL - APPELLANT 
VETSUS 
PARAMANAND AND ANOTHER 

RESPONDENTS. 

Parinership—Suit for dissolution and accounis— 
Limitation, when arises—Stopping of business— 
Partnership continuance of till realization of 
assets—Suit for accounts only against one partner 
—Addition of other partners after limitatton—Sutt, 
if barred—Civil Procedure Code (Act V of 1908), 
s. 100—Admission of party—Omission to give effect 
tn—Second Appeal—Competency of. 

Certain persons entered into a partnership to 
yun a motor car each contributing towards the 
business. After some time they agreed to do no 
more business as far as the running of the motor 
car was concerned and the partnership was closed: 

Held, that even after the stopping of the business 
the-partnership continued, for the purpose of the 
realization of the assets and that until the assets 
were realized the final dissolution of the partnership 
would not take place, and that pericd of limitation 
for a suit for dissolution and partnership account 
began from the date of final dissolution. 
Sathappa Chetty v. Subramanian Chetty 3), relied 


on, Ip 93 col. 1} 


Where a partoer sues only ore of the yartners for 
1a“inerrhip a counts in time: nd the other partners are 
brought on record only after the period of limita- 
tion has elapsed, the suit sheuld be dismissed. 
Dallu v. Nibahu Mal 2), referred to. [p 901, col. 


“Where the lowcr court omits to give effect to an 
admission of a party to the sui’, the error may be 
rectified in second -apjeal. [p. 9U.’, cal. 2.] 


Second Civil Appeal against a decision of 
the District Judge, Hyderabad. er 

Mr. Dingomal Narainsing, for the Appel- 
lant. | 

Faiehchand Asudomal, for the Respond- 
ents. 


Aston, A. J. C.—This is an appeal from 
the judgment and decree of the learned 
District Judge, Hyderabad who reversed 
the findings of the learned .Joint Sub- 
Judge, Hyderabad, and dismissed the 
plaintiff's (appellant’s) suit. On 12th April, 
1920, plaintiffs and. defendants Nos. 1 and 2 
entered into a partnership which was to 
continue until 3lst December 1921. The 
business of the partnership was to. run a 
motor car between Rawalpindi, Murree and 
Kashmere. The plaintiff was the capitalist — 
partner and contributed Rs. 3,500. Defend- 
ant No. ] who is a Pleader contributed 
Rs. 1,000 and defendant No. 2 who is also 
a Pleader contributed Rs. 500. The car 
was purchased and defendant No. 1 went 
to Rawalpindi to carry on the business, 
The car. did five or six journeys and was 


1935 p 
then mortgaged by.-defendant No. 1 for 
Rs. 500 to pay for the cost of petrol, repairs 


and garage expenses. On 8th November 
1920, defendant No. 1 returned to: Hydera- 


bad with the books of account, but he.. 


left the car in Srinagar subject to the 
mortgage. The partners met in Hyderabad 
in November; they agreed to do no more 
business so far. as running the car was 
concerned; they said: Let us sell the car and 
close the partnership. Thereafter defend- 
ant No. 1 left Hyderabad and for some 
time he was absent from British India. 
Towards the end of 1921, the car arrived at 
Hyderabad. The transport charges amount- 
ed to about Rs. 400. In June 1921 plaintiff 
and defendant No. 2 contributed Rs. 500 to 
redeem the car. In April 1923 the plain- 
tiff sold the car for Rs. 900. On 10th Oc- 
tober 1924 he filed the present suit for 
dissolution and partnership account. Defend- 
ant No. 1 raised two main defences, namely, 
one, that the car was not properly sold, and 
secondly, that the suit was time-barred. 

The learned Joint Sub-Judge held that 


the plaintiff should be debited Rs. 2,000 ~ 


asthe price of the car. He held however 
that the partnership continued until 31st 
December 1921, the agreed date cn which 
it was to terminate and that the suit was 
not time-barred. The learned District 
Judge on appeal held that the car had been 
rightly sold for Rs. 900; -he held however 
that the suit was time-barred and that the 
period of limitation ran from 8th November; 
1920, the date on which the partners agreed 
to .ciose the business. Plaintiff in the 
present appeal contends in the first place 
that it was admitted in the pleadings that 
defendant No, 1 was out of British India 
for 12 months. The plaintiff alleged it in 
his plaint; he also set out the dates during 
which he alleged defendant No. 1 was out 
of British India and defendant No. 1 con- 
tented himself with simply denying the 
facts alleged in the plaint instead of deny- 
ing specifically the facts mentioned by the 
plaintiff and stating the exact period or the 
dates when he was out of British India as 
required by O. VIII, r. 5, Civil Procedure 
Code. At the hearing before the learned 
Joint Sub-Judge it appears to have been 
considered as admitted that defendant No. 1 
was out’ of British India for12.months and 
the learned Joint Sub Judge has 
tioned the admission in his judgment. The 
learned District Judge. disbelieved ` plaint- 
iff’s evidence that defendant No. 1 was. out 
of British India for 12 months. He referred 
however to the admission of defendant No. 1 
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in his evidence that he had been away on 
a visit 10 Colombo for six months. I am of 
the opinion that the omission of the learned 
‘District Judge to give. effect to the admis- 
sion of defendant No. 1 as regards his ab. 
sence was an error which could be rectified 
in second appeal. No reason was given for 
disbelieving defendant No. 1's admission 
on that point and in view of the state of 
the pleadings, the evidence of the plaintiff 
and the admission of defendant No.: 1, the 
reference in the judgment of the learned 
Joint Sub-Judge to an admission that de- 
fendant No. 1 had been out of British 
India for a period exceeding six mcnths, it 
seems to me established beyond all doubt 
that defendant No. 1 was absent at legst 
for six months. The p!aintiff now relies on 
an acknowledgment passed by defendant 
No. 1 in which this defendant admitted an 
obligation to render accounts and expressly 
said that he did not wishto raise the defence 
of limitation and wished his letter to be re- 
garded as extending the time for both his 
partners, l 

This letter was addressed to the plaintiff 
on 23rd April 1924, and if six months are 
added to’ 8th November 1920, the acknow? 
ledgment was passed by defendant No. lwith- 
in the period prescribed in the Limitaticn 
Act, for filing 2 suit, for s. 13, Limitation 
Act, provides that in computing tbe period 
prescribed for filing a suit the ‘period 
during which the defendant hes been out 
of British India must be excluded. I 
seems to me clear that s. 13 read with s.19 
shows that the present suit so far as defend- 
ant No. 1 was concerned was not’ barred by 
limitation. Plaintiff however’ is confronted 
with the more serious difficulty for, although 
his suit against his partner defendent No. 1 
is not barred, the period of limitation, so far 
as this part of the case is concerned would 
have ‘expired as regards his other partner 
defendant No. 2. Defendant No. 2 has not 
pleaded limitation. He has contended that 
ihe partnership subsisted until the sale 
of the property namely, the motor ear, 

Reliance is placed on behalf of the plaint. 
iff on the fact that in a partnership suit the 
partners are all plaintiffs as well as de- 
fendants..I do not think however that this 
fact would be sufficient of itself to save 
limitation. It has been held that when a 
partner sues only one of his partners for ac- 
counts of partnership and the other partners 
are added after the period of limitation has 
elapsed, the suit must be dismissed: see Ram 
Dayal v. Junmenjoy (1) and Dallu v, Nibahy 

(1) 140791, 
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Mal (2). ‘There seems to me no other conclu- 
sion than that the omission of the plaintiff 
to sue defendant No. 2 for an account with- 


-ın three years of 8th November, 1920, 
assuming that date ta be the correct 
date for the commencement of even 


the limitation period would defeat the 
plaintiff's suit, defendant No. 2 no doubt is 
closely allied in interest with the plaintiff, 
but with some regret I am of the opinion 
thatthe omission to file the suit against 
him withinthree years would render the 
suit time-barred. The question, however, 
arises from what date must the period of 
limitation run. The evidence on this point 
is somewhat meagre and the finding of the 
learned District Judge in appeal is am- 
biguous. He refers in his judgment to 
the partnership having been dissolved; he 
refers in the same judgment a little later 
on to: the partnership having thereafter 
been continued for the realization of the 
partnership assets. The trial Judge held 
that the partnership was not dissolved 
until the time agreed upon. I am of the 
opinion that itis not necessary to come to 
any other conclusion so far as the agree- 
mentarrived at by the parties is concern- 
ed than that mentioned in the judgment of 
the learned District Judge. The learned 
District Judge has held that the parties 
on 8th November, 1920, said: “Let us sell 
the motor and end the partnership.” He 
has held that the partners did not do any 
more business for the partnership there- 
after, but that the partnership was there- 
after, continued for the realization of the 
assets. . These facts held by the’ learned 
District Judge seem to me to beon all 
‘fours with the facts in the case decided 
by their Lordships ofthe Privy Councilin 
Sathappa Chetty v. Subramanian Chetty (8). 
There too the partners agreed that they 
would not do any more business; there too; 
it was agreed thatthe assets would be 
realised, but in that case, as in the present 
case, there was no evidence to show that 
the partners agreed that a sum would at 
once be contributed so as to make up 
for the plaintiff or defendant No. 2, their 
share ofthe loss. Itis not suggested that 
. there was any such suggestion in the present 
case. Jn the present case, had the plaintiff 
gone to defendant No. 2 and asked for 
contribution towards his loss, defendant 
No. 2 would have been entitled to say: 

(2)8 PR 1888, 

(3) 101 Ind. Oas, 17; AI R 1927 P C70;40OWN 
491; 31 O W N 857; (1627) MW N 500; 25 A Ld 
687; 53 ML J 245; 26 L W 265; 39M L T 239 


(P.O). 


PAHOOMAL V. PARAMANAN D. 


14810 


“Until the motor car is sold I cannot tell 
you how much I owe to you andIclaim 
not to pay you anything until the asset, 
namely the motor car, is realized.” The 
comment of Lord Phillimore on thes2 facts 
18 — . 

“If so, for that purpose the partnership went 
on. It went on not.because it would do any more 
business, but until those assets were realized the 


sree dissolution of the partnership could not take 
place,” 


Ib is true that thelearned District Judge 
in his judgment refersto the arrangement 
which took place as a dissolution. He 
appears tohave used this word because 
it was agreed that the firm would not 
do any more business. He does not suggest 
that the partners agreed there and then 
to make such contributions” as were ne- 
cessary and he specifically states that 
thereafter the partnership existed only to 
realize the assets. As stated above I am 
of the opinion that the present case is 
indistinguishable from that in the Privy 
Council decision stated above. That 
being so, it is in my opinion unnecessary 
to decide whether the partnership conti- 
nued until the time agreed upon for -its 
termination, namely 3lst December, 1921, 
or until the sale of the mo‘or car, since 
both periods bring the suit within time as 
regards both the defendants. The con- 
clusion then is that the plaintiff has 
established that his suit was within time. 
[The learned Judge considered the cross- 
objection of respondent No. 1 and proceeded. ] 
Thereseems to meno reasonable ground 
made out for our interference in second 
appeal. We accordingly allow the plaint- 
ifs appeal and direct thatthe sum of 
Rs. 1,100 is not to be debited to the plaintiff 
in the final decree. We do not propose to 
interfere withthe order as to costsin the 
first appeal, neither party having prepared 
the paper book in that court. We allow the 
plaintiil costs of this appeal and in the 
trial Court. With these directions we re- 
fer the suit to the trial Court Commissioner. 
Report ina month, to the learned Joint 
Sub-Judge, Hyderabad. 

Havelivalla, A. d. C.—I concur and 
would like to add a few words. The main 
issue that is contested and argued before 
us is the issue. of limitation. The suit 
was filed in October, 1924, for taking 
partnership accounts and the question is 
when was this partnership dissolved. Was 
it dissolved on 8th November, 1920, as 


- contended by respondent No. 1 or was it 


dissolved when the. motor car was sold 
and assets of the business realized, The 


1933 
evidence shows that the business had 
incurred losses and hence the partners met 
on 8th November, 1920, and decided to 
cose the business and if this is to be taken 
as the dissolution of the parinership-busi- 
ness, the suit will be cleary time-barred; the 
suit having been filed in October 1924. 
Butthe learned District Judge finds that 
what the parties said was that they would 
sell ithe motor car and end the partnership, 
thatis to say, no more partnership business 
was tobe done, but it was to continue for 
the purpose of realizing the partnership 
asset; and later the learned District Judge 
in his judgment states that after the dis- 
solution, partnership continued only to 
realize theasset. This later statement 
has given rise toa good deal of discussion 
and arguments. The confusion arises by 
the use of the word “dissolution.” What 
thelearned District Judge evidently meant 
was that though ‘the partnership was put 
anend to, it existed only to realize the 
assets, This supports the finding in the 
previous statement that they would sell the 
car and end the business. It is strenuously 
contended that this courtin second appeals 
will not interfere withthe finding of facts 
by the first appellate Court. But taking 
the finding as it is, that though the business 
was closed or dissolved, it still existed to 
realize the assets and that was the intention 
_of the parties and no ambiguity about it. 
That being so, the present case is fully co- 
vered by the observations of their Lord- 
ships of the Privy Council reported in 
Sathappa Chetty v. Subramanian Ghetty (3) 
and I feel bound to give effect to those 
observations inthe present appeal. It does 
not appear that this authority was cited 
inthe lower Appellate Court. Therefore, 
under the peculiar. circumstances of this 
case I would hold that the suit was not time- 
barred. 

So far as the cross-objections are concerned 
I agree with my learned brother and have 
nothing further to add. 


N.-A, Appeal allowed. 
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__ MADRAS HIGHCOURT.. 

Civil Revision Petition No. 1418 of 1932, 

December 14, 1932. 3 
PakENHAM WALSH, J, 4 
R. M. P. R. M. M. SUBRAMANIAM 
CHETTIAR PETITIONER 
VETSUS 

K.S. SUBBIAH AYYAR - RESPONDENT. 
Civil Procedure Code (Act V of 1908), 38.148, 151— 
Order under inherent power for doing an act—Power 
to extend time—S. 148, applicability of. 

The court granted stay of delivery of posses- 
sion in execution of a decree conditional on the 
defendant payingthe rent to the plaintiff by the 
end of February each year, the first payment to 
be made by February, 1932, The rent was not 
paid ia February, 1932, and the court granted 
extension of time and continued the stay: 

Held, (i) that the order for-stay-was not under 
O. XLI, r. 5 (3) and that it must be considered 
as an Fase passed under s. 151; 

(iti) but an act done under s. 151 was still 
allowed by the Code and s. 148, Civil Procedure 
Oode, was applicable and the court had power to 
extend the time. Amanatullah Mian v. Raghunath 
Persad (!), Pearey Lal v. Sita Ram (2) and Hamid- 
ur Rahman v. Shahanand Das (3), referred to, 
a Krishna Aiyar v. Parvathammal (6), distinguish- 
ed, 


Petition under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of West Tanjore 
at Tanjore dated the 21st. April; 1932 
and made inI, A. No. 155 of 1932, in A.S 
No, 168 of 1931. 


_Mr.S. Ramachandra Tyer, for the Peti- 
tioner. . > f 
i sa K. S. Subbiah Ayyar, forthe Respon- 
ent. 


Judgment.—This is a revision petition 
against an order excusing delay and con- 
tinulng stay in an execution petition. The 
plaintiff, the mortgagee, brought the suit 
against the lessee of the mortgagor and 
obtained a decree to recover possession and 
mesne profits from the defendants. The 
defendant appealed and asked for stay of 
execution in I. A. No. 211 of 1931 on which 
the following order was passed:—“There 
willbe a stay of delivery of possession. 
Further determination of mesne profits up 
will continue, 
The stay granted is conditional on the 
appellant paying the kistand the full rent 
of Rs. 3,250 less the kist to the respondent by 
the end of February each year. The first 


` payment to be by February 1932.” -The 


rent was not paid by February 1932 and an 
extension was asked for on which the 
District Judge passed the following order: 
“In Amanatullah Mian v, Raghunath, 


» -d | 
Prasad (1) and Pearey Lal v. Sita Ram (2) 
it isheld thatthe courthas no jurisdiction 
to éxtend the time fixed ina decree. That 
has no reference to this petition. The time 
was stated as the date on which it was 
expecied that the harvest could be disposed 
of. There is nothingto prevent extension 
of the time, aud it is proper to extend it 
where cause isshown. The delay will be 
excused as the whole amount more or less, 
has been deposited and the stay will be 
continued. No costs.’ The contention 
before meisthat the court had no power 
to extend the time. I agree that this order 
was not under O. XLI,r.5 (3) and that it 
must be considered as an order passed 
under s. 151. From this it is argued that 
s. 148, by which the court can grant 
an extension, is not applicable. Hamidur 
Rahman v. Shahanand Das (3) the decision 
of a_single Judge, is quoted in this connect- 
tion. -Inthat case an appeal. had been 
filed by the judgment-debtor against an 
order refusing to set aside a sale under 
`O. XXir. 90. The court allowed it with 


thefollowing express condition: 

“that the appellant do py to the contesting opposite 
party respondents asum of Rs 50 as costs within 
a week, in default therein, the appeal shall stand 
diamissed without refereace to this court " 


There is no difficulty whatever in the 
decision looking to the terms of the order. 
But with respect, I am unable to agree 
with one of the grounds stated as follows: — 

“Now the doing of the act in this case, namely 
paying the sum of Rs 50 to the petitioner was not the 
doing of an act prescribed or allowed by the Code. 

[n the circumstances s. 148 has no application 
whatever.” 
The learned Judge had earlier expressed 
the opinion that it was a good and operative 
order. An action taken by a court under 
s. 151 is no doubt correctly described as 
not one prescribed by the Code but to say 
that a good and operative order under this 
section is not one allowed by the Code 
appears to meto be a contradiction in terms. 
lf the action of the court is permissib!e 
under s. 151, and itis not disputed that it 
is so, then Jam unable to understand how 


(1) 126 Ind. Cas 910; A I R 1930 Pat- 279; 
Ind. Rul (1920) Pat 670. . 
(2) 113 Ind. Oas 751; A I R1929 AH. 276; (1922) 


AL J.80 
(3) 80 Ind Cas. 575; A I 3 1925 Pat 153. 


SobpaMANtAu äibtiTiR v. stbbtatt AYyig. 


` default of payment. 
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the court can be said to do an act which 
is not allowed. I therefore cannot accede 
to the argument that s. 148has no applica- 
tion. Apart from this argument there is 
nothing to support the petitioner’s conten- 
tion. As observed by the learned District 
Judge this is not a caseof altering the terms 
of the decree nor is the case like Pitcher v. 
Hinds (4) where one act had to be done 
before anoiher could be performed. In 
this connection Collin on v. Jeffery (5) is 
relied on but it is really against the 
petitioner. The orderthere was “in default 
of such lodgement within two months from 
the date of this order the action be dismissed 
with costs.” Yet Kekewich, J., said: 

“Tt appears to me however that this action is not 
dead Itis comatose: it is moribund; but a final 
stroke is required to effect death. That final stroke 
has not been delivered and therefore in my opiniin 


the application is properly made and the order.asked 
for may be granted." 


He also pointed out that “there is another 
form of order available and appropriate 
where the court thinks that severe terms 
should be imposed, namely, that on ‘failure 
to docertain acts within a specified time 
then ‘the action. dostand dismissed without 
further order. In this casa no such words 
are in the order. That case is very much 
stronger than the present where there 1s no 
sort of order that the petition do stand 
dismissed or that execution shall proceed in 
Balakrishna Atyar 
v. Parvathammal (6) 1s a case where there 
was an express direction to give security 
‘within a specified time, “otherwise the 
petition to stand dismissed with costs,” 
There isa discussion there on the subject 
in which the Chancery case already- quoted 
is alludedto. That whole discussion is based- 
on the categorical terms of the order and 
it would have been unnecessary, if the 
petitioner's view is correct that the order 
automatically terminatesin such a manner 
as to exclude extension although nothing of 
the sort appears in the order itself. 

The petition is dismissed with costs 

N. KA. Petit on dismissed. - 

(4) (1879) 11 Ch. D 905. 

(5) (1796) 1 Ch 614; 65 LJ Ch. 375; 74 L T 78. 
4i W R3IL. 

(6) 105 Ind. Cas. 124 53ML J 494; 26 L W 333; 


= M LT 146; (1927) MW N 803; AIR 1925 Mad, 
öt. 
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—. 1919—II, See BIHAR AND Orissa Foon ae 
TION ACT. 


Acts—Bombay. 


—— j}866—XIT. See SIND Courts Act. 
—— 1901—ILI. See BosiBAY DISTRIOT MUNIGIPAL Act. 


Acts—C. P, 


—— 1881--XVIII. See O.P. Lanp REVENUE AOT, 
——~ 1917—ll. See O. P. LAND REVENUE AOT. 
—— 1920—I1V. See O. P. Looan YELF-QOVERNMENT 


ACT, 
—— 1920—I, See O.P. TENANCY AOT. 
Acts— Madras, 


——- 1865--VII. See MADRAS IRRIGATION Cress Aor. 

—— 1908—]. See MADRAS ESTATES LAND ACT. 

~— 1920—V. See Mapras District MUNICIPALITIES 
AOT, 


Acts—Punjab. 


— 1887—XVL See PUNJAB TENANCY AOT. 
_. 1887— XVII. See PUNJAB LAND REVENUE Act, 
-—- 1920—I. See PUNJAB LIMITATION (CUSTOM) ACT 
—~—~- 193{—I, See PUNJAB . ALIENATION OF {LAND 
AMENDMENT AOT, 
Acts.—U. P. 


. — 1869—I. See OupH Estates Act. 

— 1876—-XViLlI, See OUDH Laws ACT. 

—_ 1901—I[. See AgRa TENANCY ACT. 

—— 1904—I. See U. P. GENERAL CLAUSES ACT, 
—— 19'0—1V. See U. P. KACISE AOT. 

—— 1915—II. See U. P. MUNIOIPALITIES Act. 
~m }922—X. See U. P. District BOARDS ACT, 
——- 1929—X[. See AGRA PRE EMPTION ACT. 

—— 19%6—llI. See AGRA TENANOY AOT.) 


Ordinance. > 


Ord. 1931— XI. See ORDINANCE. 

—-— 1939—11, See EMERGENCY POWERS ORDINANCE. 

wa 1932—V,; See PREVENTION OF MOLESTATION’ AND 
BOYCOTTING ORDINANCE, 


li INDIAN OASES, 


Wa 


Statutes. 


Stat 1867—See BRITISH NORTH AMERICA ACT. 
—— 1919—(9 & 10 Geo, V. O 101). See GovERNMENT 
oF INDIA ACT. 
—_ 1925—-See BRITISH COLUMBIA ACT. 
—— 1926—(16 &17 Gro. V. Q. 40). See INDIAN AND 
COLONIAL DIVORCE JURISDICTION ACT. 
=<— 1927—See Customs ACT OF OANADA 


Ceylon Acts. 


=— 1898—XV. See CEYLON CRIMINAL 
Cobz. 
—+~ 1931—X. See CEYLON ORDINANCE. 


States Acis. 


»— 1090—VIII M.E. See TRAVANCORE INsoLvency 
REGULATION, 

—— 1307—III, See HYDERABAD Succession CERTI- 
; FICATE AoT, 

=— 1323—JII. See HYDERABAD CIL 
l Copr, 

———1332—IIJ. See HYDERABAD CIVIL PROOEDURE CODE. 

—— 18£0 M. E—II. See CocniIn Cotrr FExzs, 

s—— 1931—1V. See HYDERABAD Stamp Act, 


Adverse possession. See WAJIB-UL-ARZ 831 
= Landlord and tenant— Occupancy tenant—Mere 
assertion of hostile title by kanom tenant, whether 
sets time running against landlord. 

Mere assertion of adverse title by a kanom tenant 
will not set timerunning against the landlord and 
lead to the acquisition of an adverse title by the 
tenant after the expiry of 12 years. JayYANTHAN 
NEELAKANTAN V, NEELAKANTAN oJAYANTHAN 

Travancore 539 

when commences. See LIMITATION Act, 3908, 
Son. I, Art. 144 | 452 

Agra Pre-emption Act (XI of 1922',s. 4 (9)— 
Pre-emptor, whether derives his title through the 
vendee—Limitation Act (IX of . 1908), 8 i9— 
Acknowledgment by vendee, whether binds pre-emptor, 
A pre-emptor isnota person deriving his title 

through the vendee within the meaning of s. 19 of 

the Limitation Act soas to make an acknowledg- 
ment of the vendee made in his written statement 
filed after the claim for preemption has been 
brought, an acknowledgment cf his predecessor-in- 
title binding upon the pre-emptor, SHANKAR LAL ~. 

HasHMI BEGAM All 41 

Agra Tenancy Act(Il of 1901), S$. 25—Sub-lease 
from occupancy tenant—Document, if necessary— 
Sub-lessee in possession— When can be ousted—Title, 
proof of—Landlord omitting to have illegal sub-lease 
cancelled—Effect of oral sub-lease—Suit for posses- 
sion after one year—Maintainability of. 

Where an occupancy tenant sub-lets his land for 
one year and on the expiry of the year agrees that the 
tenant who has already paid one yearsrent should 
hold the Jand for another year, in such case no docu- 
TAN is necessary for the creation of a valid sub- 

ease. l 

A sub-lessee in possession can be ousted only bya 
person having a better title and aright to maintain 
a suit. A landlord coming to court to get an illegal 
sub-lease cancelled, after the expiry of one year will 
get no relief and his sub-lessee though without title 
will continue. ; “i 
- In the case of a sub-lessee out of possession, the 
mere omission of the landlord to sue within one year 
will not give him a title. It is only on proof of title 
and a right to possession that hacan succeed, - ` 

Where under an oralaub-lease, from the occupancy. 


PRCCEDURE 


PROCEDURE 
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tenant, the sub-lessees took possession of certain ‘plot 
and were dispossessed after Jemuining in possesricn 
for over a year, on a suit brought by them for 
possession three years afterwards, basing their 
title on the oral sub-lease: 

Held, that the oral sub-leace had expired at the end 
of a yearof thesub-lease and thatthe sub-lescees had 
no titleto succeed to possession. SARNAM PRASAD v. 
SUNDER SAHU All, 510 (b) 
Agra Tenancy Act (lilof1926), ss. 3 (2), (15), 

14, 226—Grove—Land,if includes grove lund— 

Co-sharer—Suit for share of price of fruits of 

groves against another co-sharer—Maintainability 

an Civil Court. 

Land, as defined by the Agra Tenancy Act, 1926, 
includes grove land as defined by s. ?, cl. 15 of that 
Act, but dces not includethe grove itself, and, 
therefore, when a tenant acquires ex-proprietary 
rights in accordance withs. 14 of the Act,those ex- 
proprietary rights appertain only to the grove land, 
provided that was his sir but do not touch the grove 
which in the absence of a stipulation to the contrary 
must be deemed to have passed to the transferee - on 
the transfer of the proprietary rights of the transferor 
in the mahal. Consequently,asuit by the transferee 
of a share inthe patti in which the grove land is 
situated, against another co-sharer of the same patti 
fora share of the price of the fruits of- 
the trees, can be rightly instituted in a Civil Court. 
YAKUB ALI V. TAJAMMUL HUSAIN KHAN “All. 247 
—— s. 3 (11)—Grove—Right of grove-holder to 

replace fallen tree— If taken away by present Act 

—Replacing fallen trees, whether constitutes 

‘improvement’. . 

The law which was in fcrce before the. com- 
mencement of the present Tenancy Act, recognised 
the grove-holders’ right of planting new trees, so 
long astheland retained its character of grove 
land, provided there was no village custom or 
contact to thè contrary, and this right of the grove- 
holder has not been taken away by the present 
Act. ; 

Replanting for the purpose of the keeping a grove 
in good condition and of preventing further deter- 
does not amount to an improvement within 





ioration, 

the meaning of the Agra Tenancy Act.s 3 (11). ANBA 
SAHAI v. NATHU . All, 426 
— es. 3, 199 (1)--‘Thekadar’ and _ ‘rent’, 


definitions of — Difference between Act of 1926 and 

prior Acts--Leasé not for agricultural purposes, 

if can be theka—Theka before 1926—Suit after 1926 

—Act of 1£26, whether applies. 

A thekadar, along with.a tenant, under Act II 
of 190) was tied down by the definition that he wasa 
pereon who paid rent for land which was let or held 
jor agricultural purposes. The definition of thekadar 
in Act LIL of. 1¥z6:has been freed from this 
condition connecting the thekadar -with holding the 
land for agricultural purpcses. 

Jf therefore a land-holder in his capacity of 
Jand-holder receives certain dues from the bazar 
in a particular village then his transfer of those 
rights in the thekanama to the thekadar constitutes 
him a thekaday in regard to those particular items of 
income : , | 

Where a theka was executed before Act IJI of 1926, 
and a guit for arrears.due:under the theka was ins 
stituted after Act I]I°af:1926 came into force: x 

Held, that for the purpose, of determining whether 


the Civil Court had jurisdiction to entertain the sult 


f 
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the case was governed by the definition of theka in 
the Act of 1926 and not by its definition in the 
previous Act. Ram Sırı v. IqBaL BAHADUR All. 876 
————SS, 24, 25, 121—Uccupancy tenancy—Co- 
sharers —Widow of one occupancy tenant—Partition 
of holding—New tenancy, if created—Succession, 
mode of—Whether changed -Suit for declaration of 

rights of co-sharers—Applicability of s. 181. 

On the death ofan occupancy tenant, his widow 
who had a life-interest in the tenancy sued for parti- 
tion of the holding impleading the plaintiffs, the co- 
sharers of .her deceased husband. The holding was 
divided and a portion remained in the cultivation of the 
widow who subsequently associated with herself in 
cultivation defendants Nos. 2 to 4, The landlord 
agreed to-this arrangement. The plaintifis sued fora 
declaration that on the widow's death, defendants Nos. 
2 to 4 will have no right onthe tenancy as against 
themselvés, the plaintiffs who shared in the cultivation 
of the last male-holder : 

Held, (ij that s. 121, Agra Tenancy Act, had no 
connection with the suit, as it was not a suit brought 
by a tenant against a land-holder for a declaration 
of his right as a tenant: 

(ii) that the partition merely changed the mode of 
enjoyment by the widow but would not change the 
mode of succession given in 58.24, 25, Agra Tenane 
Act; and + - 

(iit) that the plaintifs were entitled tothe decree 
prayed for, BEHARI v., MUTHRA All 42 
—— ss. 44, 271 (4)—Swit for ejectment— 

Reference to Civil Court on issue of proprietorship 

—Dismissal of suit in Revenue Court on other 


grounds—Appeal—Cross-objection attacking finding- 


as to proprietorship—d urisdicticn of Commissioner 

—Return of-appeal memo. tobe presented to proper 

court—Civil Procedure Code (Act V of 1908), 8. 107 

(2), O. VII, r. 10. 

The plaintiff sued in the Revenue Court under 
s. 44 of the Agra Tenancy Act for ejectment of the 
defendant ‘treating him as a trespasser. An issue 
as regards,thé alleged proprietary rights of the 
defendant was referred to the Civil Gourt. The 
Revenue Court accepted its finding that defendant 
was not a proprietor but dismissed the suit ona 
different ground. Plaintiff appealed tothe Commis- 
sioner and. defendant filed a cross-objection attacking 


the finding that he wasnot the proprietor. Before - 


the Oommissioner the question “of jurisdiction was 
raised and°he finding his jurisdiction ousted on 
account ofthe cross-objection, referred the matter 
to the High Court: ; 

Held, that‘ when the Commissioner came to 
the conclusion that his jurisdiction was ousted 
and that the appeal must goto the Civil Court the only 
way open to him was to return the memorandum of 
appeal to the appellant, and that in the absence of any 
specific provision permitting the sending ofan appeal 
direct’ to the Civil Court the provisions of O. VII, r. 
10 read with’s 107 (2), Civil Procedure Code would 
be applicable. SUKHDEOJI v. Ram LAL 
~§8. 99, 230—Ejectment of tenant not by 
entire body of {landholders—Tenants' suit for 
possession—J urisdiction of Revenue Court. 

Under s;99 of the new Agra Tenancy Act, read 





withs: 23C, it is not necessary that all the land- . 


holders should eject a tenant in order to give juris- 
diction ‘to the Revenue Court; jt is sufficient if any 
person:claiming to have the right to ejectas land- 


GENERAL INDEX, 
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holder has ejected the tenant. Ram AGYAN PANDEY 
V. ORATRUGHUN SINGH All. 239 
s. 121. See Acra TENANOY Act, 1926, as. 24, 25 

42 


———-$. 121—Suit by alleged tenants to declare 
their ownership of well—Denial of tenancy by 
defendants— Whether Civil Court has jurisdiction to 
entertain suit. 

Where certain persons alleging themselves to be 
tenants of a certain plot instituted acivil suit for 
declaring them to be owners ofa pucca well inthe 
plot, and the defendants denied that the plaintifs 
were tenants and contended thatthe well had been 
made by them : : 

Held, that the suit was governed bys.12!, Agra 
Tenancy Act, and that it really amounted to one for 
declaration of the plaintiffs’ rights as tenants, and 
hence the Revenue Court alone had jurisdiction to 
entertain the suit. HIRA SINGH v. HANDAN SINGH 


All, 103 

———— sS. 226, See Aera Texanoy AoT, 1926, ss. 3 

(2), (15), 14 247 
——- 8, 230. See Aara Tenanoy Acor, 1926, s 99 

239 





—8, 242 (3)— Order setting aside dismissal of 
suitin Revenue Court—Appealability—Revisional 
jurisdiction of High Court. 

Noappeal lies from an order setting aside a dis- 
missal for default inasuit for profits in a Revenus 
Court,as s. 242 (3), Agra Tenancy Act, makes only 
such orders as are Mentioned in ss. 47 and 104 and 
O. XLIII, Oivil Procedure Code, appealable. KANAUJI 
Lat v, CHIRANJI LAL All. 107 (b) 
—— Ss. 253. " 

Under 8.253, Agra Tenancy Act, the revisional 
jurisdiction of the High Court is confined to cases 
where when a suit or application has been decided, 
an appeal liesfrom that order to the District Judge 
and no appeal lies to the High Court. KANAUWI LAL 
V., CHIRANJI LAL All. 107 (b) 
—_—— sS, 253—Revision— Limits. 

Under the provisions of s 253, Agra Tenancy 
Act, the revisional powers of the High Court are 
restricted to cases in which the decree or order 
sought to be revised, is appealable to the District 
PANNA LAL v. BasDEO All 307 
- s. 253—Suit for profits—Appeal in Civil 

Court—Application for stay pending decision of 

appeal—Dismissal of applicatieon—Revision, com- 

petency of—Revisional jurisdiction, when can be 
invoked, : 

Under s. 253, Agra Tenancy Act, the High Court 
is empowered to call for the record of a suit or appli- 
cation which has been decided by a subordina:e Re- 


venue Court and hence a revision lies after the pro- 


ceedings in asuit or those started by an application 
terminate. But where proceedings are started by an 
application in a pending suit, and the application is 
dismissed, and an appeal lies from it to the District 
Judge and not to the High Court,a revision would 
lie though the suit is still pending. 

The revisicnal jurisdiction of the High Court can 
be invoked only after the termination of the proceed- 
ings in the suit of those based on an application made 


' in the suit or otherwise, provided in either case an 


appeal lies to the District Judge but not to the 
High Court from the final order, passed in the 
suit in the proceeding started by an application. 

, No revision lies from an order of an Assistant 
Commissioner refusing stay of proceedings in a suit 
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fcr profits pending a Civil Court appeal inter partes 
as no appeal lies to the District Judge from such order 
Ram NARAIN V. MARHNA AN, 156 
ss. 253, 271— Revenue Court remitting issue 

to Civil Court under s. 271—Civil Court, if 

‘Subordinate Revenue Court —Scope of s. 258— 

Revisional powers of High Court. 

Where, acting under s.271, Agra Tenancy Act, 
1926, the Revenue Oourt frames en issue on the 
question of proprietary rights and remits it tothe 
decision of the Civil Court on that issue only, the 
latter cannot beconsidered to bea ‘subordinate Re~ 
venue Court’ within the meaning of a. 258. 

Section 253, Agra Tenancy Act, like s.115 of the 
Oivil Procedure Oode, confers very limited powers 
on the High Court. It is only if the subordinate 
Court has exercised a jurisdiction not vested in it 
by law, or has failed to exerciss its jurisdiction so 
vested, or has exercised:the jurisdiction vestedin it 
illegally or with materialirregularity that the High 
Court can ‘interfere. SATYA Nipyan- vy MUHAMMAD 
HAZABBBR ALI KHAN All. 45 
s.265—Lambardar entering into: agreement 

with purchasers of some sharers enabling them to 

collect rents separately—Validuy of—S; 265, scope 
of —Powers of lambardar, 

An agreement entered into by a lambardar, for the 
sake of good management, with the purchasers of 
ceriain shares in the village that they should 
collect the rent of their sbares separately and he 
would collect the rents of the remaining share and 
acted upon by the parties, is a perfectly valid agree- 
ment andis binding on the other co-sharers. 





The powers ofa lambardar m an undivided mahal : 


are laid down in s 265, Agra Tenancy Act, which 
section expressly states that a lambardar is 
entitled to do all acts incidental to -the proper 
Management ofthe estate witha view fo the common 
benefit. Thess words are very wide and they cover 
a case where the lambardar for the sake of good 
management comes to an agresment with the pur- 
chasers offhesome shares that they should collect 
the rents of their shares separately, while he should 
collect the rents of the remaining share separately, 
SHER PAL SINGH V. AIJAZ FATIMA All. 33 
S. 271. See AGRA TENANOY Act, 1926, B. 253 





45 
8. 271 (4). See Aara Tenancy -Act, 1926, 
a. 44 462 
Allahabad ‘High Court Rules, Chap. XV, r.: (1). 

See LEGAL PRACTITIONER : 727 
Amendment of decree—Discorery of error after 

termination of appeal to Privy Council--Amend- 

ment by HighCourt—Permissibility, 

Where a party, after bis appeal to the Privy 
Council had been dismissed, discovered that in the 
High Court decree, the amount of court-fees paid on 
memos. of appeal to High Court by the opposite 
“party had been entered twice in the costs, the 
High Court allowed his applications for amendment 
of decree and ordered the costs overcharged to be 
debited. AHIDAR QHOSH V. Siceetary or STATE 

Cal. 512 
Amendment of plaint. See OivIL PROCEDURE Cone, 

1998, O. VI, R. 7 27 
—_—-~Limitation—Late of institution of suit 

The amendment of a plaint relates back to the in- 
stitution of tLe sit and limitation will not run up to 





OASHS, 
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. before maturity, the effect of 


to sue for the invoice 
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Appeal -New case—Elea of genuine sale found 
against —Claim on appeal that transaction should 
be viewed as gift—Maintainalbility. 

Where the appeliants maintained that a transaction 
was 2 genuine saleand the finding being against them 
on this issue in the lower Courts, they contended on 
appeal before the Board that the transaction should 
be considered as a gilt : 

Held, that as this was not pleaded nor included 
in the issues and there was no investigation into the 
facts in order to ascertain whetherthe gift was valid 
according to the requirements of the personal law of 
the parties the appellants could not be permitted to 
set up this new plea. BULTAN BEGUM v. QAMAR ARA 
BEGUM . P.C. 209 


Arbitration—A ward setting cut evidence—Award 
challenged as not supported by eridence— Burden of 
proof—Dispute as to right tv claim share in sale 
proceeds—Accounis not taken due to want of data— 
Award deciding dispute as to right—Enforceability 
of award—Practice Decisions of local couris on 
ee laws and customs, whether can be interfered 
with. 

Where an award which sets out the evidence at 
great length isimpeached ss not being supporied by 
evidence, the party so challenging’ the award must 
show that itis patent upon tha face of the award 
that there was no evidence at all on which the arbi- 
trator could have come to his conclusion, 

An arbitrator was called upon only to declare the 
right of tbe partiesto a sharein ihe proceeds of 
the sale of certain land. He gavethe award with- 
out taking an account of the proceeds cf the land 
due to want of sufficient data: 

Heid, that the award was not incomplete, that -the 
parties were entitled. to enforce the uward, and that 
the successful party could go to the court ‘showing 
that .his title had been established by the award of 
the arbitrator. 

Decisions of local Courts familiar with local laws 


and customs on such points are entitled to great- 
weight and should not be lightly interfered with. 
Kwaku AX OAH V, OFORI ATTA ; P.C.147 


Arbitration Act (IX of 1899), s3. 9—0 I. F. Con- 
tract— Bank endorsing Bilis of exchange in favour 
of sellers—Suit by sellers based on accepted Bills— 
Stay of suit— Propriety of— Arbitration clause, 
Where under the terms ofa C. J. F. Contract, the 

Bills of xchange drawn bythe sellers, direct the 
purchasers to pay'the invoice value of ‘the goods to 
a certain Bank andthe purchasers accept the Bills 
such “a transaction 
ordinarily is that the liability of the ‘purchasers to 
the sellers for theinvcice value of the goods is dis- 
charged and a liability tothe Bank under the Bills. 
is substituted, therefor. 

. Where a clause in the contract empowers the sellers 

to claim the invoice value in spite of the acceptance 

of the Bills, itis implied that if the sellers elect 
value on the basis of the 
original contract they would securefcr the buyers 


immunity against any claim on the basis of the Bill 


- accepted- Bills of Exchenge, and the purchasers ape. 


tha date of the amendment, SATYA Narayana WI < 


“VWENGATASWAMA O oo Mad, 594 


and, conversely, if the buyers’ acceptance of the Bill 


is enforced, they are absolved of their liability under . 


the original contract. f : 
In the above casa, the Bank endorsed thé Bills of 
Exchange to the sellers who brought a suit based on, 


lied under s 1¥, Arbitration Act, for stay of suit, 
DARE their application on the ground that any.dise 


- pute arising from contracts entered into in ccnuc¢s 


i 
` 


Wal. 143) 
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= with the agreement: should be referred to arbi- 
ration: 

Held, thatthe sellers ia bringing the suit on the 
basis of -the Bills of Sxchange were in the position of 
the Bank and there beiug no agreement between the 


gsllers as holders. and the buyers as acceptors of tha 


Bills of Exchange containing a clause authorising 
reference to arbitration, s. 19, Arbitration Act, was 
not applicable. Darras Lau-Ram PRASAD v JACOB 
Bgueens & Sons : All 385 





Decree in accordance with award, executability of 
Prayer for execution of decree—Ezxecution of 
award, if canbe permitted—Companies Act (VII 

of 1918), 8. 152. , 

The parties toa transaction entered into arbitra- 
tion out of court and an award was made by which 
the arbitrator allowed the creditor's; claim and made 
the amount payable by instalments. The award 
was filed in court under the provisions of Sch IIL 
to the Civil Procedure Code and a decree passed in 
accordance therewith. Execution proceedings were 
started on default of the debtor to pay instalments. 
The debtor. took the objection that the decree was 
a nullity being in contravention ofs. 152, Companies 
Act, which made the Arbitration Act applicable to 
the reference and hence it could not be execut- 


ed: v 

Held, that the mere fact that the creditor entered 
into the agreement-showed that the reference was 
under the Arbitration Act, that under s. 15, Arbitra- 
tion Act, the mere filing of the award in court was 
pufficient to make it executable as a decree, and that 
the execution application, though it purported to 
pray for the execution of the decree, in substance 
asked for the enforcement of the terms of the award 
and there was no reason why theexecution should 
not proceed, not as an execution of the decree but 
of the award itself. PUNJAB NATIONAL BANK v. KEWAL 
KRISHAN i i Peshawar 435 


Arms Act (XI of 1878), s. 19 (1'—Conviction ander 
— Presence of loadedcartridgesin house— Liability 
of head of family—Conviction, when justifiable. 
Where in the course of a house search, two loaded 

cartridges were found in a corn bin in the hcuse 

of the accused, and he was prosecuted for an 
offenca under the Arms Act, on the ground that he 
being the head of the family should be held respon- 
sible for the arms’ recovered, and was convicted 
under s 19, Arms Act: 

Held, that in all such cases it was necessary to 
prove not only the presenca of the article in the 

ouse but the possession of some particular person 
over the article in order to justify a conviction. 

KAUL AHIR v. EMPEROR All. 114 

-S. 19 (f)—Prosecution under— Previous 
sanction of District Magistrate—Whether necessary 
in the districts of the Frontier Province. ` 
The previous sanction of the District Magistrate is 

required for a prosecution under s. 19 (f) of the Arms 

Act not only in the Peshawar but also in the other 

four districtsofthe Frontier Provinco GovERNMENT 

ADVOOATE, Ns W: F. Province v [AZAL RAHIM 

Peshawar 508 
ss. 19 (f), 20—Possession of arms— 

Political views of accused, consideration of— 

Maximum sentence to be awarded— Interference, 

if proper. : 

Wherea person charged under ss. 19 (f) and 20, Arms 








= 
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Act; pleaded guilty and finding that the possession 
of arms with him was connected with his political 
views he was awarded the maximum sentence under 
the section :- 

Held, that it was very neceasary that the powers of 
the court should be employed in putting down these 
very dangerous crimesof possession and concealment 
ofarms, andthat there was nothing calling for in- 
terference by the High Court, Nin Ratan GANGULI 2. 
EMPEROR Cal, 802 
—~——-§8. 19, 20 — Penal Code (Act XLV of 1860), 

s. 120-B—Charge of conspiracy to possess arms— 

Accused absconding— Possession of arms by accused 

on arrest—Separate proceedings under Arms Act— 

Whether can be taken. 

Where the accused who was charged for having 
joined a conspiracy with others to possess arms in 
contravention of the Arms Act, was absconding and 
when arrested was found to be in possession of arms 
and on separate proceedings being taken against him 
it was admitted by the Government Advocate that this 
evidence would not be used against him and that 
conviction in these proceedings would be irrelevant 
against him in theformer proceedings: 

Held, thatthe two cases were entirely independent 
of each other, that evidence taken in or conviction 
made in thé second proceedings could not be con- 
sidered in the former case and that the separate 
proceedings could not be quashed. SUKHDEV Ras v. 
EMPEROR Lah. 627 
Bengal Cess Act (IX of 1880). See Cess Act 
Bengal Government Notlfication No 6954 of 

21st July,1922. See BENGAL Tenancy Act, 1885, 

ss. 105, 105-A, 106 37 
BengalLand Revenue Sales Act (XIof 1859), 

ss, 2, 3—Kist bandi—‘Kist’, meaning of—‘Latest 

date of payment’, significance of —Paymént not made 
on latest date—Jurisdiction of Collector to sell estate. 

In Bihar the original krst bandis fixed under the 
engagement entered into with the proprietors for 
payment ofthe Government Revenue were almost 
invariably according to the F'asli era, and the four 
dates in June, September, January and March, fixed 
for the payment of the Government revenue are the 
latest dates of payment determined by the Board of 
Revenue under s.3 of the Bengal Land Revenue 
Sales Act, and could not possibly be kist bandi dates 
of the Fasli era. 

The word ‘kist’ is used in the Tauzi Manual to.indicate 
the period between one latest day of payment of the 
arrears of revenue and the next and is not used in 
the restricted sense in which the word is usedins 2 
of the Act. 

Whef payment is not made onthe latest date fixed 
for payment the Collector has jurisdiction to sell the 
estate. JADUNANDAN SINGH v. SAVITRI DEVI 

| Pat 86985 B. 
Bengal Municipal Act (lil 0118841, ss” 22, 23, 

27- Elections—Resignation of Chairman— Bye- 

election— Resigned Chairman, whether disqualified— 

‘Another person’, meaning of—Scope of ss 23 and £7 

— Injunction against putting forward such candidate, 

if may be granted—Resigned Chairman and 

another proposed at bye-election —President, whether 
bound to declare latter duly elected— Howrah 

Municipality Rules, r. 84 B. 

Section 27 of the Bengal Municipal Act, as it stands, 
clearly excludes the person whose resignation or 
removal caused the vacancy that isto be filled up, and 
that being so, itis clearly 9 die qualifying secticn 
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disqualifying from the bye-election the person b 
whose resignation or removal the vacancy was caused. 
It is not a section which merely lays down a pro- 
cedure. The words ‘another person’ have their ordi- 
nary grammatical meaning and exclude the person 
who has resigned There is no inconsistency between 
ss. 22 and 27. In s. 22 the words ‘elected’ and 
‘re elected’ should be read as elected or re-elected 
se at a bye-election. 


ere the Chairman who had resigned and a new. 


candidate were properly proposed and seconded at a 
meeting forelection of a Chairman and on objection 
being raised as to the former's right to stand as a 
candidate the meeting was adjourned to another date: 

Held,. that the courts could not declare that the 
other candidate should have been declared to have 
been elected 

If a Chairman who has resigned and for the 
filling up of the vacancy caused by whose resignation 
a bye-election is being held is proposed as a candi- 
date the court can grant an injunction restraining 
the Commissioners from putting him forward as a 
candidate. BANKIM QOnanpra Durt v KHAGENDRA 
NATH GANGULI Cal 602 
ss 261,273—Making tiles without license 

—Municipality not proving publication of prohibition 

—Offence, if commitied 

Where in a charge under a. 273 (2), Bengal 
Municipal Act, the Municipality has not proved that 
any publication has been made under s, 234 of 
the Municipal Act of 1876, it cannot be raid that 
the prohibition for making tiles is in force legally 
and a person making tiles without license is not 
guilty under s. 273 (2). Hooguiy-Cuinsura MUNIOLI- 
PALITY v. KESHAB CHANDRA PAL . Cal 285 


Bengal Tenancy Act (VIII of 1885), ss. 7, 40— 
Suit for enhancement of rent of tenure—S. 40, 
applicability of—Order of remand—A ppealability 
a Procedure Code (Act V of 1908), O. XLI, 
r, 28. 

Where in a suit for enhancement of rent the lower 
Appellate Court remanded the case to the trial Court 
after determining the true principle on which assess- 
ment was to be made: 

: Held, that the order of remand was really a decree 

and was appealable 

Section 40 of the Bengal {Tenancy Act relates to 
the case of an occupancy raiyat and has no appli- 
cability to the case of a tenure-holder. ‘JITENDRA Nara 
Rama v. KALI Kista Roy Cal 823 
——— 8$. 26-F (6). See Civiz  PROOEDURE Oops, 
1908, O XXI, xœ 100 


§. 29—Settlement of waste lands—Stipulation 
in kabuliyat for payment of two annas and four 
annas in addition torent when landlord has to 
pay thia additional sumto Government—Validity of 
—Applicability of 8.289. 

In 1:09 the Government gave a reclaiming lease to 
the appellant for40 years at a progressive rent. lt 
was to be rent free for 15 years, after 1915 and until 
1920 the landlord was to pay the Government 2 
annas per bigha and from 1921] until the endof the 
term 1940 the landlord was to pay the Government 
4annas per bigha The landlord settled the 
Jand or part of the land which he had taken with the 
defendants among others in 1807. The kabuliyat con- 
tained a clause which was construed by the courts 
to mean that theonly reasonable meaning is that as 
and when the landlord becomes liable to pay the 
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Government 2 annas or 4annas per bigha the propor- 
tionate amount shall be added to the amount of rent 
mentioned above. The landlord claimed to get an 
addition of 4 annas tothe rent as per this clause and 
it was contended on the part of the teuants thats. 29 


of the Bengal Tenancy Act interferes with the- con- - 
tract and prevents the landlord from making this 


claim: 
Held, (4) that s. 29 had no bearing upon the matter 
prior to 1919. In 1916 therefore ihe contract - for 2 
annas more was a perfectly good contract so.far as 
g. 29 was concerned and the amount payable by the 
tenant under the contract was 2 annas in addition to 
the sum mentioned inthe kabuliyat; l 
(ii) that there was no reason either under s 29 of 
the Bengal Tenancy Act or otherwise why in 1921 or 


thereabout the tenant should not be made liable to 


pay two annas more, the landlord having topay two 
annas more to the Government. Neither cl. (b) nor 
cl (c, of s. 29 was applicable to the case. Eee, 
Section 29 \c , Bengal Tenancy Act, does not prevent 
a man from making another contract but prevepts the 


landlord from insisting uj oa any further enhancement. ` 


PanowaNan Marty v PRIYA Natu Marty Cal 766 
sa 48, before amendment—Applicability— 
Under-raiyat paying rent in kind and in the 
alternative in money—Landlord himelf an under- 
raiyat—Amendment of 1928, whether retrospective. 
In an under-raiyati holding, if the rent is payable in 
kind and in the alternative in money atthe option of 
the tenant, s.48, Bengal Tenancy Act before amend- 
ment) applies. But where the alternative money 
rent is recoverable at the option of the landlord, 
s.48 hasno application. In the former case, the 


—_— 





landlord Gannot recover any sum in excess of -what. 


he is entitled to under s. 48, 

Section 48 (before amendment) will apply even 
where the landlord of the under-raiyat is himself an 
under-raiyat 

Section 48 as amended has no retrospective 
force and does not apply to cases in which the 
judgment of tbe trial Court was given beforé the 
amendment. SEAMUDDIN MoLLA v MOHADEB MANDAL 

Cal. 465 
$ 49:b)—Bengal Tenancy Amendment Act 

(IV of 1928), s. 48 (o,—Suit for ejectment—Notice to 

quit under old Act—Period of notice expiring after 

coming into operation of new Act—Case, whether 

governed by old Act or new Act, a 

Inasuit for ejectment it was found by the trial 
Court thatthe plaintiff was a raiyat and that though 
he had purported to grant a permanent interest 
to the defendant by a registered patta this instrument 
was invalid by reason that it offended against the 
provision of s 85, Bengal Tenancy Acs. Before the 
end of the agricultural year 1927-28, namely, on the 
12th April, 1928, the defendant wesduly served with 
notice to quit, so that he became liable under s. 49 to 
be ejected on 13th April,1929. The amended Bengal 
Tenancy Act (IV of 1928) came into operation on the 
Qist of February, 1929, about two months before the 
date on which the plaintiff became entitled to evict 
the defendant under the previous law: 

Held, (agreeing with Mitter, J.) thatinthe absence 
of an express provision it could not be said that after 
February, 1929, no under-raiyat was to be ejected on 
the ground of notice to quit unless he has had the 
netice required by the new Act 

Held,also, that whatever the form of the notice 
which was actually given to the defendant hy the 





er 
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plaintiff, the amending Act would not affect the rights 
of the parties. i 

Per Mitter, J.—When notice to quit has been duly 
given under the old Act and the right to evict the 
under-tenant on the operation of the notice has vested 
in the landlord from the moment of the notice, it can- 
not be affected by change of legislation before the 
expiration of the period of notice. 

Per M. C. Grose; J —A vested right means a right 
which a person has acquired er which has accrued ‘to 
himand in the circumstances of the case, no right 
accrued to the plaintiff on the date when s. 49 (6) was 
repealed, . and inasmuch as the right to evict the 
tenant was not due te be acquired until after the 
repeal of the enactment, the case would be governed 


by the new Act. JIBAN KRISHNA Vs ABDUL KADAR 
Cal, 164 F B, 


s. 53—Ex parte decree in rent suit— 
Application by tenanisto set aside ex parte decree— 
Sure'y bond—Munsif erroneously accepting surety 
bond instead of deposit—Acceptance, if without 
jurisdrction—Surety, liability of. l 
A landlord obtained an ex parte decree against 

his tenants in a rent suit and an application to set 

aside the decree being made by the tenants,it was 
admitted and registered pn the appellant standing 
surety on behalf of the tenants defendants. The 
application was ultimately dismissed for want of 
prosecution and this decree-holder <landlord applied 
for execution against.the surety. Objection was 
raised by the surety under: s. 47> Civil Procedure 

Code, on the ground that the Munsif had no jurisdic- 

tion under the law, to accept a surety bond in lieu 

of deposit, as contemplatéd by 8. 153 (a), Bengal 

Tenancy Act, and that the surety was not, therefore, 

liable as such. The objection was allowed by the 

Munsif : 
Held, that ‘although the order of the Munsif ac- 

cepting a surety bond from the appellant was an 

erroneous order under the law, so far as the provi- 
sions of s. 153, Bengal Tenancy Aet, went, it could 
not be said that the error in law committed by the 

Munsif, in the matter of the acceptances of the surety 

bond, in compliance with the provisions of s. 153 (a) 

was without jurisdiction and it could not, therefore, 

be held that the appellant, as surety, was not a per- 
son against whom the execution could be levied by 
the decree-holder. -Ram Dass GoswamI v. SUDHA 

KRISHNA LAIK = Cal. 356 (b) 


$. 835—Under-raiyati lease—Covenant for 
renewal--Construction of—Covenant, if bad for 
vagueness—Renewed , tenancy, incidents of. 

By akabuliyat the plaintiff granted to the defend- 
ant an under-raiyati right foraterm of nine years, 
The kabuliyat contained a covenant for renewal: on 
the expiry of the term by which the defendant could 
enjoy the land by executing a fresh kabuliyat. Two 
months after the expiry of the nine years the 

laintif’ brought his suit ia ejectment on the footing 
that the plaintiff was entitled to evict on the ex- 
piration of the term of the registered instrument : 

Held, that the instrument was to be construed as 
a covenant by the lessor in favour of the lessee that 
the lessee should at his option have a grant for 
another termin favour of the leaseand that the 
covenant was not rendered invalid by s. 85, Bengal 
Tenancy Act. 

Held, also that where the terms of the renewal 
were not expressly stated in the contract ib was 
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to be presumed that the contract of renewed tenancy 
intended the same rate of rent and forthe same 
period of tenancy. -NIBARAN OHANDRA DUTTA v: AMAR 
Onanpra Das l - “Cal 254 F. B. 


sg. 105, 105-A, 106 -Application for 
alterationof rentas recorded in Record.of Rights— 

Court-fee payable—Bengal Government Notification 

No. 6954 of 2lst July, 1922. 

An application for settlement of fair and equit- 
able rent claiming enhancement on the ground ‘of 
the rise in prices of staple food-crops and ad- 
ditional rent for additional area, comes within 
the scope of s. 105, Bengal Tenancy Act. But 
where the applicant prays for correction of the 
entries in the Record-of-Rights id respect of the jamas 
by incorporation of the kajat, her case being that the 
amounts of rent mentioned in the khatians are not 
correct,’ because such amounts donot include hajats 
or portions of rent which the landlord remitted for 
some reason or other but which really form part of the 
rents, the relief is one which may fall under s. 106 
and may also be considered to be within s. 105-A (f). 
Tt is not a relief which can be said to be one which 
the landlord or tenant can claim unders. 105 in res- 
pect of settlement of rent. 

With regard to the court-fee to be paid on an 
application under s. 105-A, the court has to be guided 
by the Government Notification No. 6954 of 21st July 
1922 which contemplates one tenancy and is intended 
to levy a court-fee of 12 annas in case of one tenancy 
irrespective of whether it forms the subject of one 
application or is one- of a group of tenancies covered 


by one application. OHARUSILA DASSI v. Mazarrar 
SHEIKH Cal. 37 





—_——— 8,148, (as amended by Act IV of 1928), 


whether retrospective in operation—Unregistered 

kabuliyat—Stipulation as to high rate of interest— 

Decree for the high rate, whether valid— Rent suit 

—Tenant purchasing at auction sale—Tenant, af 

bound by terms of kabuliyat. E 

Bengal Act LV of 1928, amending the BengalTenancy 
Act (VILLI of 1885) has no retrospective effect and hence 
a decree for arrears of rent providing for interest at 
the rate of six percent. per mensem according to 
the rate mentioned inan unregistered kabuliyat of 
1861, before the amendment of s. 178, Bengal Ten- 
ancy Act, is a good and valid decree, < 

Wherethe defendants in suit for rent or their 
predecessors purchased the jama under certain 
Ieabalas, but, as they failed to obtain recognition 
from the landlord, purchased the tenancy again-at 
the auction sale : 

Held, that the defendants were liable to pay in- 
terest at the rate of interest stipulated for in the 
kabuliyat. HAMIDUDDIN V. RAMANI KANTA ee j 

al 117 


Bengal Tenancy Amendment Act (V-of 1928), 


s, 48 c,. See BENGAL TENANOY ACT, 1885, 8.49 (b) 
= 164 


Bengal Village Self-Government Act (V of 
1919), ss. 4 (8), 31—‘Road’, meaning of—Powers 
of Union Boards over roads running across private 
lands. r 
Under s 4 8), Bengal Village Self-Government 

Act, read with s 31 ‘road’ as defined in said Act 

does not axtend to roadsthat are private property 

and Union Boards have, therefore, no power over 

such roads. Kuowaz ALI v. Sayen Mra Cal, 110 


vill 


Berar Land Revenue code of 1928, 8. 174 (5)— 
Presemption— Partial pre-emption, if can be 
claimed by a co-occupant. 

In Berar each survey number is regarded as a 
‘separate estate and a co-occupant, therefore, has a 
right to claim pre-emption in respect of the 
whole of that part with regard to which he has 
a right. VITRAL Nasojr Vv. PUNDLIK Ganopa SHOP 
WENG ; Nag. 779 
Bihar and Orlssa Food Adulteration Act (ll of 

1919), ss. 3 (2), 33—Adulterated article for 

human consumption, sale of—Liability of` sellers— 

Nature of proof required for conviction—Indicaiion 
_ by placard that article is unfit for human consumption 
_ Whether exempts vendor from liability. 

Under the Bihar and Orissa Food Adulteration 
.Act, the prosecution need not prove that the adulterat- 
ed food stufi would be injurious to public health. 
Jt is sufficient to show that the article is not what 
it purports tobe or that it isnot of the standard 
-required by rule. 

- Where the oil which was sold was actually found on 
analysis to be not genuine in the sense thatit was 
not the article which it purported to be 
or „was represented to be, or if it fell below 
the standard prescribed by rule, under sub-s. (2) of 

s. 3 of the Act, the vendors would become liable to 

penalty. Such a ease is not affected by the placing of 

a placard outside the shop to indicate that mixed oil 

was obtainable therein which was not fit for human 

consumption. RAMESHWAR OxsaupuHuRY MARWARI v, 
PURULIA MUNIOIPALITY Pat. 65 (b) 


Bombay. District Municipal Act (III of 1901) 
ss. 59 (Ill) (X) 81-A -Municipality constituted 
under the Act-—Lease of levy of tax on pilgrims res- 
orting to'a shrine—Contract of lease, if ultra vires. 
Although a Municipality is empowered, under s. 

8]-A, Bombay District Municipal Act,to Jease the 

levy of any tollimposed under the Act, itis not com- 

petent to lease the levy of a tax on pilgrims rescrt- 
ing periodically to a shrine Therefore, a contract 
éntered intoby a Municipality which includes the 
right to levy tolls on vehicles comingto a shrine 
and a right to levy taxon pilgrims visiting shrine 
is ultra vires of the Municipality. BAUNDATTI YELLAMA 

MUNIOIPALITY v. SESHBHAT JOSHI Bom 331 

British Columblalnsurance Act,1925,s. 24. 
See INSURANCE (MOTOR CAR 79 

British North America Act (1867), 8. 91. See 
INTERNATIONAL LAW | 91 

Burmese Buddhist Law—Mortgage of joint pro- 
perty by husband and wife—Suit on ‘morigage— 
Necessary parties. 

Where a Burmese Buddhist mortgages the joint 
property of himself and his wife with her full 
knowledge and consent he cannot be considered to 
be the benamidar of his wife in regard to her share 
and therefore in a suit on the mortgage it is 
necessary to join the wife asa party. Failure to join 
her as a party tothe suit renders the mortgage decree 
inoperative against the wife's share. Ma Hunv. Ma 
PUN Rang. 829 (b) 


Burmese Customary Law—Inheritance—Unjfilial 
conduct— Forfeiture of inheritance—Unfilial con- 
duct after re marriage of parent, effect of. 
According to Barmese Customary Law, if unfilial 

conduct so serious as to justify a forfeiture of the right 

of inheritance is proved, it matters not whether the 
unfilial conduct occurred before or after the remarriage 
of the parent. Proof of one or more isolated instances 
of disobedience or of occasions upon which the child 
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indulged in abusé or even committed an assault would 
not necessarily or normally justify a forfeiture of the 
right of inheritance. It must depend’ upon the facts 
and circumstances of the particular case under con» 
sideration. U Po Uv. Maune E Mauna Rang. 536 


Calcutta Municipal Act) (of 1923), s. 3 (5), 
—‘Shop’, ‘Bazar meanings of—Pluce where 
commodities are sold once a week, whether @ 
bazar. 
The real meaning of the word “shop” as used in 

the Calcutta Municipal Act must be ascer- 

tained according to the meaning which thé 
word has acquired in the country or the locality 
where the statute is applicable, and that must be 
taken to be the ordinary meaning of the word. 

That the sellers of commodities assemble only on 

one day at a bazar, and have no sort of right of 

occupying’ -any particular place for the sale of their 
commodities cannot have the effect of taking the 
place occupied by them, out of the category of 
shops. eo! 

A bazar which is known as a hat, will not cease 

to bea bazar for the reason that it is heldon a 

particular day or days in the week. BEJOY KUMAR 


ADDY t, CORPORATION GF CALCUTTA Cal. 304 
s. 364— Applicability. 
The applicability of s. #64, Calcutta Municipal 


Act, isnot confined tocases of emergency where 
there is danger to the public. Under s. 364, the 
Magistrate has a discretion to make an order direct- 
ing the removal of a structure or not. I. N. SILAS 
V CORPORATION OF CALOUTTA Cal. 122 (b) 


—s 400- Power of Corporation to exténd 
limits of a bazar. 
_ The power to detine the limits òf any bazar given 
to the Calcutta Corporation by s. 400 of the Oalcutta 
Municipal Act, includes tha power to extend thé 
limits thereof according to the facts and circum- 
stances of a particular case. BEJOY KUMAR ADDY v 
CORPORATION OF OALCUTTA Cal. 304 
—Sch. XVI, r. 2 (6)—Road not vested in 
Corporation—Competency of Corporation to demand 
encroachment fees. ; - 
Under Sch. XVI,r. 2 (6), Calcutta Municipal Act, 
the Corporation is not entitled to demand fees where 
a road has not vested in the Corporation But where 
there is nothing unjustor unreasonable in the 
demand ofthe Corporation for the fees, if it is sought 
to take advantage of any technicality in endeavour- 
jug toavoid it, the Corporation is entitled to take 
any legal steps opento iftoenforce payment .. 
J, N. SILAs v. CORPORATION or CALOUTTA  Cal.122 (b) 


C. P. Land Revenue Act (XVII 01 1881), s. 82— 
Record of Rights—Entry in—Value of, as evidence 
-—-Presumption of  correctness—Rebutial of 
presumption. 

Under s. 82, O,P.Land Revenue Act, when the 
Record of Rights is duly made and attested, all en- 
tries therein shall be presumed to be correct until 
the contrary isshown, An entry in the Record-of 
Rights does not create or extinguish title but is 
only a piece of evidence which is capable of being 
rebutted. The fact that aco-tentant bad not been in 
active enjoyment of the property would not neces- 
sarily be-inconsistent with his having held con- 
structive possession as a co-sharer, for such construc- 
tive possession continues untilthere is a definite 
ouster, Panixav, Loowan NAIK Pat. 27 
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© P. Land Revenue Act (|| of 1917), s. 218— 

'Minerals', meaning of —Limestone boulders, whether 

minerals. . 

Limestons boulders lying on the surface of land are 
not minerals within the meaning of s. 218 of the O.P. 
Land Revenue .Act. A ‘mineral’ within the section 
must be something thatcan be mined and not some- 
thing that may be casually picked up. RAMCHANDRA 


Vv. ONKARSINGH Nag 5856 
G. P. Local Self-Government Act (IV of 1920), 
ss. 9, 11, 14, 18, 79 (1)—Rule 18 of rules framed 


under the Act, whether ultra vires—Hilection meeting 

—Outsider acting as Chairman— Validity of 

proceeding—Outgoing Chairman's right to preside— 

Disputes relating tovalidty of elections—Jurisdiction 

of Ciil Court ~Special tribunals, exclusive furis- 

diction of. 
. Where suits were instituted by soma of the members 
of a Local Board impugning the validity of the election 
of the defendants as members of the District Council 
ontwo grounds, (1) that the meetings wereheld in 
violation of the terms of r. 18 of the rules framed under 
the O. P. Local Self-Government Act, 1920, 
because persons who presided were not of the 
newly elected Local Board; and (2) that if r. 18 per- 
mits of an outsider presiding atthe meeting that rule 
itself is ultra vires and void: 

Held, (i), that the first ground was a matter which 
fell - exclusively within the purview of the power con- 
ferred upon the Deputy Commissioner by the rules and 
it could not, therefore, be the subject-matter of suita 
in the Civil Courts; 

(72) that the second ground raised an issue which 
was beyond the power of a Deputy Commissioner to 
decide and could, therefore, lawfully form the subject- 
matter of a suit. 

Held, further, that r, 18 of the rules framed by the 
Local Government under s. 79 (1) (iv) of the Local 
Self Government-Act was not repugnant to any provi- 
sion in the Act and was, therefore not ultra vires. 

It is a basic principle of election law that an elec- 
tion ought not to be held void by reason of transgres= 
tions of the law committed without any corrupt 
motive by the returning officer or his subordinates in 
the conduct of the election wheréthe court is satisfied 
that the election was, notwithstanding thoss trans- 
gressions, an election really and in substdnce con- 
ducted under the existing election law, and that 
the result of the election, i.e, the success of one 
candidate over the other, was not and could not haya 
been affected by those transgressions. i 

In deciding, whether an iojuoction should issue to 
restrain elected members from performing their 
duties a Civil Court shonid be guided by the balance 
of justice and convenience, and the occasions must be 
few on which it will be more just and convenient to 
hold up elections or the administration of newly 
elected bodies more or less indefinitely whilst one of 
more individual persons sue for a declaration that the 
elections have been, or are going tobe invalidly con- 
ducted. 

The meeting convened for theelection of a Presi- 
dent after the formation of anew Board is not con- 
templated by the words “any meeting" used ins. 14. 
The proviso to s 14 only refers to a meeting at which 
the Chairman has the statutory right to preside, such 
as the one convened for the purposeof filling upa 
casual vacancy in the office of Chairman or Vice- 
Chairman of Local Board or its representatives in the 
District Council. 

When the statute which creates the right also pres- 
cribes s special remedy,the person aggrieved is limited 
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to the remedy so prescribed, VWITHOBA CHIMNAJI v 
GOVINDRAO | Nag. 514 F. B 
G. P. Tenancy Act (I of 1920), $s. 6—Mortgage— 

Absolute occupancy field—Pre-emption— Deposit by 

landlord—Mortgagee, if has prior lien on amount 

deposited, 

Where an absolute occupancy field subjectto a 
mortgage is allowed to be pre-empted and the pre» 
emption amount being fixed, the amount is deposited 
in court, the deposit takes the place of the mort- 
gaged property and the mortgagee becomes entitled’ 
to a prior lien onthe money deposited in place of 
the mortgaged land, whather that money is placed 


intothe hands of third persons or not. HAZARIMAL 
v, DAMA Nag. 417 
Gess Act (IX of -1880), ss 34, 37, 41 (2) 

—Cess—Basis of calculation--Rent varying— 


Superior tenure holder's duty to get valuation in 

valuation roll altered. 

Under s. 41 (2) of the Bengal Cess Act; courte 
cannot go beyond the veluation roll end until that rol) 
is altered by the revenue authorities, it must be 
accepted as the basisof calculation for the determine- 
tion of the cess actually payable. 

. Where the rent of a tenure varies, co as toaffect 
the liability to paymens of cess as between the ten- 
ure-holder and his superior, itis oper to the latter io 
proceed under s. 37 of the Act and have tbe- valuation 
altered. Wherethe area of the tenure has decreased 
since its inception, its valuation alters as well ag 
the rent payable by the tenure-holder. Goracuanp 
BARHAL v. MoHITKRISHNA KUNDU Cal. 654 
Ceylon Criminal Procedure Gode (Ordinance 

No. XV of 1898), s. 355 (1)—Reference—Full note 

of Judge's summing up— Necessity of recording, 

In cases under s. 355 (1) Oeylon Criminal Procedure- 
Oode, it is desirable that there should be available for 
the tribunal dealing with the reference a full note of 
the Judge's cumming up. ALLERT GODAMMI v, THR 


KING E P.C 224 
Ceylon Ordinance (X of 1931). See MUHAMMADAN 
Law 170 


Ceylon Penal Coce, $. 385—Criminal mis- 
appropriation — Trustee — Hypothecary  action— 
Private arrangement between trastee and defendants 
—Construction of —Conviction, quashing of. 

A was one of the trustees of the marriage settlement 
of H and the trust property included a first mortgage 
onan estate. The interest on the mortgage having 
fallen into arrears A and his co-trustee began an hypo- 
thecary action to enforce the mortgage. The defend- 
ants to this action were the morigagorand certain 
other persons (called collectively as the syndicate) 
who claimed an interestin the equity of redemption of - 
the mortgaged estate through the mortgagor. The 
syndicate being anxious to obtaina postponement of 
the hypothecary action entered into an agreement 
with A under the following terms “I understood 
from you at the interview youhed with Mr. O.W. 
Peiris at my office some days ago that provided you 
were paid Ks. 16,09 on account of accumulated interest 
you would get the case to lay by for ono year and that 
during that period the balance interest should be paid 
from time to time as my clients were able. Further. 
thatyou would undertake not to certify or record any 
payments made by my clients on account, should it 
become necessary for you to enforce writ for there- 
covery of the claim. Ofcourse, if the amount realised 
by the sale of the property does not fetch the amount 
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Ceylon Penal Code—concld, 


of your claim, then you could appropriate the moneys 
paid by my clients towards the deficiency.” 

The whole of the accumulated interest was paid to 
A, on whose failure to account for the sum, the bene- 
ficiary prooured the launching of a prosecution against 
A for criminal misappropriation : 

Held, that the letter afforded no avidenes that the 
moneys were paid to A as agent for the beneficiary or 
that such moneys by reason of the payment to A be- 
came the beneficiary's property, and that, therefore, 
the conviction of A unders 386, Ceylon Penal Code, 
should be quashed. ALRERT Gopiauuniv. Taus King 

site, gute tg o. P.C. 224 
Charge. See TRANSFER oF PROPERTY AoT, 1882, s. 100 

i 1 


4 93 

Child ‘Marriage Restraint Act (XIX of 1929) 

—Intention to give chill in marriage in contravention 
-of Act— Whether ‘unlawful purpose. zt 

An intention to give a child in marriage in còn- 
travention of Act XIX of 1929 isan ‘unlawful pur- 
pose’ within the exception to s 361, Penal Code, 
on the ground that ifthe purpose is carried out the 
person giving the child in marriage is liable to 
conviction and punishment for a criminal offences. 
KBALILUE RAHMAN v EMPEROR Rang 872 
9. 11 (1)—Provisions, if mandatory—Magis- 

trate not recording reason why complainant was not 

required to execute bond—Material irregularity 

—Criminal Procedure Code(Act V of 1898), 8 597, 

whether cures irregularity. 

The provision contained in s 11 (1), Child Marriage 
Restraint Act, isimperative and where the Magistrate 
has not recorded any reason why the complainant was 
not ‘required to execute a bond, a material 
irregularity is committed and this irregularity cannot 
“be cured by anything contained in s 537, Oode of 
Oriminal Procedure, and the conviction of the acoused 
is liable to be set aside for this reason. Kano RAM 
DAGA v, EMPEROR < Cal, 279 
Chota Nagpur Encumbered Estates Act (VI of 





1876), 8.. 18—Sale by: manager—Hssential 
conditions—Preparation of scheme, how far 
mecessary—Interference by Superior Revenue 


authorities, effect of. 

Section 18 of the Chota Nagpur Encumbered 
Estates Act only prohibits a sale until a scheme 
has been prepared and approved, and does not 
require the preparation of any further scheme to 
justify a sale which in the opinion of the Com- 
missioner and the Manager may be expedient in the 
interests: of the estate. 

Under the said section the Oommissioner and 
the superior Revenue Authorities, if they chose to 
intervene, are entitled to have a controlling 
voice in any sale under the Act, and a sale by 
the. Manager on terms sanctioned by the Commis- 
sioner is a sale which satisfies the requirements of 
s. 18. KANBAHADUR SINGH V. NAGARSETH KASTURBHAI 

P. C. 216 
Civil Procedure Code (Act V of 1908), ss. 2, 
34—Interest—Discretion of court in awarding— 

Order refusing to award pendente lite interest, if a 

decree Pat 43 
————$ 9—Suit formere honours, whether lies— 

Non-existence of obligations—Office, incidents of, 

To. constitute an office it ia essential to haye 
some duties attached to it which the  office-holder 
will be under a legal obligation to perform, the non- 
performance of which will be visited with penal- 
ties, 


[1033 
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Where a suit isa claim for mere honours it will 
not lie and though itmay be described as a suit 
fora declaration of the plamtifi's right to conduct an 
utsavam, when he is under no obligation to perform 
any particular function, it sannot be said that he hag 
any rights which can be enforced against the temple, 
under s 9, Oivil Procedure Code Cuitri BABU v. 
VENKATASUBRU Mad. 104 
s 10—Order under - Stay of suit—Judgment 

—Appeal, if lies—Letiers Patent (Bombay), cl. Jd. 

A decision under s. 10, Civil Procedure” Code, 
either to allow or to refuse a stay is one that really 
determines the rightofthe plaintiff to sue.andis a 
‘iudgment’ within cl 15 of the Letters Patent and 
is appealable under cl. 17. JIVANLAL V. PIROJAHAW 

Bom 806 

$.11—Decision of Revenue Court, whether 

liena as res judicata in subsequent suitin Civil 
our, 

Apart from the provisions of s. 11, Civil Proce» — 
dure Code, the decision of a court of specia}, juris- 
diction will be rea judicata in a court of general 
jurisdiction, provided the decision of the court of 
special jurisdiction waswithin the jurisdiction of 
that court. Dav.at Ram v, Munsai Ram Lah. §9 


g. 11—Determination of party's share in - 
prior suit inter partea~Claim for larger share in 
subsequent suit, whether barred—Rea judicata 
Where the share to which a person is entitled in a 

sertain property has been determined in a previous 

litigation inter partes, the decision operates as res 
judicata and consequently he is debarred from re- 
opening the question and claiming a larger share in 

subsequent litigation. Dorpani PANDE v., 

CHARAN Oudh 








338 


s, 11—Insolvency proceedings—Res judicata. 

A judgment between the creditors and the insolvent 
by the insolvency Court holding that the debtof the 
creditor was time-barred would not operate. as res 
judicata between the debtor and his surety who was 
nota party to the proceelings. ANAND SINGH v, 
COLLECTOR OF BIJNOR All, 525 


s. 11—‘Parties or their representatives’ — 
Decision in suit by reversioners against vendee, 
whether binds pre emptor. Me 
The pre-emptor stands in the shoes of the original 

vendee and, therefore,a decision between the original 

vendor's representatives and the original vendes 
cannot be attacked afresh merely because the origin= 
al vendes's title had been acquired by the 

pre-emptor. The pre-emptor cannot be placed in a 

worse position than the original vendee in whose 

shoes he stands. 
The mers fect the decree was an ex parte one 
ig immaterial. MUHAMMAD KHAN vw. ATA MUHAMMAD 

Lah. 883 (6) 








s. 11 ~Res judicata between co-defendants— 

Conditions—Identity of matter in issueand of 
causes of action—Decision in previous suit not 
erroneous — Principle of res judicata, applicability 
of. 
NG matter becomes res judicata as between co- 
defendants, if there is a conflict of interests between 
them inter se and it is necessary to adjudicate upon 
that conflict inorder to give the plaintiff appropriate 
relief, and the court determines the question bet- 
ween the co-defendants, a 


SAlVA - 
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‘Where there is identity not only of the-matter in 
issue but also of the causes of action, and there is 
no ground for holding that the previous decision 
was erroneous in law, the principle of res judicata 
becomes applicable. BARKAT Atty, KARIM BAKASH 


Lak. 90 (b) 
————S. 11, scope of— Substantial. effect of 
decision—Identity of subject-matter, 

Ths rule of res judicata ag embodied -in s. 11 of 
the Code of Civil Procedure, 19 8, does not depend 
upon the identity of the subject-matter but it 
depends on the identity of the issues. and in order 


to consider whether a previous decision is res judicata - 


or not the substantial effect of that has been decided 
in the case has to be considered, NANDA Lat Roy pv. 
Pramataa Nata Roy >- Cal,179 


s 11, O. XXI, r. 20 —Cross-decrees —Test of — 
Principle of set-off—Applicability to cross-decrees, 
In deciding whether two decrees are cross-dec- 

Tees ongs must look to the substance and not to 

the form.. Where in one of the decreesonly some 

of the parties to theother were parties, the differ- 
ence is only in name and nof in substance and the 
two are to be treated as cross-deorees. 

Under-O. XXI, r. 20,0 PO, the principle of set-off 





is applicable to mortgage decrees, but both the decrees’ 
4 BANSIDHAR. 
Pat, 542 


————88. 11, 0. XXI, rr. 66 (3), 90—Applieation ° 


need “not be mortgage decrees, 
DHANDHANIA v. Hazan Ram MARWARI 


for sale- Decree-holder stating property to be 

ancestral—Hxrecution case sent to Collector—Decree- 

holder subsequently urging property to be non- 
ancestral—Res judicata—Sale by court, if without 
jurisdiction —Decree-holder purchaser—Setting aside 

sale apart from O, XXI,r.90... 

An’application for execution of a decreas was ac- 
companied by a statement containing the particulars 
mentioned in O XXI, r. 66 (3), Civil Procedure Code. 
Tt was stated therein that the property to be sold was 
ancestral property. The execution casa was transfer- 
red to the Oollector. In a statement before the Col- 
lector the decree-holder stated that the property 
sought tobe sold was non-ancestral and that he did 
hot propose to proceed with the application for execu- 
tion, The record was therefore sent- back to the 
civil Court. In a second application to the civil 
Court, the decree-holder stated that the property was 
non-ancestral. The property was sold under orders 
of the civil Court and was purchased by the decree- 
holder himself, The judgment-debtor applied to set 
aside the sale: 

Held (zi, that the property to be sold having once 
been declared as between the parties to be ancestral 
property, the decres-holder was barred by the principle 
of res judicata from asserting that the property was 
non-ancestral. 

(it) the sale of auch property by the ‘court amin 
was entirely without jurisdiction asthe Collector and 
the Collector alone could sell such property. 

Held, also, that as the decree-holder himself was 
the auction-purchaser, it was open to the judgment- 
debtor to assail the validity of the sale on grounds 
apart from those specified in O XXI, r. 90 of the Code 
of Civil Procedure. KARAN SINGH v, NADHO Ram ° 

Al. 522 
S. 11, Expl. IV—Might and ought'—Suit for 
possession—Failure to raise right to maintenance in 
defence, whether bars subsequent suit for maintenance 
if barred—Hindu Law~Maintenance—Son's widow 


ee 
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Civil Procedure Code, 1908—centd, 
—Right tomaintenance—-Theory of moral duty 
‘becoming legal duty on heirs, scope of. = 3 
A Hindu testator left onehalf of his pro- 


perties by will tohis widow, K, and his minor son 
with 'a provision that if the son died before K, the 
latter would succeed to the entire half share, 
the son died leaving 2 widow B. K sued B for 
possession and obtained a decree. B subsequeutly 
sued K for maintenance and allowance for regi- 


dence and During the pendency of an appeal K diad 


and her daughter succeeded her: 
Held, (t) that B's claim. for 
sidence was not barred by the rule of construative 
res judicata as such a plea would not have been 
a defence to K's suit. y 
(14) Even agsuming that B had the rights ofa pre- 
deceased son's widow, as K had 
Bon's one-fourth share not as her 
under her husband's will, B had no legal right of 


A ; 
maintenance and ree 


suocesded to her- 
son's heir but: 


maintenance against the estate which had vested in- 


K under the will. 
Held, further, that as the suit had been instituted 
against K during her lifetime, there was no 


scope for the application of the doctrine that K's- 


moral duty to maintain B had become 
duty on K's daughter. Bano v. Boro 
: | Pesh. 657 
S 11, Expl. W—Plea thatmight and ought 
to have been raised—Scope of. 

A deed of gift was executed by A in favour of 
two persons who made a simple mortgage of the 
property in favour of B. B secured a final mortgage 
decree against the mortgagors in 1916, and in execu- 


a legal 





tion purchased this property in 1918, and immediate. “oe 


ly after A sued' for a declaration that the gift desd 
was not bindingon her. On A's -death U waasub- 
stituted in her place. The suit was dismissed but 
C continued in possession and as B could not obtain 
aaa of itfrom Ç, the Official Assignee (B 

aving been adjudicated insolvent in the meantime) 


sued C for possession in 1930, A's and after her’ 


death C's adverse possession was admitted since 
1898, G pleaded adverse possession, The 


urged that as G did not raise the plea of adverse 


plaintiff 


possession in the previous suit, Œ was barred from ' 


raising it in the subsequent suit: ~ 

Held, that although the former suit debarred C from 
raising the plea that the title of the plaintiff hed 
been extinguished in 1918, (when B purchased the 
property in execution) by C’s adverse 
was open toB tosay that for 12 
date of the present suit, she was 
sion of the property, 


years before the 
din adverse posses- 
and that this was a complete 


answer to the Official Assignee's suit. Krron Sosnt 
Dasr v. OFFIOIAL ASSIGNEE oF CALouTTA Cal 381 


ss 11, Expl. iV—Res judicata~Hzecution 
proceedings—Omission to object -to correctness of 
amount, whether operates as res judicata. 


In applying the rule of constructive res judicata to’ 


execution proceedings, a distinction must be made 
between an objection to the actual execution of the 
decree and one relating to merely the amount for 
which the decree is to be executed. As regards the 
former question, the judgment-debtor may well be 
h-ld to be bound toraise an objection as scon'as the 
execution of a decree is sought for and on hig 
cmission to do so he might reasonably be held estopp- 
ed from raising the same objection by virtue of s. i], 
Expl. IV, Oivil Procedure Code, but to preclude the 
party from raising the dispute Telating toa 


possession, it 
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-clerical or arithmetical error on the ground of 
constructive res judicata is not warranted on any 
ground of justice, equity or good conscience JAGAN- 

NATE PRASADU KRISHNA MAHADEO Nag. 783 
s. 11, Exp! Vi-Scope of. . 

‘In order that a decision in a suit covered by O I,r.8 
Civil Procedure Code, may be res judicata ina subse- 
quent suit under O. I, r F, under the provisions of 
Expl. VItos llof the Civil Procedure Code, it is 
necessary that the conditions laid down in O.I,r 8, 
must have been complied with in the former guit 


The observance of requirements as to notice is egsen- 


— 





tial. They constitute the nearest available substitute | 


when dealing with numerous persons, acaltered it may 
be throughout India, for the personal service upon a 


defendant required in the case of an ordinary suit, 


Ttis no more permissible to dispense with the one 
requirement than with the other if thé person in view 
is to be bound by the decree. n f 
“Bona, fide litigation will not excuse the neglect of sta- 
tutory conditions and ifthe litigation Le not bona fide 
the most complete observance of these conditions will 
not give to the decree the force of a res judicata. 
Fixplanation VI to 8. 11 inot confined to cases cover- 
ed by O. I, r. 3 but extends to include any litigation 
in which, apart from the rule altogether, parties are 
_ entitled to represent interested persons other than 
themselves. KuMsaRAVELU CHETTIAR 2. RAMASWAMI 


AYYAR P.C. 665 
d s. 11, ExXpi. VI, O !, r 8—Representative 
suits—Legislative history of such sutis—Hssential 
eonditions—Importance of leave of court and 
notice—Decree passed without complying with 
requirements as to leave or notice, whether binds 
_ persons not parties, 

Order I,r.&, Civil Procedure Coda, is an enabling 
rule of convenience prescribing the conditions upon 
which persons when, not made parties to a suib 
may still be bound by the. proceedings therein. For 
the section to apply the absent persons must be 
numerous; they must have the same interest in. the 
anit which, so far as it is representative, must be 
brought or prosecuted with the permission of tLe 
court. On such permission being given it becomes 
the imperative duty of the court to direct notice to 
pe given -to the absent parties in such of the ways 
prescribed as the court in each case may require: 
while liberty is reserved to any represented person 
to apply to be made to e party to the suit 

The'direction of all these matters is placed in the 
hands of the court, and the obtaining of the judicial 
permission and compliance with the succeeding 
ordera a3 to notice, are quite clearly the condi- 
tions on which the further proceedings in the suit 
become binding on persons other than those actually 

arties thereto and ‘their privies, 

Order I, r 8'in no waydebars 2 member of 8 
community from maintaining a suit in his own right, 
although the act complained of may also be injurious 
to the whole community. 

. Nó encouragement should be offered to 
litigants, if they would obtain the full benefit of O I, 
r. 8, to be careless in securing full compliance with 
the conditions of the rule both in the letter and in the 
spirit, 

“The legislative history of representative suils in 
- India explained and reviewed.] 

[The decision of the Madras High Court in 107 Ind. 
'Oas .785 reversed | KumazaveLD CHETTIAR V RAMA- 
SWAMI AYYAR P. ©. 665 
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——8. 11—Res judicata—Coneurrent territorial 
jurisdiction, tf necessary. 

For purposes of res judicata it is not necessary 
that the two courts must have concurrent territorial 
jurisdiction which depends entirely on the subject- 
matter in dispute, Kissope LaL v. BurrrorR All 73 


mama —§. 16 —Suit by vendee for specifie performance 
‘of agreement to transfer charge with alternatite 
prayer for refund charging properties, whether suit 
or land—Juriediction of Gourt 
he plaintiff suit for specific performance to 
convey in accordance with the terms ofa draft. The 
property to be conveyed was a mortgage decree which 
was passed on an assignment of certain arrears of main- 
tenance The draft also agreed to transfer a charge 
on a villagesituated within the loca] jurisdiction 
of the court, as indemnity. There was an aiterndtive 
prayer that, ifspecific performance was not decreed, 
the purchase money viz, Rs. 32,000 may be refunded, 
and fora charge on the decree-debt and on certain 
properties in that connection. The defendant-against 
whom specific performances was claimed did not 
reside within the jarisdiction'of tbe court though the 
mortgaged property was within its jurisdic: 





ticn: 4 
Held, that the prayer for specific performance of 
the sale of the charge,and the alternate relief for a 
charge in respect of the money to be refunded gave 
jurisdiction to the court. - ete. E 
The proviso to 8. 16, Civil Procedure Code, extends 
the section toa suit bya vendee for specific perform- 
ance of a contract to sell land VARU v. SERTHARANAYYA 
Mad. 759 


—__—_— 8, 16 (d)—Scope of. 

When the relief granted by the award is a declara- 
tion ofpropriatary title to certain immovable property 
the proviso tos. 16:0), Civil Procedure Code, is not 
appliouble. Uvenpra Nara Basu v. HeT n za | 


mn 8, 20 (c}—Contract—Deposit—Cancellation of 
contract—Suit for damages for breach and to. 
recover deposit—J/ urisdiction—Residence of person 
making deposit—Debt for money received —Contract 

Act (1X of 1872', 8. 49. : 

A and B who carried ona business at S in the 
Bombay Presidency entered into an 
agreement with C who carried on business at M in 
the Madras Presidency under which U agreéd to 
employ A as their sole agent to canvass orders for 
them in respect of tea and coffee in -certain places 
round about S The agreement was entered into af 
M. Subsequently on C cancelling the agreement A. 
sued for damagesfor breachof the agreement and 
for the recovery ofa sum of money which under the 
agreement the plaintiff A bad deposited withC. It 
was urged in defense thatthe court at S had no 
jurisdiction,.to entertain the suit: 


Held, that although the contract was made at M, 
evan assuming that the breach took place at M 
because the letter cancelling the agreement was sent 
from M, the contract was intended to be performed 
within the jurisdictim-of the court at & and hence 
that court had jurisdiction to try the suit: 

Held, also that the deposit being debt for money 
received, the defendants were bound to return the 
amount tothe plaintiffs at S and hence the courts 
at Shad jurisdiction to try the suit. CHAMPARLAL 
MOHANLAL v, NECTAR TrA COMPANY Bom: 335 
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———s 20,0. lA,Y 13—Jix parte decree, setting 
aside of —Fraud—Civing false address of defendant 
--Whether amounts to fraudulent suppression of 
summons— Faisity of cluim—Whether ground for 
setting aside decree—Suit to declare decree void— 
If canbe entertained by court to which decree is 
transferred jor execution, 

If apjaintifiin an action gives a wrong address of 
the defendant and takes no part in serving the eum- 
mons on the defendant, the giving of the wrong ad- 
dress by itself would not prevent the defendant from 
appearing before the court to defend the suit. In 
such a case, thesummons should coms back unserved 
and, in the absence of proof that the summons had been 
duly served, no court would pass a decree. The 
plaintif cannot be charged with having deliberately 
suppressed the service of summons or having obtained 
a decree-by fraud eventhough he may have had some 
cause for suspecting that the service effected on the 
defendant might not have been good service. 

The mere fact that the claim, on which the prior 
.decree-has been passed is a false claim or that the 
decree had been obtained on perjured evidence is no 
ground for setting aside a decree 
~ Asnitto declare that a decree is void due to fraud 
of the plaintifican be entertained by a courtto which 
the decree has been transferred for executicn, 
TARUNANGANATH v, PREMNARAYANLAL Cal. 710 


8.20, EXpl. 1~Defendant residing perma- 
menily at one place and temporarily at another— 
Proper place to sue. 





The petitioner had his original family at Qila . 


Sobha Singh, Tahsil Narowal, District Sia:kot, but 
he was actually residing at Chapra, in Bihar and 
Orissa, where he carried on business. The plaintiff 
sold some goods to him at-~Chapra and got him to 
execute documents in his favour. On the basis of 
these documents he instituted a suit in the Court of 
Subordinate Judge at Narowal. It eppeared that the 
petitioner had not abandoned his permanent dwelling 
at Qila Sobha Singh : ; 
Held, thathemust te deemed, therefore, to have 
his temporary residence at Chapra and as the cause of 
action, which is the subject-matter of this suit, arose 
at Chapra be must bedeemed toke residing both at 
Qila Sobha Singh and at (hapra and consequently a 
guit could be instituted against him on this cause of 

‘action at both places. NUR DiN v. Kna Din 
Lah. 357 


S 24—Transfer of case—Transfer to court . 


without territorial jurisdiction — Validity—'Com- 

petent’, meaning of. 

It is open'to the High Court ora District Judge 
to transfer acase pending ina Subordinate Court 
to another court which has pecuniary jurisdiction 
to try the suit althoughit may-not at the moment 
possess territorial jurisdiction to try it. 

The word ‘competent’ in s. 24,. Civil - Procedure 
Code, refers to pecuniary jurisdiction only. Ktesore 
-LaL v. BALKISHEN paS All 75 


S 34—Jnterest, award of—Future interest 
trom institution of suit—Discretion of court. 

The grantof future interest from thé date of in- 
stitution of a suit till realization is discretionary 
with the-court. Long délay in bringing the suit. is 
B circumstance which will weigh with - the court in 
not granting such future.interest MURLI Duar 
SHANKaR Das v. UUKAMCHAND JAGADHAR MAL. 

Lak, 257 
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SS. 34, 2— Interest ~Diseretion of court in 
awarding—Refusal to award pendeute lite anterest, 
whether a decree—Appealabiiity-Prcoper rate of 
interest till date of decree—Interest fixed by contract, 
Though s 31, Civil Procedure Code, places a dis- 

erection in the hands of the trial Court to award in- 
terest, this makes it nonethelessa right which the 
plaintif may claim. Consequently an order refusing 
interest pendente lite isa decree within the meaning 
of s,2, Civil Procedure Code, against which the ag- 
grieved party basa right of appeal, 

The rate ofinterest io be allowed on the principal 
debt up to the date of decree ought to be that fixed 
by contract express or implied between the parties. 
Bangor BIHAR LTD v RAMGHULAM SINGA Pat 43 

S$. 41, 47— Transfer of decree for execution 
—fecord of satisfaction by transferee court— 
Power to entertain application for review—Juris- 
diction of transferee court, 


Once a transferee court has executed a decree in ful] - 


or has completely failed to execute it and certifies such 
execution or failure to the transferor court as enjoined 
ins 41,Civil Procedure Code,it becomes functus oficio 


“and ceases to have any jurisdiction over the execution 


proceedings and the mers omission tosend acertificate 
of satisfaction to the transferor court could not, if there 
is a clear order that the decrees had been satisfied in 
full and the proceedings should be struck off, enable 
the court to retain jurisdiction, RATTAN BAND & 


Co v HAWELI SHAN Lah 639 
——— $S. 47. See TRANSFER or Property ACT, 1832, 
s 6(d) 575 


8.47—Nortgage decree — Jurisdiction of court 
to sell property outside jurisdiction. 
In the execution of a mortgage decree the Execut- 


ing Court has power to order the sale of the property . 


mortgaged, even though the property may be situated 
beyond the local limits of its jurisdiction. GIRDHARI 
lau v. Pars Ram 
———~ S. 47—One of the plaintiffs not party to the 

decree—Applicability of s. 47. 

Where one of the plaintiffs is not a party to the 
decree and it is clear that the question cannot be 
decided in execution proceedings, s. 47, Oivil Pro- 
cedure Code, does not apply. Rau ANAND SINGH w. 
AKHEDOO SINGH Oudh 843 

- S. 47, O. VI, r 17%?—Decree-holder becoming 
auction-purchaser — Possession, nature of— 

Limitation Act (IX of 1908), Sch. I, Art. 116—Sale— 

Delivery not made—Purchaser selling property— 

Failure to give delivery to rendee—Suit for delivery 

or for return of purchase money—Limitation. 

Where the decree-holder is himself the auction- 
purchaser, it is qua auction- purchaser and net, qua 
decree-holder that he gets possession of the property 
sold in auction. Stet 

The plaintif got from the defendants a sale-deed 
of certain property purchased by them in an execution 
sale on a decrees in a different suit- but in pursuance 
of which they had not got -lawful delivery. The 
jucgment-cebtor in the decres in which the sale 
was held pleaded adrerse possession. -There 
was @ provision in the sale-deed-to the: effect 
that the defendants would put in an application for 


delivery and give delivery to the plaintiff. -The - 


plaintiff filed a suit for recovery of the property or 

return of purchase money : ails 
Held, thatthe suit was governed by Art 116; Limita- 

tion Act, and that no time was fixed within which- 


delivery was to be given, and although it is true thah. 
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the plaintiff might at any time after the execution of 
the sale-deéd have sued to enforce delivery under 
it, so that time would begin to run for sucha suit 
from the date of contract 

Held, also, that the cause of action for refund of the 
Purchase money would not simultaneously arise, but 
would only become available when the vendors became 
incapable ofcarrying out their undertaking Before 
that occasion arose the vendees could not have sued 
alleging a breach of the contract of title, for the 
return of the purchase-money. SATYANARAYANARAN V 
VENKATASWAMI Mad. 504 


——s 47,0. KAI, rr. 97, 98, 103 —Execution— 
> Order under r. 98, whether comes under s 47 
also—Appealability—Defendant exempted from suit 
but name allowed to remain in decree—Order, if 
amounts to dismissal of suit against him—S, 47, 

| scope of: 


In a suit for partition oneof the 
A, pleaded that he was entitled to 
‘virtue of adverse possession and the 
him to be exempted from the suit, but his name 
appeared in the decree which was subsequently 
passed, though it was noted that he had been ex- 
empted. In execution the plaintiff sought delivery of 
possession of the house A had claimed. ‘The execu- 
tion Court. in a summary proceeding held that 
A had failed to prove his title and held that he had 
been set up by the judgment-debtors A's objection 
was dismissed and posssssion was ordered to be deli- 
_vered to the plaintiff An appeal by A was dismiss- 
-ed on the: ground that O XX1, rr. 97 and %8, Civil 
“Procedure. Code, governed the proceedings and that 
no appeal lay to him : 


- Held, that in view of the explanation added tos 
47, theorder exempting A and at the same time 
allowing his name to remain in the decrees 
was tantamount toa dismissal of the suit as against 
him and he must be deemed to be a party tothe 
executjon proceedings and hence for all purposes 
under the section and he was entitled to put forward 
his title to the property which was sought tobe 
seized by the decree holder, and that the appeal was 
' competent. 


Held, further, that even if it be 
the case'in part fell under rr. 97,98 and 103, the 
--main dispute between the parties really came with- 
< in the scope of a. 47, and an appeal lay to the Dis- 
trict Judge. 


Section 47 is not necessarily confined to decree 
holders, on the oneside, and judgment-debiora on 
the other and is wide enough to covera dispute be- 
‘tween co-defendants who may be parties in a parti- 
tion suit. 
| There is no inconsistency between the provision® 
‘of the rulesin O. XXI andthe provisions of s. 47" 
But dven if there were, it is obvious that 5.47 must 
override the provisions of the rules in the schedule, 
as is suggested by s. 128 (i), Civil Procedure Code. 
Where a case falls both under s. 47 andunder some 
rule in O. XXI, there will be no prohibition against 
a second appeal, because the prohibition under e. 
10491), is confined to orders only and not decrees. 
If the order comes under s. 47 also, the order would 
: bea decree and an appeal would lie under 5. 35, 
= Oivil Procedure Oode, and a second appeal under s. 
"100," Sage AHMAD v, Raza HUSAIN ‘All. 420 


defendants: 
one house by 
court ordered 


= 


conceded that - 
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ss. 47, 65,151, O. XXI, rr.,.89, 92, 94— 
Execution sate—Herersal of decree on appeal ajter 
sale butbefore confirmation— Power to refuse 
confirmation, or to set aside saleon payment of ó 
per cent. of purchase money only—Subsistence of 
decree, whether necessary for conjirmation—Lfect 
of omisszon of proviso to s. 65—Order confirming 
ale --Second appeal—aApplicability of 3, 47. 


Where pending an appeal againsta decree, certain 
properties of the judgmeni-debtors were brought to 
sala in execution and purchased bya stranger but 
Within thirty days of the sale the decree was reversed 
end the judgment-debtors filed a petition in the 
executing Court under ss. 47,151 and O. XAl,r vY 
of the Uode of Vivil Procedure, in which they asked 
either that the court should not confirm the auction 
sale held in execution of the decree against them or 
that the court should set aside the sale under O. XXI, 
r. 89, Ulvil Procedure Code, for which they deposited a 
percent of the purchase money: 


Held, (t) that in view of the deletion of the proviso 
tos 63 in the Civil Procedure Code of 1YUB ıt is nob 
now necessary for the confirmation of an execution 
sale that the decree should be subsisting at the 
tume of coniirmation. 


(iz, that under O. XXI, r. 92, Civil Procedure Oode’ 
where noapplication 18 maae under rr. 89, YU or 92 to 
Set aside a valid sale, the court is bouna to confirm 
the sale and the court cannot therefore, refuse to 
conirm a sale merely because the decree had been 
reversed on appeal after tue aate of the sale but 
before its conurmestion. ` A 


(iii; that the sale could not be set aside under O, 
XXL, r. oy since all theamounuts required by the said | 
rui had not been depositéd but only thea percent. | 





had been deposited. 
Held, further (that if the petition to the lower 


` Court was to be considered as oue under U. XXI, r. ty, 


treen it was clear.that there was only one appeal under 
the Code against the order that muy be passed upon 
1t und against the appellate vider ouldy a revision Under 
& dlə, cavil Pioceuure Code, can be filed and nota 
peconu appeal, But s.47, Civil Procedure Lode, was 
applicable to the case ana a second appeal lay 
SCRIMGTHU PILLAI V, MUTHUKRISHNA PILLAI Miad, 854 


s. 50.1), O. XXI, r 16—Application for 
execution ugarnst legal representative- cf judgment- 
debtor— Absence of prayer to add him as legal 
representative— Application, validity of—Application 
returned for amendment but not represenied— 
Wnether sugictent to sare` limitation, 


The Civil Procedure Code does not contemp- 
late any specific application to brug on record tue 
legal representative of the judgment-debtor 
though lu ordinary practice sucu a prayer ls 
usually added in an execution petition. Therefore, 
an application for execution ofa decree against the 
legal representative of the- deceased judgment- - 
deptor but without an express prayer lor adding 
him as the legal representative, is a valid execution 
petition and serves to save Imitation, 


Where ap application for execution is returned 
for amendment but is not. represented, it will be 
sufficient to save limitation. THIRUPATHI AYYANGAR V,’ 
Mad, 844 
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s. 53—Decree against Hindu lambardar for 
sums collected and remaining uncollected due to 
neglect—Death of lambardar before attachment— 
Decree, if can be executed against son. 

The legal representativeof a deceased lambardar 
15, sn far asthe assets of the deceased in his hands 
are concerned, liable to the same extent as the lambar- 
dar, that is not only for the money actually collected 
by the, lambardar, but also for money left uncollected 
owing to his negligence or misconduct. 

Where, therefore,a decree for such amounts has 
been, passed against a Hindu lambardar who dies 
before attachment, in view of the provisions of s. 93, 
Civil.-Procedure' Code, the decree can be executed 
as against the son to the extent of the joint family estate 
in. his hands. 
~———~§s, 65 See Civil PRICEDURE Oops, 1908,8 47 

3 7s 854 
— 88. 73, 11 5—Pendency of application— 

Whether necessary for granting rateable distribution 





—Revision—Other remedy available to applicant— . 


Interference by High Court, if proper. 


Section: 73, Civil Procedure Code, only requires 


that application for execution should be made before . 
decree- ., 
holder atthe time the assets are to be distributed , 


the assets have been received and that the | 


has not obtained satisfaction. It is not necessary 

that the application should be pending. 
Although ordinarily the High Court does not inter- 

fere in. revision when another remedy is available to 


the applicant, there is no hard and fast rule exclud- .. 


ing the jurisdiction ofthe High Court absolutely in 


guch a case. It is arule of practice and may andis _ 


often departed from where the circumstances of the 
case justify. GOPICHAND SINGH V. AMIE CHAND 
~ Pesh, 87 | 





` 


IX of 1890), 8. 77, notice under— Whether 
dispenses with necessity of notice under 8. 80, 
Civil Procedure Code. 

‘The statutory rule of procedure in s. 80, Civil 
Procedure Code,is imperative and the delivery or 
service of 4 notice unders. 77, Railways Act, does not 
obviate the necessity of the rule contained in s. &0 
SHORETARY oF STATE v. FAZALUDDIN BADRUDDIN 

: All. 298 

——— ss, 85, 87, O. XXIX, r.1—Administrator of 

Native State—Power to sue in British Indian Court 


—Bank of Native State—Right to sueas such. l 


The Administrator of the Nabha State, who as 
representing the Government of India is ruling the 
State and who has been appointed by the 
ment to prosecute suits, is competent 
suita.on behalf of the State in British Indian Courts. 

The fact that such an appointment is made after 
a plainthas been put into court will not render it 
ineffective, 
the period of limitation. 

The.fact that the plaintiff was described as the 
Administrator and Resident of Nabha and not as the 
Nabha State through its Administrator is a mere 
misdéscription which the court may allow to berecti- 


ed... l | 
"A Bank owned bya Native State which is not a cor- -~ 


poration as distinct from the State but is a departmnt ` 
of the. State is, not competent to sue in British Indian 
Courts: through its Secretary, Director or. Principal; 
Officer.. Bacran Sinau'v. DHARAM ARTH BANK, Napua. 
i Lah. 348. 


prear O4 99, 0, XXI, r. 63~—Suit under 0, XXI,- 


SRI Ram v. Jar Kissun Lau All, 617 -~ 


. Testified in second. appeal. 


Govern- | 
to institute . 


provided thatit is put into court within 
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r.68—Correct valuation —Amount of decree or value 

of preperty—Atlachment—Impleading of judgment- 

debtor as party, effect of. 

Wherea claim preferred to a property : which 
has been attached in execution of a decree is re- 
jected and the claimants institute a suit to obtain a 
declaration that the- property the attachment’ of 
which had been objected to was their own property 
and could not be attached and sold in execution of 
the decree obtained against the judgment-debtor, 
it is the amount of the decree that determines the 
value ofthe suit, where the property involved is of 
larger value than the amount due under the decree. 
The fact that the judgment-debtor has been made.a 
pro jorma party to the suit does not make. any 
difference. Firm Moot CHAxp Morr Lat v. RAM 
KISHAN o. All. 275 F.B. 

S. 100—Admission of party—Omission to give 
effect to—Second Appeal—Competency of. : 

Where the lower court omits to give effect to an 
admission of a party to the suit, the error may be 
PABLOOMAL v, ra aaa 
2, ind 900 
$.100—Finding of custom, if mixed question 

of law and fact. < 6 l 

The existence of a custom or ‘usage having the 
force of law’ is a mixed question of fact and law. 
SIVARAMA KRISHNA PATTAR v, KRISHNAN NAIR - 

Mad. 880 ` 
——S8,100—Findings of fact of trial Court— 

Appeal, interference in—When proper—LHvidence 

.—Shoricomings in defendants’ evidence—Whether 

can prove plaintiff's case—Question of paternity— 

Similarity of features—Decision of trial Judge on 

— Whether can be acted on by Court of Appeal. 

Although on appeal the whole case, including the 


$s 80—Rule, if mandatory — Railways Act : acts is within the jurisdiction of the Appellate-Court, 


generally speaking it is undesirable to interfere with the 
findings of fact of the trial Judge who sees and: hears 
the witnesses, and has the opportunity of noting 
their demeanour specially in cases where the issue.is - 

simple, and depends on the credit which attached to. ` 
one orother set of conflicting witnesses. Where the 


` issue is simple and straightforward and the only 


uestion is which set of witnesses isto be beli 
the verdict of the Judge trying thecase should sae 
lightly disregarded. og gih 

Where the plaintiff comes into court with the alle- 
gation that A: the son of Bis dead and C who posed 
as the son of B was an entirely different person, it’ 
is for the plaintiff to establish these facts and he 
cannot succeed merely by showing that the witnesses 
who deposed toa contradictory negative proposition 
on behalf of the opposite party were not reliable and in 
such a case the shortcomings in the evidence and 
pleadings of the defendants will not prove the conten- 
tion of the plaintiff 2 

The decisions of the trial Judge upon a question of 
paternity based on similarity of features could: not be 
received or actedon by a Court of Appeal. -A’NAND 





BAHADUR SincH’v: DEPUTY CoMMIssIoNER, BARA BANKI 
Kh ate ` Oudh 568 
$.100—Mistaken inference from documents— 


- Interference.’ - i eh eh 
“ Unless there has been mis-construction, a mistaken 
inference from: documents is an error, not of law: but 
of fact. SAHEBRAO -NARAYANRAO V. JAIWANTRAO YADAORAO | 
„P. C. 437 
probable `: cause— 


f et. MP es 


- 1 . 


—_—- $ 100—Reasonable and 
_ Question of fact, eet aes 
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The question whether an injunction was obtained 
~- without. reasonable and probable cause is purely one 
of fact in India. HaBıB ULLAH v ATMA SINGH 
Lah 523 
——_—--8.100—second appeal—Finding of fact— 
Finality. 

The High Court cannot entertain a second appeal upon 
any question as to the soundness of a finding of fact,and 
if thereis evidence to be considered, the decision of 

. the first Appeliate Court, however unsatisfactory it 
might be if examined, must stand as final. The mere 
fact that the High Oourt would have come to a differ- 
ent conclusion is no ground for entertaining a second 
appeal. SHANKAR Das v. BiLBHAr Sinau Lak 589 (a) 

~~88. 105, 115, O. IX, r. 9—Order restoring 
suit—Application for review of the order —Dismissal 
of application for review—Revision, if lies against 
dismissal, 

On the dismissal of a suit for default, the pla‘nt- 
iff applied for restoration of ths suit. This application 
was dismissed for want of prosecution The plaint- 
if filed another application for restoration cf the 
prior application and praying forthe restoration of 
the suit, This was granted and the suit was restor- 
ed on condition of payment of costs. As costs were 
not paid in time, the suit was dismissed A fresh 
application for restoration was filed and dismissed. 
A further application for restoration-of the suit was 
filed and it was allowed. Subsequently the- defend- 
ant applied for review of the order restoring ths suit 
alleging that the order was ultra vires This ap- 
plication forreview having been disallowed, restora- 
tion of the suit under O. IX, r 9, Oivil Procedure 
Code, was ordered. Agaiast tnis order, the defend- 
ant filed an application in revision. It was urged 
application for revision was not maintain- 
abies; 

Held, that tho preliminary objection must prevail 
and that-an application against an order setting 
aside an ex parte decree and for restoration of the 
suit under O. IX, r.9, cannot be entertained for the 
simple reason that the validity of such an order 
could bs attacked under s 103 ofthe Oode of Oivil 

Procedure in an appeal from the final decree passed 

inthe suit. MOHIUDDIN AHMAD v. HANUMAN PERSHAD 


- Oudh 222 
S. 107 (2). See Agra :Tgnanoy 





Act, 1923, 
5. 44 462 
s, 109 —‘Final order, meaning of—Order 
setting aside ex parte decree, whether final order, 
A final order within th? meaning of s. 109, Civil 
Procedure Code need not be a final order passed in 
the suit itself but may be a fiaal order in any other 
proceeding or case arising subsequent to the suit. 
jf that order finally terminates that proceeding and 
determines the. rights of the parties so far as the 
question in controversy between the parties in that 
proceeding arose, it isa final order within the mean- 
ing of that section. 
Where an appeal from an order rejecting an ap- 
lication to set aside an -ex parte decree is allowed 
by the High Court, the ex parte decree is thus set 
aside and the suit restored, the order of the High 
Court is a final order within the meaning of s. 109, 
Oivil Procedure Oode, and hence appealable to the 
Privy Council. KISHAN CHAND v, LAOHMI CHAND 
- All. 450 





t 


s.109 (c, scope of—Questions 





Whether fit case for appeal to Privy Council ~ 
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_ te : involving - 
matters of principle and of importance generally—- 
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‘Substantial question of law'—Interrretation of 

Ss. 109 œ). 

Where the questions sought to be agitated in an 
appeal to His Majesty in Council involve matters of 
principle which not only affzet the parties to the 
litigation but are likely to concern a large class of 
persons who are or may be in the same situation as 
the plaintiffs and in whose cas? the decision of the 
Privy Vouncil is sure to be a guiding precedent, it is 
a fit case for appeal to His Majesty in Council. 

The subject-matier of the suit or of the appeal is 
not necessarily identical with the subject-matter in 
dispute between the parties. The subject-matter in 
dispute may not always be capable of being measured 
iu terms of money, even in cases where the subject- 
matter of the suit or the appeal has an appreciable 
money value. A 

Powers under this section should be sparingly used 
and in order toentitle a party to the benefit of this 
section, the case should involve not only a question 
of law but a question of general principle. - 

Where the questions sought to be raised in the 
Privy Council were chiefly as regards the extent to 
which the High Court was justified in interfering in 
second appeal with the concurrent findings of the 
lower Oourts to the effect that the sales effected bya 
Hindu widow were not supported by legal necessity 
a aja the property at a price far below the market 
value: < ; 

Held, that the questions were substantial questions 
of Jaw involving matters of principle and of impor- 
tance tothe Hindu community, and that leave to 
appealto ths Privy Council should be given. 
SHEO Pusan UPADHIYA V, DHAGWATH PRASAD SINGH 

- . + All, 342 
—————§5. 109 (c), 151—Ordér- suspending Advocate 

—Leave to appeal to Privy Council—Inherent 

jurisdiction to order suspension to ‘remain in 

abeyance, till disposal of appeal, 

Where an Advocate has been granted leave to 
appeal to the Privy Council against. an order of sus 
pension passed against him bythe High Court, vit 
is open tothe High Court by virtue of the inherent 
jurisdiction of the court, to let the order of suspen- 
sion remain in abeyance until the-appeal is disposed 
of by the Privy Council. BAHADUR Lan v. JUDGES oF 
Tue Hiau Court, ALLAHABAD All: 480 

s. 110 -Dismissal of plaintiff's suit in 
appeal by High Court—Appeal to Privy Council— 

Maximum valueto be attached—Interest, if can be 

included. = Ae 

Where the plaintiff's sui$is dismissed by the High 
Ccurt on appeal, the maximum value to be attached 
to his appeal to the Privy Council is the value of his 
suit asstated in the plaint and accepted by the trial 
Court. lt can make no difference whether that 
court allowed the claim in whole or in part or dis- 
missed it altogether. 

There is no rule of law enabling a plaintif to 
enforce the award of interest and it cannot, therefore, 
be deemed to be part of hbis claim. against the des - 
fendant and is not part of ‘the subject-matter. in” 
dispute on appeal to His Majesty in Council’, -within 
the meaning of s. 110, Civil Procedure: Code. 
VENKATAHRISAMI NAIDU v. KASTHURIRANGA APPASWAMI — 
Nalpu Mad. 139: 

s, 110 —Valuation of suit—Criterion. z 

Section 110, Oivil Procedure Code,. does not speak- - 
of the valuation of the suit as put in the plaint but 
of the value of the subject-matter in dispute or- of the 
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_Civil Procedure Code—conid. 
value of the property affected by it. KISHAN 
OHAND v LACHHMI OHAND All 450 
——s 115. 
See CIVIL PROCEDURE CODE, 1908, 8.73 87 
See Ovi, PRoOEDURE Cops, 1408, s. 105 222 


——-——8 115, applicability of. 

Section 115, Civil Procedure Code, does not apply to 
Revenue Court cases at all, In such cases, the revision- 
al jurisdiction of the High Court is confined strictly 
within the four cornersof s. 253, Agra Tenancy Act. 
KANAUJI ‘Lab v. OHIRANJI LAL All. 107 (b) 
————s -115-—Dismissal of application for 

‘execution in default—Decree-holder present and 

willing to pay process—Declining to exercise 

jurisdiction lawfully vested—Revision— Interference, 
- af proper—Oudh Civil Rules Appendix 8, Form 

‘No: 8—Applicability in’ the absence of negligence 

of decree-holder. © j 

Where the lower Court dismissed an application 
for execution for default although the decree-holder 
was: present and was willing to pay whatever process- 
fes waa required : É : 

‘Held, that ia declining to proceed with the execu- 
tion proceedings the lower Court declined to exer- 
cise a jurisdiction which was lawfully vested in it 
and that, therefore, an application for‘revision against 
the order was competent. 

In the absence of proof of negligence on the part 
of the decree-holder, the note to Form No. 3, Appen- 
dix D, Oudh Civil Rules, does not apply. BENI MADHO 
vy. BINDESRI SINGH. i Oudk 189 

s 115, High Courts powers under, See LAND 

ACQUISITION AOT, 1894,8.18 ' 111 
———g, 115—Interlocutory order—Interference in 

revision—When proper—Order refusing - amendment 

of plaint. i í 

The High Court has jurisdiction under s. 115, 
Civil Procedure Code, to revise an interlocutory order 
passed bya Subordinate Court from which no ap- 
peal lies tothe High Oourt. But it is only when 
irremediable injury willbé done and a miscarriage 
of justice will ensue if the court heldits hand, 
that- the court will interfere in current litigation 

“{Their Lordships refused to interfere with an 
order refusing permission to amend the plaint.) 
Mogamep Grootoov ABDUL Hamip Kuan Rang. 525 
———-s.115—Order disallowing objections to 

award—Revision—Maintainability. . i 

A revision is competent from an order disallowing 
objections to an award where the applicant wishes to 
challenge the validity of the order of reference itself. 
MOHAMAD AIJAZ ALI Kuan v. Basant Ral All. 191 
s 115 —Order, if interlocutory—Award— 

Rejection of objections—Court proceeding to pro- 

nounce judgment according to award— Revision, if 

lies—‘Case decided’, meaning of. 

Arbitration proceedings entered upon by the par- 
ties in the course of the trial of a suit are pro- 


pad 











ceedings in that suit and do not constitute a sepa~ 


rate case within s. 115, Oivil Procedure Code. 

Where a case in which the revisional jurisdiction 
- of the High Court is invoked happens to be asuit, 
then this ‘suit’ is alsoa ‘case’ referred to in s, 115, 
Civil Procedure Code, which requires to be decided 
before the record iscalled for and it is impossible 
for a case to be part of a suit, the suit being the 
unit for the purpose. of s. 115, > i r 


The High Court has only power to call for the 


record of a case which has been decided and , to 
exercise its powers in respect thereto. Ram Sarup 
v. Mogan LAL i 


| Lah, 309 
143—G. L—II : 


GENERAL INDEX. 


-who is called upon to decide all points 
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s. 115—Revision—Court overlooking néw 
provision of law, if sufficient ground for revision. ` 
Where the lower Court has over looked anew 

provision of the law, it is a sufficient ground’ for 

interference in revision. Jal KARAN v PANCHAITI 

AKHARA OHOTA NAGA Upasr Nanak SHAHI All. 324 

— —— § «= 115—Revision—Trial Court coming’ to 
reasonable decision on points of law involved— 
High Court taking different view on such points of 

-law—Whether a ground for interference—Inter- 
. ference justified when failure to proceed with stirt 
properly is due to gross or palpable error. ir 
Where a court has cometo a reasonable decision 

on the points of law involved and holds that a court- 

fee is insufficient the High’ Court cannot interfere 
in revision on the ground thatit takes a different 

view onsuch points of law.. It cannot be said that a 

court has exercised a jurisdiction not vested in it by 

law or has failed to exercise jurisdiction so vested when 
its action is“ the proper consequence of an erroñė- 
ous finding of law or fact reached with proper'caré 

and due exercise of jurisdiction. Oe ee A 
Interference: would be improper when the action 

of the court ie the result ofa finding reached with 

due care regarding .the sufficiency’ of court-fees’: 
for the Legislature wouldhave provided an appéal 
against such a finding if it had been intended that 
the finding should be reviewed by a superior court. 
Section 115, Civil Procedure Code justifies an inter- 
ference when the failure to proceed with a suit'in”-a 
proper manner is the result ofa gross or palpable 

arror. Natsu RATAN Sines v. RATAN SINGH © 
d aes Nag. 84 F. B. 

s. 115, 0. XLIV, r 1, Proviso— A pplication 

for leave to appeal-in forma pauperis—Issue’ of 

notice to opposite party and to Government Pleader 

—Summary ] 





rejection after ‘notice—Proviso, if 
applies—Material irregularity—Revision—Plea not 
taken in lower Court, whether: can be takèn ‘in 
revision., l es 
Where in an appeal filed in forma pauperis, the 
Appellate Court after issuing notice to the opposite 
party and to the Government Pleader - rejected the 
appeal summarily onthe ground that- there “was” no 
reason tothink thatthe decree appealed against 
was contrary to law or was’ otherwise erroneous ‘or 


unjust : - 
Held, that the lower Court was wrong in the pro- 
cedure adopted, because under 9, XLIV, r.], Civil 
Procedure Ŭode, the court might either reject the 
appeal summarily or issue notice to enquire into the 
question of the appellant's pauperism, -but having 
issued notice, it was not opento the court to fall 
back on the proviso to O. XLIV, r. 1 which related 
only to summary rejection upon a pertsal of the 
judgment and decree appealed against. 
Held, also, that as the court had acted with material 
irregularity in the exercise of its jurisdiction, a Te- 
vision was competent. E 
Even if a plea as to the irregularity of procedure 
is not urged inthe lower Court; there 1s no bar to 
its being taken in revision: HusraJi v. BALKARAN 
SINGH . All: 321 
_ eg 115, Sch. ii, para. 3—Arbitrator—Whole 
case referred to arbitration—Court, if should 
frame issues noting points in dispute—Powers of 
arbitrator—Plea of jurisdiction involving - quesizons 
of factand law—Power to refer. 
Where a -whole case is referred to an arbitrator 
in -dispute 
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between the parties it is not necessary for the court 
to frame issues noting the points in dispute between 
the parties and refer them specifically to the arbi- 
“trator. 
. Where a plea as to jurisdiction depends on ques- 
tions of fact as well as of law, an arbitrator has full 
, povri to decide the question, and a court will nut 


e. acting illegally in referring such a question 
an arbitrator. MOHAMMAD AIJAZ ALI KHAN v. BASANT 
Rar All. 191 





: $. 115 (c), O XXxXIX, r. 2— Revision—‘A cting 
illegally in the exercise of jurisdiction'—Error 

of law—Revision—Temporary injunction, granting 

of—Principles—Interference in revision. 

Per Boys, J.—In considering s. 115, cl. (e), Oivil 
Procedure (ode, the court should consider whether 
the court below having jurisdiction in the matter, 
did, in the exercise of its jurisdiction, act illegally 
or with material irregularity. Any illegality or 
material irregularity may be a basis ‘for revising the 
.order ofthe lower Court, and it is left entirely to 
. the Revisional Court to determine whether there has 
been such illegality or material irregularity as will 
dispose it to interfere. If a question of jurisdic- 
La Involved, the court may act under cl. (a) 
er (b). 
. Per Niamatullah; J.—If the court was competent 
to determine a question of law and did determine 
it, the High Court cannot interfere in revision mere- 
ly because it considers that decision to be erroneous 
in pou of law, .- : 
| I a court grants or refuses to grant a temporary 
Injunction on the ground of balance of convenience 
it 18 not correct tosay that the discretion has been 
exercised otherwise than judicially only because the 
court of revision thinks that, it would have passed a 
different order in the circumstances of the case. 

Per Boys, J.—The condition relating to the grant 
of temporary injunctions are governed bythe Givi] 
Proredure Code. They are not identical with those 


applicable to perpetual injunctions. District Boarp 
OF FARRUKHABAD V IKHLAGUE HUSAIN 


All 
——— 8s. 115, 151—Order of lower Court penile 
in wnconventence 


K to public—Whether oro 
. reviston—Inherent powers of court, tf to pinan ka 

Where on an application for revision against an 
order restoring an injunttion restraining the applic- 
ant from holding an election, it appeared that the 
lower Oourt neither assumed a jurisdiction with 
which it was not clothed nor failed to exercise a 
jurisdiction which was vested in it by law: 

Held, that if the order resulted in inconvenience to 
Bie DODI, ee os not amount toan illegalit 
or toa material irregularity in t i 
a ae ‘a the ja we Gourt. he exercise of the 

, further, that the circumstance i 
not warrant the overriding of s, 115, Cy ee 


Oode, by an application of the inherent pow 
) ers 
Court under s, 15). RETURNING OFFICER, Meee 


BOARD, SHAHJAHANPUR v MOHAMMAD ALI HUSAIN KEAN 


All 143 (b) 


S 144. See PROVINOIAL Insouyenoy Act 
3 


~ 1920, 8 5 


330 
5. 145. See LIMITATION A 
ARTS. 181, 182 : acne are 
——— 8. 145—Mortgage decree—Suii by d 
- -Application by plaintiff in the suit ae hi yy 
execution of decree—Third party executing bond in 
_ plaintiff's suit—Decree, if can be executed against 
executant of bond—A pplicability of a 145. 
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A was the holderof a mortgage decree against G 
and others. G filed asuitand made an application 
for an injunction directing that the sale in execution 
of the mortgage decree should be stayed, during 
pendency of his suit and onan undertaking by R, 
by executing a.bond that if the suit of G was dis- 
missed and A suffered any loss, the loss might be. 
made good from certain specified properties of R, 
the sale was stayed. The bond was filed in G's suit, 
which was ultimately dismissed and A the décree- 
holder who could not realize the whole amount from 
the sale, proceeded to execute the decree against 
R: 


Held, that the decree could not be executed against 
E inasmuch as the undertaking was given in G's 
suit and notin the proceedings in execution relat- 
ing to the ;decree sought to be executed by A, to 
which he was a perfect stranger. Section 145, Civil 
Procedure Codé did not apply, to the case. Sav 
Ram KISHORE ò OHIRANJI LAL All, 401 

ss. 148, 151— Order under inherent power for 
“doing an act—Power to extend time—S.- 148, 
applicability of. ‘ast es 
The court granted stay of delivery of posses- 
sion in execution of a decree conditional on the 
defendant paying the rent to the plaintiff by thé 
end of February each year, the first payment to 
be made by February, 1932 but the rent was not 
paid in February, 1932, and the court granted 
extension of time and continued tke stay: | _ ’ 
- Held, (4) ‘that the order for stay was not under 
O. XLI, r. 5 (3) and that it must be considered 
as an order passed unders. 151; 

(ii) but an act done under s. 151 was still an act 
allowed by the Code and s. 148, Oivil Procedure 
Code, was applicable and the court had power to 
extend the time. SUBRAMANIAM OHETTIAR v, SUBBIAH 
AYYAR Mad. 903 


s 151. 
See Civit Procepure Cope, 1908, 8, 47 
See Olvit Proozpure Cope, 1908, s. 109 (c) 480 
See Civit Procepure Cone, 1908, s. 115 143 (b) 
&.151—Application to restore suit, dismissal 
of—Application becoming ` time barred—Whether 
‘Court has power to restore application— Inherent 
power of court—Lawful bar of limitation: 
Section 151, Civil Procedure Code, does not con- 





854 


fer on a court power to restore an application to 


restore a suit after that application itself has 
become time-barred. The defendant after the 
plaintiff has exhausted his statutory limit of time 
clearly has justice on his side and the court has no 
right to interfere in order to overridea lawful bar 
of limitation. M. V. SUNDARESA AYYAR v. PACALA 
SUBBA Rao Mad. 240 
S 151—Court sale held in contravention of 

express direction of court—Inherent power of 

court to set aside the sale 

The court can, where itsorders have not been 
carried out, and it has been misled, correct itsown 
error. When, therefore, an execution sale is held 
contravening the express direction of the court, then 





the court can suo motu set aside the sale under 
8. 151, Civil Procedure Code. Govinpa PADAYACHI v. 
VELU MURUGAYYA CHETTIAR Mad. 454 


8. 151—Inherent powers of court, whether 
. can be exercised to restore cases. ` 

Where a statute has provided one express remedy 
for a particular default, it is not competent for -the 
courts to go behind the statute by the exercise of 
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their inherent powers and create remedies other 
than those provided by it. Consequently the High 
‘ Court should not interfere, by virtue of its inherent 
jurisdiction, in order to restore cases. DAROPADI v. 
ATMA RAM Pesh. 158 
—~- —-3.151, O. IX, rr. 8, 9—Suit for profits— 

Dismissal for want of prosecution-~Restoration of 
_ suit—Nature of order —Revisability—Order not on 
_merits—Interference by High Court, propriety of. 

A suit for profits which had been adjourned on 
several occasions to enable the plaintiff to product 
evidence was ultimately dismissed “for want of 
prosecution.” The plaintiff applied for restoration 
and the court granted the application. In revision: 

Held, that the order dismissing the suit, not 
being one either in fact or in form, on the merits 
it didnot come within O. XVIJ, r. 3, Oivil Pro- 
cedure Code, but was one under O IX, r. 8, Civil 
Procedure Code, and could be set aside under O. 
IX,r 9 or s. 15l, Civil Procedure Code, and that in 
either case it was not appealable to the District 
Judge and hence no revision lay to the High Court 
under s. 253, Agra Tenancy Act. 

Even if an order is revisable by the High Court 
the High Court is not bound to interfere with 
orders which are not passed on the merits in 
cases where trialon the merits is desirable. PANNA 
Lat v. BasDEO j “All 307 
————§.151, O IX, r. 9—Ezxecution of decree— 

Dismissal of objection for default of appearance— 

Inherent power to restore. 

Where an objection to execution has been dismissed 
for default of appearance of the objector the court has 


inherent power to restore the same ifthe objector had . 


sufficient cause for his absence. 
The fact thata party has another remedy which 


involves trouble does not debar the court in every- 


case from exercising its inherent powers. RAGHUNATH 
v Kratos Br Nag. 584 





~ S. 151, O. XLVII, r. 1—Adjudication of father 
as insolvent—Ex parte order for delivery of 
property of insolvent and minor sons—Petition by 
minor's guardian for review—Competency of— 

Appeal, if lies—Provincial Insolvency “Act (V of 
1930), 8. 79 , kk l 
` The father of the minor petitioners was adjudicated 
insolvent and the Official Receiver obtained an 
ex parte order that his debts were binding upon 
them. The property, including their interest, was 
sold by the Official Receiver and the purchaser 
applied for and obtained an ex parte order for 
delivery ofthe property. After delivery was given, 
the minors through their mother applied for review 
of the order: 

Held, that under the circumstances in the 
application was made recourse tothe review pro- 
cedure would not be justified andthatifthe Judge 
was competent to reconsider his former order, it must 
have been under the general powers conferred by 
s. 151, Civil Procedure Code. 

. Held, further, that the order was appealable under 
s. 75, Provincial Insolvency Act. Ramarasa NADAR 
Vv. CHIDAMBARA NADAR Mad 613 


O. l, rr. 3, 10—Misjoinder of parties— 
Exoneration of parties wrongly joined—Effect— 
Procedure. : 
Where parties have been wrongly joined and the 

euit against them is given up by-the plaintiff, or 
upon that ground he exonerates them or there is a 
finding come to that they have been wrongly joined, 
then the correct procedure is to strike out their 
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names as having been improperly impleaded, On the 

exoneration or the striking out of the names of per- 

sons on the ground of misjoinder, they cease to be 
arties to the suit. JUJISHTI PANDA v. LAKSHMANA 

Mad. 476 

————0. |, r. 8—Scope of—Suit against Managing 

Committee. es 

Order I, r. 8, Civil Procedure Code, has no applica- 
tion to such a case where all the members of the Manag- 
ing Committee for the time being are sued. The 
Committee stands for the school in law and the decree 
against them binds the school, The analogy of a 
club does not apply to such a case.’ TaRAPRASANNA 
GANGULY v. NAKESH CHANDRA CHAKRABARTY Cal: 457 
-= O.l, r. 8—Representative suit—'Numerous 

parties’, meaning of—Omission to giveexpress leave, 

effect of—Omission to issue proper notice—Validity 
of proceedings—Procedure to be followed, 

A suit can be instituted under O. I, r. R, Civil Pro- 
cedure Code even though the parties are not capable 
of being ascertained. ee ak 

Itis not necessary that leave to sue under O. I, r. 8, 
Civil Procedure Code should be expressly recorded; 
permission may be inferred from the proceedings in 
the trial Court. - 

The issue of a proper notice and its service either 
personally; or by public advertisement, on the persons 
concerned is an indispensable preliminary to the trial 
ofthe suit under O. I, r 8. Omission to issue such no- 
tice vitiates the entire proceedings 

The insertion of the notice in a newspaper publish- 
edin English and having little or no circulation 
among the class of persons to which the members 
belonged, cannot be said to be effective service in 
accordance within the provisions of O.I;r.8, © - ~ 

But a suit cannot be dismissed by the Appellate 
Court merely because no proper notice was issued by 
the trial Court. PUNJAB CO-OPERATIVE BANK | 1p. 
v. HARI SINGH - Lah. 742 
— , r. 9, O. XXXIV, r. 1—Suit to enforce 

mortgage—Non-compliance with provisions of 0. 

-XXXIV ,r. 1—Whether fatal to suit | 

Non-compliance with the provisions of O. XXXIV, 
r. 1, Civil Procedure Code, is not fatal to a suitfor 
enforcing a mortgage; the provisions -of O. I, r.9 
are applicable to a mortgage suit: UMESH OHANDRA 
MONDAL v. Hemanca OHANDRA Matty : Cal. 315 

=O 1,r 13—Objection ds to non-joinder— 

“Not to be entertained when raised too late. we 

Objections as to non-joinder of parties under 
O. I, r. 13 cannot be entertained when they 
are raised too late, e g., when the court has 
finished thecase except for delivery of judgment. 
J. O. BHATTACHARJI V, ÍSHTIAQ HUSAIN KHAN 

-  Oudk 838 


O. VI, r. 7—Amendment of plaint—Principles 
—False plea, effect of. | 
If a false defence is deliberately taken up and 

persisted in, leave to amend should. not as.arule be 

granted. But where it would be more in furtherance 
of justice if the amendment is allowed than otherwise, 
leave may be allowed. The plaintif sued on the 
basis of a geneological table in which one link was 
false and onthe suit being dismissed preferred an 
appeal and prayed for amendment of the plaint so 
as to base it onanew genealogy collected from 
genuine documents. The defendant had not succeed- 
ed in proving any title : | 

Held, that considering all the facts and circum- 
stances of the case the amendment should: be allowed, 

HARI BHAJAN Das v. GANAPATHI Das - - Cal. 327 
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O. VI, r. 17. See Civiz Procepure Cope, 

1908, 8 47 504 
————0. VII, r. 10. See Acra Tenanor Aor, 1926, 
' 6 44 462 





: O.1X, rr. 8,9. See Orvin Procepure Copp, 





190?, s. 151 307 
-=—— O IX, r. 9. ʻi 
See CIVIL Procepure Cope, 1908, s 105 222 

See Orvis Procepure Cobe, 1908, 8. 151 584 


—— 0. IK, r 9—Application to restore— Sufficient 

cause for non-appeardnce—Necessity of showing. 

In ordér to satisfy the requirements of 0). IX, 
r. 9; Oivil Procedure ‘Code, sufficient cause for non- 
wppearance has to be shown. ‘The order challenged 
cannot™be gone into the ‘merits, “as to do so’ will 
amount to’reviewing that‘order. DAROPADI v. ATMA 


Ram a? . ` Pesh 158 
+ 0. IX, r. 13 See Orvin Procepure Cope, 

1908, 6.20 ` NG 710 
——— 0. XI, r. 21, O, XVII, r. 2—Absence of 


' defendant on adjourned ‘date—Ex parte order— 
Dismissal of application to set aside ex parte order 
without inquiry—A ppeal—A pplicability of 0. XVII, 
r.2—0. XI,r 21, when applies— Effect of default to 
produce documents. 

‘In ‘a suitfor rendition of accounts the defendant 
did not appear on the datefixed and the gasè was 
adjourned for his appearance. He again made'd default 
and the court decided “t6 proceed against him under 
O; XVU, r. 3, © P.O, but the plaintiff had not his 
evidence ready and as the books were in possession 
óf the defendant’ he was summoned as a witness on 
behalf of the plaintiff. In the meantime the defend- 
ant made an application for the setting aside of the 
èx parte proceedings against him and alleged ‘that 
he -was'prevented by illness from appearing'in court. 
He presented å medical certificate with his applica- 
tion. The Judge without making any enquiry dis- 
missed the application “and after examining the de- 
fendant ‘who' was ‘present ‘with his books as a wit- 
ness on behalf of the plaintiff passed a decree 
against him : - 

”“Held, that O. Kl, r. 21, didnot apply tothe facts 

ofthe case, and that the only effect of the: defend- 

ant g failure “to produce the'documents could be that 
be might lose the right to produce those documents 
at a-later stage in support of his case, 

Held, also, that the circumstances which would 
enable a court to strike off a plaint or a defence 
under O. XI, r. 21 had not come into existence in 
the case, and that the trial Court ought to have pro- 
ceeded under O XVII, r. 2, Manowar Das v. DARBARA 
SINGH. i Lah. 355 
=O XXI, r. 11—Instalment decree— Discretion 

of gourt, exercise of—Amount of instalment and 

. period for payment. 

In directing payment of a decree by instalments 
the fixing ofthe amount of the instalments and the 
period for their payment, are matters for the discre- 
tion of the court But it isa discretion which is to 
be exercised within bounds and should not be exer- 
cised in a manner which may constitute a virtual 
denial of the decree-holder's rights. 

Where the court fixed the amount of instalment at 
such a figure that it would take the plaintiff more than 
seven years torecover the amount and allowed no 
future interest, the High Court altered the order by 
increasing theamount of instalment and allowing 
future interest. REoTI Prasan v. KUNJI LAL All. 44 
0. XXI r. 20—Effect of— Res judicata— 

Reciprocity--Necessity of. 
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For operation of res judicata there must be re- ~ 
ciprocity. If in execution of a decree at the instance 
of an attaching creditor it is decided that a decree 
is barred by limitation, this decision is not bind- 
ing upon the decree-holder and if it is decided 
otherwise, it cannot be pleaded as res judicata 
by the decree-holder ifthe question arises directly 
between the decree-holderand the judgment-debtor. 
DHANDHANIA v Hazarr Ram MARWARI Pat, 542 
~ -O. XXI, rr. 22, 89—Notice under 0. XXI, 

r. 22—Sale held without notice, effect of—Legal 

representative of deceased judgment-debtor applying 

to postpone sale—Consent order by High Court 
regarding terms of sale—Legal representative 

. debarred by his own conduct from quéstioning 
jurisdiction of court to order sale. 

A sale held in the course of execution proceedings 
without the issue of a notice to the legal represen- 
tative of a‘party in a case to which O. XXI,r 22, 0.. 
P O. applies is irregular and inoperative as against 
such legal representative. 

But O.. KAL, r. 22, was enacted solely in aid of 
judgment-debtors and their legal representatives, 
and those persons in whose favour the rule operates 
may ‘by their conduct debar themselves from the 
right of insisting upon its enforcement. They 
can also be precluded by their conduct from “cha)- 
lenging the validity ofan order which was made 
without issuing the prescribed notice. S à 

A the legal representative of a deceased judgment- 
debtor applied to have a salein execution set aside 
on the ground that he had not been served with 
notice under O. XXI, r. 22, Civil Procedure Code. It 
appeared that the notice of the sale had been 
published and held by the court to have been duly 





‘served-on A by substituted service. It also appeared 


that he had appeared during the sale pror nen “in 
the executing Court and had _ applied for ‘a post- 
ponement of asale which application had “been dis- 
missed, and that a consent order had been passed by 
the High Court regarding the terms of the sale: _ 

Held, -that A wag debarred by his own conduct from 
questioning the jurisdiction of the court to.order the 
sale, on the ground of absence of noticaunder Q. 
KAI, ri 22. BIMALANANDAN Prasap v. UNITED 
REFINERIES Ltp, ~~ Rang. 299 
———— 0. KAI, r. 46—Mortgage debt—Jurisdiction 

to attach—Locality of mortgage debts—Tests of., 

The locality of a mortgage-debt is where the mort- 
gage bond is to be found and the court within whose 
jurisdiction a mortgage bond is to be found has 
jurisdiction to attach the mortgage debt even though 
the property mortgaged and the mortgagor are outside 
its jurisdiction. 

The mortgage-debt is also payable where the judg- 
ment-debtor mortgagee resides, for unless a particular 
place beagreed uponfor payment of the mortgage 
debt a personal tender is generally necessary. 

For the purpases of execution a debt due to the 
judgment-debtor under a hypothecation bond is 
movable property within the meaning of O. XXI, r, 46, 
Civil Procedure Code. DHARANIDHAR Roy v P. D, 
SETHI - Cal. 785 
— O, XXI, r 58—Mortgage decree—Claim under. 

0. KAI,” 58, maintainability of. 

An objection undir O. XXI,r 58, C P.O., is not 
maintainable where property is proposed to be sold in 
execution of aimortgage decree. Kunpan Lat v. 
ALLAH Banus Lah. 246 
——— 0. XXI, rr. 58, 62—Order for interim 

attachment—Oral objection--Absence of formal 
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application—Decree-holder not objecting to want of 
application—Dismissal of application for attach- 
ment—A ppeal—Decree-holder debarred from urging 
want of formal application. a l 
- A decree-holder applied to attach certain properties’ 
.in the hands of trustees and interim attachment was 
ordered. Notice was issued to the trusteesand the 
judgment-debtor to show cause why the interim 
order should not be made absolute. The trustees 
objected orally but no application was made under 
O. XXI, r 58. This procedure was not objected to by 
the decree-holder and the court released the properties 
in the hands of the trustees. On appeal by. the 
decree-holder he urged that as there was no formal 
application under O. XX1,r 5°, the subsequent. pro- 
ceedings and the order passed thereon, were without 
Jurisdiction; | 
Held, that inasmuch asthe objection wasnot raised 
in the lower Court norin the memorandum of appeal, 
the appeal was incompetent TAYABJIE MULLA v. 
RUNCHOREDAS - Sind 702 
—-——O XXI, r.63—Suit under, by ostensible owner 
of le under registered sale deed—Burden of 
proof. Mr 
Where the ostensible owner of property under a 
registered sale deed institutes a suit under O. XXI, 
r. 63, and facts are admitted which throw suspi- 
cion on the genuineness of the transaction the burden 
of proof lies on the plaintiff, but if no such facts 
are admitted the contrary is the case. MANNOOLAL v. 
NANDKISHORE , Nag. 419 
— — 0O. XXI, r. 66 See CIvıL PROCEDURE CODE, 
1908, O XXI, r 99 , _ 673 
—————Q. XXI, r. 89—Sale of several items on same 
date— Judgment-debtor applying to set aside sale of 
one item on depositing its price plus penalty—Sale 
of the item, if canbe set aside. . 
Where several items of property were sold in 
auction on one and the same date and the judgment- 
debtor applied to set aside the sale of one of. these 
items depositing the price of thatitem plus the 
penalty of five per cent ‘without depositing the 
whole of the decretal amount for which the prop- 
erties had been put up for sale claiming reduc- 
tion on account of the prices paid by the auction- 
purchasers forthe other items | oe 
_ Held, that the amount which he need not deposit 
was the sum which had been received by the de- 
eree-holder between the date of the proclamation 
and the date of thedeposit or, at any rate, before 
the expiry of 30 days from the dateof the sale, 
and that the judgment-debtor could take advantage of 
the provisions of O. KAT, r. 84, O. P. O., only if he de- 
posited the whole of theamount for which the prop- 
erty. had- basen ordered to be sold minus what had 
been received by the decree-holder before the ex- 
pity ofthe prescribed time. MANNU; NAIK v, MATHURA 
PRASAD All 127 


—_——0. XXI, rr. 89,92, 94 See OIVIL PROCEDURE 
Cope, 1908, s. 47 854 

—_—_——0. XXI, r. 9O—A pplication to set aside sale— 
Material irregularity—Sale of ancestral properties 
first—Omission to mention hour to which sale iè 
adjourned—Gross under-valuation—Judgment- debtor 
obtaining adjournment agreeing to sale without fresh 
proclamation—Omission to. raise objection when 
notice is served on sale . proclamation—Right to 
raise objections at subsequent staye—Waiver— 
Estoppel. 


Ag there is no rule which fixea the’ exact order 
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in which different properties ordered to be sold by 
different courts should be sold there is no serievs 
objection to the sale officer taking up -the nor- 
ancestral properties for sale in the first instance 
and he does not commit any irregularity in doing 60. 
Where a. judgment-debtor gèts 4 postponement ‘of 
the sale agreeing that asale may be held after the 
time- granted without. a fresh proclamation-for: sale 
it. is no longer open to him to say that the sale, which 
took! place without any: fresh proclamation;~is 
vitiated because there was some irregularity iñ- the 
sale proclamation issued on the previous’ occasion. 
An omission to mention the incumbrances in the 
sale proclamation -would not by itself: be injurious to 
the judgment-debtor, because it would only be likely 
to persuade the auction-purchasers to-offer’a higher 
price < - l 
Where a sale is postponed itis theduty of a court 
to specify not only the day but also the hour to 
which a sale is adjourned. - But as regards larided 
properties General Rules (Civil, Vol.. 1I, page'3, 
Appendix 1 (B) (1) r. 2 lays down that “the sale` shall 
commence at noon at all ‘seasons in all districts. In 
such cases apart from the question that there is a 
definite rule in existence’ which lays down at what 
time the sale is to commence, and that, therefore, the 
intending purchasers presumably know the usual 
hour, the failure to mention the exact hour in the 
order ceas:s to be a material irregularity when ‘is 
agreed that no proclamation or notice of the: sale 
would be issued. i Si 
Gross under-valuation of the properties in the .pro- 
claniation of sale is a material irregularity but when 
notice is served on ‘the judgment-debtor ` under, Q. 
XXI, r. 65, Civil Procedure Ocde and hedoes, not 
raisé any objection then on this acoré, he cannot, 
ünder the provisions əf the amendment’ madé ‘to 
O- XXL; r. YO by the Allahabad High Court be 
allowed. to urge this objection-as “4.-ground ‘for 
setting aside the sale under O. XXI, r- 90, Civil Pro- 
cedure Oode. CHOTTAN LAL v. MOHAMMAD'IKRAM |" 
——OỌ XXI,r 90—Attachment before judgment— 
Decree—Sale of property in execution of decree-in 
another suit—Decree-holder, if person.:affected by. 
the sale—Application. to set aside sale by him— 
Maintainability of. ` ae AG 
A person who obtains an attachment “before judg- 
ment of a property and who afterwards gets a.decree 
is a person who has a pecuniary interest-in the 
property and is, therefore, one whose- interests are 
affected by the sale of the property It is, therefore, 
competent for him to apply under O. XXL, r. 90, 
Civil Procedure Code to set aside a sale of the prop- 
erty in pursuance of a decree in another suit. > 3.-_ 
VENKATESHA KAMTHI V. VITLA BHAKTA .. Mad 432. 


____-O XXI, r. 90—Sale proclamation—Great 
discrepancy between value stated. in; proclamation 
and real value--Inference of fraud—Application 
to set aside sale beyond 80, days of sale—Fraud of 
decree-holder established—Date o; judgment-debtor's 
knowledge of fraud—Burden of proof. an 
Where the discrepancy between the value -of prop-, . 

erty as stated in the sale proclamation and the real . 

value is so great as to. shock the conscience, the dis- 

crepancy is itself valuable evidence of fraud on the 

part of the decree holder and a sale conducted in * 

pursuance of such a proclamation should not be. 

upheld. , i P MB ee Oe ae 
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In the case of a court sale when once fraud is 
established the burden of proof is on the decree- 
holder or the auction-purchaser,as the case may be, 
of establishing thatthe person injured by his fraud 
and suing to recover property has had clear and 
definite knowledge of those facts which constitute 
fraud at a time which is too remote to allow him to 
make the application. RAMIZADDIN BASAR v. NAIMADDI 
BABAR ' Cal 284 
——— 0. XXI, r. 92. See TEANSFER OF PROPERTY 

Act, 1882,8 6 (dj 575 
‘——— 0O. XXI, r. 93—Mortgage decree—Sale— 
“Subsequent suit by stranger—Stranger declared 
entitled to property—Suit by purchaser for money 
If les—Caveat emptor, doctrine of —Applicability 
to auction sales. 


The principle of caveat emptor is applicable. to 


auction sales in court. 

Under the Civil Procedure Code an auction- 
purchaser has been given a statutory right, under 
O. XXI, r. 93 to recover his purchase-money when 
the sale has been set aside on the ground that the 
judgment-debtor had no saleable interest in the pro- 
perty sold (in accordance with the provisions of 
O. XXI, rr. 91 and 92) and hehas noright to 
obtain a refund upon any other ground. In other 
words, the auction-purchaser has no nght to recover 
his purchase money unless the sale has been set aside 
under O. XXI, r. 92 

Where a person purchases a certain immovable 
property in execution of a mortgage decree but 
he loses it under a decree in a suit by a stranger 
against the mortgagor and the mortgageein which 
the stranger is declared to be the trus owner of 
the property it is not open tothe purchaser to bring 
a regular suit against the mortgagee. SAHU DEPUTY 
SHANKAR v. MANGAL SEN All. 429 

i -O. XXI, rr. 97, 98. See Orvin PROCEDURE 

Cope, 1908, a, 47 420 
—=>—— 0: XXI, rr. 97,101. See PROVINOIAL Insor- 

VENOY ACT, 1920,8 4 ` 833 


——~— 0O. XXI, rr. 97, 103—Execution—Executing 
Court not giving delivery—O. XXI, r. 97, if 
‘applies—Limitation Act (IX of 1908), Seh. I, 
Art. I-A. , 
Order XXI, r.97, Civil Procedure Code, does not 

apply when there is no attempton the part cf the 

executing Court to give delivery to the decree-nolder 
or auction-purchaser. 

. Where a decree-holder or auction-purchaser applies 

to.be put in possession of property alleging that 

despite repeated demands the person in possession 
was unwilling to give him possession, the applica- 
tion isnotone under O XXI, çr. 97, nor isthe 
order onemade under O. XXI, r. 99. A suit filed 

thereafter for possession of such property is not a 

` suit under O. XXI r. 103, soasto make Art. 11-A, 

Limitation Act, applicable. KIRoN Sosnr Dasiv. 

OFFICIAL ASSIGNEE OF CALCUTTA Cal 381 


O. XXI, rr. 98, 99,101, 103—Order under 
rr. 98 99 or 101—Whether conclusive—A ppeal, 
if lies. 

‘Order XXI, r. 103 merely lays down that where 
an order is passed against a person under rr, 98, 
99 or r. 101, the order is conclusive, subject to the 
separate suit, it doesnot say that where the order 
falls under some other section es well, the order 
would still be conclusive and no appeal would lie 
therefrom. BAREDD AHMAD v, Raza HUSAIN ALl 420 
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——— 0. XXI, r. 100—Whether includes legal 
representative— Objection under the rule, if can be 
made against landlord put in possession of holding 
sold in auction—Bengal Tenancy Act (VIII of 1669), 
8. 26-F (6). =e 
An objection under O-XXI, r. 100, Oivil Proce- 

dure Oode, can be made against a landlord placed in 

possession ofa holding under s. 26-F (6; Bengal 

TenancyAct, such landlord in possession being 

in the same position as an auction-purchaser. Raga 

REsHEE Casg Law v. JARILAL MAHAPATRA Cal 141 1b) 

—OQ, XXII, r. 1—One heir brought on record— 
Other heirs filing affidavit relinquishing their 
rights—W hether constitutes transfer of their rights. 
Where one of the heirs of a deceased plaintiff was 

brought onthe record in time and the other heirs 

filed an affidavit to the effect that they had relin- 
quished their rights in favour ofthe heir brought on 
the record : 

Held, thatthe affidavit did not constitute a 
transfer of the rights ofthe heirs infavourof the 
heir on the record, and that the suitabated as re- 
gards the heirs whose names were not brought on the 
record. SEHER PAL Sines v. AIJAZ FATIMA All. 33 
O. XXII, r. 4—Representatives impleaded 

after notice—Subsequent plea that all representatives 

were not impleaded and suit had abated —Maintain- 
ability -Mortgage suit— Question of paramount title 

—Res judicata. 

The plea thata particular representative of a 
deceased defendant was not impleaded cannot be 
allowed to be raised after the legal representatives of 
the deceased person have been substituted by the 
court under O. XXII, rr. 4 and 5 after notice to all 
the parties concerned. 

In a suit on a mortgagee the court need not 
consider questions of paramount title and the rule of 
res judicata will not prevent the parties from raising 
such title in a subsequent suit. UMESH CHANDRA 
MONDAL v., HIMANGA CHANDRA Marty Cal. 315 

O. XXII, r 4—Suit relating to mortgage— 

Death of some of co-mortgagors— Abatement, whether 

total—Tests. 

B mortgaged his properties to 
after his death they were mutated in the names of 
his descendants C, B and E. C madean application 
before the Assistant Collector for redemption and ob- 
tained a decree for possession on payment of Rs, t95. 
The plaintiffs then brought the present suit for a 
declaration that the land could only be redeemed on 
payment of Rs. 1895. D died after the institution of 
the suit and his representatives were not brought on 
the record within time : 

Held, that this was one ofthe speciel -cases where 
the rule of total abatement must be applied end the 
appeal abated in toto: The testin such cases ig 
whether the interests of the deceased and the other 
defendants are severable anda declaration can be 
made defining the rights of the plaintiffs against the 
surviving defendants without reference to the posi- 








the plaintiff and 


-tion of the deceased's share 


Per Monroe, J —“ The rule of total abatement 18 
a highly technical rule and should not be applied 
unlees itmust be.” Firm Para MAL-NARAIN Das v. 
MURAMMAD ALI Lah. 364 
O XXII, r. 9—Death of decree holder ajter 
preliminary decree—Abatement—Finai decree mode 
without set.ing aside abatement—V aliduty of final 
-decree—A batement, effect of. 
Where after the passing of the preliminary decree 
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in a case the decree-holder died and his sons applied 
to the court for making the final decree without any 
prayer to set aside the abatement which had taken 
place on the failure of the sons to get their names 
brought on the record, and the court passed a final 
decree andthe defendants filed a suit to declare that 
the decree was a nullity : 

‘Held, thatthe abatement did not amount toa final 
disposal of the case, that the court did not cease to 
have jurisdiction in the matter in which the abate- 
ment took place and that consequently the final decree 
was not bad for want of jurisdiction and the suit 
was not maintainable. | 

The court does not cease to have jurisdiction when 
an abatement takes place. BADRI NATH?U, RAJA RAM 

All. 35 

— ——0O XXil, r. 10—Suit against Managiag Com- 

mittee of School in representative capacity— Change 

in members of representative body— Devolution of 
interest. - ; 

In a suit against the Managing Committee of the 
schoolin their representative capacity if there is a 
change in the members of the representative body 
there is really a devolution of interest within the 
meaning of O. XXII, r. 10 of the Civil Procedure 
Code. TARAPRASAMA QANGULY ~v. NARESH CHANDRA 
QHAKRABARTY Cal. 457 
——— O0, XXII, r. 10—Devolution of interest— 

Whether means devolution of entire interest—Decree 

against plaintiff—Death of plaintiff—Appeal by 

widow--Death of widow—Mortgagee of deceased 
plaintiff—Competency to continue appeal — Costs. 

There is nothing to justify the view tbat the devo- 
lution of interest contemplated in O XXII, r. 10, 
Givil Procedure Code, isa devolution of the entire 
interest. 

A was the mortgagee of the rights of the plaintiff 
in the suit. The suit was dismissed and the plaintiff 
having died in the meanwhile his widow filed an 
appeal against the decree. The widow also died and 
“A filed an application to the High Court for permis- 
oH, io continue the appeal under O. XXII r. 

0 (1); 

Held, that A being a mortgagee of the deceased 
plaintiff's share in the suit properties, an ‘interest’ as 
contemplated by O. XXII, r. 10 had devolved on him 
and he might therefore be allowed to continue the 
appeal. i : 

Held, also that A being thus declared competent to 
conduct the appeal, on the dismissal of the appeal, he 
should pay the costs of the respondents. MANNALURI 
YEGNANARAYANAMURTHI V MUNNALURI BALAKRISHNAYYA 

Mad. 578 
O. XXIII, r.1 (3), O. XLI, r. 20—Withdrawal 

of suit against one of two de fendants—A ppeal — 

Impleading of person struck off as respondent, 

legality of. : i 
A co-sharer ina village instituted a suit against 
two persons 4 and B, in respect of village profits. 
Preliminary issuesas tothe manner in which the vil- 
age was heldand the respective liability of the 
defendants to accountfor the village assets were 
framed anda finding was giventhat B was not liable 
to account Before judgment was given the plaintiff 
applied to have B struck of fromthe plaint and his 
request was granted. In appeal against the decree, 
plaintiff sought to make B also liable ; 

Held, “that the withdrawal of the suit against B 
was final and irrevocable in the absence of permis- 
sion to institute a fresh suitin respect of the same 
subject-matter and that B could not be made a re- 
spondent under O XLI, r. 20, in the appeal, as B 
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could in no way be said to have any further interest 
in the proceedings at all. GANPATRAO WAGLE v. 


GANGADHARRAO : Nag. 88 
——— O. XXIX,r. 1. See Orvin PROCEDURE Oops, 

1908, ss 85, 87 348 
—-—.- O. XXXII, r. 3. See EXECUTION 228 





O XXXIV—Power to appoint Receiver. 

The court has no power to appoint a Receiver in 
execution of a mortgage decree, Order XXXIV, 
Civil Procedure Code, which applies to such cases is 
self-contained and all that the executing Court can do 
in the execution of a mortgage decree is to direct the 
sale of the property mortgaged. GIRDHARI Lat v. PARS 
RAM Lah. 574 

Ta — O XXXIV, r 3 ~Preliminary decree for 

foreclosure—Compromise varying decree—Right to 

apply for final decree—Power of Court to extend 
time fixed for payment, 

The fact that a preliminary decree on a mortgage 
has been altered by a compromise between the parties , 
does not take the case out of the purview of 
O. XXXIV, r. 3 of the Civil Procedure Code so as to 
prevent the mortgagee from applying for a final 
decree or to preclude the court from granting ex- 
tension of time for payment for good and sufficient 
cause, provided the parties have not by the compromise 
contracted themselves out of the provisions of 
O. XXXIV,r.2. The intention of the parties as express- 
ed in.the terms of the compromise on which the decree 
is based has to be determined and given effect to in 
all such cases KHAMANLAL v. Osaan ABBA Nag. 787 
———— O. XXXIV, r. 4—Preliminary decree hes sale 

Decree directing account to be taken, and sale in 

default of payment—Appeal from decree, com- 

petency of. 

Where in a suit for enforcement of a mortgage the 
amount secured by which was payable in instal- 
ments, the lower Court held that tne mortgage lieu 
proportionate to the values of the jotes that came 
into the mortgagees’ possession, was discharged but 
remained attached to other jotes duly ‘proportionate- 
ly to their values, and a decree was passed in a form 
directing an account to be taken of what would be 
due tu the mortgagee and it was ordered that in. 
default of payment of the amounts, within a time 
prescribed, the property or a part of it might be 


sold : 
Held, that the decree was a preliminary decree for 
sale in accordance with 0. XXXIV, r. 4, Civil Pro- 





cedure Code,and an appeal lay from it, ASHARAM v. 
UMESH CHANDRA Cal. 370 
- O. XXXIV, r. 6. See LIMITATION Act, 1908, 

Scu. J, ART. 66 : 472 





O. XXXIV, r.6 —Form No. 8. Sch I, Appendix 

D— Rule, if limited by the form. 

Order XXXIV,r 6, Civil Procedure Code makes no 
specific reference to Form No. 8, Sch. 1 Appendix 
and is not limited by the form which is provided | 
merely for use and adaptation according to the 
circumstances of the cab PRADYUMNAKUMAR MALLIK 
y. GOrENDRA MULLIK Cal. 679 
—— O. XXXIV, r. 6—Mortgage decree— 

Executability before property is sold and personal 

remedy exhausted. 

Althougha mortgage-decree 80 far as it orders the 
sale of a certain property is not joint and several, 
but so faras the liability of payment of money is 
concerned it may bea joint and several decree 
against the mortgagors inter se. 

Decrees passed under O. XXXIV, r.6 are not 
decrees for enforcement of morigage or sale, but 
r. 20 specifically mentionsa decree for enforcement 
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of a mortgage and a charge. When a personal dec- 
reeis passed under O. XXXIV,r. 6, there is no dec- 
ree for enforcement of mortgage or charge 
The effect of O. XXI, r.20is that if the mort- 
gagor has adecree against the mortgagee, such a 
decree can be set off against the mortgage-decree 
even before the mortgaged property is exhausted 
anda personal decree under O XXXIV, r 6 is pas- 
sed. DHANDHANIA v Hazart Ram Marwari Pat. 542 
O. XXXIX, r. 2. See CIVIL PROCEDURE OODE, 
1908, s. 115 (e) 98 
———— 0. XL,r.1 See REOEIVER 650 
—0. XLI,r 20. See Orn Procepure Copkg, 
1908, O. XXIII, R. 1 (3) 88 
——— O. XLI, rr. 22, 33—Apneal by ‘one party— 
Damages as to one item liable to be enhanced and 
as to another to be reduced—Set off —Permissibility 





——_, 





of. 
Under ©. XLI, r. 22 it is not open toa respondent 


“to have adjudicated by the Appellate Court rights or 


causes of action which have been decided against 

him in thecourt below and in respect of which he 

has filed no appeal or memorandum of objections. 

Gopal Uxzra v. B. N. Ry Co. LtD Cal 377 

~——— O. XLI, r. 23. See Benaan TENANOY Act, 
1885, ss. 7, 40 823 

—— oO. XL], r. 27—Additional evidence—Admis- 
sion of—Reasons of admission to be recorded— 
Opportunity to rebut the additional evidence, 
whether shauld be .given. 


Under O. XLI, r. 27, Civil Procedure Code, what. 


ever additional evidence is allowed to be produced in 
the Appellate Court, the court must record the reason 
for its admission but there is no provision that the 
court must give an opportunity to the plaintiff to 
rebut the evidence so allowed. Musamman WASIR v. 


MAJID : Cal. 507 
~ O .XLI, r 33— Scope. . 

Though the terms ofthe r. 33 are very wide, the 
rule should be cautiously applied and only in 
cases where but for re-course to it the ende of 
justice would be defeated. Gorau UKERA v. B.N. 
Ry. Co Lrp. Cal 377 

—O. XLIV, r. 1, Proviso. See IVIL PROCEDURE 

Cope, 1908, s. 1'5 321 


————0. XLV, r. 7—Privy Council Rules, r. 9— 
Appeal to Privy Council—~ Security for costs— 
Power of High Court to extend time beyond 150 
days—Scope of r 9. 

Held, per Mukerji, A. C. J, and King, J. 
(Niamatullah, J., dissenting)—Under the provisions of 
O. XLV, r. 7, the High Court has no discretion to 
grant extension of time exceeding 150 days from the 
date of the decree or order to be appealed against 
and r. 9 of the Privy Council Ruléa was never 
intended to sanction the allowance of any further 
period. Rule 9 réfers to such other orders as may be 








necessary when there has been a final failure ‘and’ 


when ‘no question arises of granting more time. 

' Thereis no real conflict between O. XLV,r.7 and 
r. 9 of the Privy Council Rules, The stage at which 
T. 9 becomes applicable is not reached until the 
expiration of both statutory periods and until the 
court either cannot or will not grant any further 
period. | 

Niamatullah, J —Under r. 9 of the Privy Council 

Rules the court has power to grant further extension 
than what is provided for by O aLY,r. 7, Civil Pro- 
cedure Code. 

Per Curiam.—Under O. XLV, >.7, the applicant 
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is bound not merely to furnish security for the 
respondents’ costs but also to deposit the translation 
and printing charges and if he does not deposit 
translaticn and printing charges also he cannot be 
held to have complied with O. XLV, r. 7. 

Whether the applicant has made a valid tender 
within the required time is mainly a question of pure 
fact. Inthe matter of an ADVOCATE oF BENARES 

All. 559 F.B 
—-——O. XLVII, r. 1. See Orvin Proorpure Cops, 

1808, 5 151 613 
———-O. XLVH, r 1—Review—Evidence overlooked 

by excusable misfortune—Onus of proof—Due 

diligence— Question as to exercise of due diligence 

—One of fact. 

Where an application. for review is based on the 
ground that evidence was overlooked by excusable 
misfortune, it is for the applicant to prove that the 
misfortune is excusable and that the evidence sought 
to be adduced could not be produced at the proper 
time despite exercise of due diligence, The ques- 
tion as to whether a party has acted with due 
diligence is a question of fact in each case. 
MOTIRAM AMULRAI V. MODERN INSURANGE Co. LTD. 

Sind 720 


———— 0. XLVII, r.1—Review—Other remedy opén’ 
—Competency of appeal from the order—Whether 
justification for refusing of -review~—Error apparent 
on the face of the record—Applieation for review— 
Maintainubility of—Exzecution sale—Deposit under 
0. XXI, r. 89— Amount to be deposited. 

The-mere fact that an appeallies from an order is 
justification for rejecting an application for 
review of the order. 

Where in execution of a decree certain property 
belonging to the judgment-debtor was attached and 
sold and the judgment-debtor deposited the amount 
of the decree with 5 per cent. and another decree 
holder had also applied for rateable distribution of ; 
the assets and the Judge thinking that the judgment- 
debtor was bound to deposit the amount due to both 
the decree-holders, confirmed the sale: 

Held, that there was an error apparert on the face 
of the record and an application for review was 
competent MoHAMMAD BAKESH v. PIRTHI CHAND 

Lah. 768 

———Sch. |, para, 16—Award—Obdjection that 
party has not signed-- Appeal, competency of— 
Revision, whether lies, 

The question of the invalidity of a reference to ar- 
bitration from whatever cause, including the failure of 
party to sign, cannot form the subject-matter of an 
appeal. i 

A revision also does not lie in such cases. SAT 
BHARAT v. JAMIAT RAI Lah. 585 
———— para. 16—Award—Objections to 

award—Rejection of—Court proceeding to pronounce 

judgment according to award. 

Where the matterin dispute ina suitis referred 
to arbitration and the court rejecting certain ob: 
jections to an ‘award proceeds, under the provisions 
of para. 16, Sch, II, Oivil Procedure Code,to pro- 
nounce judgment according to the award, the order 
is of an interlocutory nature and a petition for 
revision does not lie against it Ram SARUP v. Momas 
Lat Lah. 309 
para. 17— Revocation of submission 
to arbitration — Relationship of arbitrator to a party 
—Whether sufficient cause—Sufficient cause'— 
Interpretation of—Revocation— Whether necessary 
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to wait till completion of award—Arbitrator, duties 
of. 
It is not open to a party to an agreement of refer- 


ence to revoke. the submission to arbitration except ` 


for good cause. But on the other haad when’ good 
cause has been shown there is no doubt that such 


revocations can be and are allowed. The fact that- 


the arbitrator is related to one of the- parties as the 
brother of his. son-in-law affords a real likelihood of 
an operative prejudice on his part, and the existence 
of such relationship with one of the parties unknown 
to the other disqualifies him from acting as an arbitra- 
tor. 

The words ‘sufficient cause’. are nut to be confined 
within the narrow compass of fraud, coercion and 
undue influence. There are other causes besides these 
which may be sufficient for the reversal of an order 
under Sch. II, para. 17, Civil Procedure Code. 

Where a party is called upon to show cause why an 
order to revoke submission to arbitration should not 
be made, it is plainly necessary for him to show what 
cause he had there and then. It would nol 
proper for him to sit silent and to say nothing. lf 
there was sufficient ground for setting aside the award 
when made, there could be no reason why the arbitra- 
tor should waste his time by going on with proceed- 
ings foredoomed to futility. 

In case of arbitration where a . person is appointed 
by two parties to exercise judicial duties there should 
be uberrima fides on the part of all parties concerned 
in relation to his selection and appointment, and 
every disclosure which might in the least affect the 
minds of those who are proposing to submit their 
dispute to the arbitrament of any particular indi- 
vidual, as regards his selection and fitness for the 
post, ought to be made, so that each party may have 
every opportunity of considering whether the refer- 
ence to arbitration to that particular individual should 
or should not be made GHULAM MUHAMMAD v, GOPAL- 
DAS LALSING Sind 635 
-——— para 20—Agreement for reference 

to arbitration--Partition of property including 

agricultural land—Competency oj 
entertain application—Funjab. Land Revenue Act 

(XVII of 1857), ¢ 158 (2) (xvii). 

An application to filean agreement for reference 
to arbitration ofa dispute about partition of certain 
properties including egricultural land, cannot be 
entertained by a civil Court, as part of the agreement 
relates to the partition of agricultural land. 
LACHEMAN Das v JAJMNI Das Lah. 143 (a) 
——— para, 20—Award—Property outside 

jurisdiction — Power to file award — Tests of 

jurisdiction—Divisibility of award. 

In order to decide whether the court has jurisdiction 
over the subject-matter of an award, it is nece-- 
ary to consider the reliefs granted by the award and 
to determine whether the court would -have jurisdic- 
tion to try a regular suit between the parties in 
which the reliefs claimed were the reliefs granted by 
the award. - 

Where an award declared inter alia. the legal 
ownership of certain person over a property at kaitar 
and declared that they were entitled to retain their 
ownership until certain sums of money were paid to 





them and an application was made to the court at 


Benares for filing the award: 

Held, that under s. 16 (d)the suit could only be 
ynstituted in a court within the local limits of whose 
urisdiction the Raitar property was situated. 


s 
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Held, further, that the Benares Court would. not be 
justified in treating the portion of the award asa 
nullity and filing: the award as to the, remaining 
portion UPENDRA Nati v. HET LAL All. 571 
Cochin Civil Procedure . Code, ss 222, 474, 

603— Cochin Courts— Power to attach debt due by 

person residing permanently in British India. 

The Courts of the Cochin State have jurisdiction to 
attach before judgment a debt due by a. person 
permanently residing in British territory. SREENIYVASA 
Iver v. SREENIVASA IYER Cochin 529 F, B: 

—s. 251— Legal Representative, decree against 

—FExisience of assets of deceased—W hether necessary 

for passing deeree against legal representative. — 

A suit against the legal representative of a deceased 
person should not be dismissed on the mere ground 
that the defendants are not in possession of any por- 
tion of the estate left by the deceased. 
assets is not a condition precedent to the passing of, 
the decree itself 

The question ds to proof of assets left by the de- 
ceased arises in execution and not necessarily in the 
suit itself. PURUSHOTHAMAN NAMBOORI t. SANKARAN 
NAMBOORIPAD Cochin 61T 
—s 312—Application to set aside sale— Auction 

purchaser impleaded after expiry of period | of 

limitation—Maintainability of application—Auction- 

purchaser, whether necessary party. 3 

Where once an application to set aside an execu- 
tion sale has been made within the period of limi- 
tation no question of limitation arises by ‘reason, of’ 
the fact that the auction-purchaser was added as 
a respondent only after the expiry of the period of 
limitation for making the application. 

In the very nature of things applications of this 
kind do not necessarily connote the idea of an op- 
ponent or of a counter-petilioner. ANTHA ALLAS v. 
ANANTHASANKARA AYYAR Cochin 552 F. B, 
Cochin Court Fees Regulation (li of 1080 

M.E.),s 4,subs (v)9—Suit for redemption of 

usufructuary ‘mortgage — Mortgagor seeking to 

recover surplus profits also—Court-fee payable. ~ 
_ Where a suit isfor redemption of a usufructuary 
mortgage andthe mortgagor seeks to recover nof 
only the corpus of the property, but also surplus 
profits which accrued therefrom and which were 
realised by the mortgagee in excess of what was due 
to him, the suit should still be deemed to be one for 
the recovery of the mortgaged property within .the 
meaning of cl 9, s 7, Court Fees-Act (correspond-= 
ing to 5.4 sub-s. (v) cl. 9, Cochin Oourt Fees Re- 
gulation’ and the proper scourt-fee payable by the: 
plaintiff ison the principal amount secured by the 
mortgage bond and not also on the amount of the 
surplus profits sought to be recovered KuUNHUNNY 
PANICKAR v. SANKARAN Cochin 885, 
Companies Act (Vii of 1913), s. 20, Sch |; 

Table A, Reg. 83, scopeof. See COMPANY - 3 
S. 21. See PROVINCIAL SMALL CAUSE Courts 
Aot, 1887, Sou. IT, ART. 42 723 (a) 
—-——8. 30. See HINDU Law . 762 

s. 152. See ARBITRATION AoT, 1899, 8.15 ; 


435 
s 156— Past member. 

A member of a company does not by his death ‘be, 
come a past member within the meaning of s. 156 of 
the Companies act Though he dies his estate con- 
tinues to be liable as a member. U. P. Om Mis Co, 
LTD. v. JAMNA PRASAD All. 762 
8.160, See HINDU Law . . 762 
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—§ —s8.162, 163 (3)—Company ‘commercially 
insolvent’, meaning of—Winding-up order, when to 
be passed-~Balance-sheet—Duty' of company to 
issue—Hxistence of disputes regarding amounts 
due to company—Whether relieves company from 
such duty 
In petitions under s. 162, Companies Act, the court 

has tosee whether the company is commercially 

insolvent, i. e„ whether it is unable to meet its 
current demands, althoughthe assets when realised 


- including un-called capital exceed its liabilities If 


` 


it has not assets available to meet its current liabi- 
lities, it is commercially insolvent and may be wound 
up. 

‘Where a company has not complied with the 
statutory demands made under s. 163 (2) by its credi- 
tors, iy unable to meet its current demands, has 
ceased to function and its affairs are in a moribund 
condition, it has no cash in hand nor does it possess 
the necessary equipment to carry out the objects for 
which it was incorporated and there are no prospects 
of its being ableto resume its activities within a 
reasonable time, a petition unders 162 for compul- 
sorily winding-up the company should be passed. 

Under the law it is obligatory on every limited 
liability company to get prepared and issued to every 
member a duly audited balance-sheet at least once 
in every yearand atintervals of not more than 
fifteen months. Existence of disputes regarding 
amounts due to the company doesnot relieve the 
company from this duty. In the matter of the PUNJAB 
Bryine OLUB Lah.135 
ss 171,179—Criminal Procedure Code (Act 

V of 1898), s. 14d--Proceedings against liquidator 

under s, 145, Criminal Procedure Code— Necessity of 

leave of court. 

Section 171 of the Companies Act does not 
prohibit a Magistrate from drawing up proceedings 
unders 145 of the Criminal Procedure Code against 
the liquidator of a company, without obtaining the 
leave of the court especially where the liquidator is 
also responsible for the proceedings being initiated. 
MUKERJEE v. KRISHNA Dassl Cal. 795 


s 196—Offcial Liquidaior's application 
under— Allegation of fraud—Conients of application 
—Specification of charge—Objection as to guris- 
diction—S. 196, scope of. eer 
While the court must consider judicially the ap- 

plication of the Official Liquidator under s. 196, 

Companies Act, and only pass an order on being 

satisfied that there is reasonable ground for the 

allegation of fraud upon facts stated in the applica- 








. tion, there is no necessity to specify the charge of 


with the same particularity as would be neces- 
aga a criminal a under the Indian _ Penal 
Code. It is impossible generally to lay down in each 
particular case what should be the contents of an 
application under this section. Hach application 
depends on the factsin the particular case. The 
erson against whom there is an allegation of fraud 
should be clearly named and some facts stated in the 
application itself to show that a prima facte case 
exists against that person. Once the Official Liqui- 
dator has made out any prima facie case of fraud 
against an officer, the examination is not to be con- 
fined to the particular fraud mentioned in the ap- 
plication. The only objection which an officer of the 
company can make to anorder ofthe court passed 
ex parte against him for his public examination is 


ene of jurisdiction. He isnot entitled at that stage 
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to endeavour to show that the charge of fraud is 
incorrect 

Section 196 is designed for a thorough investiga- 
tion of the affairs of the company and the actions of 
the officers In the matter of the, INDIAN COMPANIES 
AoT VII or 19i5 All. 482 (b) 


——§. 235. See LIMITATION Act, 1908, Art, 115 
71 





S$ 235—Misfeasance, whether independent of 
contract—Director committing breach of duty— 
Omission to décide important business —Breach, 
how long continues—Proceedings under s 285— 
Limitation. 

Misfeasance coming under proceedings under s. 
235, Companies Act, is not independent of contract 
within the meaning of Art 36, Limitation Act, inas- 
much as the relation between a director and the 
company is based on contract. Limitation for an 
application under s. 235 is therefore not governed by 
Art. 26. KARAOHI Bank LTD. v.SHEwaRAM Sind 713 


Company—Articles of  Association—Directors— 
Resolution at general meeting increasing number of 
directors, validity of—Specral resolution, necessity 
of —Delegation to director of power to dismiss servants, 
validity of—Elected directors excluded from 
participation in management—Suit for declaration 
of right to act as directors—Temporary injunction, 
tf can be granted—Companies Act (VII of 1918), 
s. 20, Sch. I, Table A, Reg. 88, scope of. 

The Articles of Association of a company provided 
that ‘unless otherwise determined by general meet- 
ing’ the number of directors shall not be less than 
five or more thannine The company by a general 
meeting without a special resolution resolved to 
increase the number to sixteen: 

Held, that the increase in the number of directors 
did not involve anyalteration of the articles and 
that the resolution passed at the general meeting 
was valid. 


Held, also, that such a provision implied that it 
was open to the share-holders to vary the number 
of directors therein referred to without in any way 
necessitating an alteration in the article itself and 
that s. 20, Companies Act did not apply tosuch a 
case. 

Where the directors of a company resolved that 
one of them be authorised by a power-of-attorney to 
be executed by two of the directors named in the 
resolution to appoint or remove agents, managers 
and other officers of the company and the director 
go authorised dismissed, the manager: 

Held, that the directors had power to delegate 
their powers in this matter toone of themselves and 
that, therefore, the dismissal was valid. 

The circumstance that a person has failed to 
secure his election as director ata general meeting 
of the share-holders doesnot detract from his eligi- 
bility to be co-opted by the directors for the limited 
period for which the power to co-opt exists. 

Where the plaintiffs, certain elected directors of a 
company are being excluded from participation in 
the management ofthe affairs of the company by 
the defendants claiming to be directors, there is a 
continuing invasion of the rights of the elected 
directors and itis fitting thatin such a case the 
court should grant a temporary injunction restrain- 
ing. the defendants from interfering with the dis- - 
charge by the plaintiffs of their duties and with the 
exercise by them of their powers as directors, 
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Per Bennet, J.—Regulation 8&3, Table A, Sch. J, 
Companies Act, contemplates a change being made 
in the original number of directors and that change 
tobe made by a general meeting and not by a 
special resolution, Gur Prasad v. RAMESHWAR Pree 

All. 
Unincorporated association — Managing 

Committee of School, legal position of—Sutt against 

Committee. 

A decree against the Managing Committee of an 
unincorporated association like a School 
with a direction that the Managing Committee 
are not personally liable must be reasonably con- 
strued to mean a decree against them in their repre- 
sentative capacity and binds the school and even if 
the members of the Managing Committee change after 
th: decree, such a decree can be executed against the 
assets of the schoolat the time of execution; it is 
enough if all the members of the Managing Oom- 
inittee for the time being are on the record before 
execution is proceeded with TARAPRASANNA GANGULY 
v. NARESH CHANDRA CHAKRABARTY Cal. 457 
Compromise decree See MORTGAGE SUIT 433 
Confession —Construction—Must be taken as a whole. 


The confession of an accused, where it isto be 
the sole basis of the conviction must be taken in 
its entirety. FAZAL HUSSAIN v EMPEROR Lah. 362 


Contempt of Courts Act (XII of 1926),s. 2 (1)— 
‘Contempt of Commissioner's Court—Jurisdiction 
of High Court to entertain application— Complaint 
—When properly signed—Absence of proper 
siynature—Whether fatal—Secretary to Government 
signing for Governor-in-Council—Presumption— 
Contempt of court—Pending proceedings—Improper 
comments—Delay in applying— Effect—T ermination 
of proceedings before application—Whether a 
proper defence—Comments tending to prejudice 
minds of Judges—Headlines in day today reports 
‘of pending case—When ‘constitutes contempt— 
Contempt of High Court— When constituted. 

A court of Commissioners appointed under the 
Bengal Criminal Law Amendment Act isa Oourt 
subordinate to the High Court withinthe mean- 
ing of s 2 (1), Contempt of Courts Act, and the 
High Oourt is, therefore, competent to punish per- 
sons who are guilty of contempt of such court, 
although the right of appeal from Commissioners 
is less extensive than the right of appeal from 
the ordinary Criminal Courts The fact that the 
rule-making power with regard to Commissioner's 
Courts is vested in the Local Government 
is immaterial, for under s 107 the rule-making 
power is something different from and additional to 
the right of superintendence. 

Althoughthe rules and practice of the court re- 
quire that petitions for action to be taken for 
contempt under the Contempt of Courts Act are 
to be signed by or on behalf of persons presenting 
them, where the court has before it evidence which 
is legally admissible and which shows | prima 
facie that contempt has been committed, the court 
should of its motion issue the Rule. Absence ofa 
proper signature does not however entitle the 
opposite party to get a Rule already granted, dis- 
charged, as it isopen to the court to have granted 
the Rule suo motu. 

Where the petition under the Contempt of Courts 
Act is made by the Governor in Oouncil but the 
affidavit appended to it is signed by an Assistant 
Secretary, the latter must be presumed to be acting 
within the scope of the authority conferred upon 
him until the contrary is shown. : 
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Improper comments on pending proceedings tend- 
ing to create prejudice must be stopped at once 
in a summary “way and belated applications for the 
exercise of the summary procedure should not -be 
encouraged. It is no answer to an application for 
process for contempt that the proceedings had 
terminated when the. court was moved in the 
matter. | i 

Contempt can be committed when there is techni- 
cally speaking no case pending. 

Although in a case for contempt of court the 
danger or absence of danger of actual prejudice is 
an important consideration, itis not an actual con- 
sideration inasmuch as the jurisdiction of the court 
exists not only to prevent mischief in the parti- 
cular case but to prevent similar mischief arising 
in other cases. 

Comments in the press by way of approval or 
disapproval of the judgments of Courts of Ses- 
sion or of Commissioners in capital sentence cases 
made pending their disposal by the High Court 
constitute contempt as it amounts to a prelimi- 
nary trial by a newspaper when a trial by a 
regular tribunal is pending and becomes an affront 
to the dignity of the court and merits punishment 
as such. 

Headlinesin a newspaper of reports ofa case 
pending at the time constitute contempt of court 
when they would appear to a casual reader as 
comment, or when they amount to a criticizm of the 
prosecution case under the guise cf a summary of 
the day's proceedings. TUSHAR KANTI v. GOVERNOR 
oF BENGAL A Cal. 790 
Contract—Third party's right to sue— Arbitration 

between A and B—Award holding A was liable to 

pay O---C’s right to sue A. 

A and B weretwo brothers and C their mother. ` A 
had executed a hand-note to the plaintiff In an award 
relating to the management of their estate between 
A and C the arbitrators held inter alia that C was. 
liable for the debt due to the plaintiff. The plaintiff 
brought a suit on the note and claimed a decree 
against C also: 

Held, that the case did not fall within any of the re- 
cognised exceptions to the rule that a contract cannot 
be enforced by a person who was nota party thereto 
and the plaintiff was not entitled to get a decree 
against C. JAGADAMBYA DEBYA v. BIBHUTI BHUSAN 
SARKAR Cal. 723 (b) 
— Third party's right to sue — Transaction 

between A and B—Money reserved for payment to 

O—O's right tosue—Privity of contract—Trust 

Where A mortgaged his land to B and left with 
B a certain portion of the mortgage money to be 
paid to C, a creditor of A, and C brought a suit 
against B for recovery of the amounts so reserved 
with him : 

Held, that there was no privity of contract bet- 
ween B and C and C was not entitled to sue B. 

The principle laid down in Khawaja Mohammad 
Khan v. Hussaini Begam, 1 Ind. Cas. 237, should be 
confined to special cases, where e. g, by virtue of the 
conract in question, a trust is created in favour of a 
third party and in a case of the present type no 
trust is created in favour of the third party in 
respect of the money reserved. MAGHI MAL v. 
DARBARA SINGH Lah.753 
‘Contract Act IX of 1872)1,s 2—Consideration— 

Abandonment of.doubtful claim. 

The abandonment of a disputed or doubtful claim 
is a valid consideration, even if the claim is ultimately, 
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found to be without foundation. Natsu v. WALI 
MUHAMMAD Lah. 580 
——_—§.29— Agreement to resign appointment as 

public servant to procure appointment for another 

—Whether opposed to public policy—Enforceability 

of the agreement. 

Where the plaintiff paid a sum of money to the 
defendant in order that the defendant may resign 
her post asa public servant and another person may 
secure the appointment, and the defendant executed 
a promissory note forthe money: 

Held, that the object and the consideration of the 
agreement were opposed to public policy and the 
promissory note was not enforceable at law; and 
that it was enough ifthe public had an interest in the 
appointment concerned in order to render the agree- 
ment obnoxious to public policy. VASUDEVA KURUP 
v. BHARGAVIPILLAI Travancore 819 
———- 8.49. See Civin Proozpure Cope, 1908, 

s. 20 (e) 335 
———S. 74— Agreement for sale~—-Payment of large 
_ portion of price—Stipulation for forfeiture— Penalty 

—Harnest money and price, difference between. 

The plaintif agreed to purchase a decree from the 
defendants for Rs. 720and paid Rs. 530, The whole 
of this Rs 530 was stated to be earnest money and 
the plaintiffs agreed that it should be forfeited if 
the contract was not carried out. The plaintiffs 


broke ‘the contract and brought a euit to recover 
the money paid: j 
Held, that the sum of Rs. 530 was not really 


earnest money, the stipulation to forfeit it was in 
the nature ofa penalty and ithe defendants were 
entitled only to reasonable compensation. 

Where alarge propoition of the price is paid in 
advance it is necessary to consider whether or not 
the payment, although termed earnest money, is in 
reality earnest money. Kangarya LAL v. LAESHMI- 
OHAND ` Nag.192 
—— —S, 134—Surety—Omission of creditor to sue— 

Whether discharges surety—Payment by surety after 

discharge of debtor by Insolvency Court—Debdtor, 

whether remains liable to surety—Omission of 
surety to prove in insolvency, effect of. 

The failure of a creditor to bring a suit within 
the period of limitation against the principal debtor 
is not an omission on the part of the creditor which 
would bring the matter within the provisions of s. 134, 
Contract Act. The act or omission contemplated 
by that section is not an act or omission of this nature 
at all. 

Where a debtor became insolvent and a debt which 
had not been included in the schedule was paid by 
his surety after the discharge of the debtor: 
` Held, that even if the surety had made an application 
and had been entered asa contingent creditor, under 
the facts of the case the obligation did not arise 
before the discharge, as the paymant was not made 
before the discharge and therefore the debt would not 
have been a debt to which the Act would have applied; 
and the debtor, therefore, remained liable to the surety. 
ANAND SINGH v. COLLECTOR OF BIJNOR All. 526 
S. 135.' See Surety AND JUDGMENT-DEBTOR 

322 
ss. 140, 145—-Surety's right to indemnity, 
scope of—Transferee of surety's estate, rights of. 

Apart from s. 140 of the Contract Acta surety has 
a right unders. 145 of the said Actto be indemnified’ 
by the debtor and the surety's rights under this 
section are not limited to the rights of the creditor 
against the debtor. 
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Where A relinquished his estate in favour of 
his son B charging him with the payment of all 
his liabilities and debts and B after paying a debt 
due by A as surety sued the principal debtor for 
recovery of the debt: 


Held, that as A had only transferred his liabilities 
and not his rights a decree could be passed only in 
favour of A and not in favour of B. 

Held, further, that the debtor's liability should be 
limited to the amount which A was bound to pay 
at the date of the suit against A with future interest. 
ANAND SINGH v. COLLECTOR oF BIJNOR All 526 


8. 178—Pledge of documents of title, validity 
—‘Person’, meaning of—Assignment of Railway 
receipts by way of security, whether creates valid 
pledgee— Adjudication of pledgor as insolvent while 
goods in transit. 

Under s, 178, Contract Act, a valid pledge can be 
made by pledging goods or the documents of ‘title 
relating to them. Pledge by the endorsement and 
delivery of the Railway receipt by way of security for 
a loan, is a valid pledge. The word ‘person’ in the 
section includes the case of anowner besides that of a 
mercantile agent 

The insolvent was a large dealer in groundnuts. 
He purchased them on credit from various centres 
in the mofussil, and consigned them by rail to the Port 
Trust. Having obtained Railway receipts in respect 
of certain goods bought on credit he took or sent the 
Railway receipt in respect of those goods to the bank 
toarrange a loan. before a loan was granted to 
him he had to endorse and assign the Railway receipt, 
to sign and give aletterof lien and make and 
deliver a promissory note. On the date of the bank- 
were either in the Port Trust 
godowns ‘awaiting orders as to delivery or inthe 
course of transit. The Port Trust had no notice 
till after the adjudication, of either the lien or ag- 
signment of the Railway receipt in favour of the 
bank. After adjudication, dispute arose between the 
bank and the Official Assignee each claiming the 
goods. It was contended on behalf of the Official 
Assignee that the Railway receipt conferred the 
title to receive goods only in future and that the 
goods remained in the reputed ownership of the 
insoivent on the date of the adjudication, even if the 
bank were to be deemed the true owner of the 

oods : 

> Held, (i) that in the circumstances of the case 

there was a pledge of Railway receipts and such pledge 

had the effect of pledging the goods; and alternative- 

ly there wasa good pledge ofa Railway receipt as a 

document andthe effect of that was to give to the 

pledgee as against either the insolvent or the Official 

Assignee the right to receive from the carrier those 
oods; 

; (24), that inasmuch as atthe time of adjudication the 

bank wasin constructive possession of the goods by 

virtue of the Railway receipts and the letter of 
lien, and the goods were actually in the custody of the 
carrier, andoverthem the insolvent had no contro} 
they could not be said to have been in either the 
possession or order or disposition of the insolvent 
within the meaning of s 52, Presidency’ Towns 

Insolvency Act: l 
(iit) that consent of the true owner, viz., the bank, 

could not be assumed necessarily to follow from 

absence of notice to the carrier of the assignment 
of Railway receipt orof the granting of the letter of 


Jen. 
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(iv) as between the insolvent and the bank, as 
from the moment any good letter of lien was com- 
pleted and handed to the bank, from’ that moment 
the bank was to be deemed in any contest between the 
bank ‘and the insolvent or insolvent’s representative in 
title as having possessionof the goods, the subject- 
matter of the letter oflien. MERCANTILE BANK OF 
INDIA, LTD. v. OFFIOIAL ASSIGNEE OF MADRAS 

Mad 641 
s. 239—‘Person’—If includes a3 firm— 

—Whether firm can be partner in another firm, 

The word ‘person’ in s, 239, Contract Act, should 
not be interpreted to include a firm, and a firm can- 
not be a partner in another firm. Jar DAYAL MUDAN 
GoPAL oF BANANES, In re All 390 
- § 264. See PARTNER SHIP 589 (b) 
Co-operative Societies Act (Il of 1912), s.43, 

r. 22 (1) (6)}—Award—Jurisdiction of executing 

Courtto enquire into competency of award — Disputes 

between member and society—Arbitration—Scope 

of r. 22 (1). 

Rule 22 (6) framed under s. 43 of the Co- 
operative Societies Actis not meant to take away 
the jurisdiction of the executing Oourt to enquire 
into the competency ofanaward made under the 
provisions of the section,on the ground of jurisdic- 
tion. 

Rule 22 (1) is not confined to such disputes as are 
referable to membership only, but covers all disputes 
between a Co-operative Society and a member. Hence 
a dispute arising from a transaction entered into by 
two members as brokers is referable to arbitration. 
MarizuppIN v NARAYANGANI CENTRAL CO-OPERATIVE 
SALE & SUPPLY SOCIETY LTD. Cal. 471 
Co-sharers—Co-sharer in possession of excess land 

—Liability for profits— Calculation of projyits—Prin- 

ciples—Criterion asto whether co-sharer holds as 

tenant or as khudkasht. i 
- The criterion for determining whether land in res- 
pect of which a co-sharer is recorded as a tenant should 
be regarded as held by him as tenant or as khudkasht 
is whether he acquired the particular holding before 
he became co-sharer orafter. In the case of those 
holdings which he acquired: before he became co- 
sharer he should be considered astenant and‘in the 
case of those holdings which he acquired after he 
became co-sharer he must be recorded as owner in 
possession of khudkasht, DIN DAYAL v. TARAK Nae 

All, 105 


——— Participation of profils of jalkar by one co- 
sharer, effect of. 
Mere participation of the rents and profits of jalkar 
without more by one of the co-sharers even for a 
long period of time is not sufficient to constitute 








ouster NANDA Lau Roy v. PramatTua Nata Roy 
i Cal. 179 
Costs. See OIvIL PrRoGEDURE Cope, 1908, O. XXII, z. 10 
578 


Court Fees Act (VII of 1870), s. 7 (IV) (C)— Minor 
—Suit for bare declaration that mortgage is void— 
Consequential relief, whether should be prayed for 
-—Court-fee payable 


It is open to a minor plaintiff to institute a suit for a” 


bare declaration thata deed of mortgage executed by 
him is void as against him He need not ask for any 
consequential ‘relief in such a suit and s.7,cl 4 (c) of 
the Court Fees Act is not appliceble. Yu Hoox Tun 
v, Yu Hoca Rang. 541 
————s 7 (11)—If applicable, 

Where an applicant seeks for an alteration of the 


a 


GENERAL INDEX. 


Xx1x 
Court Fees Act—concld. 


rent as recorded in the Record-of-Rights, the-value of 
the relief for purposes of court-fee should be ten times. 
the difference between the rent recorded and that- 
claimed in respect of each tenancy, and it cannot be 
valued according to the mode of valuation indicated in 
s. 7 (11), Court Fees Act. CHARUSILA DASSI v. 
MAZUFFAR SHEIKH Cal. 37 
———Sch..1, Art. 5—Application for review— 
Court-fee-— Calculation, í 
law, after filing of appeal but before review, e feet 


of. 

The court-fee on an application for review must 
be calculated on the basis of the fee leviable on the 
memorandum of appeal according to the lawina forcè 
when the memorandum was filed. PARMESHAR KURMI 
v. BAKHTAWAR PANDE . All. 481 
———— Sch. Il, Art. G6—Security bond for stay of 

execution—Hxecution of bond in pursuance. of 

order of court-Bond creating only personal 
obligation—Stamp duty. < 
:. A security bond executed by a judgment-debtor for 
satisfaction of a decree sought to be stayed, in pursu- 
ance ofan order of court under the Civil Procedure 
Code and imposing only a personal obligation on the 
surety, falls under Art. 6 of Sch. II, Court Fees Act 
and is not chargeable with duty under the Stamp Act. 
JOWALA Mat v. Gran CHAND Lah. 12 
Art. 17-B—Suit for division and 
separate possession of plaintiffs’ share as against 
other tenants-in-common—Court-fee payable. 

Where in a suit for-partition of immovables, it 
appeared that though severance in status was 
effected, there was no actual division by metes and 
bounds and the plaintiffsand defendants remained in 
joint possession : a 
' Held, that the suit was for division and 
separate possession of the plaintifis’ share as against 
other tenants-in-common and that the claim ‘fell 
under Art. 17-B, Sch. II, Court Fees Act. MANIKKaM 
PILLAI v. MURUGESAM PILLAI Mad. 755 (a) 
Criminal breach of trust. See PenaL Cops, 1860, 

8. 409 318 
Criminal Law Amendment Act (XIV of 1908), 

$. 17 (1). See LETTERS Patent (LAHORE) Cl. 8 ` 

737 F.B, 

Criminal Procedure Code (ActV of 1898), 
$ 34-A—European British subject—Jurisdiction of 
courts—Sentence that can be passed—Foreigner not 

European British subject, whether entitled to any 

privileges. y s 

Although there is still some privilege as regards 
the courts by which a European British subject can 
be tried, there is practically no privilege with regard 
to sentence and under s 34-A, Oriminal Procedure 
Code, as amended by Act XXVIII of 1923, a Court of 
Session can pass a sentence of death, penal servitude 
or imprisonment with or without fine, or of fine upon 
a European british subject. l 

A foreigner who is nota European British subject 
is not entitled to any privileges in the matter of 
trial or of sentence. Mr. M. F. REGO ~v. EMPEROR . 

i Nag 17 


mn, 103—Ezcise raid—Search—Duty to search 
: constables and search witnesses, object and importance 
of the rule— Penal Code (Act XLV of 1860), 8. 71 
—U.P. Excise Act (IV of 1910), s. 60 (b) OQ— 
Separate sentences under legality, of. 
The rule that the constables and the search wit- 
nesses should be searched before they enter the 
premises to be searched ought never to be neglected,, 








basis of—Amendment of | 
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Failure to carry out this rule must give to the 
defence a very strong argument against conviction. 
It is also in the interests of the public that this 
necessary rule should be strictly complied with. 

Where an informer, asin the case under the Excise 
Act, obtains asubstantial reward for information 
leading to a conviction, there is a very great 
temptation for him, acting in conjunction with the 
police constables; to plant in the house.of a suspected 
person excisable articles in order that he may obtain 
the reward. 

It is unreasonable, when a man is found guilty of 
the major offence of illicitly manufacturing excisable 
articles, that he should also be severely pwmished for 
keeping in his possession materials for manufactur- 
ing those articles and for possessing them. The one 
offence includes all the others. EMPEROR v, MAHMUD 
Aur KHAN All. 781 


S. 103—Search, irregularity of—Discovery of 
articles— Whether canbe proved—Illegal possession 
of articles—Conviction, if proper—Opium Act (lof 
has 9 (a)--Dangerous Drugs Act (II of 1980), 
S. a) 

Where asa result ofan irregular search, certain 
articles are found, the fact that the articles were 
found can nevertheless be proved and if the posses- 
sion of the articles is found to be illegal,- conviction 
must follow. 

Too much weight should not be given to technical 
points in the trial of a criminal case when those 
technicalities can in no way cause a failure of justice. 
Onwa Hom Htive v EMBEROR Rang 824 
S 110 (c) f)—Seeurity proceedings—Evidence 

-of -repute—‘Reputation'’, meaning of —Rumour and 

reputation distinguished—Hvidence of similar acts, 

value of—Hvidence of accused's enemies, value of— 

Evidence of habit—Section 110 (c), scope of. - 

To bring a person within s. 110cl (6), it is 
not enough to prove that he helped the accused 
persons in whom he was interested in one-or two 
cases, but it must be proved that he is in the habit of 
protecting thieves as such. 

Isolated cases are not sufficient to prove habit and 
character. One or two cases may not be sufficient 
‘but a number of similar incidents cease to be isolated 
facts and become evidence of habit and character. 
How many facts must be proved to enable the court 
to draw a reasonable inference of habit of an accused 
cannot be laid down by any hard and fast rule; it 
depends upon the circumstances of each case. 

Evidence of general repute and character, which is 
not admissible when an accused is being tried for the 
commission of a specific offence, is admissible in a 
case of this kind and specific instances where reason- 
able suspicion fell upon the accused are good evi- 
dence to show the basisof bad reputation. Whether 
from these instances habit and character can be 
inferred is a matter to be decidedon the facts of 
the particular case. 

Reputation isthe sum total of the rumours and 
talks about a man accepted and believed by those 
who.know him well. The evidence of reputation is 
made up partly of the belief of the deponent and 
partly of what he heard from others of their beliefs 
Distinction between reputation and rumour is well 
marked, though it may be difficult to say generally 
where a rumourends and reputation begins. How 
many instances build upa reputation and howlong 
it takes for rumours to ripen into reputation cannot 
be laid down by any hard and fast rule. 
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The distinction between admissible evidence of 
reputation and inadmissible hearsay evidence can be 
stated thus, If the evidence is of those persons who 
are living in the locality where the reputation is pre- 
vailing and where people talk of their beliefs about 
him and who themselves believe it, it is admissible. 
But ifthe evidence isof aman who does not know 
about the reputation himself but has heard it from 
others, it will be hearsay. In other words, the 
evidence of those who know the man and his reputa- 
tion is admissible. Evidence of those who do not 
know the man, but have heard of the reputation is 
not admissible. 

Itis the duty of the court to judge whether a man 
deserves a particular reputation and, in order to 
judge this,enumeration of specific cases will serve 
as a valuable guide. ; 

A man who is proceeded against under the pre- 
ventive sections of the Criminal Procedure Code 
must have some enemies whom he has hurt and these 
persons are bound to help the prosecution in getting 
the man bound down. Evidence of witnesses cannot 
be discarded on this ground The only thing 
required is that the court should be cautious in 
accepting the evidenceof witnesses who come from 
such quarters Frranez Rar v. EMPEROR Pat. 687 


$.132—Penal Code (Act XLV of 1860), 5.79 
— Protection afforded under the two sections— 
Difference between—S 182, applicability of. 

Section 79, Fenal Code, can only be applied when 
all the facts: are known, 7. e, when the trial is 
over; s l3 , Oriminal Procedure Code, can only 
operate before the trial begins. Protection given by 
s. 74, Penal Code, isa protection against conviction, 
while the protection given by s. 132, Criminal Proce- 
dure Code, isa protection against trial. ~ These pro- 
visions cannot, therefore, be held to be identical 

The proposition that in order todecide whether a 
prosecution is barred unders. 132, Criminal Proce- 
dure Code, for want of the sanction of the Local 
Government, only the complaint andthe sworn state- 
ment should be referred to, is nota correct one 

Section 132, Criminal Procedure Code, is framed in 
very wide terms and the object of s. 132 as of s. 197 
(1) is to protect responsible public servants against 
the institution of possibly vexatious criminal pro- 
ceedings for offences alleged to have been commit- 
ted by them, while they were acting or purporting 
to act as public servants. The policy of the Legisla- 
ture in enacting the section is to afford adequate 
protection fo public servants, to ensure that they 
ure not prosecuted for anything done by them in 
the discharge of their official duties without reason- 
able cause and, if sanction is granted to confer on 
the Local Government, if they choose to exercise it, 
complete control of the prosecution and there is 
nothing in these precauticns to which the public at 
large can legitimately take exception SCHAMNAD v. 
Rama Rao Mad. 115 
——sS.133, 135, 138, 139-A—Order under 

s 158 made absolute—Right to trial by Jury— 

Institution of civil suit— Jurisdiction of Magistrate, 

af ousted. 

It is open to a person, against whom an order 
under s. 153, Oriminal Procedure Code, has been 
made absolute, to elect to have the matter tried by: 
a Jury even afterthe enquiry under s. 133-A has 
been finished by the Magistrate. SHAMJI Tercumpas v. 
Ram Moy Cal. 178 
— $, 138— Bar. 
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The fact that a.civil suit has been instituted on 
the matter in dispute, isno bar to proceedings under 
s 138, Criminal Procedure Code. SHAMJI TRICUMDAS Ve 
Ram Moye Cal 178 
———8s 139-A. See ORIMINAL PROOEDURE CODE, 

1898, s3. 133, 135 178 
———g§. 145. See Companies Act, 1913, ss. 171.179 

795 





88 145,147—Dispute as to right of way— 
Applicability of s. 145—Failure ito serve notice on 
respondent—Validity of proceedings—Notice under 
s. 145—Jurisdiction to proceed under s. 147. i 
In a case under s. 1:5, Criminal Procedure Code, 

service of notice on the spot under the second part 

of s, 145 (3), does not dispense with ordinary 
service upon the respondent as required by the 
first part of that sub-section 

Where no summons isserved personally on the 
respondent or on an adult member of his family or 
affixed to his house This in itself is sufficient to 
vitiate all subsequent proceedings. 


No action under. s. 145, Oriminal Procedure Code, 


can be taken where the claim is only to the right to 
use land either as a public road or as a path- 


ay. , 

Where a Magistrate issues a notice under s. 145 he 
cannot proceed under s. 147. TURAB ALI KHAN 4. 
SHROMANI GURDWARA PARBANDHAK OoMMITTEE 

Lan. 477 
s. 146 (1)—Joint owners in joint possession 

—Likelihood of breach of peace—Parties directed to 

file civil sut for partition—Legality of order— 

‘Unable to satisfy himself, as to which of them was 


in possession -- Whether includes case of joint: 


owners. 

Where there is a dispute between two joint owners 
of barren land in an urban area and there is a like- 
lihood of a breach of the peace between them, a 
Magistrate is entitled to-pass an order under s. 146, 
Criminal Procedure Code,- directing that the land 
should be kept in attachment until a decision is 
made in a civil suit for partition to be filed in the 
Givil Court. oS 

The words ‘unable to satisfy himself as to which 


of them was in possession’ cover the case of two joint 


owners both in joint possession, asin‘ such a case it 

will not be possible for the Magistrate -to decide 

which of them was in exclusive possession. OHIRANJI 

Lat v. MAHADEO PRASAD All 54 

$ 162—Accused in custody—Statements of 
accused during Police investigation, whether 
excluded. 

The statements contemplated in s. 162, Criminal 
Procedure Code, refer to statements other than those 
made by the accused. 

Where the accused is kept under detention soon 
after he makes the report, he is for all practical 
purposes in the custody of the Police although not 
formally arrested. In such a cases. 162, Oriminal 
Procedure Code, does not come into operation to 
exclude the statements made by him in the course of 
the Police investigation, Mrs. M, F. Reco v. eae 

ag. 

s. 162—Statement to Police—Use of, in 
criminal trials to prove omissions—Evidence Act (I 
of 1872), 3. 145. 

A statement under s, 162, Criminal Procedure 
Code, -cannot be used during an inquiry or trial in 
order to show that a witness is making statements 
in the witness-box which he did not make to the 
Police. It can only be used inorder to show that 
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the witness in the box is contradicting something 


he said before Such statements should not be used, 

in order to show ‘development’ of the prosecution 

case PoNNUSWAMI CHETTY v EMPEROR Mad 424 

s 162—Statements made io Police inthe 
course of investigation, whether can be used for 
corroboration. 

Statements made by a witness to the Police in the 
course of the investigation of a case can never be 
used to corroborate the witness’s evidence; and, if 
the written record of what a prosecution witness 
has said to the Policeisto be used to contradict him 
under s 162, Code of Criminal Procedure, it must 
be proved and used in accordance with the provisions 
of s. 145, Evidence Act KALLAM NARAYAN, In re ` 
Mad. 46 

S.164—Confesston—‘Recording’, meaning of 

—Accused writing and signing confession under 

control of Police—Value of statement—Confesstion, 

if admissible. 

The strict rules laid down by the Criminal Proce- 
dure Code andthe High Court for the recording of 
confessions should be strictly followed in every res- 
pect. Section 164, Criminal Procedure Code, enacts 
that the Magistrate must record any statement or con- 
fession; ‘Recording’ means writing down the con- 
fession and does not mean merely filing it. The 
Magistrate should draw the attention of the confess- 
ing accused to the fact that there are no Police pre- 
sent while the confession is being recorded, the 
reason being that there may be icss risk that the con- 
fession is made under the influence of the Police. If the 
confession is written down when the accused is under 
the control of the Police and then handed to the 
Magistrate the reason for insisting upon this pre- 
cantion isdestroyed. The law enacts that a confession 
should be recorded by a Magistrate himself. Ram 
Baran SHUKLA v. EMPEROR All..318 
—_—_— 8, 164—Evidence Act (I of 1872), ss. 24, 28, 

188—Confessions—Duty of Magistrates and Sessions 

Judge—Approver's evidence—Retracted confession 

of co-accused—Independent corroborative evidence, 

necessity of—Retracted confession—Duty of court 
to inquire into cireumstances—Confession on 
inducemént— Criminal trial. a ae 

In the absence of'other. reliable evidence in cor- 
roboration, the evidence of an approver, coupled 
with the retracted confession of a co-accused is not 
sufficient for conviction. The two together cannot 
obviate the necessity of corroboration from inde- 
pendent sources. The corroboration need not be full 
proof of guilt but should estalbish a sufficient degree 





of complicity. © 

The Judge, with whom the responsibility lies for 
acting upon the confession, should satisfy himself 
by putting searching questions tosuch witnesses as 
had anything todo with the’ confession. The first 
question that ought to strike every Judge is: “Why 
the accused made the confession ?” It is very import- 
ant to ascertain, from those in whose custody the 
accused was, the circumstances in which the question 
of confession first arose, how the accused expressed 
his willingness to be placed before the Magistrate 
and his readiness to make a confession. Similar 


questions arise as regards retraction Nazir 7. 
EMPEROR; ff : All 67 
—_——— sS, 164 (2)—Confession, recording of— 


Magistrate's warning whether should appear at the 
commencement of the record —Memorandum, if 
should be in Magistrate's handwriting—English 
version of confesston—Affixing of memorandum 
with English version, propriety of. 
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Under s. 164, Criminal Procedure Oode, it is neces- 
‘sary that the Magistrate before recording the con- 
fession should warn the accused that he is not bound 
to make a confession. The Code does not provide for 
this warning being recorded otherwise than in the 
memorandum at the foot of the record. 
< ‘It is not necessary that this warning should appear 
in writing at the commencement of the record All 
that the Oode requires is that this memorandum 
should appear at the foot of the record. The 
memorandum need not be made in the handwriting 
of the Magistrate Itis enough if it is signed by 
-him. 

Once the memorandum has been made in accordance 
‘with s. 164 (3), the mere fact that it was attached to 
-the English memorandum of the original vernacular 
.confession the English- memorandum also forming 

part of the record, is a sufficient compliance with 
‘Jaw. Emperor v. Tukaram KHANDU KoLI 

Bom, 280 F, B 
S. 165-—-Search—Duty to record grounds and 

"~ to search the persons of witnesses who enter. 
. Before making a search a Poliee Officer . is bound to 
record ia writing the grounds for his belief as to the 
necessity of searching the place and it is imperative 
that the persons of the search witnesses and of the 
Police party must be searched before they are allowed 
to enter the house so that the owner should not have 
reasonable grounds for suspecting that one of the 
search party had planted anything surreptitiously in 
-his-house. SOHAL LALU EMFEROR Oudh 467 
n s. 188. See Bxorse Aor, 1914, s 75 341 
s. 188, proviso 1—Dishonest retention of 
property in French territory —Trial in British India 

“without certificate—Bar—lIllegality of conviction. 

,A conviction ofa British Indian subject for dis- 
honest retention of property in French territory, in 
the -absence of a certificate of the Political Agent of 
‘the “French territory, is illegal, as a trial without 
such certificate is barred by s 188, proviso !, Grimi- 
“nal Procedure Code Inve NaRAYANASWAMY PADAYOHI 
Mad 190 
.-————S. 195 (1) (aj—Report by kurk amin to 

Tahsildar of offence under Penal Code (XLV of 

1860), 8. 186—Tahsildar endorsing it and submitting 

„ùt for necessary action to Sub-Divisional Oficer— 

Endorsement, if amounts to complaint. 





Under s 195 (1), Criminal Procedure Code, the ` 


‘complaint is to bs madeeither by the public serrant 
concerned or some other public servant to whom he 
is subordinate. Where akurkamin made a report of 
an offence under s. 186, Penal Code, tothe Tahsildar 
-who with an endorsement submitted it to the Sub- 
Divisional Officer for necessary action: 
Held, that the endorsement made by the Tahsildar 
‘amounted to a complaint and was suflicient to satisfy 
the requirements of a. 195 (1) a), Criminal Pro- 
cedure Code. LAcHMAN Sincav. Emperor Oudh 686 
- s. 195, cl. (1) (¢)—Ojfence by party to 
proceeding in Civil Court in respect of document 
given in evidence in such suzt—Complaint of Civil 
Court—Necessity of—Penal Code (Act XLV of 
1860), s. 468—Registration Act (XVI of 1908), s. 82 
—Abetment — Non-specification in charge—Failure 
of justice not occastoned—Conviction for abetment, 
` if qustrfiable. l 
Where ap offence is committed by a party to a 
proceeding in a civil suit inrespect of a document 
given in evidence in such suit, no Oriminal Court 
‘can take cognisance except on the written complaint 
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of the said Civil Court under s, 195, el (1) (c) of the 
Criminal Procedure Code, and in such a case the 
conviction under s. 468, Penal Code, must be set 
aside. ; 

Where it is proved that the accused abetted . an- 
other person to personate him as a third party in 
order to get adocument registered, and rendered 
himself liable to punishment under s. 82 (d), Regis- 
tration Act. but the charge did not. specify the” 
offence of abetment : 

Held, that as the shortcomings of the charge 
neither misled the accused in any way, nor occasion- 
ed a failure of justice, the non-specification of the 
offence of abetment was not material. 

In a criminal appeal or revision, the High Court 
need not pay much attention to the findings of a 
Civil Court when the finding isone against which the 
person affected by it could not appeal he having been 
successful in the suit on other grounds. MONTAJADDI 
V, EMPEROR Cal. 15 
———8._197—Penal Code (Act XLV of 1660), 

s. 411—Karnam ‘acting as Village Magistrate— 

Dishonest receiving of stolen property—Sanction 

to prosecute, 1f necessary 

Where the Karnam of a village, also “acting as 
Village Magistrate, is charged under s. 411, Penal 
Code, with having dishonestly received stolen prop- 
erty, sanction under s. 197, Criminal Procedure Code’ 
is not required for his prosecution. The mere fact 
that he was acting as Village Magistrate at the 
time when heisalleged to have committed the 
offence, will not give him the benefit of the section. 
VENKATASUBBA Rao v EMPEROR Mad, 102 
—~ $, 199—Offence of rape—Absence of com- 

plaint by husband—Conviction for rape, if can be 

converted into one for adultery, 

Where no complaint is filed by the husband of a 
woman before a Magistrate under s. 199, Criminal 
Procedure Code, the court cannot take cognizance of 
an alleged offence of adultery and in the absence of 
such complaint, a conviction under s. 376, H'enal 
Code, cannot beconverted to one under s. 447 Penal 








Code. Basiv EMPEROR . Oudh 73 
- S. 203—Compluint—Preliminary inquiry— 
Examining accused and his witnesses and 


hearing arguments, legality of. | f 

A Magistrate to whom a complaint is referred for 
enquiry may examine or question the person com- 
plained against and his witnesses but he would be 
acting illegally if he permits the accused to be repre- 
sented by a Pleader and hears his argument for making 
up his mind as to which of the rival stories he should 
accept. FANINDRA Kumar Das v. Ropar Box 

Cal. 606 
———— 88. 209, 253—Order of discharge made by 

Magistrate, when can be set aside—Order of discharge 

under s 209 and s. 258, whether different— 

Discretion of Magistrate to appreciate evidence. 

Where a Magistrate makes an order of dischargs 
after hearing the prosecution evidence it should not be 
seb aside in revision except on such grounds as 
would justify the setting aside of an orderof acquittal 
in appeal ż. e., it ought not to be set aside unless it 
can besaid that the order is perverse or manifestly 
unreasonable and inconsistent with an honest 
appreciation of the evidence before the court. 

No distinction can be drawn between orders of dis- 
charge passed under s. 253 and such orders - passed 
unders. 209, norhas the Magistrate a wider dis- 
cretion to appreciate evidence under s, 253 than he 


= 
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possesses under s. 209. EMPEROR v. PArasuram 

she 4: Bom, 289 
———s. 250—Notice to person to’ whom com- 
` pensation is awarded—Whether should be issued— 
._ Practice of Lahore High Court 
’ There is no provision of law that requires notice 
to issue tothe personto whom compensation has 
been awardéd under s. 250, Criminal Procedure 
-Qode and there is no practicein the Lahore High 
Court to issue such notice although very often noilce 
in such cases is desirable. LAOHHMAN v BABU, 





ie l Lah. 86 
.— S$. 253. Sée  URIMINAL” PROORDURE CoDE, 
1898, s 204 4 289 


—-8. 258—Warrant case—Framing of charge 
—Absence of accused and compiainant on adjourned 
` date—Order under s. 253, whether can be passed. 
‘In a warrant case some of the witnesses were 
Oxamined; charges were framed and the case was 





` adjourned. Certain negotiations were made in the 


meantime with aview tosettlement and this had 
previously been brought tothe notice of the Magis- 
trate. On the adjourned date, when the case was 
called on, the parties did not appear and the Magis- 
trate thinking that the settlement had materialised, 
dealt withthe case under s, 258, Criminal Procedure 
Code, and recorded an order of acquittal : 

Held, that the mere fact of the absence of the ac- 
cused or complainant did not warrant the passing 
of the order, and that the Magistrate could not have 
acted under s. 25% as charges had already been 
framed. NuTBEHARI SARKAR V. SARoDA PROSAD ` 

Cal 83 
—$S. 297—Enforcing claim to property— 

Whether amounts to admission of other party's 

possession—Charge to Jury directing it does amount 

to such. admission —Misdirection — Charge that 





person in possession of property about which free. 


fight takes place is not guilty—Whether amounts to 
sg cas Code (Act XLV of 1860), 

8. i di 
‘It is not a correct proposition of law to lay 
down that a person who attempts to enforce a 
claim to property, which. he cannot- substantiate, 
thereby creates the position that possession is 
with another, and if in a direction to the Jury, 
the language used by the Judge is opento such 
a construction, the direction is not proper. 
‘Where in, a trial under s. 304. Penal Code, 
the Judge directed the Jury that if the -party of 
the accused were held to be in possession, none 
of them was guilty although there was a free fight 
between the parties ending with the death- of some 
men of the complainant's party: 

‘Held, that the direction was bad as it contained 


` misdirection of fact and law, and that the con- 


victions could not be sustained. SAHEB ALI v. Em- 
PER0R Cal. 899 
— 5, 297—Jury trial—Evidence against all 

accused not same—-Omission to deal with evidence 

against each separately—Whether_ constitutes non- 
_ ` direction . , - 
“Where in a trial of three accused by Jury, the 
evidence against one‘of them was not the- same as 
that against the other two but less: 

Held, that the omission of the Judge to deal 
and discuss the case against him individually and 
‘separately from that of the other two men was a 
serious’ non-direction making his conviction unten- 
able MIAJAN Biswas v. EMPEROR ~ Cal, 682 
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— —s. 307 — Requirements of—Letter of reference 
—Contents—Verdict of ‘not guilty'—-Meaning of— 
Verdict of ‘benefit of doubt’, if legal—Complete 
disagreement with verdict—Whether sufficient basis 
for reference. 

Section 307, Criminal Proczdure Oode, requires not 
only that the Judge should disagree »with the verdict 
of the jurors, but also that he should be clearly of 


opinion that itis necessary for the ends of justice to 


submit the case tothe High Court.: The letter of 
referenceshould state the offence, which the Judge 
considers, has been committed, although a--mere 
omission to state the offence, when the Judge's opinion 
as to the offence committed appears from the body 
of the letter, is mot necessarily ‚a ground for 
rejection of the reference. . 
- “A-verdict of not guilty covers every degree of 
mental condition from mere hesitating doubt as to 
the guilt of the accused toa complete conviction of 
his innocence. A verdict of ‘benefit of doubt’ is not 
a verdict which is known to the law though jurors 
sometimes express a verdict of guilty in that way. 
The word ‘perverse’ indicates the completeness of 
a Judge's disagreement with the Jury but complete 
disagreement is not sufficient to base a reference. 
The words ‘necessary for the ends of justice to sub- 


` mit a case’ mean something more and the necessity of 


submitting a case should depend on the gravity of 
the offence and its prevalence and considerations of a 
similar nature. EMPEROR v. PaNCHANON SARKAR : 
Cal. 600 

—_—_—~s, 307—Trial by Jury—Verdict of gulity— 

Reference—Principles of ` interference—Duty of 
- High Court. Nk 
Section 307, Criminal Procedure Code, makes no 
distinction between casesof acquittal. . and ~con- 
_ the ~ weight and 
volume of evidence the two cases differ because of 
the presumption of innocence Where a Jury have 


‘eonvicted, the High Court has to see not merely that 


there is evidence of guilt but that the evidence is 
strong enough to preclude any reasonable doubt in 
the minds of the Jury as to the guilt of the accused. . 
Daepu KonpadI v. EMPEROR - Bom. 495 


S. 342. See Criminal ProcepurE Copz, 1898, 
s. 165 care 467 
————— s; 342—<Applicability of 8. 342 to Chap. VIEL 

proceedings. 7 
Per Mehta, A. J. C.—Section 312, Oriminal -Pro- 
cedure Code, is not applicable to Chap VIII, proceed- 


. ings. It is merely confined to a person against whom 


theréis a regular complaint, 7,e,an accusation that 
he hascommitted an offence (vide definition of 
complaint, B: 4, Oriminal Procedure Code) and has no 
reference toa person respecting whom information 
is received of the kind setforth in s. 110 of the 
Code. 

There is, however, a rule -of prudence which 
requiresthat before an accused is condemned he 
should have an opportunity of making any explanation 
he may have with regard to the circumstances 
appearing in evidence against him. In application 
of this general principle it has been held that whén 
a witness called for the Crowa has disclosed any 
fresh facta, or when the évidence that he has given 
affects the decision of the-case, then it is desirable. 
that the accused should be examined a second time. 
To decide whether this rule should be applied it is 

whether tha accused have 
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been in any way prejudiced by the omission to 
examine them a second time. IERAHIM v. EMPEROR 
Sind 351 
S. 342—Co-accused—Examination of c- 
accused as prosecution witness without tendering 
pardon, legality of—Hzamination of accused— Duty 
of Court to ask for explanation. 

It is illegal to examine as a witness for the pro- 
secution a person who has also been charged but who 
has not been offered pardon or discharged under s. 
169, Criminal Procedure Code. 

Under s. 312, Oriminal Procedure Code, it is the 
duty of the court to call the accused's attention to 
points - which sppear against him and ask for an 
éxplanation. Soman LAL v. EMPEROR Oudh 467 


S. 342 —Duty of Judge under sg, 812— 
Failure of Judge to put explicit questions, whether 
vitiates trial. 

Under s. 342, Criminal Procedure Code, the Judge 
has a very difficult duty to perform. When the accus- 
ed is represented by Counsel, it is often in his 
interest that the Judge should formally comply with 
the section by asking a general question and then 
leave the accused's Counsel to offer explanations on 
his behalf inthe way most favourable and least 
dangerous tc him . The failure of the Magistrate to 
put explicit questions beyond asking a formal gener- 
al -question as to whathe had to say, in a case 
where the accued is defended by Counsel, does not 

' vitiate the trial especially when the accused is not 

prejudiced by such examination. KALLAN NARAYANA, 

In re f Mad. 46 

ma sS. 342, 540—Non-observance of provisions 
of 8. 842—Trial, if-vitiated. 

Section 540, Criminal Procedure Code, cannot 

justify and cure the irregularity of a procedure 

whereby a Magistrate long after ‘closing the case 
examines a witness under’s, 540 but does not 
further examine the accused under s. 349. Failure 
to follow the provisions of s. 342 vitiates the trial. 

Hooguty CHINSURA MUNICIPALITY v, KESHAB CHANDRA 

~~ — 8. 342— Recording of deposition of witness 

called under s, 540—Re-examination OF accused 

. under. & 842, whether imperative. 

Per F'errers, J..C —It is not obligatory on a trying 

Magistrate to re-examine an accused ‘under s, 312, 








Criminal Procedure Code, after. recording the 
deposition ofa witness called under s. 540 of the 
Code ISrRAHIM v. EMPEROR . Sind 351 


~S 367—Judgment, what it should contain, 
The practice of writing long judgments with a 
number of repetitions isto be deprecated, the judg- 
ment should set out the effect of the evidence fully, the 
accused's case, the attacks which are made upon 


the evidence by either side, the Judge's own criti- 
cisms of it and the reasons for his conclusions. 
KALLAM Narayana, In re Mad. 46 


——S8 374—Reference under~ Charge to Jury 
found defective—Acquittal or retrial—Tests—A bsence 
of sufficient evidence to warrant . conviction— 
Acquittal. , 
Where in a reference under s. 374, Criminal Proce- 

dure Code, it appears that in the charge to the Jury 

on certain salient points, the Judgehas putthe prore- 
cution case too strongly and has failed to put the 
defence case as strongly as it should have been put 
and the charge is,in general, found to be defective 
the court has to consider whether the correct course 


` 


eis to acgulj the accused or to direct a retrial, When 
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there is no chance of further evidence coming to light 
ifa retrial were ordered, the question to be considered 
is whether, ifupen proper direction the Jury on the 
evidence were to convict again and the matler were - 
to come tothe f'igh Ccurt again under s 374, it would 
be possible forthe High Court to let that conviction 
stand Ifthis test isupplied and there is no sufficient 
evidence to warrant a conviction, the accused should 
be acquitted. , 

Ca; ital offences are not to betried as ree integra on 
the paper-book. Jf there is no sufficient evidence to 
warrant @ conviction, the High Court has an obligation 
to say So. 4 

- In capital sentence cases, though the High Court 
isnot bound ly the vercict of the Jury, they must 
rely on it if it answers a reasonable test EMPEROR Ü: 
ASRAH ALI Cal.173 F B. 
——-— 5 386 —Altachment and seizure of undivided 

share of convicted person in movables, legality of. 

Section 286, Criminal Procedure Code, does not 
entitle thecourt to order the seizure and sale ‘of 
movable property in which the- convicted person has 
only an undivided share, without the consent of 
those jointly interested with him; and the smend- 


ment of the section in 1923 has not made any 
difference in this respect. EMPEROR v. MANMATHA 
Natu KUNDU Cal. 238 


———-— S. 388—S. 388, if applies to case of sentence 
of fine only—Fine when can be realised by 
instalments. 


Section 38%, Criminal: Procedure Code, does not 
appiy to acase where the-seutence is one of fine 
only aud there is no provision except s. 3:8 by 


which a fine can be ordered to be realised by instal- 
ments. ALI Hussainv EMPEROR Cal. 120 
—~-—— 8. 417—A ppeal. against acquittal—Consider a- 

tlons—Der.e of probability — Criminal triol— 

Acquitlal based on ‘extraneous ande irrelerant 

considerations. 

In an appeal against an acquittal by the Court of 
Session, the Crown must satisfy the court that the 
guilt of the accused is proved beyond any reason- 
able doubt, and, when it has done that. it naturally 
follows that ithas succeeded in proving to the 
satisfaction of the Appellate Court that the grounds’ 
given by the Court of ‘Session in acquitting the. 
accused are unreasonable andursound. As to what 


` constitutes proof of the guilt of an accused person in’ 


any given case, that depends upon the bundle of. 
facts which serve either immediately or mediately 
to convince the mind of the truth of the prosecution ` 
Story and of the charge against.the accused As 
absolute certainty amounting to demonstration of, 
guilt is seldom to be had, the court is obliged to 
act on degrees of probability which fall very short 
of if. lt hasto be judged aright whether in each 
particular case the degree’ of probability is so high , 
as to justify onein regardiug itas a certainty and ` 
in acting accordingly. In holding a certain fact or 
thing as proved, all that a Judge need look for ig 
such ahigh degree of; probability that a prudent 
man, In any olber tranfaction where the ` conse- 
quences ofa mistake wereequally important, would 
act on theassumpticn thatthe thing was true. 
EMPEROR t, RAMDAT Oudh129 
—§,417—Apreal against acquiltal— Interfere- 
ence, : f -. 
dhe statutory law makes no distinction Letween an 
appeal against an acquittal end an appeal froma 
conviction, and in order to justify interference ` 
With @ judgment cfecquittal on a question of fact 
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Criminal Procedure Code—contd. 
it is sufficient if the finding is clearly wrong on the 
evidence. and unreasonable inthe opinion 
Appellate Oourt; but the indications of 
the judgment of acquittal ought to be clearer and 
more palpable, and tne evidence more cogent and 
convincing, in order to justify its being set aside than 
would be necessary iu the case of a conviction 

gain, the finding offactof a court which has had 
the evidence before itself is ordinarily entitled to 
great weight and should beset aside by the cours 
of Appeal only when the indications of mistake are 
clear, and this is specially true in cases where the 
finding is in favour of the accused’s innocence. If 
in sucha case the evidence is all oral and its credi- 
bility is -a mere matter of opinion, without involving 
other considerations,the opinion of the court which 
heard the witnessesmust be treated as almost con- 

lusive. The indications of guilt must be obvious, 
or the evidence too strong to be rejected, before the 
court willinterfere. EMPEROR v. SHER SINGH Lah, 499 
“ss. 417, 439— Ltevision against acquittal 
_ Application for, by private complainant—Crown 
| not preferring appeal—Interference by High Court— 

Guiding principles, > ; 

Although the High Courthas jurisdiction under 
S. 439 of the Oriminal Procedure Code to entertain an 
application in revision ofan order of acquittal when 
the Crown has preferred no appeal, yet the High 
Court would not move in such a case, unless there 
was some glaring defect, either in the procedure or 
in the view of the evidence taken by the court below. 
In regard to grounds of law, the court does not 
interfere with an error or omission or irregularity 
unless the same has caused a failure of justice; and 
as regards questions of fact, though the Qourt’s 
jurisdiction to interfere, in respect of the correctness 
of findings of facts, even when findings are concurrent, 
is unquestionable, it will not, asarule, go into the 
evidence, save in exceptional cases, as where the 
judgment of the facts is manifestly wrong and grossly 
and palpably unjust. 

The gravest suspicion against the accused will not 
suffice to convict him’ of acrime unless evidence 
establishes it’ beyond doubt. The weakness of the 
defence must not be allowed to bolster upa weak 
case for the prosecution which must nôt only establish 
the guilt of the accused but. should establish it 
beyond any reasonable doubt. 

he HighCotrts in India have always insisted 
that, before interference, the prosecutor must make 
out: strong and cogent grounds to justify interference 


errorin 





- — 
~ 


with a judgmént of acquittal. RAMA MURTI v. JAI 
INDRA BAHADUR SINGH Oudh 852 
——_——- S, 423. See PENAL Cope, 1660, s. 243 152 





- 88,423, 437—Fowers of Sessions Judge 
dealing with case under s. 423 as well as on revision 
—Whether can actunder s 428 when trial Couri. is 
competent to try the case, a ee aa 
A: Sessions.Judge dealing with a case under s. 423, 

Criminal Procedure Code, as well as on revision, can: 
exercise any of the powers conferred on an appellate 
Court by s. 4283, and he may act under -the section 
even where the trial Court wa competent to try the 
case. SALIHON V. EMPEROR iss Lah. 649 (a) 
> S, 435, See ORDINANCE, 1932,8, ol” 23% 
-———.§8, 436,-494—Discharge under 3. 494—' 
Power to order further enquiry—Withdrawal of 
prosecution—Duty of Magistrate wn granting consent’ 
—Proceedings in two courts on same -facts— Slay, 
A District Magistrate may under s. 436, -Oriminal 
Procedure Code, order a further enquiry in the case of 
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Criminal Procedure Code—contd. ` 
pees who have been discharged under s. 494 of the 
Code, ; 
An ‘order passed under s. 494 of the Criminal Pro- 
cedure Code must be passed like any other consider- 
ed order and the Magistrate is bound to give his 
reasons. A fortiori is the Magistrate bound to give 
his consent to a withdrawal; no tacit assent may 
be assumed, KANHAIYA LAL v BAIJNATH Nag 77 
S. 437. See CRIMINAL PRocEDURE CoDE, 1898, 
s 423 | oe 649 
——5S.438. See Emergency Powzrs ORDINANCE. 
(LL oF 1932), 8. ab 2338 
- s. 438 (1) (a)—Movable property in which 
offender has only an undivided fractional share, 
whether liable to attachment by seizure and 
subsequent sale. | 
Movaple property in which the offender has only 
an undivided fractional share, is not liable to 





` attachment by seizure and subsequent sale.. Section 


386 (1) a), Criminal Procedure Code, which confers 


“power to the court to take steps for recovering the 


amount of fine, by issuinga warrant for. the levy of 
the amount by attachment and sale of - any movable- 
property of the offender, does not entitle an. officer 
executing such a warrant toattach by seizure and to 
sell movable property in which the offender has only 
an undivided fractional share. EMPEROR v. PRAMATHA 


Bauusan Roy. Cal. 97: 
S, 439. See CRIMINAL PROCEDURE Conk, 1898, 

s. 417 852 
S. 439—Revision—Grounds set forth. 


challenging findings of fact—Interference, if proper. 
- Where the grounds set forth in an application 
for revision really challenge the findings of fact 
arrived at by the lower Appellate Court, they are. 
not proper grounds for a criminal revision. JAI 
NARAIN v, EMPEROR . ' .:Oudh 835 
S. 439 (2)—Reference to High: Court—En- 
hancement. of sentence. is ag. a 
Where a reference was made by the Sessions Judge 
to the High Court for enhancement of: sentence for 
the offence of sodomy, the High Court felt themselves 
to restrict themseives within the limit of the powers. 
which could nave been exercised by the trying Magis- 
trate, having regard to the provisions of s.439 (2), 
Criminal Procedure, Code, ani enhanced the sentence. 
to one of twa years' rigorous imprisonment. EMPEROR 
v. MAHOMED YOUSIF Sind 605: 


ss. 439, 528-B—Revision, whether a subse- 
quent stage of the case—Accused not claiming to be, 
tried as Huropean British subject in trial ~“Court—., 

Whether can claim to be so dealt with in High 

Court—S. 528-B, interpretation. 

The exercise of jurisdiction under s. 439, Criminal’ 
Procedure Code is, subject to tke limitations impos- 
ed ‘by the section, purely discretionary and an ap- 
plication’-in ‘revision cannot be ‘said to be a subsequ- 
ent stage of the same case within the meaning of 
g. 454, Criminal Procedure Code, we hes ws 
‘ Where under a Government ‘notification’ it was 
ordered thatthe Calcutta High Uourt stiould exet- 
cise original and appellate jurisdiction und discharge 
the functions of a High Oourt-in criminal proceed- 
ings ‘in the Nicobar Islands against Muropean British 
subjects: ~ 
- Held, that the High Court can interfere in the cage . 
of such asubject even though le had not pleaded 
that he was European British subject in the trial - 
Court. H.G, KBoLton v FuPIROR ‘Gal 892. 
Chap. XXXIII. See Criminal I'ROCEDUHEA ` 
‘Cong, 1898, s. 3-A 17° 
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Criminal Procedure Code— contd. 
—-—— 8 476— Contradictory statements-—Retra cling 
from false statement—Advisability of prosecution 

Alternative charges, when proper. 

- Before making en order for prosecution under s 
476, Criminal Procedure Code, the court should con- 
sider whether it is expedient in the interests of 
justice to prosecute and whether there is reasonable 
probability of a conviction. It is pot necessary to 
. prosecute a witness merely because he gave false 
evidence before the Committing Magistrate if he has 
_Tetracted it and given true evidence before tha Ses- 
‘sions Court. 

‘Resort to the expedient of an alternative charge 
is only justified when it is difficult to establish 
the falsily of one of the two statements. BAJIRAO 
BALWANT v. EMIEROR Nag. 747 
—— S. 476-B-- Appeal from sentence of Assistant 

Sessions Judge—Forum.e 

An appcal under s. 416-B, Criminal Procedure Code, 
from the sentence of an Assistant Sessions Judge lies 
to the Court of Session and not to the High Court. 
NAGENDRA NATH v. EMPEROR Cal. 703 

S. 488— Maintenance, -amount of—'In the 
whole’, meaning of—Order fixing monthly allowance 
of Rs, 100 to wifeand Rs. 80 each to five children, 

' whether justifiable, 

The words ‘in the whole’ ins, 4&8, Criminal Pro- 
cedure Code, are intended to prevent the court from 
exceeding the statutory limit in the case of any parti- 
‘cular dependant and are not intended to restrict-the 
powers of the court to ordering.a monthly allowance 
of Rs. 1C0 in respect of the maintenance ofall the 
dependants. 

Consequently, an order awarding a monthly 
‘allowance of ks. 100 for the maintenance of the wife 
and a monthly allowance of Rs. 30 in respect of each 
of five minor children, isa proper order. Tursi Das 
Vv. SARAJU Der DEVI Cal, 296 
ss. 488, 489—Pendency of- divorce -pro- 

ceedings against wife—A pplication for maintenance 

by wife in Criminal Court—Stay of maintenance 
proceedings until conclusion of divorce petition, 

: propriety of. 
here a husband has instituted proceedings in 
the Divorce Court against the wife, on receiving an 
application for maintenance by the wife against the 
husband the Magistrate should properly refer the wife 
to the Civil Court for her remedy. Section 489, 
Criminal Procedure Code, was not. intended to en- 
courage applicants to resort to Criminal Courts up to 
the very tıme when an order is passed by a com- 
petent Civil Court. When the Civil Court is seized 
of the matter, it is better that the Civil Court should 
dispose if it. WILLIAM J. W. Ross v. ELEANOR AGNES 
Ress , Sind 207 
~i———-8, 494 See CRIMINAL Procepurze CODE, 

1898, s. 436 7 
- 8. 52&53—Construction favourable to ace 

cused to be given. 

“If the language of s 528-B is ambiguous, acon- 
struction favourable to accused and convicted persons 
should be adopted, asthe section purports to curtail 
privileges conferred by other provisions in the 
Uode. H, G. BOLTON v. EMPEROR Cal. 892 
————— s. 617—Acquittal of person accused of theft 
- —Property seized—Restoration—Party coming into 

possession honestly—Question of title as to property 

‘to be decided by Civil Court. 

Where a person accused of theft is acquitted and 
claims as his own the. property seized from him by the 
Volice and alleged to-have been stolen, it should be 
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Criminal Procedure Code—coneld. 
restored to him in, the absence of special reasons to 
the contrary. 

Where it appears that a person has come into 
pos: ession of certain property honestly, the question 
Whether he or another is entitled to the properly 
is one to be decided bythe tavil Court and into 
this the Criminal Court should not enter, SAVUDI 
KArUPPANAR AMBALAM v. GURUSWANI PILLAI 

Mad. 510 (a) 
88.517 and 518—~Sale »roceeds of stolen 
property—Confiscution—Legality of. 

The eale proceeds of stulen property are property 
to which s 51, Criminal Proceaure Ocde, relates and, 
therefore, may be made over to the persons claiming 
if, and so longas thereisany one entitled to the 
possession therevf such proceeds should not be-con- 
fiscated- GOBIND PER-HAD V JOMPEROR Lah. 358 

§.528—<Application for transfer—Notice to 
opposite party, necessity of - Umizsion to state reasons 
for transfer, whether vitiates subsequent proceedings. 

There isno provision in the Criminal Procedure X 





. Code which requires a Magistrate actiug under &. 


528, Criminal Procedure Code, to give notice to the 
opposite party, although it is usually advisable and 
desirable to issue notice to the opposite party when 
an application under s. 528 is to be aisposed of. 
The mere fact that a Magietrate has not issued notice 
to the opposite party on such a petition does not 
make his order bad’in law - 

Omission to record reasons forthe transfer of a 
case is a mere irregularity and does not vitiate the 
subsequent pioceedings. Hari Ram v, ALLAH BAKHSH 

Lah. 474 

§.528-B. See CRIMINAL YFRocepure “Cope, 

189+, 5. 439 i 892 

——— 8.537, See CHILD MARRIAGE RESTRAINT ACT 

19:9, s. 11 (1) l 279 
8. 540 —'Discretion', meaning of. 

The word ‘discretion’ if itself implying vigilant 
circumspection and carė, where the Legislature 
concedes wide discretion, it also imposes a heavy 
responsibility. IBRAHIM V. JIMPEROR Sind 351 
———~ S. 540—Discretion of court under s. 5!0— 

Summoning of witnesses, when essential —Ex pediency, 

Section hati, Criminal Procedure Code, is not wholly 
discretionary, but’ the last part of the section 
imposes an obligation that the court shall summon 
and examine all persuns whose evidence appears to 
be essential to the just decision of the case. Ifthe 
tiying Magistrate was of<opinion that the evidence 
of certain witnesses was essential then s. 540 
imposes upon him the obligaticn of “summoning 
them. Even ifthe eviderce, though not essential, 
was yet expedient, the Magistrate does nut exceed his 
authority in putting those witnesses into tle box. 
JBRAHIM v. EMPEROR - Sind 351 
Criminal trlai— Burden of proof.. 

In a criminal trial.it 1s the duty of the prosecution 
to establish a'lthe facts essential for making cut 
the offence charged against the accused. Lacaman 
SINGH V, EMPEROR l Oudh 686 

Defence alleging that statements made before 

Judge were not made before Police—Upportunity 

to cross-examine witnesses, whether shoula be given 

to defence à 

Where in a criminal trial the defence alleged that, 
certain statements made by certain witnesses before 
the Judge were not mentioned to the Police, the 
defence hasaright to cross-examine the witnesses 
as to such statements and seek their explanation. 
Masa R, F, Rego v. EMPEROR - Nag. 17 
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by probabilities anl circumstances—Absence of 

independent witnesses, wether material—Benefit of 

doubt—No evidence showing particular part taken 
by accused—Aco sed to be given benefit of doubt. 

Where in a criminal trial the prosecution case is 
strongly supported by the probabilities and cir-, 
cumstances: of the Gare, the absence of evidence of 
independent-witnesses is immaterial. 

Where there is uo evidence to show any 
particular part taken by the accused in a 
case and itis possible they are named only witha 
view .torope in all the members of a family the 
accused should ba given thea benefit of tha 
doubt Ram SAGAR v. EMPEROR ‘Oudh 656 





See Emeraency Powgrs ORDINANGR,; 1932;5,4 622 
Complaint by commander of steamer against 
members of crew for- rioting ete—Accused 
surrendering themselves before court—Absence of 
evidence to show presence of accused, within juris- 
diction of court on date of taking cognizance of 
case —Jurisdiction of court to try case. 
The commander of a steamer laid a complaint 
before the Ohief Presidency Magistrate against certain 
members ofthe crew charging them with having been 
guilty of rioting and ‘causing grievous hurt to some 
Officers on the high seas before the. steamer arrived 
at Calcutta. Processes were issuei and warrants 
ordered to be served. The -warrants were not execut- 
edas the accused were not found at the addresses 
given by*them. Proclamations were then issued and 
all the’ accused surrendered themselves before the 
Ohief Presidency Magistrate who transferred the 
case, to the’Third Presidency Magistrate for . trial. 





The Third Presidency Magistrate acquitted all the | 


accused on the- ground that the Chief Presidency 
Magistrate had no jurisdiction to take cognizance of 
the case as there was no evidence to show that the 
accused were in Oalcutta on the day cognizance was 
taken of the case: 

Held, that as all the accused surrendered before-the 
court, the court had abundant jurisdiction to proceed 
with trial of the accused and the acquittal was there- 
fore wrong ia law. SUPRRINTENDENT & REMEMBRANCER 
OF | EGAL AFFAIRS; BENGAL v RAISALLEE Cal. 774 

~—-Trial in two courts—Propriety of. re 

There is nothing contrary to law ina trial being 
conducted in one court and an enquiry into an ac- 
Gusation arising out of thé same facts in another 
court Bat such a procedure is highly inconvenient 
and where the evidence is bound to be the same, 
there isa possibility ofthe two courts independent- 
ly arriving at a different estimate of the evidence. 
KANHAIYA | AL v. Bats NATH”, Nag 77 
Custom (Punjab) — Inheritance — Tiwanas of 

Shahpur Distrist—Unmarried sister, if excludes 

collaterals. g 

Except among a few fami'ies,an unmarried sister 
amang Tiwanas in the Shahpur District excludes 
collaterals till marriage or death. When ths col- 





laterals challenge the capicity of the unmarried - 


sister to inherit, it is for them to prove that they 

are amongst the few families coming within the 

exception AHMAD: YAR v. Farru BIBL Lah. 89 

Customary. Law: (N-W. F P )—-Will — Tapp. 
Kamalazais—Sonless proprietor —Power to bequeath 
entire estate to widow or daughter excluding col- 
laterals. - 


Under the Oustomary Law ofthe N. W. F, Provisice | 


GENERAL INDEX. 


w= Hvidencz— Prosecution case strongly supported. 


for breach of orders—Duty of. prosecutior, 


“and to perform .pradakshinam 


-Gustoms Act of Canada 


gzvil 
Customary Law (N-W, P. P.)—=conold. 


a will bya sonless proprietor of Tappa Ramalazat 


bequeathing. the whole of his property to his widow. r 


and daughter to the exclusion of collgteral: in. the 


ith degree is not opposed to custom and is not there-. 


fore invalid YAGUB KHAN v KHEBRA :-Pesh 812." 
Customary Law (Punjab —Abadi—Right to locate 
tenants, whether confers right to mal! a < 
The mere fact that a person is: entitled to locate 
tenants ina village does not necessarily show that 
the right to the malba also rests in him. . ABDUL 
MAKSAD v. MOHAMMAD AMIN Lah 588 
Allenation —Joint debts--Succession by mother 
— Liability of estate’ for debts of previous holder. - 
The principle laid down in Jagdip Singh v Bawa 
Narain Singh, 15 Ind Cas. 866 is not applicable to the 
ease of fa mother: As in the case of a widow, 8 
mother cannot be treated as the ‘next holder’ within 
the meaning ofthat ruling. ALA Dap v SARDAR | 





Lah -418 - 





Ancestral property—Agriculturists of 
Mianwali District—Punjab Alienation of Land. 
Amendment Act (I of 1931), whether retrospective. 
Agriculturists of Miarwali District are not full 


owners of ancestral property All that the Oustomary -` 


Law of the District tends to show . is that male 
proprietors: have aright of ġ'ft and devise under 


-certain conditions. MOHAMMAD SHAH vV. KHEM CHAND ' 
$ Lah. 879 


Customary rights —Right of villagers to worship 
peepul tree in another's land and to perform cere- 
monies under it and to.bathe in tanks—Suit. for 
declaratian of such right maintainability: of. 

- The existence-of a flight of steps ‘paved with 

granite slabs ina tank raises an inference that the 

use ofthe tank for bathing is ` not of a fugitive 
character. : eer 
A suit by the residents of a certain | village for 


a declaration that they are entitled ‘to a customary ~ 


right to pass acrossa landand to perform. certain 
ceremonies at the foot a: peepul tree standing on 16 

round, the tree ` is 
maintainible The factathat all tha villagers do 
not exerciss itbat the same time and perhaps - some 
never, 21d that other people coming to „village also 
exercise such aright is imniaterial. BIVARAMA KRISHNA 
PATTAR V KRISHNAN NAIB Mad. 880 


See INTERNATIONAL LAW l | 
Damages, suit for—Work done for Railway Com- 


pany—Defendant not producing relevant material - 


for ascertaining measurement—Burden of proof— 
Claims for work done and reimbursement for ex" 


penses incurred in getting ready for promised work “ 


—Maintainability. | 4 ; 

In a suit bya contractor againsta Railway Com- 
pany, the claim was based on two causes of action, 
one based on the original contract for which the claim 


was for prisa of work done, aod the other based on å © 


promise for some other work and a requisitio1 to 
maintain, therefor, an efficient staff for which h> had 
to incur expenses, He claimed to be re-imbursed’ by 
way of compensation : ; | = 
Heli, (4 s9 long as the damages claimed are not 
regarded as damages for breach of the original con- 
tract, “bus may be treated as compens ition for loss 
incirred by reason of the plaintiff having had to ° 
arrange for the new work that was promite d, the 


said claim would not be obnoxious to the clsim for - 


the priceof work done under the original . con- | 
tract. i l i 


pan 
| lal 


(1927), ss. 151, 207. ` 
' E ol 91 ` 


xxxvili 


Damazges—concld, 


. (iċ) the rule that it was for the plaintiff to prove 
is claim could not be applied to the case as the 
defendants’ measurements were not properly made 
and ‘the defendants have not been able to produce all 
relevant materials in connection with the measure- 
ments they made 
- Where a decree has been passed for damages and 
an appel preferred therefrom even though some 
particular item or items in an account may be found 
by the Court of Appeal against the respondent- and: 
on: that footing the amount for which 
been granted by the lower Court may have to be 
enhanced, still the decree might be supported by 
Showing that in respect of some other item the court 
below. made a mistake This rule is sound subject to 
the qualification that the rule does-not apply to deci- 


sions founded upon different rights or csuses of 
action’ GopaL Ukerav B.N. Ry Oo Lrp, Cal. 377 
Dangerous Drugs Act (II of. 1930),8.14 (a). See 
” ORIMINAL PROCEDURE CODE, lt93, s 103 824 


Decree—Construction: 
` ‘The court should ‘always lean against a construction 
which would render a decree inexecutable. Tara- 
FRASANNA GANGULY v. NARESH CHANDRA CHAKRABARTY 
ee Cal 457 
~~ [ix parte rent decree, probative value 07 

An ex parte decree for rent carries very little 
probative value especially when it is not shown that 
the decree was executed and rent realized. Nanpa 
Lau Roy v. PRAMATHA Nata Roy ~ 





Cal. 179 
Deed—Oonstruction. See Mortaagz 659 

Construction. Sce Oupa Laws A CT, 1876, 
"8.7 887 


—— ——-Construction— General principles, 


The general is that the 


inténtion of the parties from 


Ifthe worcs of the deed 
may lean to a er nstruction 


which it naturally 
‘rendered invalid.’ Ifthe court does that, it is rae 
parties which they 
HAJI AHMAD 9. 
Bom. 799 


ʻA 
A | and descendang 
and co sharers'— Construction—Co sharers, 


coowners or merely entitled 
Lawajama—Junior branch o 
entitled io share in law 


‘lower courts held that the certificate 
of a A and his lineal 
and conferred upon the co-sharers menti 

. grant ` only ‘a right of maintenance: ~ 


INDIAN CASES. 


a decree has- 


-11933 
Deshmukh! Watans—concld. : 


Held, that the judgments of thelower Courts pro» 
ceed upon a misconstruction of the inam cettificate 
which was in terms a grant to the claimant A 
for personal maintenance to bs contintied to 
claimant, his lineal descendants and co-sharers, and 
not, as held by the lower Courts, a granb to <A 
and his lineal descendants. subject to the obliga- 
tion of maintaining the co sharers . ; 

The plaintiffs, members of a junior branch of a 
family of Desmukh watandars instituted a suit against 
the head of the senior branch for a half-share in the 
lawajama of the watan village Both the Subord 
nate and the District Courts found that the plaintiffs 
were members of the family and had a share in the 


watan, and that the defendant had failed to prove- 
that this lawa-jama had been granted to his ereate- -=> 


grandfather as pleaded py him 


They also found that 22+: 


the plaintiffs had not ever received any share of it and ws: 


ultimately held that it was not proved that’ the lawa- -< 
in the watan or hereditary -en- ^ 


jama were included 
dowment, and that therefore the plaintiffs could not 
claim a share in them as such In second appeal 
the Judicial Commissioners held that the lawajama 
must be presumed to be part of the Deshinukhi watan 
and revér'sed the decree of the lower Court on. appeal 
to the Judicial Committee: wee 

` Held, that the finding of the lower Courts being oné 


of fact and not being contrary to law, the Judicial - 


SAHEBRAO 
P.C 437 


Oommissioners erred in reversing it. 
NARAYANRAO vV. JAIWANTRAIO YADAPRAO 


Divorce Act IV of 1869:, 3s 2-—-Divorce petition, - 


` form of—Averment of proof of necessary facts— 


> 
te 


Necessity of-—Duty of Courts, ite 


As divorceaffects the status of the parties it- is of 
importance that the necessary conditions to- justify 
a decree for dissolution of marriage should be com- 
plied with Itis specifically laid down that cer- 


tain facts must beaverred and proved before a ~ 


court has jurisdictionto pass a decree for dissolu- ---- 


tion of marriage Where, therefore, there. is. no 


er ete 


obligation of detecting for itself deficiencies which there 
is no interested party to point out That obligation 
is, however, imperative Decrees for dissolution of 
marriage are not made without strict proof, and the 
fact that both parties are equally anxious to be divorc- 
ed is in itself a reason why the Judge should be 
strict as to proof. f 

Every presumption is to be made in favour of the 
original domicile Itis for the party who relies on a 
change of domicile to prove that such a change has 
taken placeand to do this he must demonstrate a 


-double intention : the intention of abandoning his 


t 


domicile of origin and the intention of adopting the 


domicile of choice, © 


. Nas | 
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Divorce Act—coneld, 
A domicile of choice 

assertion. 


is not established by mere 
- If the domicil® of the parties be English, the courts 


- 


in India have no jurisdiction to dissolve their marriage 
rotwithstanding that it was solemnized in India and 
that the adultery was cammitted in India, 

Where a srson left England under orders 
and not of.his. free ohoice and came to India in obedi- 
euce to other authority and not in the exarsise of any 
Gnvice of his own, and was neither a house-holder, nor 
permanently employed and was not member of any 
club in India: 5 

- Held, that he could not be said to be a person 
domiciled in India, and the court had no jurisdiction 
to dissolve the marriage of the person with his 
English wife. 

- Fhe effect of the Indian and Colonial Divorce 
Jurisdiction Actis to divide His Majesty's subjecta in 
India into two classes, Upon those who are residing 
within the jurisdiction ofa High Court established by 
“ Letters Patent some new facilities ara conferred. Those 

who are resident elsewhere remain under the law as it 

was before the Indian and Colonial Divorce Juriadic- 
. tion Act was passed wi. . 

Collusion.is an illicit secret understanding by which 
parties who are jointly furthering a common purpose 
assume the semblance of hostility. WILLIAM HALL 
v. HALL ; Sind 618 

> 5, 14 -Petition for dissolution of marriage— 

Judge to be satisfied on evidence that case of 

petitioner is proved—Hvidence of domicil, necessity 


OTF, - : 

Under the provisions ofs 14 of the Divorce Act 
the court has to be satisfied on evidence that the 
ease of the petitioner has been proved and a decree 
for dissolution of marriage cannot be made merely on 
admission without recording ‘evidence, Jn the ab- 
seocs of evidence of domicil, a Judge cannot pro 
aeed to hear a patition for divorce. ROBERT. JOAN 
Twis3 v..LIty Mary Twiss 
-—— s3 -45—Suit for dissolution of marriage— 

Necessity of framing issue as to damages—Reason 

jor ee damages at a particular figure to bz 

stated, a A i l 

The Divorce Act provides that the question of 
damages shall be ascertained by the court, whether 
the parties defend the suitor not. Uader s. 45 of the 
Act it is lait down that the procedure, subject to the 
` provisions of the Act is. to be regulated by the Civil 
Procedure Code. Consequently in a suit for dissolu- 
tion of marriage, the court should frame issues among 
which there should be one asto the damages. It is 
‘also Incumbent on the court to state its grounds for 
assessment of damages at a particular figure. SYDNEY 
ARTHUR HAMILTON v. ALICE MAUDE HAMILTON 
Ng , š Sind 829 (a) S. B. 

Divorce proceedings—Proof of adultery —Nature 

of proof required—inference from opportunities— 

iividence Act (1 of ~1872), s. 114 

lt is a fundamental rule, that it is nob nezes- 
sary to prove the direct fact of adultery In every 
_ case almost the fact “is inferred from circumstances 
that lead to it by fair inference as a necessary 
conclusion. 

Adultery can be inferred fron opportunities and 


living together alone. ‘It is also not necessary’ to. 


prove guilty. affection in every case. 
Dictum—‘When a man and a woman are found 


together under suspicious circumstances. it cannot ' 


be presumed that they are saying their prayers.” 
OYRIL ROWLAND GIBBS v Mrs, ELLEN MABEL GIBBS 
as All. 890 
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‘trict Magistrate 


Si vent z Na YS 
wh ATE fee 133 a ew 
«< A 4 = . 


l i 3 foe eee at oa WEE Gat 
East Indla Rallway.Co Gratulty Rules, 8, zi 
See MASTER AND SERVANT - - Ss" 687 
Election. : See C. P. Locan BSELE-GOVERNMENT ACT,- -— 
1920, ss. 9, 11, 14, 18, 79 (1) o Bge 
Emergency Powers Ordinance (I! of 19324,.-; 


SS. 4,21 57—Jurisdiation of District Magistrate 


to make order on, person outside- dixtrict—Order not- 


to proceed to certain limits and- to report dàily at 
. residence or ledging—Disibedience, what constitutes 
—Entry with permission--Refusal to obey further 


orders —Entry, whether becomes ulegul Omission to’ 


report, whether continuing breach—Condonation of 
original breach, effect of—Criminal trial for breach 
of orders —Duty of prosecution. i k 


The accused was arrested under the order. of the 


Distriot Magistrate of Sholapur on January 6,. 1932, 
and was sent to Bijapur Jail, Oa February 25, an. 


order was made by the District Magistrate of Shola-.. 


pur that the accused should within “18 hours from 
eaving custody report himself to the Police Sub- 
Inspector at Karmala and thereafter should not leave 
the limits of Karmala and that he should not without 
the permission of the District Magistrate enter the 
area comprised in Sholapur Taluka excepting Railway 
limits and that he should report liimself daily three 
times at his residenceor lodging to the Police 
Officer at Karmala, The accnsed was released on 
March 3; and with the permission ‘of the Govern- 
ment he went to Bombay and stayed there a week. 
The accused returned to Sholapur and wrote to the 
District Magistrate that be expected to’ present him- 
self before the City Magistrate of Sholapur instead of 


the Police Officer at Karmala. The District Magis- . 


trate wanted the accused to see him as soon as he 
arrived at Sholapur; theaccused did so. He was- told 
to go to Karmala but. refosed to` d6so and was 
immediately arrested and convicted under s. 2i of 
the Emergency Powers Ordinance’ for disobedience of 
orders. On revision ; - eas 4 a 
Held, (4) the order of the District Magistrate’ ab 
Sholapur was not invalid merely because theg, aécused 
was not within the Sholapur District when the order 
was made or served; Oe et tte ah eas 
(iz) the accused did not disobey the order not to 
enter the Sholapuraréainasmuch as he went to Dis- 
ès house with the permission of the 
District Magistrate; ot ae ee 
. (iit) the entry of the accused’ into Sholapur ‘with 
permission did not become illegal when the'accuée 
refused to obey the District Magistrate's order to 
return to Karmala; ` Ak 
(iv) the accused was not guilty of leaving Karmala 
as-he had never entered it; _ | | ake 
. (v) that the Government having allowed the ac- 
cused to proceed to Bombay, the.accused was not 


‘guilty of breach ofthe order as to reporting. Himself 


to the Police Officer, Karmala, within 1s’ hours cf 
leaving the Jail. That the breach was nota con- 
tinuing breach but a single -one “which was condoned; 

(vi) thatthough the accused was bound to acquire 
a residence or lodging in order to comply with the 
order to report himself af his place of residence or 
lodging as there was no reasouable time for doing so 
the accused was not guilty of breach of this part of 
the order. y 

Per Beaumont, C. J.—Whera the First” Class 
Magistrate has beer empowered as a Special Magi:- 
trate under the Ordinance, a sentence of fine of over 
Rs. 1;000 passed by him is not illegal riki 

Per Murphy, J.—ln a criminal prosecution involv- 
ing heavy punishmentand where a clear and defiaite 
orderis relied on as having been disobeyed the 


g he 
“or 
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to 
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Emergency Powers OrdInance—concid, 


rosecution must prove what the order really was and 
its actual transgression, GULABCHAND V JiMPEROR 


Bom 622. 





— 8. 34—Special Magistrate — Cond ction by. 

Im dealing with the question of an appeal. from 
a Special Judges 34 ofthe Ordinance makes a pro- 
provision to the effect that the provisions of the Limita- 
tion Act are to apply as ifit were an appeal under 
the Code from a sentence passed by a Court of 
. Session and hence in the case ofan appeal froma 
Special Judge the. ordinary law of limitation is to be 
applied, but, to decide which of the provisions of 
ordinary law ia applicable to the new tribunal, it is 
prescribed that the new tribunal is to be deemed as a 
Oourt of Session, NIL RATAN GANGULI v. EMPEROR 


o f Cal 802 
- $. 51—Conviction by Special Magistrate— 

Reference by Sessions Judge to High Court, 

legality of. 

Though the Court of a Special Magistrate under 
Ordinance II of 1932 is a court inferior to a Sessions 
Court that part of s. 51 of the Ordinance which 
deprives other courts of any jurisdiction of eny kind 
in respect of any proceedings of any court con- 
stituted under the Ordinance, save as therein pro- 
vided, has the effect of depriving the Sessions Judge 
of the right of calling for and examining the record 
under s 445 and ofreferring the case for orders of 
the High Court under s. 438, sub-s. (1) where a person 
has been convicted by a Special Magistrate under 
the Ordinance. Emperor v MANMOTHA Nata KONDU 


Cal. 238 
———— 8. 51—Right,of Special Mogisirate. 

Section 51 of Ordinance II of 1952 does not take 
away the right of a Special Magistrate to try a case 
on the sole ground that -the.first Magistrate for good 
reasons did not wish to try thecase or was unable to 
doso. NIL RATAN GANGULI v. - EMPEROR Cal. 802 
Estoppel, 
`- See CIVIL PROCEDURE Cope, 1908, O. XXL r. 90 


` 
x 
< 





- 673 
Dee, MORTGAGE SUIT í 433 
——plea of — When availahle See Waitt 402 
Evidence —Children— Value of child's evidence. 
Ohildren are a most untrustworthy class” of wit- 


nesses as they o:ten mistake dreams for reality 
repeat glibly as of their Gwn knowledge what they 
have heard from others and are greatly influenced by 
fear of punishment,’ by hope of reward, and by 
desire of notoriety. Annas ALI SHAS v. EMPEROR 
Lah 4 
Complainant's wife, if to be disbelieved. a 

The testimony of an eye-witness to &crimeis not 
tobe rejected merely because of her being the com- 
plainant'’s wife EMPEROR v Ram Dat Oudh 129 
Evidence Act (I of 1872), s. 4—Presumption as to 

Official acts—Necessity of proof. 

Although official acts may be presumed to have 
been regularly performed, such presumption cannot 
supply deficiencyin the proof Hoogury CHINSURA 
MUNICIPALITY v KESHAB OHANDRA Par, Cul. 285 

—— $e 8— Essentials. | é 

Under s. 8, Evidence Act, unless the statements 
are the essential complements of acts done or refused 
to be done, so that the act itself or the omission to 
act acquires 8a special significance as a ground for 
interference with respect to the issues in the case, they 
could. not be admitted. What is relevant is the 


e 





particular act upon the statement and the statement 


to beproved. Mr M. F. Reco v, EMPEROR 
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‘dence Act— contd. 


-and the act must be so blended together astoform a 


part of a thing observed by the witnesses and sought 

Nag. 17- 

———— 5 8—WNotive, evidence as to—Whether to be 
furnished by prosecution, 

The prosecution is not bound to furnish any evi- 
dence as to the motive with which the accused cvm- 
mitted an offence. Emperor v, Ram Dar Oudh 129° 
—~— 8,13—Judgment not inter partes—Hridence - - 

of transaction—A dmissibility. 

Where inasuit bya person against the Govern-' 
ment, it was asserted by him thst he along with 
another purchased a zemindary at a revenue © sale 
and the court, accepting the assertion, gave him a 
decree against the Government: 

Held, that this decision was admissible in evidertice 
even against a stranger as tothe purchase at the 
revenue sale, as evidence of a transaction within tbe 


meaning of s 13, Evidence Act NANDA Lat Roy v’ 
PramaTHa Nata Roy 


Cal. 179 
—-~— 8 14—Seope. ae 

Explanation | tow. 14, Evidence Act requires that a 
fact relevant as showing the existence ofa relevart ` 
state of mind must show that the staté” of-mind 
exists not generally, but in reference to the particular 
matter in questicn. Unless theres anything - which 
indicates an intention to commit a particular crime 
which is the subject of investigation, statements 
made by the accused prior to the crime brought in as 
facts showing the state-of mind of the accused, are 
not relevant. Mr M FE Reegov Emperor Nag 17 

S 24. See L RIMINAL PROCEDERE Cope, |? 98, 

s. Ind , 7 
—8S, 24, 26—Retracted confession, value of— 

Confession in the hope of pardon—Admissibility, 

Tha rule of practice that little or no weight shuld 
be attached to a retracted confession ay against a 
pereon other thanthe maker of it does not apply 
wheres it is used agai: st the deponent and as against 
the person making it a retracted confession may form: - 
the basisof aconviction even without any corrobora- 





- tive evidence. 


But every case of this kind musl be decided upon 
its own circumstances aud notupon the amount of 
credibility which was attached in otber cases to con- 
fessious made If a Judge believes thata confession 
made by aprisoner, although subsequently with- 
drawn contains a true account of that previous con- © 
nection with a crime, the Judge is bonnd to act, so 
far as that prisoner is concerned, on that confession - 
which he believes to be true Sie ee 

The mere fact thatthe accused confessed in the 
hope of pardon will not justify its rejection as being 
improperly induced, in the absence of-- evidence to 
suggest that any Police CUfficer or other pereon in 
authority did or said anything which could possibly 
be construed into holding out a hope of pardon. 
EMPEROR v. SHER SINGH Lah 499 
———~ 85. 24, 114, illus. (b})—Confession of co- 

accused—Confession vetracted—Absence of corro- 

boration— Conviction on the confession alone, whether 
justifiable. SM 

Although the retracted confession of a co-accused 
is admissible against an accused person, a conviction 
on such a confession alone, even if legal, can ‘only 
be justified. in the rarest of cases. 1t should’ not be 
regarded as evidence of any value against him unless ` 


‘it is supported by some material corroboration upon 


which relionce can be placed. Nea Lu Min v. Iw- 
PEROR < Rang. 142 
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ss. 25, 26—Confession—Extra-Judicial con- 
fesston-while-in custody of village chauktdar— 
Adimissibility—Village chaukidar,1f Police Officer 


—Confession—Accused-in Police custody before and: 


after. confession—V alue 

confession, testof. > -p : 

Under s. ?6, Evidence Act, it is only if the confessing 
accused is not in the custody of the Police that-a 
confession made by him toa third person becomes 
admissible in evidence. Where, therefore, the accused 
makes an--extra-judicial confession before certain 
villagers while he isin the custody of a village 
chaukidar, the confession is inadmissible in evidence, 
the’ village chaukidar-- being a Police Officer 
within the. meaning ofs. 25, Evidence Act, 

The circumstance -that-the accused is in Police 
custody before and`after making the confession should 
be regarded as discounting the value of the confes- 
sion.  . : < 
One. important test of the truth of a statement con- 
tained-_in a confession is the revelation of facts which 
up to the time that the confession-was made had not 
been discovered by the - Police.. EMPEROR v. PANOHAM 

í - , Oudh 846 

-——-— 58, 26, 27, 133—Corroboration of first 
statement—Whether can be sought in accomplice’s 
evidence recorded in Sessions Court—Offence of 
enticing away a girland-having sexual intercourse 
with. her—Statement to daroga showing place of 
occurrence—Whether -admissible—Criminal tridl— 

Evidence. -> 

Where the first statement requires corroboration 
from an.independent source, such corroboration should 
not be. sought in the evidence -of an accomplice 
recorded in the Sessions Court.- Corroboration must 
be had from. independent sources, and if such cor- 
roboration could not be had then the first statement 
cannot be deemed to have been corroborated at all and 
that being so, ordinarily it would be very unsafe to 
act on the firat statement which was not corroborated. 

Where the offence charged against the accused was 
for having taken away a female child and having had 
sexual intercourse with her, statements made by the 
accused to the daroga showing the place of occurrence 
of the offence, cannot be -admitted in evidence as they 
are in: the nature of a confession made-to a Police 
Officer while in custody. .Section 27, Evidence Act, 
being ‘inapplicable will not render the statements ad- 
missible. Ramanı MOHAN De v. EMPEROR Cal. 797. 
—S, 27—Statements leading to discovery of 

articles—Admissibility. < 

A statement which leads to discovery of hidden 
articles is admissible under s, 27 even if made in 
the presence of the Police. IKALLAM Narayana, In re 

AA Mad. 46 

—5, 30—Confession—Retracted confession of 
accused—Value uf, against other accused—Con- 
fession of accused believed as true by recording 

Magistrate and by trial Court—Veracity and 

voluntary nature of confession not controverted— 

Confession; if to be rejected 

The retracted confession made of a co-accused is not 
legally suthcient to justify the convistion of other ac- 
cused -jointly tried with him, unless itis sufficient- 
ly corrobocated by other evidence. 

Where the Magistrate who recorded a confession 
as well as the Xessions Judge who» tried the 
accused both hbelieved-the confession to be voluntary 


of confession—Truth of 








and true and nothing was urged in appeal to make. 


the court. doubt: the veracity or the voluntary 
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t 
nature of the confession made by the accused: 

Held, that there was no reason to reject the 
confession of the accused as against the accused 
making it even though it were retracted. BENI 
MADHO V, EMPEROR Oudh 555 

S, 32 (1)—Conspiracy to commit murder— 

Statements of deceased prior to murder, admissibility 

of—Statements made by accused prior to crime— 

Whether can be admitted to show state of mind of 

accused, 

The transaction resulting in death which is 
contemplated ins 32 (1), Evidence Act, cannot mean 
any fact or series of facts which have -no direct 
relation to death. It cannot include the conspiracy 
to commit murder which as defined in s 120 (a) is only 
an agreement between two or more personsfor the 
commission of any offence. 

In s, 32 the fact of death is the res geste, the main 
fact, and only those circumstances, which constitute 
oraccompany this main fact can be regarded as 
forming part of the transaction. These: incidents, 
therefore, must be intimately connected with the 
immediate cause of death, viz, the injury which 
results in death, and such facts as are’ within the 
knowledge of the injured person intimately and 
immediately connected with the injury, are primarily 
contemplated in the section. Consequently, state- 
ments made by the deceased some days prior to the 
event which resulted in death are excluded by s. 32 
(1). So also statements made by the deceased some 
days prior to‘the murder, which prove the motive of- 
the offenders to murder him are inadmissible under 
a, 32 (1), Evidence Act. Mrs R, F. REGO. EMPEROR 

Nag 17 

S. 43. See MALICIOUS PROSECUTION 825 
—S. 50—Evidence of marriage that couple 

regarded ashusband and wife, legality of. 

Where all that the witnesses state about the 
factum of marriage is that the couple were 
regarded by the brotherhood as husband and 
wife, the evidence does not come within the purview 
of s. 50, Evidence Act, as it is not opinion ` 
expressed by conduct as to the existence of such 
relationship of any person who ig a member of the 
family or otherwise had special means of knowledge. . 
Such evidenceis altogether inadmissible in evidencé 
not being within the ambit of any other section of 
Evidence Act LAKHAMI CHANDY ANANDI All 815 
————S. 54. See CRIMINAL PROCEDURE Copr, 1898, 

s. 110 c) l 687 
—— 5, 74— Letter to Collector forwarding proceed- 

ings of a public meeting—Whether public docu- 

ment. 

A letter to the Collector forwarding the proceedings 
of a public meeting is not a public document within 
the meaning of s. 74, Evidence Act. COLLECTOR oF 
Docoa v. ASHRaF ALI Cal 367 
—s 91—Registration Act (XVI of 1908), s. 49 

—Unregistered bahi entry -Admissibility to prove 

nature of possession —Date of document, whether ‘a 

term’ — Oral evidence as to date—Admissibility. 

The fact that a bahi entry was executed on.a 
particular date does not seem to be a part of the terms 
of the document and ori] evidence as to the same ig 
not inadmissible under s 91, Evidence Act. An entry 
in a bahi which is inadmissible for want of registra- 
tion may yet be looked into to ascertain the nature of 
a party's possession. PUNJAB NATIONAL BANK Lp, 
v. MATARA Das Lah, 634 . 

S. 92, See MORTAAGE 659 
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s 92, provisos (1) and /3)—‘Any 


obligation’, meaning of—Agreement that conside--~ 


ration be paid on happening af contingency, admissi- 

bility of. sda I; , l . 

The words ‘any obligation’ in proviso (3) to s, 92 
-means ‘any obligation’ whatever. under the contract 
and: not some ‘particular obligation’ which the con- 
tract may contain, 

Where one party toa documsnt alleged that thea 
consideration statedin the document to have passed 
did not really pass, and the other party set up an 
agreement to the effect that consideration was not to 


. be paid- until a particular contingency happened: 


' vigo (1). IRPAN ALI V JOGENDRA CHANDRA Das 


“the third judgment-debtor: 


. Held, that evidence of the agreement could be 
given and received, and that if taken as a recital of a 
term; the agreement might come under s. 92, pro- 


Cal 241 

eon 3, 92 (3), See NEGOTIABLE INSTRUMENTS ACT, 
1881, s. 120 ; 348 
y +s, 92, proviso (3)—‘“‘Any obligation", 





meaning of —Wri:ten contract—Parties, whether can 
` show that they never came to an agreement —Oral 
-agreement qualifying terms of compromise decree— 

issibility of. . 

rA words 4 ae obligation” under the third 
proviso to 8. 92, Evidence Act, mean any obligation 
whatever under the contract and not some particular 
obligation which the contract may contain, 

Under s. 92, Evidence Act the parties to a‘con- 
tract ‘may not vary &@ written’ statement 
but they may show that they never came to-an 
sgreemént ‘at all and that the signed paper was 
never intended tobe a record of the terms of the 
‘agreement, or they may show that a written con- 
tract which has no date was not intended to operute 
from its delivery, but from a future | uncertain 
period or they may show that the parties never in- 
tended the signed paper to be an agreement until a 
Gondition precedent was filfilled. | 
“Where two of three -judgment-debtors, parties to 
a compromise decree set up, on execution applica- 
tion’ being filed an oral agreement with the decree- 
holder thatthey’ were to betreated as sureties for 


X 1 


5 


Held, that the separate oral agreement was - not 
admissible under s. 92, Evidente Act. RADHAKISSEN 





v. DURGAPRASAD Cal. 159 

; ang as 890° 
See DIVOROE PROCESDINGS 

` See Penau Cope, 186), s. 243 152 


S, .114—Presumptions—Considerations in 

- drawing presumptions from evidence, ae 
In making presumptions of fact or in drawing in- 

ferences offact from evidence a Judge or a Jury 


must always have regard toall the known facts of 





the - case. They must do so because they are 
required to decide on all questions of fact as reason- 
able men To attempt to isolate a particular fact $ 


roup of facts from surrounding circumstances and 
to discuss the logical inference may be useful mental 
exercise; but it is wholly out of place in a judicial 


' decision. - 


- » 


“Ib is not the law thatthe Judge or Jury must be 
certain that no other explanation of the facts is 
possible before they find the accused person guilty. 
But, if their inference isthat he is guilty it must be 
a reasonable inference reached with due regard to 


ail. the circumstances and with suchcare and asaur- 


INDIAN GASES. 


. Judge or Jury must be 
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Evidence Act—contd. as 
ance as areasonable man would think necessary 
before he drew an important inference in his own 
most serious affairs, and allthe facts proved must be- 
clearly in their minds. In the case of theft the 
satislied that there is no 
reasonable doubt that the accused person. was the 
thief, and in that sense they must be satisfied that 
the only explanation of the facts reasonably to -be 
accepled isthat he was the thief. It is not requir- 
ed that they should be satisfied that no other con- 
ceivable explanation is consistent with „the facts 
If the accused offers a reasonable explanation,.then 
it is for the prosecution to show that the explanation 
is untrue, but if the accused offers no explanation 
it is notfor the Judge or the Jury to invent one. 

Where a person arrested for murder admitted to 
the Police during investigation that healong with 
his -co-accused committed the murder and buried the 
ornaments missing from the person of the murdered 
girl, and he produced them froma place very near 
where the girl was murdered, but neither then nor 
at any other time did he give any explanation of his 

connection with the ornaments: a 

Held, that the court was entitled to draw the 
reasonable inference that the accused had taken part 
in the murder. In re KALLAM NARAYANA Mad 46 

$. 114, Illus (aj—Person found in possession - 
of stolen property a couple of hours after burglary 

—Conviction, legality of—Penal .Code (Act XLV 

of 1860), s. 457—Offence under, 

Illustration (a) of s 114, Evidence Act, 
lays down that the court may presumes that a 
man whois in possession of stolen goods soon 
after the theft is either the thief or has received 
the goods knowing them to bestolen. -A person 
found in possession of the stolen property a couple 
of kours after the commission of a burglary cuan, . 
therefore, be rightly convicted of an offence under 
8. 457, Penal Code. Jar NARAIN v EMPEROR. 








Oudh 835: 

—s. 114, Illus. (p). See Evipexce Ar, 1872, 

8. 24 P 142 
— ss.. 123, 16 2—Unpublished documents~— 


. Privilege not tobe claimed unnecessarily, : 
Where letters addressed by the head ofa depart- 
ment reachthe addressee, the letters cease to be 
uupublished documents within the meaning ofs 123, 
Evidence Act ani the court will be entitled.to see 
fhe documents and decide under s. 1€2 as to their 
admissibility. A Lo on 
Privilege in the matter of documents . that - come 
witLin the meaning of s. 123 should not be claimed 


. unnecessarily, MeatTas SINGH v. SECRETARY or Stare 


; i ; Lak 685 
` S$,1256—Muktear in possession. of draft of 
incomplete statement— Privilege, if can be claimed. 

. Where a certain petition in the possession of- a 
Muktear was sought to be produced in court but 





it was notshown tobe a document meant to be filed = 


in court but only a draft of some statements 
by the complainant and the 
pleted: 

Held, that the Muktcar was entitled to claim 
privilege under s. 126, Evidence Act in respect of the 
document. MIAJAN Biswas v, EMPEROR . Cal. 682 
—-———S 126—Privilege of legal adviser—Com- 

munications:made in confidence—Failure of client to 

claim privilege when cross examined, - whether 
. amounts to express consent—Fraud.not committed 

“during employment’—Applicability of proviso ` II 

tos, 126—-Presence of clients’ friends when com- 


6 I made 
petition was not com- 
t 


& 
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munication was made—Effect—Crown  case— 
Communication between prosecutor and attorney, 
whether privileged. 

The privilege affurded to ,a legal adviser under 
s. 126, Evidence Act, is of a very limited character. 
Jt protects ouly such communications as are made 
to the legal adviser in confidence. When the 
communication is not made in confidence, then no 
sort of privilegé attaches to it.‘ 

A failure on the part of aclient toclaim privilege 
when he is under cross-examination.does not amount 
to “express consent’ given by him to his legal 
adviser.to disclose a communication which is other- 
wise privileged. i 

Where there is no allegation that so long as his 
employment continued, the Pleader observed any 
fact showing that an offenceor fraud had been com- 
-mitted, the offence of fraud if any having been com- 
mitted after his employment ceased, proviso II of 
B. 126 does not apply : l 

The mere presence of the friends of the client 


especially when such friends occupied mcre or less: 


the same position as hehimself, having themselves 
interest in the client, does not destroy the privilege 
though it may be evidence of the communication not 
having made in confidence 

Communications between a prosecutor in a Crown 
case and his attorney are not privileged. BHAGWANI 
CHOITHRAM v. DEOORAM Ai 
—s, 133 





See ORIMINAL PROCEDURE Cope, 1898, s 164 67 
See EVIDENOCE>ACT, 1372, ss. 26, 27 797 
——- §:145. See CRIMINAL. PROCEDURE Oops, 
' 1898, s. 162 l l 46,424 


Exciss Act (I of 1914), s:7?5—Criminal Procedure 
Code (Act V of 1898), s. 188—Ezxcise offence in 
Native State—Trial in British India—Accused dis- 
charged for want of certificate—Cerlificate granted 


after one year—Continuation of proceedings, legality 


“Of. : i 

A person who was sent up for trial in respect of 
an offence committed on thel7th June, 1930, was 
discharged by a Magistrate “on the 25th of July, 
1930, on the ground that the offence was committed 
in the Patiala State territory -ąnd the accused could 
not be tried without a certificate from the Agent to 
the Governor-General, Punjab States, under s 188 of 
the Oriminal Procedure Code. Such a certificate 
was then applied for and granted on the lfth of 


April, 1931, but an order wasnot passed by the Dis- 


trict Magistrate till the 30th of July, 1931, that tbe 
Magistrate- concerned should proceed withthe case: 

Held, thatthe production of the certificate sub- 
sequently, after the order of discharge has been 
passed in this casedoes not amount to a revival 
or continuation of the original proceedings. The 
trial, therefore, in this case was without jurisdiction 
having been commenced after one year from the 
date of the commission of the offence without tbe 
sanction of the Local Government. PHAN SINGH v. 
EMPEROR 


F 
Execution —Decree for enhancement and decree for 
rent, difference between—Rent suit against two 
tenants—-Death of one before decree—Hxecutability 
of decree against survivor 
A decree for enhancement is separate from a 
decree forrent The mere fact that the twoclaims 
are joined -ia one suit doesnot mean that if the 
decree for enhancement cannot be enforced the decree 
for rent also cannot be enforced 
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Executlon—concld., 


Where one of the two tenants against whom a rent 
suit is brought dies before decree, the decree is not 
executable against the surviving tenant adha rent 
decree but only asa money decree. RAMANAND SINGH. 
v DAMODAR PRASAD Pat. 64. 
— Hindu joint family firm—Suit against the 

constituent members of the firm—Civil Procedure 

Code (Act V of 1908, O XXXII, r. 3— Omission 

to apply for appointment of guardian of minor 

members, whether can be condoned—Arrangement 
entered into between decree-holder and managing 
members of firm, whether binding on minors— 

Fresh proceedings in sale. 

The plaintiffs obtained an ex parte decree against 
a firm, impleading in the original suit all the mem- 
bers of a joint undivided Hindu business concern,’ 
comprising of some minors andthe others majors. 
In the execution application the minors were shown 
as under the guardianship of their respective fathers, 
although the latter were never formally appointed 
by the court to act as guardians as required by 
O, XXXII, r. 3, Civil Procedure Code. Properties’ 
belonging tothe joint family were brought to sale. 
Objections were preferred and finally the decree- 
holders and two of the judgment-debtors made- 
statements, amounting to an arrangement by which 
a certain amount was tobe paid before a certain, 
date and two of the items of property were to .be. 
released from attachment. Thereupon the court 
passed orders sanctioning the sale in the name of 
the auction-purchasers subject tothe terms. given in 
the statements. Appeals were preferred against this 
order by the defendant firm and by the members of 
the family other than those who jcined in the state- 
ments ; $ 

Held, (i) that inasmuch as the statements were not 
made by all the adult parties tothe decree and by. 
duly appointed guardians of the minor parties to it, 
the order could not be upheld; 

(ii) thatthe omission to apply for the appoint- 
ment of the respective minors as their guardians 
could not be condoned; 

(iii) thatthe decree-holders having sued the con-. 
stituent members of the firm as such, the action of. 
the managing members could not be. held to be 
binding on the other members; 

(iv) thatthe prcceedings were irregular and could 
at most be maintained against the parties to the 
statements and possibly against the other adult 
members and that as their share represented only a 
small portion of the whole, it would make for. 
greater simplicity and would be just that fresh 
proceedings in sale should be taken against that 
portion of the property which remained attached 
after the passing of the crder of the execution Court.: 
Firm Rapua Kisuan-Monar CHAND v. Fiem KISHAN 
CHAND-BooTa MAL Pesh, 228 
Execution of decree See CIVIL PROCEDURE CODE, 

1908, s 151 : 584 
—Change of personnel, effect of—Impleading 

of new member after limitation, effect ofa, 

Where. several persons were sued-in a repre- 
sentative capacity the addition of one of such repre-: 
sentatives on the record of the appeal after time 
does not really make the representation any the less 
efiective TARAPRASANNA GANGULY v. NARESH CHENDRA 
CHAKRsBARTY Cal. 457 
Factorles Act (XII of 1911), ss 2(2) (d),41 (h), 

r. 35—Ginning Factory—Filling cotton into bojhas, 

whether work connected with factory—Omission to 








gliv 
Factorles Act—conceld, 


show persons engaged in such work in register— 

Conviction under s. 41(b). 

Accused was the owner ofa ginning factory. Cer- 
tain men were engaged in putting the ginned cotton 
into what are called bojhas or akhas and they were 
engaged for that work not by the owner of the factory 
but by the merchants who owned cotton. The ac- 
cused did not show their names in the attendance 
register: G o 

Held, that the filling of the cotton into bojhas within 
the compound of the factory was a ‘work incidental 
to or connected with” the manufacturing process 
within the meaning of s. 2 (2) (d) of the Factories Act, 
and the accused was, therefore, guilty under s, 41 (h) 
of the Factories Act, 

Held, ‘further, that the fact that these labourers 
were employed by the merchants who owned the 
cotton, and not by the factory owner did not make 
any difference. LooaL GOVERNYENT vV. NUSARWANJI 

Nag. 772 


Fishery, suit to establish title to—Burden of proof 

—Possession, evidence of, 

- Title'to an exclusive fishery in a tidal, navigable 
river can be established by proving an express grant 
or by giving evidence that a grant though not capable 
of being produced will be presumed. In a suit to 
establish the plaintiffs’ title to a fishery the burden 
is upon the plaintiffs to show that the fishery has 
come to them under a valid and effectual grant from 
the Crown which has been sustained by the continuous 
use and enjoyment cf themselves and their co-sharers 
and their predecessors. 

The course of conduct which the proprietor might 
be expected to follow with regard to his own interests 
must be taken into account in determining the 
sufficiency of a possession of ths dshery, 

Repeated assertions of title in ancient documents 
being mere recitals are no evidence of what is there 
recited ‘ though actual possession in conformity 
therewith would constitute a prima facie title. 

Old leases have always been considered to be 


admissible-as being evidence of acts of ownership. ` 


On the principle that when at a distant period, as to 
which there isno more direct evidenca available you 
find a person claiming to bethe owner of property 
and willing to make himself as lessor for title to it, 
and another person willing to agree to give rent for 
the property and to enter into a solemn engage- 
ment asa tenant of it, admitting his landlord’s 
title to it these circumstances are themselves admis- 
sible asevidence of title. NANDA Lat Roy v. PRAMATHA 


Nats Roy Cal.179 
Genera! Clauses Act (X Of 1897), S. 13 See 
STAMP ACT, L899, 8.9 486 


Government of India Act, 1918, (9 & 10 Geo, 
V, G.101), S. 107—Interlocutory order- Interference 
by High Court—Another remedy cpen—Irreparab!e 
' injury —Powerof Appellate Court to remand. 

The High Court shouid not interfere with an 
interlocutory order of the lower Court under s. 107, 
Government of India Act when 1ıhe petitioner has a 
remedy by way of appeal. lf however, irreparable 
injury has been done to the petition contrary to law, 
the Appellate Oourt has power ina suitable case to 
remand itforre decision MENTAB SINGH v SECRETARY 
oF STATE Lah. 685 
Hindu Law — Adoption by widow—Power of 
. widow, when comes toan end—Real test~ Divesting 

of. property or continuation of line—Object of 


INDIAN CASES, í 


-of the joint 
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Hindu Law—contd, 


adoption—Son attaining ceremonial competence— 

Widow's power, whether terminates, 

.The foundation of the Brahminical doctrine of. 
adoption is the duty which every Hindu owes to his 
ancestors to provide for the continuance of the line 
and the solemuiz:tion of the necessary rites. In this 
doctrine the devolution of property, though recognized 
as the inherent right of the sòn, is altogether a 
secondary consideration. And therefore great caution 
should be observed in shutting the door up6n any 
authorised adoption by the widow of a sonless man. 

The vesting of the property onthe death of the 
last holder in someone other than the ‘adopting . 
widow, beit either another co-parcener of the joint 
family, or an outsider claiming by reverter, or, 
by inheritance, cannot be in itself the test of the 
continuance or extinction of the power of adoption. 

Where the duty of providing for the continuance of 
the line for spiritual purposes which was upon the 
father, and was laid by him conditionally upon the 
mother, has been assumed by the sen and-by him 
passed on toa grandson or to the son's widow, the 
mother’s power isgone Butif the son dies himself 
sonless and unmarried, the duty will still be upon 
the mother, and the power in her which was necessarily 
suspended during the son's lifetime will revive. 

There is no foundation for the contention that a 
mother’s authority to adopt is extinguished by the 
mere fact that her son has attained ceremonial 
competence and therefore, if an only son dies without 
leaving a son or widow, though after attaining the 
age of discretion, the mother’s power is not at an end, 
AMARENDRA Man SINGH v. SANATAN SINGH P.C. 444 


———Allenatlon —Joint- Hindu family—Junior 
member, if can alienate joint property in case of 
distress—Defence of member of joint family in 
criminal case—Cost incurred, if family necessity, 
Under Hindu Law, in case of distress a junior 

member of a joint Hindu family can alienate a portion 

family property. The defence of a 

member of a joint family ın a criminal charge is 

regarded among the Hindus asa pious and necessary 
act in order to removethe stigma of disgrace upon 
the whole family consequent upon the conviction of 

onemember. Thecost of defending a member of a 

joint Hindu family against aserious criminal charge 

isa family necessity. SITLA BAKHSH SINGH v. HAM, 

RAJI Oudh 933 

-—Debts—-Pious obligation of son—Applicability 
of doctrine where family consists of brothers and 
nephews— Companies Act (VII of 1913), ss. 80, 160 
— Father subscribing to memorandum—Son’'s liability 
as contributory—Whether extends to his own share 
in family - proprrty—Death of member, effect of— 
Subscriber to memorandum, whether member of 
company. . 

Where a Hindu family consisting not merely of a 
father and his sons but including brothers and ne- 
phews also, the debt incurred by the manager could be 
enforced against the other members of the family only 
in the case of there existing a family necessity -for 
incurring the debt. In any other case there is no 
liability at all on the family. 

Therefore, where the manager of a Hindu 
family consisting of hissons and nephews has agreed 
to take a cerlain numberof shares ın a company by 
signing the memorandum of the company, on his 
death - his sons are liable under s. L6U of tho 
Companies Act only to the extent of the separate.pro- 
prety of the father which has come-into their hands.- 
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Hindu Law—cortd. 

Their shares in the joint.family are not liable. The dcc- 
trine of pious obligation of the son to pay the father's 
debt would ke available only in the case of a family 
conristing of a father and his sons 


Where” a subscriber to the memorandum 
of association of a company fails to pay 
anything towards the shares it is not 


necessary to bring a suit for specific’ perfomance 
against him to compel him to take the shares he has 
agreed to take By merely subscribing to the 
memorandum he becomes a member -of the company 
and on his death his heirs Gan be placed in the list 
of contributories ina winding up. OFFICIAL LIQUIDATOR 
oF THE U. P. OIL Mitts Vo. LTD V JAMNA PRASAD 





e All. 762 
-—Jolnt family -Manager. See PROVINCIAL 
INSOLN ENCY ACT, 1921, 8, 28 769 
——-—=---— Separation of some members— 


Question of fact—Onus of proof —Minors — Appoint- 
ment of:quardian—One of the minors becoming adult 
—Gudrdianship, if ceases—Estoppel— Execution 
sale. |” 

In a joint Hindu family on treattainment of adult 
status by one of the minors for whom a guardian 
had been apprinted, 1pso facto the guardianship 
terminates: 

Under Hindu Law in the case ofa joint family on 
the - separation of some members itis a question of 
fact in each case as to whether the other members did 
or did not separate There is no presumption either 
“way as to separation or remaining joint and the onus 
of proof lies on the person who makes an assertion 
that the other members separated or that the other 
members remained joint. JAGANNATH PRASAD 2. 
CHUNI l AL All 706 

—— Widow — Maintenance, right of— 

Unchastity, effect of—Family arrangement between 
‘ two co-parceners—Imposition of restriction Sy one 

co-parcener— Maintenance by family arrangement 

—ffect of unchastity—Widow's estate, 

of, by unchastity. 

‘The right to maintenance of a Hindu widow be- 
longing to a joint family is conditional upon her 
continued chastity. This rightis not affected by the 
fact that the widow has obtained a decree declaring 
her right to _maintenance or that there has been an 
agreement between the widow and the male co- 
parceners to pay her a certain amount by way of 
maintenance. 

Where a transaction of the nature of a family ar- 
rangement,has been arrived at by the agreement of 
two co-parceners, who constituted the joint family 
whereby a benefit has accrued toa third person, itis 
not permissible to only one of the co-parceners, upon 
the demise of the other, to impose any restriction or 
condition in derogation of the original grant. Where 
the instrument creating the family arrangement does 
not provide either direcily or by necessary implica- 
-tion thatthe right to profits should cease upon the 
subsequefit,unchastity of grantee it would be opposed 
to all canons’ of construction to import such a con- 
dition into;the text. LAKHMI CHAND v. ANANDI 

All. 815 
-— Maintenance — Son's widow—Right 10 
maintenance‘— Theory of moral duty becoming 
legal duty on heirs, scope of, See CIVIL PROOEDURE 
CopE, 1$08, s. 11, Expr. IV 657 
—— Widow— Joint’ Hindu family— 
Property given to widow in lieu of maintenance, 
transferability of. 


Though a right to maintenance, being a personal 
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Hindu Law—contd. 
right is inalienable, yet where in lieu of mainten- 
ance, property has been given to a widow ofa joint 
Hindu family, the transfer of that property during 
the widow's lifetime, does not constitute transfer 
of a right to maintenance and the transfer is valid 
and wıil remain in force during the lifetime of the 
widow. Duup NATH UPADHYA V. KAM OBARITRA UPADHYA 
< All. 65 (a) 
——-—Mlnor. See Exroution 228 
— Family consisting of minors and adults 
remaining joint—Appointment of guardian for manors 
for their shares— Legality of. 

Where a Hindu family consisting of minors and 
adults remains joint, the District Judge cannot ap- 
point a guardian for the minor members for their 
share of the joint family property. The appointment 
of a certified guardian implies that ipso facto the 
minor nembers are being separated from the adult 
members. JAGANNATH I'RASAD Vv. CHUNI Lat All. 706 
—Partltion—Separation of one member— 
Presumption of jointness or separation of other 

members, if arises. - 

Under Hindu Law, when one co-parcener separates, 
then thereis no presumption that the remaining 
co-parceners remain joint and there is no presump- 
tion thatthe remaining co-parceners have separated. 
‘lhe question whether the remaining co parceners 
remained joint or whether they separated hasto, be 
proved as a question of fact in each case. PIYARE 
LaL v. CHUNNI LAL All. 456 
guardlan — dAuction-purchaser 

whether can impeach validity of previous mortgage 

by judgment- debtor Mi 

AL auction purchaser can challenge the validity 
of a previous mortgage by the judgment-debtor 
whose interest he had acquired. JAGANNATH PRASAD 
v. CHUNI LAL All. 706 

Separate property—Property inherited 
from a collateral whether separate property in the 
hands of heirs—-Absence of intention tu wane sepa- 
vate rights, effect of—Alienation of ancestral prop- 
erty—Sutt to challenge alienation— Burden of proof 

—Absence of evidence as tocolluston—Suit, if to be 

thrownout—Co-parcener—Common possession, right 

to—Suit for declaration, i 

Under the general rule of the Milakshara, property 
inherited from a collateral becomes ‘separate prop- 
erty’ inthe hands of the heirs, The mere fact that 
the heirs happen to be members ofa joint Hindu 
family at the time when inheritance opens cannot 
affect this cardinal rule. The heirs may, however, 
throw the inherited property into their joint stock, 
when the property will become joint family proper- 
ty, A clear intention to waive separate rights must 
be established in such cases. When such intention 
is not proved, the son of one of the heirs hasno 
power tocontrol the alienations affecting this sepa- 
rate property of his father and uncle, a fo E 

Where thealienations effected by the father and 
uncle of the plaintiff areimpeached it is forthe 
alienee in such casesto provethat the alienation 
in question was eflected for valid necessity or at any 
rate that he made a proper inquiry and believed in 
good faith that such, necessity existed. When the 
alienor is the father ofthe contesting plaintiff, 'an 
alienation effected for the father’s antecedent deébts 
(whether for necessity or not) will also be valid 
provided thedebts were not of an immoral character.” 
if the debts are alleged to be immoral, the burden of 

roving that the debts were of such character will 

ie on the contesting plaintiff, 





dr ae 
xivi 
-Hindu Law-—conceld. 


Where there is no evidence to show that such 
a suit is financed by the vendors and was instituted 
in their interests,the suit should not be thrown out. 

A Hindu co-parcener is entitled to claim 
joint possession of the property with the other co- 
‘parceners when the a:sienation is set aside. Rags 
Ki sore, v. MADAN GOPAL Lah, 249 
——-—- Widow—Accretion to husband's estate— 

Properly acquired out of savings of husband's estute 

—Tests for determination —Gift by widow— 

Reversioners’ sutt, 

A Hindu widow acquired by preemption out of 
the savings from her husband's estate an undivided 
share ina property, another undivided share of 
which she had obtained from her husband and treat- 
ed the properties as one butafter some years she 
gifted the property toher brother's son. The re- 
versioner of her-deceased husband sued to declare the 
gift void: — ah we , 

Held, that when the widow acquired another 
portion of the same estate, she intended the proper- 
ty so acquired to be treated as an accretion, and her 
subsequent transfer to one whowas no _heirof her 
husband, involving 2s it didan unlawful transfer of 
her husband's own estate to a stranger, did not dis- 
prove ihe widow's intention at the time of the pur- 
chase, and that the plaintiff was entitled to the dec- 
ree he sought. BHAR9SA SHUKUL V MANBASI KUER 
oO All 259 
Right of residence in husband's house 

—Mortgage by son—Gift to widow by son— 

Subsequent mortgage, by widow and son—Suit for 

saleon mortgage—Nature of decree to be passed— 

Widow, if can claim right of residence as against 

auction-purchaser. 

Where a Hindu mortgaged his ancestral house and 
then gifted itto hismother, and subsequently he 
and his mother executed a. second mortgage over 
the property, andon a’ suit having been instituted 
for sale of the house under the mortgages, the lower 
Court made a deeree jointly on the two mortgages 
but stated that the question as tothe right of resi- 
dence of the mother did not arise at that stage of the 
proceedings’: . - dees 

Held, (ij that the mortgage decree as passed by the 
lower Court should be split up and the amounts 
payable under each should be shown; 

(14) that it would baopen to the parties to the 
second mortgage to pay itoff and the plaintiff might 
then ‘bring theproperty to sale on the first mort- 








‘gage 
z (id) that onthe happening of this latter event, the 
mother would'be‘ entitled to claim as against the 
auction-purchaser, a right to reside ina portion of 
the house having regard to the nature of the prop- 
erty.and her requirements. 

Held, also that the question as to what portion of 
the house she should be given for residence, would 


be determined by the exscuting Court. KISHUN 
PIYARI Vv. Gopal NARAIN All. 303 
Hyderabad “Civil Procedure Code (IH of 


1323 F.),s.12—Scopz of—Jurisdiction—Conditions 
to applicability of section. ” ee 
To bring into operation s. 12, Hyderabad Civil 
‘Prozedure Uode, it is necessary to prove as a fact 
that the immovable property which is the subject- 
matter of the suit is situated within the jurisdic- 
tions.of different courts and for that reason, the 
laint may be filed in any one of those courts 
e SHIVARAYYA 4 GANGAWA Hyderabad 708 F. B. 


mSS, 71 72—Application to file award, 
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Hyderabad Civil Procedure .code—coneld; 


whether plaint—Return for re-presentation—Legality 

—Pleader's fees—issessment of. 

An application to file anuward is not a plaint and 
8. 71 (VU. VII, r. 10, British Indian Civil Procedure 
Code), is not applicable to such an application. 

On such application leader's fees cannot be as- 
sessed as in a regular suit MADHAV PERSHAD v. MEER 
Hasan ALI Mad 535 E. B (a) 
$8.127,160—Ex parte order, whether can 
iy sel aside in part—S. 160, scope and applicability 
of. : 
There is no provision in law to set aside an ex 
parte oruer in part Unders 180, Hyderabad Civil 
Procedure’ ‘Code, if the defendant admits the claim 
ofthe plaintiff in part the court has got powers. to 
pass’ the order or judgment -it deems proper without 
waliting for the disposal of any other question. . This 
provision applies only when the case is pending and 
Ina case where judgment has been givenex parte 
and an application to set it aside is presented, the 
court caunot act under s. ILO. KANHAYYA PERSHAD, ~v 
GoPIKISHEN RAM DAYAL Hyderabal 29 F. B, 


Hyderabad Succession Certificate Act (lll -of 
1307 F3), S. 16-Appliwation for revocation of 
Succession certificate — Dismissal of— Appeal, if 
lies--ltemedy agaznst order. ea 
Where an application for revocation of the suc- 

cession certificate has been dismissed, a right of ap- 

peal is given toa party aggrieved against the order 
granting the application for revocation and not when 
tne application 13 refused. | ae 

The appropriate -remedy against such an order 
is not by way of appeal butthe High Oourt may 
iuterfereiu revision, KADUR RAMCHANCRAM V. Kapur 

SEETAMMA ' - ` Hyderabad 883 (a,F. B. 

Income Tax Act (X!I' of 1922); ss. 2 (2), 26-A, 
55—firm of two partners—Partners interested in 
other firms alsa—Income from other firms credited 
in accounts of one firm—Income tax lrability. of. - 
A firm in benares consisted of two partners with 

equal shares. Besides owiing this firm, the two part- 

ners had an interést in t&merous ‘firms bearing the 
same name and carrying ordbusiness ‘at . different 
places. ‘I'he firm ħaa, in the year of assessment, made 
no profits butthe other firms ia which thé partners 
were interested, had made: considerable profits and 
the income received from these were credited into 
the books ofthe BenaresGirm:. ‘“* 

Held, that subject to the limitation that it did not 
necessarily follow that the income - received. by thè 
lsenares nim was no parb of its own income, the 
Benares tirm could not legally bea partner in the 
other firm. < 
Per Mukerji, J. The Income Tar “Ach being a 
fisc.! enactment must be liberally ‘construed: and 
udministered with loaning always in favour of the 
subject, where -they may be possible. 

As tu the question of the assessability of the amount 

to income-tax: l l 
Heli, Per Sulaiman, C. J.—That ifthe money be- 

longed to the Benares firm and was, invested by it 

as such and profi.s on the amount had been received 
back by it, that capital continuéd to belong. to in 
and the income earned would be the property of -the 

Benares firm. Messgs Jat DAYAL MADAN GOPAL | oF 

BENARES, In re All. 390 

—_—§£¥ 85. 3, 14 (1)—‘Iucome’, meaning 0f—Amounts 
paid by assessee Jor maintenance of his step-mother 
ın pursuance of decree, whether assessable 10 tax— 
Hindu undivided familySums recewed by a 
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Income Tax Act—1922—contd, ` 


person as member of such familysTax,if payable— 

Omission, of provision for deduction of tax at 

source, ejfect of. l l l 

Where in pursuance of a decree of the High Court, 
the assesses made a monthly payment of Rs 1,100 
to his step-mother and he was sought to be assessed 
on the amouat prid subject only -to the deduction 
of that portion of it which was derived from agri- 
culture : 

Held, (I) that the case. was not one ofa charge 
created by the assessee for the payment of debts 
which’ “he had voluntarily incurred; 

. (2):that the asaesieq’s liability to his step-mother 
did ‘nof: fall' within’ any of the exemptions or 
allowances conceded'ia ss 7 to 12 of the Income Tax 
_Acti:;and an 

(3)gthat the amount paid by the assesses to his 
step-mother was not ‘income’ of the assessee, but 
was thé allocation ofa sum out of his revenue 
beforeif became income in his hands, ani was not 
an app.ication by ths assessee of part of his income 
ia a particular way and the amount was not assess- 
able to income-tax. a a 1 oe 

Whsn tha Act by 8.3 subjects to ‘charge all - 
income " of an individual, itis what reaches the 
individual as income which it is intended to charge. 

A Hindu undivided family is included under the 
definition of “ person’ ins. 2 (9)and isa unit of 
assessment under s. 3, while unders 14 (1,no taxis.- 
piyable by an assessee in respect ofany sum which. 
he receives as amember of a 
family. © oe 

The omission from the Incoma Tax Act of a pro- 
vision for deduction of tax at‘the source, points to 
an intention to tax only ‘thereal income’ of the tax- 
payer, rather than to an intention to impose, without 
right of reimbursement, a tax on what is a charge 
upon his income. Besoy SINGH v. COMMISSIONER oF 
JNOOME TAx, OaLcuTra `. P.C. 145 | 


———S8..7 (1), 10 (2), 18 .(7.—Provident Fund— ` 


Interest paid by company on its contributions, - 
whether “salary”. ` T 
The interest paid by .a company.on the ‘contribu- 

tions which the company makes to the provident fund 

is a perquisite in addition to the. salary or wages of 
the employees of ‘the company. It is a sum that 
accrues to the members of the provident fund be- 
cause they are under a contract of service with the 
company, and as such, it falls within theambit of the 
term ‘‘salaries” in s. 7 (1), Income Tax Act. 

But, upon a true consruction ofs .7(1), unless and 
until the salary has been received by the employee 


and has been paid by the company to.him, such salary - 


. is not ~ assessable to incomestax, - A 
“Obiter—Until the sum representirg the contribu- 
tions of the‘company standing to the credit of the em- 
ployee in the Provident Fund has been paid by or ón 
behalf bf the company to the employee as provided in 
the schema. the amount of such contributions could 
not be .deducted by the company under s. 10 (2) (9) 
from . the profit and gains of the company 
assessable to income-tax in any particular of assess- 
ment, as being an expenditure incurred solely for the 
purpose of earning such profits and gains . Commis- 
BIONER OF Incoms Tax, Burma v' Bompay BURMA 
‘TRADING CORPORATION Lip : Rang 532F. B. 
S$. 10 (2) (Ii)— Deductions— ‘Interest on 
borrowed capital'—Mutual Benefit Society ~Guaran- 


paid on borrowed capital or interest on share capital 
Funds'—Nature of 


“GENERAL INDEX. 


Hindu undivided ~ 


~ 


teed interest paid .to subscribers, whether interest - 
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Income Tax Act—1922—conceld. : 

‘The capital of a ‘Fund’ was contributed by two 
classes of subscribers who paid Re. 1 per mensem 
foreach share for 45 months and &4 months.res« 
pectively. As soon as an A class share-holder had 
thus paid ‘Rs, 45 his account for that share was 
closed and he was paid of Rs 40 and similarly as soon 
asthe B class shure-holder had paid for 8+ months 
he was paid Rs. 102-8-0. The amounts. of Rs 5 and 
Rs. 18-8-0 thus paidout in excess was called, 
‘guaranteed interest’. Though the rules provided 
for granting loans to and for receipt of deposits from 
strangers in fact no deposit was received or loan was 
given to any person other thana shareholder. On a 
reference by the Commissioner of Income Tax: 

Held, thatthe guaranteed interest thus paid to the 
share-holders was not interest on share capital but 
interest on capital borrowed for the purpose of the 
business ofthe Fund, the payment of which was not 
dependent in any way on the earning the profits, and 
that it should therefore be deducted as such under s. 
10 (2) (vt) of the Act in computing the assessable in- 
come of the Fund. 

Held, also, that case was not governed by the deci- 
sion of the House of Lords in Style’s case (2) as their 
Lordships in that case were dealing with a surplus 
and not with income earned by the subscribers as in 
the present casa. 

Such funds are not real companies but Mutual 
Benefit Societies with a fluctuating capital dependent 
entirely on the amount subscribed by their members 
and the re-payment of subscriptions plus guaranteed 
interest to the members and although these’ subscrip- 
tions are called share capital, they are not really soas. 
that description is understood in its ordinary sense; 
nor is'this capital borrowed for the purpose of the 
business as- that capital is ordinarly understood.: 
OoMMISSIONER oF INGOME Tax, MADRAS v, MADURA HINDU: 
PERMANENT FUND, LTD l Mad. 894 F.B. 


>$. 18 (7). See Inoouz Tax Act, 1922, s. 7. (1) 





i : i 532 
Indlan and Colonlal Divorce Jurisdiction, 1926' 
(16 & 17 Geo: V, C, 40), effect of. See Divorces: 
AOT, 1869, ss. 7, lv, 12, 14 ; “ohn 618- 
Indian Medical Degrees Act (Vil of 1916),-ss- 
4,5—Issuing allopathic medical degrees’ without 
- authority —Ojfence. : 2 . 
The accused led people to believe. that his col- 
lege styled as “The Dacca Medical Oollege” was an al- _ 
lopathic college, which could award allopathic diplumas 
and issued diplomas conferring‘M.M 3B‘ degrees to- 
certain persons which implied that the holders could 
practise Western Medical Science: 
~ Held, that the accused was guilty of an offence 
under s 5 of the Indian Medical Degrees Act and wag! 
properly convicted under the said section. EMPEROR v.: 
SATISH CHANDRA DUTTA Cal. 567 


Injunction—Support of land—Infringement of right. 
—Actual damage, if essential-- Remedy—Imminent 
damage, whether sufficient. | 
The owner of land has arightto support from the. 

adjoining soil but this right is not a right to have 

ths adjoiuing soil remain in its natural state but a 

right to have the benefit of support, which ig 

infringed as soon as, and not till, damage is sustained 
in consequence of the withdrawal of that support. 
Where however an act threatening danger to, a” - 


„person's land is such that injury will inevitably 


follow, a court may granta perpetual injunction 
restraining the continuance of that act, even though, 


no damage has actually occurred before institution, ° 


A. Minusv, E. Davey 


of suit. Rang. 292 


xl viii i INDIAN CASES. 


Insurahce company—Coniract to pay money only 
to insured or assign or executor or administrator, 
~ validity of—Persons bound by contract. 

There;is nothing in law to prevent a company 
from entering into a contract with a proposer for 
life assurance thatthe company would pay the 
money to him or to his assign or to his executor or 
administrator, andan agreement that the money 
under the policy would be paid only to the assured 
or to his assign or his executor or administrator 
is a good contract which must bind not only the 
assured but also anybcdy claiming title under 
him. Gressau Lise INSURANCE Society LTD v. 
COLLECTOR oF ETAWAH ` All. 343 
Insurance (Motor Car) —Policy—Stipulation that 

indemnity ' shall be available to third persons 

while driving car—Validity—Third persons’ right 
to sue—Privity of contract—Trust— Insurable 


interest—British Columbia Insurance Act, 1925, s. 24 . 


—‘Insured, meaning of. : 

.A had taken out a policy with the defendant 
company which contained a clause that ‘the fore- 
going indemnity ........ shall be available in the 


- game manner and under the same conditions as it 


“her part to enter into such a contract 


is available to the insured to any person or per- 
sons ‘while riding in or legally operating the au- 
tomobile for private or pleasure purposes with the 
permission of the insured.” While A's daughter 
B was driving the car, an accident occurred and 
C, who suffered injuries, obtained. a decree for 
damages against B. As the decree was returned 


‘unsatisfied, C brought an action against the defend- 


ants basing the claim on s. 2! of the British Columbia 
Insurance Act which provided that‘wheré a person 
incurs liability for injury or damage to the 
person or property of another and is insur- 
ed against such liability and fails to satisfy a 
judgment awarding damages against bim in res- 
pect of such liability, the person entitled to da- 
mages may recover by action against the insurer 
the amount of the judgment’: 

, Held, (ùj that B was not a party: to the contract 
of insurance in law as there was no iatention on 
Even though 
a policy contained wide words no one can claim 
the' benefit .of the policy even if answering the 
general description unless it is established thet the 


pereon who directed the insurance to be effected . 


actually intended to cover that particular person 
or at least some one who should answer that des- 
cription. The mere generality of the language is 
not in itself sufficient; 

(ii) that B was not a party to the contract even 
inequity as a beneficiary as there was no clear 
proof to show that A intended to constitute himself a 
trustee for B in entering into the contract, either 
specifically or as a member of a class; | 

(iii) that if it was assumed that B was a cestur 
qùe trust in regard to the insurance, the contract- 
ing party A had no insurable interest in her 
personal -liability for damages and the contract 
would be void in respect of that particular risk 
being a wagering contract; | 

(iv) that, consequently, B was not an ‘insured 
within s. 24 of the Statuteand the action brought by 
C against the defendants was not, therefore, main- 
tainable. l | 

Held, further, that an equitable right in B, even 
if it were constituted, would not satisfy s. 24 which 
involves an added burden on the insurance com- 

any and must be strictly construed. ALICE MARIE 

‘ANDEPITTH v. PREFERRED ACOIDENT INSURANCE 
Qoupany or Naw YORK P.C. 79 
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International Law -— Power of States to enact laws 
affecting seas surrounding its coasts— Customs Act 
of Canada (1937), ss. 151, 207—Vessel' containing 
dutiable goods hovering within twelve miles of coast 
—Forfeiture of dutiable goods— Legality of —British 
North America Act (1567), s. 91— Power conferred to 
legislate on a particular topic—Scope of —Legislative 
practice. 


States can legislate effectively only for theirown 
territories To what distance seaward the territory 
of a State is to be taken as extending, is a question 
of internationallaw. But whatever be the limits of 
territorial waters in the international sense, it has 
long been recognised that for certain purposes, .not- 
ably those of Police, Revenue, Public Health and 
Fisueries, a State may enact laws effecting the seas 
surrounding its coasts to a distance seaward which 
exceeds the ordinary limitsof ils territory. 


Oace itis found that a particular topic of legis- 
lation is among those upon which the Dominidn 
Parliament may competently legislate as being for the 
peace, order and good Government of Canada ‘or'as 
being one of the specific subjects enumerated ‘‘in 
s: 91 cf the British North America Act, there is not 
reason to restrict the permitted scope of such legis- 
lation by any other consideration than is applicable 
to the legisiation of a fully Sovereign State. Tha 
Parliament of Canadais not debarred from introduc- 
ing into legislation pertaining to the Customs. Laws 
for Canada, any provisions designed to operate be- 
yond itsshores Under the British North America 
Act, it is, therefore, within the power of the Dominion 
Parliament to pass legislation authorizing the forfei- 
ture of dutiable goods found in vessels ‘hoverins 
within a distance of 12 miles from the coast of Canada. 


When a power is conferred to. legislate on a parti- 
cular topic, it is important, in determining the scope 
of the power, to have regard to what is ordinarily 
treated as embraced within that topicia legislative 
practice ani particularly in the legislative practice of 
the State which has -conferred the power. ‘Crort 
v. SYLVESTER Dunpay.“” | et P.C 91 


Private Act of foreign Government confiscating 
prorerty of ils own subject situated in foreign 
territory —Power of British Court to question validity 
of confiscation—Debts, locality of—Place where 
debtor resides in the absence of sale or primary 
agreement to pay elsewhere, a a 


S and O were both residents .and nationals of the 
Indore State. S employed O to enter into: execu- 
tory ccutracts of purchase and sale for him both in 
Indore andin Bombay. Ohad his Head Office at 
Indore. And while separate accounts were kept. in 
Indore and Bombay, and the transactions were kept 
distinct S was in the habit of giving orders for his 
Bombay account in Jndore where they were transmit- 
ted if necessary at his expense to Bombay, 
and made and received payments in respect of the 
Bombay accountin Indore S was convicted -of 
criminal breach of trust in respect of State funds, 
The Government of Indore decided to confiscate S’s 
properties. O was ordered to transferthe Bombay 
account to the Indore Office, and to credit. -the 
balance inthe name of the Government. This was 
done, and on loth May, an entry was made in. O's 
books crediting the Maharajah of Indore with the 
balance of S’s account. Another creditor of S 
attached the amounts due to S by O also on the 
phage of loth May, and sued to recover: the amount 

rom Q; 
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Held, (i) that asS and O; were residents of Indore 
and as there was no sole or primary obligation on 
the part of O to pay at Bombay, and no exclusive 
right of suit atBombay,the debt was situate at 
Indore; Ta, 

(244) that it was a well established rule of law that 
8 court will not inquire into the legality of acts 
done bya foreign CGoverament against its own sub- 
jects in-respect of property situate in its own terri- 
tory and it was not, therefore, open to -the- Bombay 
Court to examine whether the Government acted 
validly or not within its 
confiscating the debt. : 

For determining the existence ofa debt between 
the principal and agent it is necessary to consider 
the accounts as a whole. FIRM CHATURBHUJ PIRAMAL 
v. FIRM OBUNILAL OoMKARMAL P. 6,211 
Interpretation of ` Statutes—Grammatical and 

ordinary “sense of words to be adhered to. 

In construing statutes the grammatical and ordi- 
nary sense of the words is to be adhered to, unless 
that would lead to absurdity or some repugnancy or 


inconsistency with the rest of the statute MEROANTILE 
Bank or INDIA LTD, v. OFFICIAL ASSIGNEE oF MADRAS - 
-Mad, 641 


— ——Harmonious construction. - 
` In construing an Act and the rules framed there- 
under the courts should be slow to hold that any 
provisions therein are repugnant to each other if they 
can be reasonably construed as consistent - VITHÓBA 
CHIMNAJI V. GOVINDRAO > ` ` Nag. 514 
—Harmonivus construction, 





It is a. recognized rule of - interpretation ‘that the - 


words ofa statute should be so coustrued-as would: 
bring them in harmony with the other provisions of 
that statute, provided of course the interpretation does 
-no violence to’ the meaning of which’ they are 
naturally. susceptible. BANKIM CHANDRA Durr v, 
KHAGENDRA NATH GANGULI - Cal, 602 
- —Harmontous censtruction~ Generalia speciali- 
bus non derogant. 

It isa wellrecognized maxim of interpretation that 
when there are provisions having the force of 
law and regitlating the same subject, they should 
if possible, be so construed as to be consistent with 
each other.’ i | 

Where a general intention is expressed, and aiso 
2 particular intention which is incompatible with the 
general one, the particular intention is considered 
an exception to the general one.. AN ADVOCATE OF 
. BENARES, In the matter of All. 559 F.B. 
—Provisions touching- a right in existence. at 

the passing of a statute—Retrospective application, 

af permissible. oe 

While provisions of a statute dealing merely with 
matters of procedure may properly, unless. that con- 
struction be textually inadmissible, have retrospective 
effect:.attribufed, to. them, provisions which touch a 
right in existence: sat the passing of the statute are 


=, 


not to be; applied’ retrospectively in the absence of 
express enactment or necessary intendment. .JIBAN 
‘ Cal. 164 








KRISHNA v. ABDUL KADAR 


—Unnecessary words. l 

Where no meaning can be given to certain words 
of a statute without rejecting some of those used in 
it, or where a statute would become a nullity, were 
all the words retained, the Court has power to read a 
section as -though the words which would-make it 
meaningless or nullify it, were not there, PAHLUMAL 
SanTpass V, NARAINDAS DIPOHAND Sind 863 
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itnterpretation of Statutés—concld, 


—Words to be read in their literal sense.. 





It is an elementary principle of the construction of 


statutes that the-words.have to be readin their litera] 
“sense. The courts cannot put*upon them ‘a; construc- 
‘tion which they believe ta represent the intention of 
the legislature at the time of the passing of the statute, 
GOVERNMENT ADVOOATE N. W. F. Province: v. Fazdn 
RAHIM, Pesh. 508 
Jurisdictlon. See CRIMINAL TRIAL ~ =. 774 
Jurisdiction of High Court. See Press EMERGENOY 
“Powgrs Aor, 1931, s. 4 (1) 
‘Land Acqulsition Act (| of 1894), s. 1—Compensa- 


tion—Test for determining amount of compensation” ` 


—Valuation of land—Principles, ` 
In a land acquisition case the true test of deter- 
mining the amount of compensation which ought to be 
awarded to the proprietors‘is to ascertain the market 
value of the land. The land to bé acquired is to be 
valued in the first. instance'including all interests 
and the amount so ascertained has thento be appor- 
tioned amongstthe parties iiterested according to 
their interests. (COLLECTOR or Dacoav, ASHRAF ALI. 
A _ Cal 367 
——— 88. 9,18, 25—Method of valuation under the 
Act—Market value, how to be ascertained—Burden 
of proof of insufficiency of: valuation —Expert's 
opinion, value of—Notice under 3 9—Claims not 
put in time given 
Applicability of sa 25 (1). 
The method of valuation contemplated by the Land 
Acquisition Act is ‘that the court should first ascertain 
the. market value of the land as if all ‘separate inter- 
ests are combined. It should then:apportioñ “that 
value among the persons interested. - ln determining 
the market value of the land the court has.to consider 


<1) the price paid within a-.reasonable time for the 
"land itself(z), the rents and profits of the “laid :te- 


ceived shortly before the acqiiisition, 13) the. pricés 
paid for adjacent lands possessing similar advantages 
and (4) the opinion of theexperts or valuators. . 
Under the proceedings of the Act, the onusis on the 
patty claiming to prove that tle valuation is. insuffi- 
cient. oe. A 
._ The opinion of experts as`to the market, value‘ofa 
land is evidence but its evidential value is not great, 
inasmuch as the value of experts’ opinion depends. 


. upon thefacts on which it restsand the validity of 


the process by which the conclusion is reached. 
Where the claimants do not file their claims -as Tê- 
quired by notice under s. 9, Land Acquisition Act, 
. but later on, the amount of award is governed,by. s. 
.25 (1). LAND Acquisition Crric#it-v. FAKIR MAHOMED 
Sind 699 


| ——— — sS, 18 —Application for ‘reference—Improper 


refusal by Collector—Revision—Civil . Procedure 
. Code (Act V of 1908), s. 115, High Court's powera 
under-~Application to Collector for reference— 
Power of Collector to review his own. order— Time 
requisite for obtaining copies, if can_be deducted. 
Where a Collector acts under s.18, Land Acquisi- 


“tion Act, he is not a Court subordinate to the High 


Court within the meaning of s.J15, Civil Procedure 
Code, and the High Court has no jurisdiction to 
‘revise his order even if he improperly ‘fails to make 
a reference or having. made it withdraws -it before 
-it has reached the District Judge. KASHI PARSHAD v, 
NOTIFIED AREA oF MOHABA 


.—— s 53--Coikcctor acting under s 18—When 
ther competent to. review his own order. ; 


A Collector acting'ùnder s.18, Land Acquisition 
Act, ig not competent to rèview his own order ag 


All. 111- 


119 |: 


` 


in .notice— Delay—Effect— — 


. 


= 
- 
~- 
+ a 
` 


Land Acquisition Act— contà. P 
8.63 of the Act, which provides for the application of 
the Civil Procedure Code, does not appiyto prereed- 


‘ings before the Collector but cnly to precéedinga before 
pmiheipal Court- 


the court which is defined as the’ 
of civil juriidicticn, fiamoly,. the Distrist Judge, 
Kasni PAR3HAN v. NoTIFIED AREA OF Monaba All. 111 
Landlord and tenant—Occupancy tenant: See 
` ADVERSE POSSESSION 9 
— Rent —Suspension of rent—Alleged disposses- 
sion by (andlord~ Oni 8 of, proof—Finding in previcus 
suit for previous period, valueof. , 
Where a tenant raises a plea cf dispossession by 


landlord and consequent suspension of rent, the 
burden cf proof ison him to show the dispos- 
session, tha extent of the dispossession and 


the fact that the . dispossession relates to 


‘the period for which the landlord claimsrent. Tha 


onus is upon the -tenant to make good his defence, 


‘independently ‘of the decision in the previous suit 
- for rent, -in regard to-a previous period. 


“The question ofevicsion isto be decided on the 


‘facts and circumstances of the particular case before 


the court, irrespective of the decision in a previcus 
case, ‘on the question of dispossession, if the landlord 
‘seeks to recover rent onthe footing that the tenant 
Was in possession of the entire area demised. 

SATISH CHANDRA PAL v. RESHEE Case Law Cal. 30 


Legal practitioner, -Se Sinp Courts Acr (Bomnay 

Act, 18661, 6 16 631 
Barrister practising as Advocaie-in Allahalad 
High Court—Whether can sue his client for fees— 
Leiters Patent, Allahabad, cl. 7—Allahabad High 





~. Court Rules; Chap. XV,r (1). 


A Barrister of England as a Barrister has po right 
to practise in the High Court orin any court subordi- 
nate: to the High Cour}. But a Barrister who hag 
been ‘enrojied as an Advecate of the High Court of 


Allahabad is-under no disability to sue his client for 


rofessicnal services done by acting and pleading 
or him, NIHAL CHAND v, Dinawar KHAN 
l All, 727 F. B. 


' Legal Praotitioners Act (XVII of 1879), 6 14— 


Pleaders acting in proceedings in Revenue Office 
.- Applicability of s. 14Caating imputations ` on 

integrity of Officer of Court—Irritation -on disap- 

—Contempt of court. 

Section 14, l.egal Practitioners Act, is material even 
when any Pleader is acting in his professional capa- 


.. pointment— Whether a justification for observations 


city on behalf of-his client in a proceeding ina 


revenue: office aod if he is guilty of any grossly un- 
rofessional or improper conduct while so acting, lie 
rings himself within the disciplinary jurisdiction 


-of- the High Court, 


No amount of irfitation cr disappointment would 


, be-any justification for any legal practitioner casting 


imputations upon the honesty and integrity of one 
of the officers of the court before which he was 
appearing. Jf such anobeervation is made actually 
when the proceedings before an officer are taking 
place, the Pleader may be dealt with on the footing 
that it isa gross contempt of court. In re Mz. Bb, 
PLEADER Be Cal. 359 
Legal Practitioners (Fees) Act (XXI of 1926)— 

Applicability to criminal proceedings, 

Per King, J —The language of the Legal Practition- 
ers (Fees) Act, 1926, is wide enough to apply to 
criminal proceedings also NIHAL CHAND v. Dinawar 
727 FB. 
See CIVIL 


> 


HAN > s i Ail 
Litters Patent Bombay), 1865, cl. 15 


og + ABC CEDURE Ccpg, 1908, 3.10 < l 805 


on 
“a 


INDIAN OASES. a 


. £2933 


Letters Patent (80m.), 1365 —coneld. 

———. cl. 15—Comments on pending trial~ Ccn- 
tempt— Notice of motion— Order inthe case—Order 
passed im criminal jurisdiction—-A ppealibiliiy 
Comments upon a yending trial by persons, some 

of whom are parties toike svit, and rome of whem 

are pot, is contempt of a criminal nature and an order 
pasted on a notice of motion for an order for 
committal of one of the parties for contempt in such-a 

Care is an order mace in the exercise of criminal 

jurisdiction and is rot appealable under el. 15, 

letters Patent, 1865. NARAYANRAO V ScLomMon ¥csrg 

< f mee Bom. 691 


Letters-Patent (Lah), cl 8—Professicnal mise 
conduct— Conviction of legal practitioner under s 17 
(1), Criminal Law Amendment Act, whether sufficient 
ground for suspension—Duty of ccurtto consider 
nature of «cts committed—Test of misconduct— 
Power to go into merits of conviction—Mere assisting 
incelebrotion of Independence Day or making speech 
-condemnirg Gevernment, effect of: a 
Where a legal practitioner has been convicted and 

he has neither moved the High Court norappéale 

from the conviction, it is not open to him to ask the 


- e 


~ 


-High Court to go into tke merits of the conviction 
` when called upon urder para. 8 of the Letters Fatent 


toshow cause why his name shculd not’ be removed 
from the list of practitioners or altorneys of the Court, 
Though the High Court bas wide powers to intervene in 
any case brought to its notice in-the interests of justice, 
apart from thefact whether the accused himself has 


-~ moved the High Court or has sprealed from the convic- 


tion against hım or not, such a power, however, would 
only ke exercired in very specia] cares snd, it isnot a 
right of the eccused or anycne else but a power inherent 
in the H:gh Court itself. -~ T- 
Lhe courts have to see that the officers of ithe court 
are proper persens to ke trusted by ibe ccurt with re- 
gard to the interests of the suitors and in a proceeding 
under cl 8 of the Letters Patent the court has to lcok 


to the character and position of the persons and judge . 


of the acts committed by tem upon the same principle 
as if the ( ourt were considering whether or not B per- 
son is. ft to become an attorney, the principle’ on 
which the court acts being to see that the suitors are 
not expceed to improper ‘officers of tbe ~ccurt. 


In such cases, therefore, it is necessary for the court. 


to know what the nature of the act complained of was 
in order to decide whether that act shows thatthe 
person in question is an improper person to remain 
as a practitioner. f ; 

Being a member cf an asscciation which inter- 
feres with tke maintensnce of Jaw and order, oris a 
danger to the public peace’ may well be considered 
torevder aman an improper pereen to ‘be a practi- 
ticrer in a Court cf -luetice Lut it by no means 
follows that a man, who bas committed an isolated 
act which assists the operaticns of an unlawful, Bs- 
sociation, is necessarily such an improper ferecn, 
Much would depend upon the nature of the act dene 
and the yarticular oy ezation assisted. ee a! 

The mere fact that a lawyer assisted in the cele- 
bration of the Independence Day by a Congress 
Committee, in the absence of any=evidence as to the 
nature of the actsdone by him, is not a ground for 
punishing bim under cl. 8, Letters. Patent. 

The.fact that a legal practitioner bad made 4 
speech at a meeting organized by an unlawful as- 
sociation condemning the uction of the GCuvernment in 
arresting a popular leader is not in itself sufficient 
to show that he ia an improper person to be a legal 
practitioner, os 
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Letters Patent (Lah )—cuncld. 


Per Jai Lal, 1—Every conviction cf a legal practi- 
tioner under s. 17 (1) of the Criminal Law Amendment 
Act does not necessarily attract the disciplinary juris- 
diction of the High Gourt. ‘This must depend on the 
nature of the acts for which the practitioner was con- 
victed. Zo 

Jn such proceedings itis not open to the court to go 
behind the conviction, 4 e., to examine the legality of 
the conviction, but it is open to the court, and indeed 
the court is bound to ascertain from the 
criminal proceedings the facts on which tbe conviction 
is based in order to décide whether by virtue of his 
conduct complained agaiost, the legal practitioner 
concerned is or is not a proper person to be retained 
as a member of the legal profession. [MPEROR V. 
FARID DL-HaQ ANBARI Lah. 737 3. B. 
—Gls. 10, 26— Declaration of fitness. of case 

for appeal tothe. Privy Council—Whether should be 
-made by the Judge who passed the judgment. 

Clause 10, Letters Patent, Lahore High Court, requir- 
es the declaration of itnesa of a caso for appeal to the 
Privy Council to be made bythe Judge who passed 
the judgment sought to be appealed against Olause 
26 does not empowerany Judgeofthe High Court to 
make the declaration in the absence of the Judge-who 
passed the judgment. DasaunpHa SINGH v. GANDA 





SINGH Lah. 141 (a) 
Limitation. See U. P, Distrrot Boarps Act, 1922, 
Bt 460 


Limitation Act {IX of 1908), s. 5—Scope 
Where a person is convicted and sentenced by a 
Special Magistrate under s. 34 11), Ordinance Il of 
“1432, and he files an appeal after a period of seven 
days fixed-for filing the appeal by s. 39, the court 
is not competent to extend the period under 8. 8, 
Limitation” Act, inasmuch as 2 general provision 
cannot be read as interfering with ths specific pro- 
vision in regard to question of limitation, NIL RATAN 
GANGULI V, EMPEROR Cal. 802 
8.12 (2: and (3)—‘Time requisite for 
obtaining copy’—Interval between delivery of judg- 
ment and signing of decree, whether can be deducted. 
In the Central Provinces the interval between 
the delivery of judgment und signature of decree 
could not be excluded from the period of limitation 
prescribed for an appeal unless the preparation of the 
copy was actually delayed. MUKUNDA RAMKRISHNA V, 





BIBANSA SAKHARAMBA a Nag. 745 - 
`~ ————-§8, 12, 29, applicability of. 
Sections 12 and 29 of the Limitation Act, do not 


. apply to an application for reference uader s. 18 of 
_the Land Acquisition Act, (Kasur PARSHAD v, NOTIFIED 
AREA OF MAHOBA. Al. 111 
: $5.14, 22—Suit against dead person—Legal 

representatives impleaded after time—Limitation— 

Exclusion of period during which suit was pending. 

Where a plaiat is filed against a person who is in 
fact dead‘at the time of presentation no application 
by way of amendment or bringing on record legal 
representatives can be validly made because the whole 
proceeding is void and hasno effect whatever and if 
-- the court wrongly allows the legal representatives to be 
broughton the record, the plaintiff cannot claim the 
exclusion of the period during which he was pro- 
secuting the suit against the deceased, under B. l4, 
Limitation Act, THe UALICUT MUNICIPAL COUNOIL v. 
” KUNHIPATHUMMA Mad.-596 
_— s. 18. See WILL - 402 
-————3, 19, See AGRA PRE-EMPTION AoT, 1922, 
ae 4 (9) 41 








“2. 24th, 1931: 


t 


GENERAL INDEX, ` li 
- Limitation Act—1908—contd. | 


—s 19—Inclusion of decree debt in insolvency 
petition by debtor— Whether constitutes acknowledg- 
ment—Mention of decree debt im statement of 
insolvent—Whether amounts to implied admission 
of subsistence of decree. 

The inclusion of a decree debt in an insolvency 
etition signed by the debtor amounts to an acknow- 
edgment within the meaning of s. 1%, Limitation 

Acs. Similarly the mention of the decree debt in 

a statement made by the insolvent at an examina- 

tion made for the purpuse of ascertaining his assets 

and liabilities and the reference to the decree debt 
without mentioning any payment towards its. dis- 
charge amounts to an implied admission that the 

decree wes then subsisting. BAKALA [RATTAM v. 

PULIKONDA MUSALAYYA Mad. 681 

———$ 19, Expl. 2—Debt due by insolrent—Official 

Et Assignee, if can acknowledge debt of insoluent— 
Provincial Insolvency Act .V of 1920), 5. 78 (2)— 
Presidency Towns Insolvency Act (II of 1909;— 
Amendment—Desirability of. | 
An acknowledgment by the Official Assignee of a 

debt due by the insolvent, is not an acknowledgment 

made by an agent duly authorised on behalf of the 
oe which takes the case outof the Limitation 
et. 

Desirability of amending the Presidency Towns Insol- 
vency Act so asto include init a provision similar 
to s. 78 (2), Provincial Insolvency Act, pointed out. 
CURRIMBHAI V. AHMEDALI Bom. 698 


$3.19, 20—Payment of interest-by mortga- 
gor after transfer, effect of—Death of one of 
a transferees en ES i 
Payment of interest by a` mortgagor after he 
has transferred a portion of the mértgaged prop- 
erties to others would keep the mortgage alive 
eyen as against the latter and the properties trans- 
ferred to them. UMESH CHANDRA MONDAL v. HEMANGA 
CHANDRA MAITY 7 ‘Cal, 315 


- s 20,as amended. by Act | of 1927, 
Sch. |, Art. 182 (5)—Scope of—Certificate moré 
‘than three years after decree, whether suficient, to 
keep alive decree. ° 
Where towards a money decree passed: on June 
19th, 1927, the judgment-debtor paid on December 
Oth, 1929, Rs. 85 out of court to the decree-holder 
who applied to certify it on March 16th, 1931, and 
put in an application to execute the decree on June 











ae 

Held, thats. 20, Limitation Act as amended by 
Act l of 1927, applied to the payment of Rs. 85 and 
the payment of that amount on December Sth, 1929, 
did not keep alive the decree and that could not itself 
be regarded asa step-in-aid and that the certificate 
which was made threo years after the decree could 

“not help the decree-holder. 

The proviso added to s. 20 by -the Act- of 1927 
makes it quite cleat that a payment of interest as such 
does not now save limitation, unless there is an 
acknowledgment ofthe payment appearing in the 
handwriting of or ina writing signed by the person 
making the payment. Jar Karan D, PANCHAITI AKHARA 
GHota Naya Upasr Nanak SHAHI All. 324 

§,29—Special-law:- ` 

For the purposes of s. 29, Limitation Act, Ordinance 

Il of 1932 is a special law. — | 5 aA 

_ The provision as to limitation contained in sub-s, 
.2,8. 39 of the Ordinance 13 & specific provision the 
consequences of which are provided for as a matter 
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Lmitation Act—1908—contd?, a: 


“Nib DATAN 


of limitation by s 29, Limitaticn Act. 
GANGULI v EMPEROR „0005o e Cal, 802 
` —— Sch; l, Art. 1T A See CiyIL T RCCEDURE Coba, 
- 1MB, O XX1, rR $7,103  .  ° vs 881 
ita Art. 13—]f operates ag bar: See 
PROVINCIAL Ixsotvency Act, 1920, 5 4 (3) -7 . 475 
———-Art.20 See Witt i 40 


aA BE. See COMPRIT Acr, 1913, 
` -> 71 





8239 oot 

s~ Àrts. 61, 83—Vendor and purchaser 
— Pricé reserved with vendee for payment of vendor's 
creditor—Failure to pay—Payment by vendor— 
Subsequent suit against vendee—Cause of action 





| Limitation. 
J, :the father of the plaintifs, sold a 
decree “to:- the. defendant-respondent~ on the 


Ast -of March, 1923, fora sum cf Rs. 2,500. The 
entire consideration was left with the cefend- 
‘ant-for “payment to one C who held a decree 
"a against J, the vendor: The defendant did not 
pay the amount left in depcsit with himto Gand 
_ J borrowed money from a third person by executing 
~, amortgagé deed onthe 10th of December, 1926, for 
discharging the decreeof C. The ‘plaintifis sued on 
- the 9thDecember, 192%, for recovery of the amount 
~ left in deposit with f 


= > 


forthe ‘return of the unpaid purchase money that the 
vendee failed to. pay, but is to enforce the implied 
contract, of indemnity the breach of which was com- 
` mitted by the vendee by failing to pay to the third 
_. Barty for whose payment the vendor had left a portion 
of the ‘purchase. money with the vendee, and the 
suit would come. within the purview of Art. £3 of 
the First Schedule to ihe. Limitation Act. The time 
against the plaintiff in such a svit would, not begin to 


Tun till he~"was actually damnified,”- and the suit was ` 


not time-barred, UNKAR SINGH v..Kasnr PRABAD 


- - ~ 
- 
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ne Arts. 62, 120—Promise to pay 
> subscription—When enforceable—Suit for ainount 
. of subscription - promised—Cause of action, when 
ariees— Limitation. oe e 
. JA promise to paya subscription becomes enforte- 
-able as econ as any- definite steps have been taken 
`- In furtherance of the object and on the ‘faith cf 
the promised subscription: Tf 
_. ¢,, Where-.8 person promised a certain sum of money 
rsonal-contribution for the pu rpose of construction 


- 


‘Ag persona 
of abridge by the plaintiff and also collected.a 


certain’ sumi for the same purpose and the plaintifi. 


ret 


JBRAHIM Tang 


` ke me m 








soo ee . if 
Arts 66, 116—Ciwil Procedure Code 
A T. 6—A pplication for 
personal decre:—Limitation—Asticle applicable 


An appiicution for: personal deerca under O.. 
ARXIV, rt, Civil Procedure Code, is governed by 
~o Art 116 of the Limitation Act under which the 


č t 


1: ENDIAN CASES, 9 


ithe defendant for payment tô C: 
Held, that the suit by a vendor in such cases is not’ 


~ 


1 
„UW 


Limitatlon Act—1908—contd. 
. -period of limitation prescribed is_ six years and not 
, by Art, (6. LHARANIDHAR GHOSE v INDRANARAYAN * 
~ SINA ; Cal 472 
— Sch. I, Arts. 115, 116—‘Regi.tzred’ in Art. 
116, meaning of. os ee A 
The registration referred toin Art 116, Limitation 
Act, is not registration of Companies, but regiatration 
under Act XVicfiP08. Censequéntly registration of 
a company under the Cor panies Act is, not equiva- 
lent to registration of ile Articles of | Association 
within the meaning of Art. 116 of the Limitation Act 
and hence an application under s. 235.- Companies Act 
is net governed by Art 116 but by Art, 115.. 
Where the Directors of a company omit to come to 
a conclusicncn an important piece of business duly 
proposed for ihe decision of the Hoard, a breach of ` 
duty igccmmitted and t!e breach continues as long 
as the decision is defeired. Karacur BANK LTD. 
v SHEWARAM ` Sind, 713 





——— —— —— Art, 116. ees aT 
` See CIVIL PROCEDURE CODE, 1968, s. 47. 3504 
See LIMITATION Act, 1¢08, Scu. 1; ART 68 . 472 


—— ——— Art 120 See Limitation Acr. 198, 
Soz. F, ART 62 i | 496 
<___-_____—— Art. 120— Mortgage by mutwalli— 
-Suit by worshippes Jor declaration that property is 
‘wakf and decree on mortgage cannot be enforeed— 
Limitation— Article apzrlicable— When right to -sue 
acerues—interpretation of Art 120. 
Cerlain worshippers ofa mosque sued for a decla- 
ration to the effect that.tbhe propérty in dispute is 
‘wakf’ property, that defendant No. lis not its owner 
snd had no right tomortgage it and that the decree 
obtained by defendant No 2 against defendant No. 
1 on the basis of the mortgage was null and void 
and the property could nob Le sold in execution of the 
eaid decree. The mortgage was executed in 1920 . 





a 


- , and the properties were put up for sale in 1923: 
All, 821- 


. Held, that the suit was-governed by Art- 1£0 of the 
Limitation Act and the right to sue accrued ` only 
. in it23andtime did not begin to run from the date 
of the mortgage. st - 
The interpretation of the words ‘when therightto - 
Bue accrues’ in Art. 120 would to a large extent depend ` 
. on the particular facts of the case to which the article 
is to be applied and .the relief - cought. MOHAMMAD . 
UMAR v. MOHAMMAD IBpARIM Lah 725 
Art, 14.2—Suit for possessicn, alleging 
recent dispossession—Burden of prcof. 
Whee in a suit fof osseesion the plaintif alleges - 
that: he has been recently dispcsteesed the suit 
, falls within Art 142, Limitation Act end itis-not 
for the defendant to prove his adrerse jossessicn Sor 
| more than twelve years but forthe plaintiff to y roye- . 
his possession and disposreesicn Ly the defendant: 
SHERU © &Ham SINGH ` Lak. 42853 
- Arts, 142, 144— Suit fer possession’ ~ 
on plaintiff's title—Limitaticn applicable~ Postes- 
sion within twelve years of date of suit— Whether 
should be proved by plaintiff. E l 
A suit for possersicn of immovable > property based 
on the plaintiff's title and` alleging that.shoitly before 
the plaint his title was denied by the defendant who 
was in possession and who alleged that he himself 
was the owner is governed for purposes Of. limitation 
by Art. 144 and Lot by Art, 142 of the Limitation 
Act. In such a suititis not necessary forthe plaint- 
iff to prove that he has-been in possession within 
twelve years of date of suit. KALLAN v, MURASMAD 
NABI KHAN - © Ali. 497 
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and: that'the time fora ing for final decree under ~ ter 
pp sing be shown.t 
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Property vesting in idol — Transfer by mahant as 
manager—Aduverse possession, when commences. 


Whore property does not vest ia a mahant hut. 


GENERAL INDEX, ..-.. 


Schil, Art 144 -Religious ` | endowment-~'s 


hit 


‘ t ` ‘ Ze 
Limitation Act—1908-—-coneld, -. | ise | 
judgment-debtor -was made on 23rd- May.: 1930; and 
it was corsigûsd to the record room after n por- 
tion of *-theramount was -paid on 7th’ “October' 
"1930... The. first: application for -exert On against 


the surety-was. made-on 24th March, 1941: 


> e 


vests in theidol, and the mahant purports to transfer’ >... Held; (ij:-that.. the period of limitation ‘against 


it in his capacity as the manager of the idol, adverse 


possession against the idol commences from thevery | 
the. sale-deed; .- - 
' facts: of the vase as ~ the decies 


moment -possession is taken under 
itis not.postponed till the death of 
SARABDEO BHarTar-y RAM BALI 
Ta — Art 181— Mortgage—Application for 
personal decree—Whether -governed by Art, 181— 


thea mahant 
All. 452 





. 


.. Starting point of limitation. 


An application for a personal decree agairst:a’ 


mortgagor judgment-debtor for the balance of 
amount due by him after sale of the property 
is: governed by purposas of limitation by Art. 181, 
Limitation Act, and time begins to run from the date 
of the order confirming the sale under O. XXI, r. 92. 
Whether the decree-holder's costs are taxed or not 
is immaterial. PRipyoMNAKUMAR MALLIK D. GOPENDRA 
MALLIK | ` i Cal. 679 


"E — Art. 181— Preliminary 
.. “Appeal ‘against—Withdrawal of appeal—Dismissal 








with costs —A pplication for final decree—Limitation, ' 


when begins to run. - 
An appeal was filed against a preliminary desree 
in a mortgage suit and was formally before the court 


for disposal’. The appeal’ was subsequently: -With- 


drawn by the appellant and it was dismissed on “2186 
January, 1924, with costsof the respondents that 
appeared. -The'transferee decree-holder -then pre- 
senteian application for final decree, on  2lst 
January, 1927: . : 

Held, that the order passed by a decree dismissing 
the appeal with costs notwithstanding the fact that 
the appeal was withdrawn 
be’ held to be an order <figrally disposing of -the ap- 

_ ‘pealysuperseding the order of the court appealed 
- against“and that for the purpose of the present case, 


time: began to run-from the date of the order of the.” : 
High Courtand, therefore the-application fur . pass.,tO-Teviva, 
| decree was not birred by limitation; ™ ~ ~ 


Art.181, © Limitation Act, ran from the date of the 
order dismissing the appeal and not from the date 
fixed in the preliminary decree. 

Per Madhavan'Nawr, J.—The decision in Abdul 
Majid v. Jawahir Lal (1 
be’ confined strictly to: case} which have. been 
: Naan for default of prosecution and not to cases 
: i 


which the appeal was formally brought before: 


_ the court, but was withdrawn and dismissed. 

«a! JUJISTI MAHAPATRO v. Korana MAGATA PATRO- a. 
Pee ee i l Mad. 412 
`= — ———— Arts 181, 182—Decree—Execuiion 
agzinst judgment-debtor—Surety executing security 
bont—Unlertaking to pay on failure to realize from 
judgment-debtor—Limitation against surety——When 
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- begins to run—Civil Procedure Vode Act. V of 1903), 


s 145, . 

When a.decree dated 3rd S:ptember, 1919 was put 
into ex2tution, one N stood surety for the judgment- 
debtor aud .exacutei a security bond stating that 
if the-decretal amount coull not be realized from 

“the “property of the julgmeut debtor, then he 
‘wouldpay-tae decretal amount in monthly iastal- 
ments and that if he. failed to pay these instalments, 
the decree holder’ would have | the right of re 
envering the decretal amount -from his property, 
The - last. applicatiox for execution against“ the 


37 
k 


- 
~ 


+ 


~ the-surety. did,- 


decree— - 


1 
“ 


by the appellant should ` 


tion of a decree had 
or ‘order. 


) should be interpreted tO" ‘an implied order or ‘a collateral 


_ Some months after 


' ing both the 
: “declared that 


not run under-el. 1, ‘Art 183, 
from the date.of the decree; |` 4- 
‘Art l-2, did not ‘cover - the 
was not . passed 
more persons than one: 2 
(iiij that Art. 18L applied and that the ` period 
of limitation was three: years from the date when the 
right to-apply accrued ‘and as the decree was kept 
alive: against the judgment debtor till 7th Octo- 
ber, 19:0, the application was within time. SHYAM 
LALL v NASIRUDDIN BEG | l _ Oudh '808 
Sch l, Art 182 (5)—Application. to court 


Limitation | Act, 
(ii) that Expl. 1, 


jointly against 


` 
= 


passing decree to transfer it— Whether a step-in-aid 


of execution. ae - 

An application to the court -passing a decree to 
transfer it to another court ią an ap plication to tike 
a atep-in-aid of execution within the meaning- of Art. 
182,-Limitation Act, and operates to save limitation. 
SHANTA -DUTT Ram v, MOHAMMAD ASGHAR 
Art. 182,(5)—Dismissal of applica” 





we —— 


tidn for non-payment of batta—Subsequent applica” 


Oudh 678: 


` 
' 


a 


~- tion, whether can be treated as revival or continua- 


- tion’- Stay of execution 
“eonstitutes—Express order, necessity of—Mere 
collateral ‘litigation, effect’ of+-Theory -of implied 
stay. a ried 
Where an application ecu 
missed for failure to pay batta for, notice of-sale, a 
sabeequent application for execution cannot be treat- 
ed.as a continuation or revival of the -—prévious ap- 


plication which was dismissed. ‘There. should: have 


by injunction order, what, 


for execution has .bêen dis” 


Ya 
= 


` 


+3 


been a wrong.dismissal on account;of some -obstacle - 


which-theii- existed but which was subsequently re- ` 


moved; in- order to entitle the applicant’ to- have the 
later application treated as one in continuation of ‘or 
„tha former one.. TAR a 
Section 
terms. 


sa 


->` 


-been stayed . by- an :ihjunction 
The injunction or order must be express 
in its terms, and a person cannot escape: the.bar of 
limitation under that section by 
| litigation, 
proceedings futile. 7 " 

; the 

“decree ona mortgage certain worshippers.~implead= 
mortgagor and the ( 


i 
‘ 

a 

mo- 


` would render the 


religious endowment ard nof the’ 


mortgagor On an application to- exečate her decree 
the mortgagor sought to treat . this: decree: <7às an 
order staying 


it was set aside on appeal by.the-High- Court ::. 4: 


Held, thatthe applicant was uot -éntitled to-exclu- i 

du 157; Limitation > Act. — 

V ADLAMANNATE BALA} LRIPURA _SUNDABAMMA.v. ABDUL 7 
= 7 24 ie . iy so a fe Geog ad 


sion of the period-under. 8. 


Oe Ma de 1 F. B. 


ks 2 
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Se Te et eT Rhee mi 
| of 1927—Payment.out.of court, whether a step-in- 
aid of execationts 3 r avis O e 
A payment of money made by a judgment‘debtor 
out of court cannot ¢be -treated an any sense as a 
step-in-aid of execution. - JAI Karan vo |PANCHAITI 
AKHARA CHOTA NAYAUDASI Nanak SHAHI All, 324 


7 


15 ofthe Limitation Act is explicit in its 
In. order to call its provision in aidit must. 
hat a suit or application for-. the execu- *; 


pleading “in: equity. 
which 


. 
. 
= 
7 
. 
`~ 
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t 


the execution of her přior décree,‘until ` 


Art?182 (5), as amended by'Act 


e 


2 


_ bal 


wr 


= -7 2% > ‘ te OE ee 
appellant :obtained: Kers ‘7 


-mortgagée got: it? ^ 
the security of the.-mortgago?--was -a `: 
“property? of the- -~ 
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Lotiery See PENAL Conr, 1860, 8, 204-A 113 

.Madras District Municipalities Act (V of 1920), 

8. 142— Water course, whether publie drain— 

. Obstruction to water course— Power of Chairman 
of Municipal. Council to remove-obstruction. 

drain does not cease to bea public drain within 

he meaning of the Madras District Municipalities 

Act merely because it has not been provided and 

maintained by a Municipal Council. A water 

; course which has been in existence for a long time 


_ - Serving as a storm-water drain, is a public drain, 


and when a person obstructs it without the permis- 
sion of the Municipal Council, the Chairman wil! be 
within his right in removing the obstruction. 

PA4NNIYAMKANDI~=-Ketu Korri w. OALIOUT MUNICIPAL 


Councin Mad. 90 (a) 


Madras Estates Land Act (1 of 1908), s 26 (3) 
—"Ryot', meaning of—Ryot in possession of land 
before date of grant Whether included in the term 

—Rate of rent agreed to be paid by prior tenants— 

Whether lawful rate. 

The words ‘the ryot’ in 8. 26 (3), Madras Estates 
Land Act, are not confined to ryota under the Estates 
Land Act to whom occupancy rights have- been grant- 
ed under the Act. The words of the sub-section 
clearly refer to ryots iņ possession of the land before 
the date ofthe grant. - 

_ Where it is not shown that the agreement of the 
prior tenants to pay the rents agréed upon is bad 
‘in‘law, or prohibited by it, those rates which they 
agree to pay must be considered to be lawful rates, 
when no faisal rates are fixed for them. VENKATARYANIM 
v. THe MAHARAJA or PITTAPURAM Mad. 608 


S. 77—Suit under——Deeree obtained by 
‘landholder against pattadar— Rent sale— Real 
‘owner, tf can upset the rent sale—Policy of the Act, 
“The whole policy ofthe Madras Estates Land Act 

is to enable the landholder to deal with the registered 

holder or pattadar of a holding, where such exists, to 
the exclusion of other persons interested in tthe hold- 
ing who as such do ziot hold ‘a recognisable position 


a ` 





’ 


under the Act. : l l 
The-real.owner of a holding who hes not been re- 
cognised by the landholder cannot upset a rent sale 
under a decree obtained by the landholder against the 
patiadar in a suit under-s 
Aot. Samsuvava- ROWTHER. v MUHAMMAD ROWTHRR 


INDIAN OASES. 


wa 


77, Madras Estates Land . 


. Mad, 741- 





- -8. 112—Joint pattadars—Notice of sale, if 
to .be issued to all—Nén-service, if constitutes 
illegality. < 

Under s. 112 ofthe Madras “Fstates Land: Act, 
notice of'sale must beserved on the defaulter and 
if the defaulters 
issued to all of them 

The non-gervice of notice required bys 112 upon 
a registered’ pattadar wh alone is the defaulter for 
the purpose :ofthat*séction is an, illegality, and by 
redson of such an illegality, the Oivil Court his 
Leet to set aside the sale of the holding. 

ALLAKARUPPAN v VELLAMARUTHAN Mad. 245 
Madras Irrigation cess Act (VII Of 1865), as 

amended,s. 1 (a,—Claim-for cess on ground of 

ownership of. river—Onus of proof— Matters to be 
proved by Government—Supply. of waler from works 
constructed by 

~—Cess, if claimable . , 

A village lying at the bank of a river wag ac- 
customed to be irrigated by-drawing water from a 
channel but as there was no protectiou in the nature 
of a river bans of any size, the village lands were 


= 


~ 


are Joint pattadars notice must be. 


Government at expense of proprietor . 


(1933 


liable to be flooded at flood time. -In 1890, at the re- 
quest of the proprietors of the village acd at their ex- 
pense the Government built an embankment which had 
the effect of keeping the flood water ‘off the greater 
part of the villige lands Tha Government also 
re-constructed the channel at the expense of the pro- 
prietors and executed masonry work 80 as to secure 


Madras Irrigation Cess Act—concld,» 


that there-should be a permanent channel. Sub-~ 


sequently they builta dam across the river with 
sluices in it which served to regulate the supply.of 


water both immediately above and below the dam. - 


The proprietors of the village brought a suitfor a 
declaration that they were not bound to pay cess. 
The Government claimed that they were-liable to 
pay either because the river belonged to the Gov- 
ernment or because the water was supplied from a 
work constructed by the Government : 


Held, that if the Government cought to establish . 
that the stream belonged to them, they would have. 


to show that they owned the whole bed of the river 
and in the absence of such proof the Government 
had no claim to payment of cess. 

Held, > also, that the only works which. were. 


relied upon, at ths trial, as having been constructed 
by: Government, viz., those in respect of the channel, 


were, found to have been constru3ted at the expense | 


of the propristors of the village and the Govern- 
ment could not suessed on the sacomd count. 
SEORETARY OF STATE v SUBRAMANYA AYyaR P.G 150 
Mallcious prosecution—Suit for damages —Essen- 
tials to be proved—Judgment of Criminal.. Court 
— Value of—Grounds of acquittal, if can be con- 
AoT by Civil Court—Evidence Act (I of 1872), 
8. £3, 6 ae 
In a suit for damages for malicious prosecution, 
besides the fact of the prosecution and of its 
termination in favour of the plaintiff, it has to be 
shown { 
tiat it was due toa malicious intention 
upon the Civil Ocurt 


the abssnceof reasonable aud 


the judgment of the Criminal Court 


can be used only to establish the fact that un - 


acquittal has taken place as a fact in issue in the 
civil suit. There isno provision inthe Evidence Act 
which will justify the Civil Court in ; -taking 
into consideration the grounds upon which: 
acquiital was based. Peppa - VENKATAPATHI v. 


GANAGUNTA BALAPPA . Mad 825 
Master and servant. See NEGLIGENOB : 334 
——~—-—Gratuity—Employee's right to enforce 

payment—Hast India Railway Co. Gratuity 


establish- 
ment ora certificate of unfitness on medical 
grounds, not due to the employee's own fault, a 
gratuity may bs allowed which shall ordinarily be 
limited to halfa month's pay for each year of 
Service or6 months’ payin all:” 
Held, that thercle did not impose any legal 


` 


ihat the prosecution was instituted against . 
hin without any reasonable.and probable cote ee: 
t lies . 
itself to undertake an entire- ,- 
ly independent enquiry before satisfying itself of” 
probab.e cause and.“ 


that 


liability on the Railway Administration to pay any - 


gratuity to the employee nor did it confer on the 
employes any right ‘which he could lawfully .de- 


` 


mand, It was only an enabling rule, enabling the f 
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directors to pay gratuity fron the Railway revenue 
leaving the matter of paymento! gratuity entirely 
at their discretion j 

Held, further, that as the liability tô exercise the 
discretion was not imposed by any statute; the courts 
had no authority to interfere with the discretion 
-of the Railway Administratienia tke payment of 
such gratuities. 

A gratuity is in the nature of a giftand, being a 
gift, it i3 something which the employee cannot 
claim asof right and this is so even in a case in 
which its payment has bean sanctioned. SEORETARY OF 


STATE v Buoita Nata > Cal. 637 
Max!m —Caveat enptor, dectrins of See Cryin Pros 
CEDURE Cops, 1308, O. XXL, R. 93 429 


Itxpressio unius est 
applicability of 
The maxim expressio unius est exclusio alterius 
‘ought not to be applied when its applica- 
tion, having tegird to ths subject-matter to which it 
applies, leads to inconsistency or injustice. PANLUNMAL 
BANTDAS v. NARAINDAS DIPCHAND Sind 863 

- Generalia spevialibus non derogant. See 

INTERPRETATION CF STATUTES 
Minor. See Cocat Fers Acr, 1870,8 7 (iv) (c) 541 

-Alienation by guardian— Absence of legal— 
necessity —Bene fit to minor from subsequent events— 

Nò liability to recoup. 

‘Where an ulienation by the guardian is not for 
necessity the mere fact that the minor had benefited 
from subsequent eveats following the alienation does 
not imposs au obligation on the minorto recoup the 
benefit before getting tha alienation set aside. 
BHULLA v MIHAN SINGH Lan 482 a) 
—— ——Proceedings to seb aside ex parte decree— 

Negligence of guardian ad litem—Power of court 

to appoint another guardian—Minor not to be 

-e mpelled to file separate suit. ` 

When aminor is made s defendant in a suit it is 
the minor who isa partyto’ the suit and not his 
guardian ad litem. The guardian ad litems name 
appears on the record in order to represent the minor 
but not in his capacity asa party to the svit When 
the guardian ad litem ofa minor is negligent, the 
minor can appear in court through another guardian 
and the court can make proper orders fer the pro- 
tection of the minor andthe minor should not be 
‘compelled to seek relief through a separate suit. 
Morr Onanp v, BALRAM Das All, 326 
Mortgage—Costs in mortgage suit—Whether to be 

regarded as damages. | 

Costs in a mortgage suit are not like an award of 
damages, but areto be regarded as a liquidated 
amount capable of ascertainment. Prapyum MAKUMAR 
MALLIK v. GOPENDRA MALLIK Cal. 679 

= Mortgage and lease back, whether same 

transaction—Mortgagee’s right to sue for possession 
as morigagee—Consiruction of deeds—Evidence of 

intentlon—Itvidence Act (I of 1872 , s. 92 

S mortgaged his lands to the appellant on 1°th 
March (417 fora term of IG yeara. The mortgige 
was in form a mortgage with possession, Possession 
was uot, in fict, taken by the mortgagees, but by a 
seco id document of even date, the mortgaged land 
wis leased to S. for tae same tern at a rent which 
represen’ the yearly interest an the mortgage d-bt. 
Mutation was duly recorded iu the Government 
records on the basis of the mortgage in the names of 
the mortgsgees. In execution ofa decree against S a 
Receiver was appointed ani the lands wers leased out 


exclusio alterius, 
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All. 558. 


ly .. 


Mortzagce—contd, 


totenaats. In 1929 the appellant sued for posseseion 
of the lindas on the basis of the mortgage Jt was 


„held bythe Judicial Commissioner that reading the 


mortgage with. the lease of even date, and taxing 
iato account the fact that possession had remained 
all along withthe mortgagor 8, and that there 
had bean other similar sranaactions between the 
parties, the mortgage, despite ity express terme, 
woich undoubtedly entitled the appellunt to posses- 
Sion, should be construed only asa simple mortgage 
and the suit was dismissed.On appeal . i 
Held, that the view taken by the Judicial Commis- 
sioner as to the nature of thə transaction evidenced 
by the two documents was erroneous. There was 
nothing in law which would invalidate a possessory 
mortgage accompanied by a lease back ‘to the mort- 
gagor, and, assuming this to have been one of the 
conditions upon which the mortgage was agread to, 
the mera absence of a formal handirg over of the and 
to the mortgagee, anda handing backby him to the 
mortgagor in the character of lessee, was of little 
signiticance 
Ueld, further, that s. 92 of the Evidence Act for- 
bids the admission or consideration of evidence as to 
the intentions of the parties, or to contradict the 
express terms of the document, and no presumption 
can legitimately be drawn from the fact that there 
had been previous transactions between the parties of 
agimilar character. FEROZ SHAH V, SOHBAT KHAN 
: P. C. 659 
—_—— Movables which might be subsequently brought 
on premises—Whether can be mortgaged, 
In India hypothecation of movables existing on the 
remises at the time, as of movables that might 
i been siibsequently acquired and brought there is 
valid. H., V., Low & Co, 
SINGHA i 


LTD, v. PULINBEHARI DAL 
Cal. 193 
— One of ihe mortgagors conveying whole 
property in full satisfaction of d2ht~Transferor in- 
competent to convey co-mortgagor's share—Debt, if 
revived with regard to interest of other co-mortgagor. 
Where owing to a mistake one of two mortgagors_ 
purported to convey to the mortgagee in satisfaction 
of the mortgage-debt, bis whole interest in the mort- - 
gaged properly aswell as that. of ‘his co-mortgagor 
and he was not in law competent to convey the interest ` 
of his co-mortgagor : 
Held, that the mortgagee was entitled only to take ` 
his interest 7. e., as regards the proportionate share 
held by him, and could revive the mortgage on the 
interest of the co-mortgagor. Ma HME v. Ma Pon 
“Rang, 829 (b) 
Post diem interest given to mortgagee by way 
of damages -Whether can be treated as charge on 
the estate. i 
Post diem intereat given to a mortgagee or- a charge 
holder by way of camages cannot be treated as a 
charge on the estate although when compensation for 
breach of penal clauses, the damages for which may ` 
have even to be ascertained by court, is awarded, it 
may be regarded as a portion of the mortgage money 
as it falls to be decided inside the provisions of the 
contract of mortgage and not outside if. VARU v. 
KoCcHUVARKI ae Cochin F50 F B, 
Priority—Duly registered deed of carlier 
date—Presumption of priority — Dispute-as to 
priority Burden of proof. 
A mortgage bond which is duly registerei con- 
fers, unless displaced, a valid (security in priority to 
all of a later date and the onua ison ihe person who. 





> 
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claims undera deed of a later date to displace that 
priority. CATHIRRSAN CHETTI4R T, NATCHIAPPA CHETTIAR 
P. ©. 702 
Redemption—Clog on redemption—Stipula- 
tion giving right to mortgagee to recover with 
interest at 2 per cent. money spent for building or 
re-building house—Enforceability of stipulaticn 
“Where a mortgage-dead provided that the mort- 
gagee “wasito be in possession of the premises and 
‘he .would:bé free to build or re-build a house there- 
“in and in that case, on redemption, the mortgagor 





“e “would pay the amount of the money spent in build- 


‘ing ‘orre-building with interest at 2 per 
‘mensem : | 

Held, that the stipulation was not a clogon the 
equity of redemption: and the contract was enforceable 
at law andthat mortgagee was entitled to interest at 
2 per cent. as stipulated for. 

Broadly- speaking a stipulation, which gives the 
mortgagee -an advantage which does not arise legiti- 
mately out of the mortgage contract, istreated as a 
stipulation to clog the redemption. Sapratan v, 
DHANPAT GADARIYA a All. 109 


Mortgage decree. 
See Civit Procepurg Cone, 1908, O. XXI, r. 58 


cent. per 


Ya 


— 24 
See CiviL Proceptre Cope, 1908, O: XXI, R. 93 
pi < 42 


Mortgage sult—Compromise decree—Construction—. 
Redemption—Fresh suit. for redemption by ‘mort-- 


gagors, competency of—Mortgagee’ treating morigage. 
. as alive after execution is time-barred— Estoppel— 
_ Party cannot approbate and reprobate, ens 

A consent: decree was passed on J anuary 2, 1899, in 
favour of. the appellant on the basis of a mortgage to 
the effect that the mortgagois should pay to the 
appellant within three years a sum of Ra 31.000, 
together. with a yearly rent in kind: that in default 
of payment ofthe Rs. 315000, or ` of the rent. the 
appellant should be entitled to obtain, by process of 
execution, possession ofthe property, and to retain 
the sameas usufructuary mortgagee, the mortgagors 
having. the right to redeem in any year thereafter on 
payment of the Rs. 3!,000, and to obtain delivery of 
the property “ hy taking out execution." No rent 
was paid and in March of the following year pos- 
session wastaken by the appellant under the decree, 
In 1901, the appellant advanced a further 
money ona simple mortgage af the same properties, 
and obtained.a decree thereon’in 1912. The reg pond- 
ents piid the amount due under this’ decree in 1918, 
ag-assignees of the mortgagors’ rights and subsequ- 
ently applied in execution for redemption of the 
earlier usufructuary mortgage. This application was 
rejected as.time-barred. They then instituted a suit 
for redemption andthe appellants 
the respondents only remedy was in 


execution and 
that that remedy was barred : 


Held,ithat on the terms of the compromise decree of _ 


1899, they thiuk that it was not the intention of the 
parties that the remedy by execution should’ alone 
be open.to the mortgagors; 

(ii) that having accepted payment of the amount 
due under the simple mortgage decree on the fooling 
that the pivr mortgage was still alive, the appel- 
Jants cvuld not turn round and say that redemption 
under that mortgage had become barred in 1202, 

A party cannot toth approbate and reprobate, 

: P.0,433 


honoru Ausu Narro, KELU Nate 


sum of. 


contended that. 


» 
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Motor Vēhlċľes Act -(VIII of i914) $.160U. P. 
Motor Vehicles Rules, rr. 79, 81—Permit for plying 
through certain route within’ certain district— 
Construction of permit—Driring through other route 
insame district~O ffence— Omission’ in permit to . 
state maximum number of passengers- Conviction 
under r. 8l, legality of. ~. .~ 2 

Where the permit that was granted to the owner of 

lorry «accorded - permission: for the Jorry in 

question to ply within the Bhadohi District and the | 
road on which the lorry was permitted to ply was 
also specified in the permit in the following wo1ds.— 

‘State portion of the road from Bhadohi to Ohilh", ` 

and the accused drove the lorry through another road. T 

in the same district: : i a 
Held, that the specification “within the Bhadohi 

District” in the permit was merely descriptive’ of the - 

route specified in the permit and was, therefore, 

controlled by the route specified therein. The permit 
cannot be interpreted asaccording permission for the 

Jorry to be driven throughout the Bhadohi District. 

and the accused was liable to be convicted under 3. 

16 of the Motor Vehicles Act for cuntravening r. 79 of 

the U. P. Motor Vehicles Rules of 1928. 
Where the permit does not state the maximum- 

number of passengers to be carried there can be ño 

conviction for contraveningr öl. SusHANI?. EMPERYR 
LAH, 5862 

Muhammadan Law -Acquisition —Naturè. of 
acquisitions—Burden of proof—Rights of - indivi- 
dual members, how to be determined—Trusts Act- 
(II of 1882), ss 88,-99—Applicability of.  - 
Where male members of a family live in union so 

as to bave jointness in mess, business and property,” 

there can be litile difficulty in tracing their relations 
inter se to animpliéed agreement which clothes each 
with a representative capacity in reference to his” 
co-sharers Hach must be deemed to be -acting not 
only for himself, but “for all in his dealings’. with 
regard to joint property and business Accordingly 
any acquisitions made by any one member should 
be considered to have been made by all through the - 
one who actually made it. In such a case ag among: - 
partners, eachis'the manager or agent of the others. ` 

The position isnot ao simple as.segards the heirs - 

whose :rights are not recognized by any overt’ act - 

of the‘surviving male members Thecase of female 


- *~* 


. and minor heirs~and those not living . on the spot 


all of whom belong to this category, rests or- a 
somewhat different footing. Their right to share 
subsequent additions can arise only if. the circum- 
stances are such that the male members cun-be - 
considered to-have continued the business and held `- 
the joint property on their behalf or in some way ~ 
made themselves trustees for them in making freaks - 


acquisitions so as to be liable to hold for them: - 
part: of the resultant benefit. SHURRULLA v. ZOHRA - 
BIBI ` All. 230 .- 


—~—~ Glft—Construction of deed—Intention of -- 
donor—Fidei -Commissum — 4 pplicability of Roman 
Dutch Law to_Ceylon—Ceylon Ordinance (X of 
1931)—Whether retrospective in operation. oo 
‘The first part of a deed, executed bya Muham- 

madan in Ceylon in favour of his son, purported 

to give, grant, assign, transfer, set over and assura 
to the son as a. gift inter vivos absolute and | 
irrevocable certain land and “premises. But in the 
second part it was made clear that theson was to 
hold the premises subject to the conditions and 
restrictions mentioned therein and the last para- 
graph showed that the eon accepted the -80-called | 
gilt subject to the conditions set forth in the deed.. 
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By the deed, the father reserved to himself the right 
to cancel and -revoke the so-called gift, as if the 
deed had not been executed, and to deal with the 
premises as he thought fit; he reserved to himself 
the. rents and profits ofthe premises during his 
lifetime, and it was only’ after his death=that the 
premises were to go toand be possessed by the son: 

Held, that all the terms of the deed required to 
be considered when construing the deed’ and that 
it ‘was never. intended that the father should part 
with the property in or the poss2ssion of the pre- 
mises, during his lifetime, or that the son “should 
havé .any control over or possession of the premises 
during his father’s lifetime, and the-father did not 
intend to make to the son such a gift inter vivos as 
was recognised in Muhammadan Law as necessitating 
the donee taking possession of the subject-matter 
during ‘the lifetime of the donor,- but that the father 
intended tocreate and that he did createa valid 
Fidei.-Commissum such as. was recognised by the 
Roman Dutch Law. 

Held, further, that Ordinance No. X of 1931 
defining the law relating to Muslim intestate 
succession, donations and charitable trusts, would 
not apply to the case, the Ordinance not being 
retrospective in operation. Don OHARLES WEERASEKERA 
V, HEeTTIGE Don JoHN PEIRIS P. GC. 170 


—— Glft—Minor ‘donee—Gift by grandfather to 


grandson—Delivery of possession, whether necessary. 
Under Muhammadan Law, in order to perfect a gift 
by a Muhammadan, it is necessary to make over pos- 
session of the property tothe donee. If the donce is 
a minor, then possession must be made over toa 


person. who is the natural guardian of the minor.. 


This ruleis subject-only toan exception in the case of 
a gift.to a minor by his father, or other guardian. 
But. this exception should be strictly-construed. It 
does not extend to-a gift by a grandfather to his 
minor grandsons.if their father is alive and has not 


been deprived of his right and powers as guardian, - 


even though the minors have always lived with the 
grandfather and have been brought up and:maintained 
by. him. Suna MUAH. S A S PILLAT “Rang. 828 


to proper guardian, necessity .of ~Gift by grand- 
father to daughter's son—dlere fact of donee's 
description as adopted son, whether invalidates 
gifts . 


Under Muhammadan Law na change of possession ‘ 


is necessary in the case of a gift by agrand-father 
to his minor grandson if the father is - dead, for the 
grand-father isthenthe proper person to take deli- 
very on behalf of his grandson as his 


of hig rights and powers as guardian, there must be 
a delivery of possession by the grandfather to the 
father as guardian of his minor son, otherwise the 
gift isnot complete. ‘the merefact that the minors 
have always lived with their grandfather and have 
been brought up and maintained by him will not 
constitute him guardian of their property so as to 
dispense with delivery of possession. i 

A giftby a Muhammadan grandfather in favour 
of his daughter's son, ifotherwise valid, will not be 
rendered invalid by the mere fact that the donee has 
been described as the adoptəd son of the donor- 
SAIDUNNISA Ù. INAM ILAHI a Lah 261 

—— - Guardlanship —Beguest in favour of heir— 
Consent of mother on behalf of minor children— 





LK GENERAL INDEX, 


——— to minor—Delivery of ~ possession - 


guardian, ` 
But- if the father is alive and has not been deprived - 
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Whether binding on minors—Mother, if legal 

guardian of minor children 

A consent by a Muhammadan mother on behalf of 
her minor children to a bequest in favour ofan 
heir, does not bind the minors, especially when the. 
provisions of the will are detrimental to the interest 
of the minors. 

Even assuming that such consent can be given by 
a guardian, the mother as such is not ‘the legal 
guardian of her minor children. BIBI. KULS00M v. 
MARIAN 

Joint famlly—Common trade-—Presumptions 

of Hindu Law, whether apply. < 
A so-called Muhammadan joint family cannot be 
treated asa legal unit having a corporate existence 
and as such possessing property. The entire con- 
ception of a joint Hindu family, its constitution and 
the rights and obligations of its component parts 
are foreign toa Muslim joint family which implies 
nothing more than a group of individuals living and 
messing in commensality and owning property and. 
carrying on business jointly, It isonly ina loose 
sense that property is saidto belong to_a joint - 
Muhammadan family. The law does not recognize a 
Muhammadan joint family as a legal entity and has 
not provided rules applicable to the family as such, 
The rights of its individual members, both as regards 
the original joint property andits subsequent en- 
largements must bedetermined by an appeal to. 
general law. Inthe generality of cases. in which 
Muhammadans belonging to the same family live in 
commensality own property as tenants-in-common, 
carry on business jointly and make fresh acquisitions, . 
their rights and those of their heirs can be .deter- 
mined with reference toexpress or implied agree- 
ment, relation of principal and agent, partnership, 
constructive trust or the like. In support of each 
claim it must be shown that itis justified by some 
known principle oflaw. Mere a priori conclusions 


` 
r 
r 


- based on the analogy derived from the law applic- 


able to joint Hindu families, if they cannot.be shown 
to be in conformity with a definite rule applicable to 

Muhammadans cannot be accepted. SHUKRULLA v. 
ZOHRA BIBI All 230 

Wakf—Power of revocation in favour of 

settlor— Whether renders deed void. 

A power of revocation in favour of the settlor con- 
tained in a deed of wakf renders the-deed void. j 

W here a wakf deed contained a clause that one of 
the settlors creating the wakf could by deed wholly, 
alter the trust declared by the deed, and by the same’ 
or another deed or by will or by codicil declare new - 
trusts in respect of the trust premises: : 

Held, that the power of revocation rendered the 
deed void. ARDUL SATAR SULEMAN HAJI AnMED v. 
THE ADVOCATE-GENERAL OF BOMBAY "“ Bom. 799 
Neglilgence—dlaster and servant— Negligence of 

Jellow-servunt—Exemption ‘of master from liabiity _ 

—Noctrine of common employment. 

Where, an injury is sufferet by a person due to 
ths negligence ofa fellow servant of | the same 
master, the master is exempt from liability by virtue 
of the doctrine of common employment. 

The doctrine of common employment applies ` 
although the fellow-workmen are not all equal in 
point of station or authority. ABDUL Aziz Vv. Sec RETARY 
oF STATE Sind 334 
Negotiable Instruments Act :XXVI of 1881), 

s 5—Shajog hundi, whether equivalent to hundi 

payable to bearer-~-Bhajog hundi not endorsed, 

whether canbe paid by drawee. i 


- Oudh 108. - 
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A shajog hundi is not equivalent to a hundi pay- 
able t> bearer and it ought not to bepaid by the 
drawee unless it has endorsed on it, when presented, 
the name ofthe Shah by whom it is presented, or 
rather by whom itis sent fur presentation There 
js no rule oflaw which would have the effect of 
making the word 'shajog mean payable to bearer 
quite independently of the endorsements. MURLI 
Daar-Suankak Das v. Hukas CHAND JAGADIHAR Ma 

Lah 257 
$.120—Evidence Act (I of 1872), 3. 92 (8) 

— Promissory note—Evidence to prove that it was 

only partef a benami transaction— Admissibility. 

Section 120 of the Negotiable Instruments Act does 
not- prevent the maker of a promissory note from 
proving thatthe note was executed in pursuance of 
an arrangement which constituted a conditiou prece- 
dent to the attaching of any obligation} under the 
contract evidenced by the note DBACHAN SINGH ~. 





DHARAM ARTH BANK NARHA Lah. 348 
Opium Act (I of 1878), s. 9 (a), See CRIMINAL 
Procepure Cope, 19,8 103 824 


Ordinance (XI of 1931), ss. 30, 34—Special 

` procedure under s. 80~—Trials excepted from 
application of—'For which he was being tried’— 
Construction of. 

. Under s 34, Ordinance XT of 1931, only those trials 
which were going on at the dateof the promulgation 
‘of the Ordinance are excepted from the application of 
the special procedure laid down by s.-30, Trials 
. which werecommenced before the promulgation of the 
Ordinance but were going on atthe date of the direc- 
tion of the Government making the special procedure 
applicable, are not excepted under the section 

The worda ‘for which he was being - tried’ in s. 34, 


donot include commitment proceedings before the. 


Magistrate The correct way of applying the phrase 
is to see whether the proceedings indicated by s. 27], 
Criminal Procedure Code had commenced or not. 
SUuDHINDRA Kumar Roy v EMPEROR Cal, 593 
Orlssa Tenancy Act(ll of 1913), s.193 (hi—Suiz 
for accounts against agent for money received during 
management of estate—Some items received as rent 
— GCognisability of Civil Court— Permission to with- 
draw claim in respect of rent items, whether can be 
given. 
In a suit for accounts by a principal against his 
agent, almost the whole of the claim was in respect 
of money received or account kept by the defendant 


as an agent employed tomanage an estate in the. 


course of his employment as such. As to the main- 
‘tainability of the suit in the Civil Oourt: 

Held, that so far as it referred to moneys received 
in respect of money lending and paddy lending, the 
suit was maintainable in the Oivil Court, 
respect of moneys received on account of rent collec- 
tions it wes within the exclusive jurisdiction of the 
Revenue Court: 

Held, also, thatan order passed by tha ‘ivil Court 
by which it granted liberty to the plaintiff to with- 
draw that portion ofthe claim as was not cognis- 
able by Civil Court isa proper order, Susila BALA 
Dasr v. Upaynatea MAHANTY Pat 342 
S. 228—Purchaser of holding prior to 

execution sale—Competency to apply to set aside 

sale, 

The purchaser of a holding prior to an execution 
sale canapply to the court to set aside the sale after 
withdrawal of the deposit previously mads by the 
judgment-debtor, Daanzswar V. RAGHUNATH Pat 655 
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Orlssa Tenancy Act—concld. Ta 
—-—— 8. 236 —Chandnadar, if a tenant-at will—. | 
Incidents of ienincey— Whether regulated by local 
usage--Assessment of eeparate reni—Whether 


The Orissa Tenancy Actdoes not debar the : 
accrual of cecuvancy rightsia a homestead held bya’ 


-_ inconsistent with incidents of occupancy righis 


‘raiyat otherwise thanas part of his hoiding as-a 


rayat. : 

It is nowhere expressly laid down tiata chand- - 
nadar isa lenant-at will; rather it is said that the 
incidents -of his tenancy are to be regulated by local 
custom or usage. The mere fact of their liability to 
assessment to separate rent isnot inconsistent with. 
the incidents ofan occupancy right in view ofs. 236 
(1). SANATAN Sanu v. BHAJA Sanu lat 271 
Oudh Civil! Rules, Appendix 3,Form No. 3 See 

CIVIL PROJEDURE CODE, 1938, 3 -115 ~ 189 


Ouch Estates Act (iof 1869), ss. 10, 14—Settle- 
ment—Order that settlement should be with three - 
persons jointly —Subsequent arrangement among the 
three for granting sanad to one as sole owner— Whole 
interest covered by sanad, if comes within the Act— 
Succession to estate—Single heir—Property outside > 
talukdari estate —Suecession—Presumption as to. - 
On the death of a Raja, his widow claimed the 

settlement with herself onthe ground that. she was 

the owner in her husband's place, and stated that tw 
nephews of her husband lived with her and under 
her control and asked that one of them should 
succeed her as owner. It was ordered by the settle- 
ment authorities that the settlement should be with 

the widow and the two nephews jointly and that a 

patia -be granted accordingly. - 
Subsequently allthree parties came to an arrange- 

ment by whichthe sanad was to be granted to the 
widow as sole cwner and she was to be entered ag ` 
talukdar- under the Oudh Estates Act subject to cer- | 
tain restrictions agreed to between them : 
Held, 4) that the widow must be considered as 
having been a talukdar under the Act, „that the fuil . 
title conferred by the-sanadand the entry’ ia “the” 
statutory lists vested inher, but subject to the obli- 
gation under which she held the title; : 
(ii) thatthe title conferred under the Act did 
give the registered talukdar the abso.ute-legal 
title ag against the State and adverse claimants 
to the taluka, but- ib did not relieve the ttaukdar 
of any equitable cbiigations, to which, witha view 
to the completion of thé settlement, he might hive 
subjected himself by his own valid agreement; 

. (iii) that when the estate descended to ber successor 

the benefivial rights had become.merged . and had 

expired and the avsolute title, both legal and ‘equit- 
able, vested in him astalukdur under the Act with 

succession to a single heir 
Held, iurther, that there was a rebuttable pre- 
sumption that on the death of a talukdar, property 
outside thetalukdari estate descended in the sime 
way as the taluka; kasd MOHAN v. NISAR AHMAD KHAN 
P. C. 395 


—— s, 33—A ward of British Indian Association 
-Fuilure to file in Financial Commissioner's 
Court within six months of Act—Whether has force 
of decree—A ward, if binding. a | 
When au award passed by the British Indian 

Association but not filed in the Financial Gommi-cion- 

er's Court within six months of the passing of the 

Oudh Estates Act, cannot be enmiureea ús a 

decree, if, however, the gward is binding on the parties 
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by virtue of an agreement between them, it cannot be 
regarded as a decree of court 

Section 63 of Act XX of 1929 savesany remedy or 
proceeding in respect of any right acquired before 
the first day of April 1930 from being affected by any 
of the provicions of the amending Act. H, HINTER v. 
NISAR AHMAD - f Oudh 692 
Oudh Laws Act (XVill of 1876), 8. 7 b — Sale, 

tests of—Sale disguised as perpetual lease—Lltight of 

pre-emption—Constructien of deed. 

It is open to å person to circumvent the. law of 
pro- emprion by cloaking a transaction into which 

e enters in such a way that the transaction cannot 
legally be held tobe an out and out sale, ln trying 
to achieve this object all devices are-permissible, 
but, atthe same time, it is:open to the court to 
scrutinise all such devices very closely and to see if 
the transaction into which the parties have entered 
does really amount toa sale or not and if it does 
amount to a sale, the device fails and the right of 
the pre-emptor is not circumvented, 

The owner of an under-proprietary tenure pur- 
ported to lease it perpetually reserving Rs.4 per annum 
to himself as lessor and the actual under-proprietary 
rent of the property, was’ Rs. 5-4-0 per annum. 
The lessor did not further reserve to himself any 
right of re-entry inany eventand gave the lessee 
the right totransfer, sell, mortgage or give away 
the plots leased : 3 

Held, that the transaction wasreally a sale, and 
was subject to be pre-empted. Ram ANAND v Ram Das 

Oudh 887 

Partles—Death of defendant— Substitution of third 
party—Procedure—Treatment of petition as plaint, 
impropriety of —Amendment of plaint, necessity of 

—Person merely in possession of some movables, 

whether liable for debts. i 

Jf it is desirable that some person who is not an 
heir ex concessis of a deceased defendant should be 
substituted in his stead, it is necessary not merely 
that the name of:the person should be substituted or 
added in the cause title but that the plaint should 
also be properly amended making the allegations 
accordingto which the plaintiff claims to treat the 
added defendant as in some way responsible for the 
debt of the deceased defendant.. > ; 

Where on the death of the defendant in a ‘suit 
the plaintiff impleaded another. person alleging that 
he was in possession of some of the movable prof- 
erties of a deceased and a decree was passed against 
the latter : Ss 

Held, that as there was no allegation that the 
person implesded Had intermeddled with the estate 
there was no cause of action against him and the 
decree against him could not be supported. Kanal 
Lat Misra v. HAM NIBASH BAJAJ Cal 365 
Partition ~Suit tor—Joint properties in defendant's 

possession—Plaintiff not‘,asking for partition— 

Plaintiff, if to be non-suited. 

Failure to ask for partition of certain properties in 
defendant's possession, title to which is joint; will 
not by itself non-suit the plaintiff. PANIKA v. LOCHAN 
NAIK . Pat. 272 
Partnershlp—Dissolution—Ezecntion of promissory 

note by one partner after dissolution—Liability of 

other partners —Contract Act IX of 18721, 8 264 

Where a partnership between A and B was dis- 
solved and long after the firm had ceased to carry- 
on any busi:ess B executed a promissory Dole as & 
representative of the firm: 


~ 
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Held, that the presumption of implied agercy which 
arises in the cree of a going concern did not arise in 
this case as ihe firm had Icng- since ceased to do any 
business and A was not liable on the promissory 
note Fira Har BHAJAN Sinag-Sowan SINGH v SIRI 
GOPAL ; l Lah. 589 b) 

Suit for dissolution and accounts—Limitation, 
when arises—Stopping of business— Partnership 
continuance of till realization of assels—Surt for 
accounts only against one partner—Addition of 
other partners after limitation— Sutt, if barred. 

Certain persons entered into a partnership to 
Tun a motor car each contributing towards the 
business and after some time they agreed to do no 
more business as fur as the running of the motor 
car was concerned and the partnership was closed: 

Held, that even after the stopping of the business ` 
the partnership continued, for the purpose of the 
realization of the assets and that until the assets 
were realized the final dissolution of the partnership 
would not take place, and that period of limitation 
for a suit for dissolution and partnership account 
began from the dste of final dissolution. 

Where apartner sues only one of ths partners for 
partnership accounts in timeand the other partners are, 
brought on record only after the period of limita- 
tion has elapsed, the suit should be dismissed. 
PAHOOMAL V, PARAMANAND Sind 900 . 
Penal Code (Act XLV of 1860), s 71. See 

ORIMINAL PROCEDURE Conr, 189%, s. 103 781 

S. 79, See CRIMINAL PROCEDURE Copr, 1898, 
5. 132 115 


$.100—Reasonable apprehension of death— 

Right of private defence. j 

Where a person is waylaid and attacked by others 
armed with deadly weapons and he snatches a weap- 
on from one of them and hits one of the assailants 
in order to save his life he cannot be held guilty of 
any offence. Such a case would becoveredbys 100, 
Penal Code. = 

Where a person is attacked and his life is in 
danger every moment he cannot be expected to 
modulate his defence at every step or be” able to 
guage the precise force or number of blows which 
would have been just sufficient to save his life, 
FazaL HUBSAIN v. EMPEROR ; Lah 362. 
s. 108— Bribery - Judge receiving bribe ‘to 

trap party—Liability of bribe, giver—Lriability of 

mere informani—Sentence Explanation 5) tos 108 

kk” scope of. 
P Wherea Judge without ary real intention to take 
a bribe but with the object of trapping a litigant 
expressed his willingness to take a bribe and the 
latter paid a certain sum of money as bribe to the 
Judge: ji 

Held, that in view of the provisicn contained in 
Expl. 3 to s.1(8, I'enal Code, in order to consti- 
tute abetment it was not necessary that the person 
abetted should haveany guilty knowledge or iatention, 
and the bribe giver was guilty of abetment of an offence 
under s 1951, Penal Code, even though the Judge had 
not committed any cifence; 

(ii but the fact that the money was paid at the 
request of the Judge has an important bearing on the 
question sf sentence. 

Explanation 3 to s. 102, Penal Code, is not confined 
to abetment by instigation but applies also to abet- 
ment by inteutional aiding. 

Dictum.— The plan of tempting and trapping the 
accused was objectionable, and should not have been 
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resorted to by an officer ‘ofthe Judicial Department. 
EMPRROR v. DINKAR RAO 4i All. 661 
ss. 109, 114—Abetment — Essentials of 
offence “under s. (114-Offence under s 1338~ 
Ingredients of —‘Gives provocation’, meaning of. - 
Section 113, Penal Code, applies where a criminal 





fitat abets an offence to be’ committed by another | 


person, and is subsequently present at its commission. 
Active abetment atthe time of committing the offence 
js covered by s, :02, and s 1!4is intentfed for an 
abetment previousto the actual commission of the 
crime, any time, that is, before the first steps have 
been taken*to commit it, The section does not apply 
to a case where the abetment alleged consists solely 
of things-done at the time -of-the commission of the 
offence. -EMPEROR v. AHMAD HASHAM Bom 273 
———8;114—Charges under s 802 and under s. 802 

read with s. 114, whether separate offences ~—J oinder, 

Section 114, Penal Oode, is not a substantive offence, 
but it only states thatan abettor, if present, when the 
offence is committed, will be deemed to have. committ- 
ed the offence. himself. Although such a person may 
not have -physically participated in the murder, in 
point. of law he. is a participant in the crime 
‘to thé same extent as the actual perpetrator. 
The ` actual -presence prior to the abstment can 
mean nothing else but participation, and s, 114, 
being evidentiary, brings- the case within the ambit 
of.s.34, Penal’: Code. In acriminal trial, whether 
the. charge is franied -in terms of s. 302, Penal “Code, 
read with s. 114, or in terms’ of s. 302° alone, the 


offence denoted.is substantially the same. As the.two 
charges overlap each.other they cannot be regarded: . 


Mrs. M. F. REGO 
Nag. 17 
s 117—Instigating workers to lie on rails 
during strike, whether constitutes offence. ` 
Instigating Railway workers, in the event of a 
strike, to lieon the Railwayline, amotnts to an 
offence under s- 117, Penal Code. Whether the 
accused -was ‘urging an immediate strike and 
instigating the workers to lie across, the 
or merely instigatiog their 


as implying two separate offences. 
Ve EMPEROR 33. 


doing so in 


proposals were carried out, is immaterial for .the 
‘purposes ofs, 117. B SUuBRAMANIA AYYAR v EwpEror 
ot eee n Mad 107 (a) 
$.120 B. See AgĮms Act,,1878, ss. 19,.20 
uty: GE 6 


ve 








resulting thereform — Evidence — Circumstances — 

Offence: ` ; 

A- person -was assaulted and seriously injured and. 
the assailants were tried for offences under'ss. 307- 
149, Penal Code They were acquitted by 


Sessions Court. It appeared that the Séssions Judge 


allowed his mind to be deflected by extraneous and , 
irrelevaut considerations and to have put the injured . 


and aggrieved complainant on his defence and to 
have held his testimony to be unworthy of belief 
unless corroborated by the evidence of unimpeach- 
able and independent witnesses. It also appeared 
that the-evidence of the prosecution witnesses stood 
.” ynrebutted and virtually unshaken in cross-examina- 
tion, and that the accused examined no witnesses in 
their defence nor offered any alternative theory co 
explain. away the murderous assault on the injured 
person. - The Sessions “Judge had also rejected the 
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_AHMED HASHAM 


line . 


88.147, 307—Assault and serious injury - 


the — 


- [3938 


or could not have happened on the fatal night of oe 
currenca and whether anybody could. or could not 
have seen the assailants at the time of the assault : 

He'd,, or an examination of ths evidence, that the 
charge under.s~$07, Penal Code, had been brought 
home, sud-that 
Sassioiis “Itfdge should beset aside. = 


X 
ar 
` 


-m 
ar 


aid-thafthe order of acquittal passed by tho- 


Held, also, on the evidence ihat the -charge ‘under: = 


a. 147 hadibh been satisfactorily made out. - EMPERQR- 


v Rawana DE 
*§§=149, 300, 302, 325—Plea that act of 


- accused falls within exceplion to s. 300—Burden 


of proof—Euidence Act (I of 1872) 8. 108—kRioting 

—Common object to abduct and murder a person-- 

Injuries inflicted on another by individual acts of 

some rioters—Other rioters, if-constructively guilty 

of causing hurt- Criminal ` ztrial— Suspicion, if 

‘sufficient to establish guiltiaic-: ; 

The burden of proving ‘that-the act of an accused 
charged with murder comes within the purview of 
any of the exceptions to s., 310, Fenal Code, is upon 
the accused under s` 105, Evidence Act and when-ha 
has-failed to discharge that burden, he is, on his own 
showing guilty of an olence unders 302, Penal Code. 

Where the common object of certain rioters was to. 
abduct and murder a certain .- person and i 
were inflicted by the individual acts of some parti- 
cular rioters on another person : = St 
. -Held, that the other rioters could not be construc- 
tively. held liable for’an offence” under’s. 325, Penal] 
Code, in virtue of s. 149, Penal Code. Ratan v 
EMPEEOR a Oudh 55 

s. 153 —Applicability -` P Be 

Section 153, Penal Code, applies to such provocative 
words or acts as do not constitute 
abetment, and involves some act of. origination of a 
riot, by doing an illegal act infuriating to the feelings 
of those who ultimately cometo riot. JIMPEROR v. 

- S. 
` taking bribetc ensnare party. 

A mere statement by a persen to 


LAN ATA 


Oudh 129 | 


injuries © 


instigation or - 


Lf ete Bom. 273 | 
151— Juticial officers — I: mpropriety of ` 


a Judicial Officer 
that the plaintiff ina certain case would be willing to- 
pay a certain sum ‘of:ioney to him as brite if he ~ 
decides ihe- casevin ‘favour. of the plaintiff does not ` 
-amount to the abetment, of an offence “under s. 16], . 
_ Renal Code Temruror 9. Dinkar Rio 


we 6, 186., See CRIMINAL FRICEDURE CCHR, 
“2/198, 8.195 (1) (a) | ee 686 


AlL-661 *:. 


ss. 201, 30 2—Different-acts:forming. „parts '-: 


of same transaction —T'ests | Jor sdetermining— ~. 
- Continuity of action and unity ‘ofzpurpose—Laying `: ... 


false trail after murder—False “information only. 
„an incident of the transaction ~Specific charge, 
whether should be framed, ` C 


” 


> The question whether or not different offences, by 


two or more'persons have been committed ifthe same 
transaction, is a question òf fact, to be determined 
with.reference to the circumstances of each particular 
case. The tests applied to decide whether, different 
acts are parts of the same transaction are proximity 
of time, unity of place, unity of purpose or design 
and continuity of action. The essential tests are 
continuity of action and unity of purpose. If the act 
is done in pursuance ofa particular end in view and 
as accessory to what preceded itthe two acts must be 
regarded as forming paris of the same transaction, 


. 


sworn positive testimony ofthe complainant and his 
. wife and others on purely a priort reasoning and ` 
ngenious and far fetched speculations as to what could 


Where according to the prosecution two persons | 
join in laying a false trail after’ a murder ~and tbe ~” 


actual false information suggestive of a burglary ` 


“ 


4 
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given by one of them is only an incident of thig 
transaction, ths murder, the fabrication of evicence 
to suggest burglary andthe false information given by 
one of them are so counected together as to form one 
transaction and each of the accused will be punishable 
unders 2Ui, Penal Code, even withoutizspecilic 
chirge framed in that behalf. Alps. ALA SP AREGO V. 
EMPEROR -s= Nag 17 
——— s 225-B -Mererefusal to go withy baili jf — 
Whether constitutes attempt to escape T 
Though once a man has been apprehédded and 
effects his escaps it is immaterial whether at the time 
he used any force or whether the baililt was actually 
present or temporarily absent a mére refusal to 
go with the bailiff and sitting down is not an at- 
temple toescape NANTA SINGH v. Eureror 
: a Lah 649 (3) 
—S. 243—Preces‘of silver of size of rupee and 
counterfett rupees.of same year found concealed in 
room in accused's possessien—Presumption of guilt 
— Evidence Act Wo of 1872), s 114—Criminal 
Procedure Code {Act V of 1898, s 423—Lower 
Court's finding neither perverse nor unreasonable- 
Interference, 4f proper. l 
Where eleven silver pieces ‘of.the siza of a rupee 
along with thirty counterfeit -rupees, all bearing the 
same year, were found concealed under bhusa in a 
locked room, the key of which wasin the posses- 
sion of the accused : +3 
Held, that under s. 111, Evidence Act, the circum- 
stances created a presumplion of guilt in the case 
of the accused that the accused was in possession 
o ore fraudulently or with inteat to commit 
raud, Ah 
The High Court willrefuse to interfere where 
the finding of the Appellate Court is neither per- 
verse Dor unreasonable, IJMPERUR v. SANGARAM 
Oudh 159 


3. 294'A—Lottery—Irish  weepstake, if 
unauthorizedtottery—T'icket containing proposal for 
payment of different sums to ticket holders— 
Publication of such report Offence~Ignorance of 
accused of unauthorized noture of lottery —Sentence. 
A circular of the lrish -Sweepstakes found in the 

possession of the acctised, disclosed that the Irish 

Hospital Sweepstake was expected?to reach the large 

total of £50,00,000 or seven” crores of rupees:-and 

that applications for tickets were to be mide-withy 

Ke. 1-8-0 per ticket to the accused. The circular also 

stated that-the-above money would be divided .on 

each unit of- £10,00,000 as follows: 50 first prizes 

of £30,009..or over four lacs of rupees each, 50 

second - prizes of £15,000 or over two lacs of 

rupees each, ¿O third prizes of £16,000 or over 

12 lacs of rupees each, 12.0 prizes of Rs 12,000 to 

Rs 15,000 each and :QuJ cash prizes cf £20 or 

Rs 2,730 each: _ - 
Held, that having regard to the correspondence 

disclosed the case of the accused fell within the mis- 

chief of. 294-A, Penal Uode. 

Ileld, also; that although ignorance of law would be 
no excuse,- in awarding sentence, the fact that the 
accused was not cognizant of the fact that the 
irish Hospital Sweepstake was an unauthorized 
lottery, might be taken into consideration, RABINDRA 
Nato Diary EMPEROR Cal, 113 
——-~—~—S.300 See PENAL Cope, 160,58 119 55 

S 302—Suspicion—Absence of eye-witnesses 

—Conviction on mere suspicion—Legality of. 

Suspicion, however strong, furnishes no legal 
grounds foraconviction on a charge of wilful mur- 
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der. Inthe absence of eye-witnesses, a person should 
not be convicted on mere suspicion, however strong 
it be, Ravan v EMPEROR . Oudh 55 
—-~—~—S§3 302, 304, Part 1—Sudden quarrel— 

Assailants running with winnowing instruments they 

had in their hands and taking part in jight—Death 

of a person during fight —O ffence—Culpable homicide 
not amounting to murder. 

Where asaresult of a quarrel between the par- 
fies which was admittedly suddeu, a fight ensued 
and one person was kiled and it appeared that in 
ail probability the assailants had run to take part 
in the fight with the winnowing implements which 
they were using in bheir respective threshing floors 
and had inflicted blows with them: l i 

Held, that the offence was one of culpable homicide 
not amounting to murder and fell under s. 304, 
Part i of the Penal Code, Ansis Kuan v. EMPEROR 
n Lah 125 
S2, 302, 396, 392—Charge under s. 396— 

No proof that five or mure took part— Splitting-up 

of charge into charges under ss. 802 and 899— 

Legality. 

Where on a charge under s. 396, Penal Code, the 
jury find that the persons who had taken part in the 
offence are not shown to be five or more in number, 
the charge under s. 396 cannot he split up and treat- 
ed as acharge under s. 302 together with a charge 
under s. 342, poz 
“A charge under s. 302is not a minor charge to a 
charge under s. 396 MADHHUSINGH v, EMPEROR 

be Cal. 14 S B. 
————§. 307—Persons pursued ty Police turning 
round and, firing ~Bullets not found and nobody hit— 
Offence committed. 
Where certain persons who were pursued by 
the Folice were found to have turned round -and deli» 
berately fired, it cannot be said that they were at- 
tempting to hit, and ths ofence falls unders, 307, Penal 
Code, although nobody was hit and -no bulllety 
were found, SUNDHINDRA KUSAR Roy v, EMPEROR” 


- Cal. 593 
————-§, 325. See Pewar Cong, 1860, s 149 §5 


———— 88.361 Excep 366—Kidnapping—Inien- 
tion of accused, the basis of the offence—Girl under 
twelve taken out of keeping of lawful .guardian— 
Marriage cf girl—Presumptio juris et de jure— 
‘Against will’ and ‘without consent'—Distinction 
between, | 
The intention of the accused is ths basisand grava- 

men of an offence under s. 366, Penal Uode. Hence 

in considering whether an offence has been committed 
under this section, the volition, the intentionand the 
conduct ofthe woman are ‘nihil ad rem’, except in 
so faras they bear upon the intent with which the 
accused kidnapped orabducted her. If the accused 
kidnapped or abducted the woman withthe necessary 
intent, the offence is complete whether or not the 
accused succeeded in effecting his purpose: and 
even ifintheevent the woman in fact consented to 
the marriage or the illicit intercourse taking place. 
Normally where a little girl under twelve years 
of age is taken out of the keeping of her guardian 
wituout the guardian's consent the act of the accused 
would arouse suspicion and where it also transpires 
that the child within two months of being kidnapped 
is given in marriage by the accused, it would no: 
require a great stretch of imagination for tha Ju 

to conclude that the accused when he kidnapped b 6 

little girl intended to compel- her to marry wilfully 
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andin spite of her opposition. But to hold, that where —to; give soma reason able sxplanation for the fasts. 
the accused had kidnapped a little girlundertwelve Ram Baran SRUKLA v, HMPEROR . ~- ` AH. 318 
years of age with intent to give her in marriagga —-——8. 411. See CRIMINAL PROCEDURE Cong, 1898, 
presumptio juris etde jure arises that tho accused s 197> 102 
kidnapped the child with -intent to compel her,or ——-——S.411—Joint criminal possession -Liability 
knowing that it to be Jikely that she will bə com- of all to be convicted: e EN 
_ pelled, to marry against her will, would be to travel In a case unders 41l, Penal Code, + if the circum- 
outside the ambit ofs. 368. - stances are such as to raise 1 presumption that two 


: Before the accused can ba convicted of an offence or mere persons arain joint possession of stolen 

under the fireé partofa 366, the court must be satis- properly both of them may beconvicted. There is 20 
fied-as a matter of fact upon the evidence that the justification forthe view that there cannot be joint 
accused when be kidnapped or abducted the woman, criminal possession. Espzror v DIWAN SINGH 





« whatever: her age might be, did s> with intent to Lah. 463 
compel her or knowing it to be likely that sho would -—-——s, 42 O—Cheating—Series of  acts—Same 
be compelled to marry aginst her will, “that ts to transactior— Tests ~ oe 
say, in spite of her opposition; anl.uuless suehan . To determine whether -or not a series of acis 


intent is proved, tue accusad is entitled to beacquitt, would form pirts of the same transaction ithe most 
ed ; a important points to be considered are whether there | 
- Though every act done “against the-will” of a was acommoa purposa dal design -and continuity” ~ 
person, is dove “without his consent” yet an of action. ALI Hossain v JIMPEROR `` Cal. 120 


- -Bot done. “without the consent” of a person is ————8. 457. See’. EVIDENCE Aot, 1872, se HA4 ` 
“mot necessarily “against his will”, which expression ILLUS (4) . = 3 835 
imports that the .actis dona ia spite of ths opposi- ———— S 468. Sees CRIMINAL PROCEDURE - CODE, 
_. tion of the person to the doing of it. KHALILUR. 18), s. 193, el (1) ic} a ee 15 
a RAHMAN v. EMPEROR Rang 872 F.B. ———s5, 497. See ORIMINAL'TROCEDURE Cope, 1891. 
s om w M 73° 





: ere x 97) ss %6 27 s 199 i 
eae a eee dre he os Pieadings -Fucis ani not law tobe pleaded = 


‘ It isthe duty of the parties to state only the facts 


+, =S. 376, See Ckrursat - Prsosours Conk, 
a a Sear ee, cee on which they rely for their claim tis for the. 

















. 183s, s. 199 73 - ae 
i a , " epurb to declare the law arising out of those facts. 
885. 376, 497—Solitary statement of woman KaRraont RANK LTD. v. BHEWARAM F Sind 713 
—If sufficient for conviction for rape. Practice. See ARBITRATION ` _° s °° 147 
The solitary statement of the complainant th.’ the -—-Lahore High Court, fee CRIMINAL PROCEDURE 
offence of rape has been committed upon her “by the Cops, 1898, s 250 A a BG 
accused is not sufficient to convict him of the offence, - New —Plea—Quesiion‘of law. `. 
with absénce of other independent evidence. Badr v. A pure question of law not raised. in pleadings may 
“EMPEROR eae f >-  Qudh73 beraised for the first time in appeal: DuRrBALI. PANDE 
m 8, 377 —Sodomy — Sentence — Extenuating v Sarva CHARAN de Geca ~ QOudk 338 
circumstances — Hahincement — Fowers of High — Privy Council~Appeal—Poirtnot raised iñ - 
Court on reference vy Sessions Judge - pleadinga and on which there is no evidence, whether 
=: heoffence of-sodomy isone of those offences for- can be raised before the Board. ~ | * -z" 
which there can hardly. be extennating circamstances in an appeal to tha Privy -Couccil the appellant 


‘and a` sentence of four months’ rigorous imprisonment cannot be allowed to raise a point not raised: in the 
ia "an over-lenient one. Ordinarily such cases are pleadings and on which thereisno evidence before | 
“ committed tn the- Sessions Court so that the accused | the-Board. VENKATA CHANDIKAMBA V. VISWANATHAMAYYA `- 
. might receive condign punishment, the powers ofa >- - P. C. 32. 
First Class Magistrate being restricted to giving only Pre-emption—Acknowledgment by. veñdęe, whether . 
-  twoyeare,- EMPeRoR v Manomup YOUSIF Sind 695 binds pre-emptor, See AGRA PHH-BMPTION “ACT, ape 


S. 379—Theft—Bona fide aant to pro- | B. 449) nn ES 
~; a = ie e 7 t + > i e SL, : ee 
perty—tuestion of bona fide claim, determination Suit for —Deoree Decree by veridor for higher 








of, oo- , cores by verigo 

A persoa who has a bona fide claim to property amonrnt against vendee—Sutt by rendre A oa 

= gyan though it might be usfouaded in, law or fact. amount against pr-emptor or vendor —Whet er ves. 
cannot beheld to be guilty of the .offence of thefs A sold certain property to B which sale was- pre- | 


unless the claim was a mere pretences, “The question empted by C by a Suit.. In that suit B urged that 
Sqwhather a person -hasa bona fide claim to title in the sale was for Rs; 700 paid by him in cash nas 
the property mustbo determined on the facts and A alleged that the sale was for Rs. 700 in cash and 
circumstances of each case. CUDAR V. EMPEROR Rs 500 ia respect of which a-balance had been struck 
EG ; Oudh 208 ïn his favour by B- B allegod that this balance was 

i ninge: 392, 396.. See PExaL Code, 16860, 5 202 fictitious and had been executed by him ia favour o 
Si. a | 14 A after the transaction of salo for Rs. 700, it having 
an 8, 409—Criminal breach of trust —Defalca- been represented to him by A that a suit for pre- 
= tion and falsification-of acsounts—Onus of proof. emption was likely to be instituted. The trial Court 


“ When a public servant ig in charge of goods and gavea decrees for pre-emption on payment of Rs. 700, 
it has been: proved or admitted that there isa large but gave no delinite finding with regard to foe o00 
‘shortage in those goods,and it is also proved or ad-- except for a remark that the matter should be left 
mitted that the accused, in order to hidethe losa, has for settlement between the-parties in aseparate gult, 
falsified the books; thers.is only one inference possible, Subsequently oa a suit -brought by A a decree was , 
that of guilt, in a case like thia the onus would be granted against B for Rs. 500 mentioned- in - the. 


on the accused—the facta being admitted or proved balance atruck, E then brought a suit for recovery” | 
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~ 


- of the’.amount decreed against him ia favour of A, 


- 


= 
- 


a $, 


-: awnership—Whether to be decided under s 


- “Ib was‘ not? intended by ihe use of 


“Bf 


impleadiog A and C as defendants: Ki 

Held, that B could not recover the amotnt from 
either A or C and that a fresh suit did not lie for 
recovery of money from the successful “pre-emptor 
which he (B) was made to pay to the vendor- subse- 
quent to the decree for pre-emption. ` SUNDAR SINGH: v. 
NATAU RAM _. Lah. 577 
Presidency Towns Insolvency Act (Ill of 1909), 

See LIMITATION Act. 1908, s 19, [Ar 2 69 
7—Scope of—Application by stranger 
claiming lien as given by insolvent—Maintainability 
-—Question: of Official Assignee’s title by IEE 

An application bya third party by which be 
claims a lien on.cerlain’ property on.the . ground 


vent, does not lie under s 
solrency Act L.. 2 “+ 
The question ofths Official Assignee’s title by 
reputed ownership is one to be decided uncer -s. 7. 
MOOLJI Kurugi & Co. v PARDANANI & Co. Sind 204 
ss, 7, 36, 58,108—Administration under 
s. 103-8, 7, if applies- Official Assignee believing 
property of deceased debtor with certain person— 
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tbough the Official Assignee does not claim a higher 
and better title. - 

Where the Official Assignee in an application under 
s 7, does not claim a higher or better titlethan the 
insolvent, the questicn as to the propriety of exercise 


- ot- Jurisdiction by the Insolvency Court or otherwise, . 


i 


that hëžwas given a lien on thesame by the insol- ; 
1; Presidency Towns, In- _ 


_ Application for production, legality of— Prima facie. , 
- “case tobe made out by Official Assignee— Question 


of’ possession to ‘be decided by court—Adminis- 

tration suit— Proper parties. 

Where tho Official Assignee having a well founded 
belief -tHat property ofan insolvent or.a deceased- 
debtor lies in the bouse of a. third person obtains 


-a searg! warrant from- the court, searches the 


house and is unable to discover that property be” 
cause it is. cleverly concealed -by the occupier of 
the house, the Oficial -Assignee is not necessarily 


driven to filea suit against bini instead of applying 
to the pourt for directions or for-an -order for its 


production in court: 
the words 
“in ‘any case of insolyency” in s. 7, Presidency 
Towns Insolvency Act, to include -the exercise of 
the powers of the Insolvency Court’ in cases of ad- ` 


- ministration in insolvency. Section 7 was only intended 


to apply to cases where there had been an adjudica- 
tion in ‘insolvency. The Official Assignee has no 
power to examine under 8 36, Presidency Towns 
Insolvency :Act, the representations of a- deceased. 
debtor.. who has not. been ‘adjudicated insolvent. 
Norhashe the power to take proceedings under 


oz > 


on > 


Before making an order for production of account 
books from the representatives of-a deceased debtor 


The Official Assignee has to make out a prima 
hea case thatthe representalives hnve the account 
books in’ their possession Mere report- of the 
Official Assignee is not sufficient. cia 

The néxt of-kin and the intermeddler with an 
estate are proper parties to an administration. 
VALLIAMMAL V. OFFICIAL ASSIGNEE, Mapras Mad 265 
7, proviso (added ‘in 1927)—Applica- 
tion under s.7—Lligher title not claimed by Official 
Assignee—Jurisdiction of Insolvency Court to enter- 


———— $, 


depends upon the facts’ of the particular case. 

The proviso to 8. 7, added by the amending Act of 
1927, was not intended to limit the scope of the 
section to matters in which the Official Assignce 
claimed a higher title than the insolvent would 
himself have had but was intended only to prevent a 
stranger to the inso!vency from being first examined. 
under s.. 56 of the Act. and then to have his depcsition 
taken under that section used against him onan 


application made under s. 7 of the Act. OFFIcIAL 
ASSIGNEE Vv. RAMCHAND ~ Sind 205 
——~—— 8, 9—Act of insolvency — Strict proof, 


necessity of—Notice of suspension of payment of 

debts, what constitutes—Creditor's demand for pay- 

ment—Debtor's prayer for extension of time till trade 
conditions improre—Whether amounts to notice of 
suspension of payment. ; 

The proof of the commission ofan act of insolvency 
must be strict and: precise, and where it is alleged 
thata debtorhas given notice that he has suspended 
oris about to suspend payment of his debts, the 


- time,- place and particulars of the notice should be 


-accurately specified. The suspension of payment- of 


his debts is a specific and deliberate (inthe sense 
of intentional, act of the debtor, and the suspension, - 


“actual orintimated, must apply to all the creditors. 


-inability to pay. 


- 


Is ig something dillerent from and over and above 
It is one of the several courses 
among which a debtor may elect when he finds him- 
self insolvent. : | 

Where a creditor demanded from his debtor the 


immediate payment of a mortgage debt which the 


debtor owed him, and in reply to the demand, the _ 


debtor while admitting the debt prayed that the 
creditor should give him time until -bétter trade 
conditions might ensue when he would be able to 
pay the debt, and invited the creditor to assist him 


-30 far as he could in carrying on tbe business and 


“ the court-should decide the question of possession. ~ 


~ 


tain application—Scope -of the proviso—Whether | 


limits the section —Examination of insolvent. 

The Insolvency Court has jurisdiction under s. 7 
of the Presidency Towns Insolvency Act to decide 
disputes falling within the purview of the section 
between the Official Assignee and-third parties even 


~ 
= 


kad 


thereby liquidating the creditor's debt: 

Held, that the letter did notimply that the debtor ` 
had suspended or intended or was about to suspend 
payment of debtsthat were due to his creditors 
generally, and that it was nota notice of suspension 
of payment of debts within the meaning of s. 9, 


Presidency Towns Insolvency Act CHETTIaR Firu v. 
-MOODALLAR l 


Rang. 775 
S$. 35, See PREJIIDENOY Towns 





Act, 19°9, 8.7 265 
$ 5211) (a). See TRUST 162 
s. 52. (2). (C)—-Scope of—True owner. 


cwhether includes person having legal title. 

‘True owner’ forthe purpose of s. 52, Presidency 
Towns Insolvency Act, can have a- very. special 
meaning and caninclude a person having a lien, or 
an equitable charge, aswellas a person having the 
legal title. MEROANTILE BANK OK INDIA v. OFFICIAL 
ASSIGNEE OF MADEAS., +} Mad. 641 
——— .sS. 58,108. See Presipexcy Towns INGOL- 
- VENCY Act, 1909, s. 7 - 


j 265 
Press Emergency Powers Act (XXIII of 1931), . 


ss. 4 (1, 23—Poem making a heroof a convict 
sentenced to death—Tendency to incite to or 
encourage commission of similar offences—Keeper 
of press directed to deposit security—Discretion ef 


INSOLVENCY’ +. 


| 
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Local Government, if can be interfered with— 


Jurisdiction of High Court. 
Where a poem describes the feelings and recites 


` the words of a convict sentenced to death and clear- 


iw 


A T 


- Powers Act, 1931, for keeping for 


ly expresses approvsl or admiration of a person 
who is represented to have committed the offence 
of murder, and the convict to whom the poem relates 
is termed a hero and the author desirea the, drum 
of his fame to reverberate in the whole universe, the 
poem should be considered to havea tendency’ to 
incite to or encourage the commission of:-- similar 
offences, Such a poem must be: he!d-to contain words 
of the nature described in s. 4, subs ( 1),.Press. Emer- 
gency Powers Act of 1931, and an order by’ thé Local 
‘Government calling upon the*kééper of- the press, 
wherefrom the poem is published, to deposit security 
should not be set aside by thé High Court, - > 
Under the l’ress Emergency Powers Act, the Hick: 
‘Court is given jurisdiction only to decide whether 
or not the matter published is of the nature descr b- 
ed in s. 4, sub-s (1). Barvsr Kunpry Locat GOVERN- 
MENT, CENTRAL PROVINCES Nag 119 F. B. 
—~—— S 18—"News-sheets”, meaning of—Photos of 

persons killein Chittagong Armoury Raid, whether 

-neu's-sheets. : 

In the course of a search of the accused's house some 
‘photographs of representing persous killed in the 
course of ths Chittagong Armoury Raid were found, 
Below the photographs were given their rames and 
ages andthe places where they met their deaths; 
in the case of oneof them there was also a statement 
that he committed suicide to escape arrest. Both. the 
courts below found as a fact that the photographs 
were kept for distribution. Tho accused were con- 
victed under s5, lš ofthe Indien Press limergenéy 
distribution un- 
authorised news-sheets: 

Held, that the photographs were documents contain- 
ing public news and therefore news-sheeta within the 
meaning of s. 7, sub-s. (6) and the convictions were 
not illegal., ` ° 

Information is- public news jf it corcerns 
a matter of public and topical interest as contrasted 
with purely historical interest. Jirexpra NATH v, 
EMPEROR >. Cal. 612 
Prevention of Molestation and Eoycotting 

Ordinance \V of 1932), S. 4— Picketing— Mere 

fact that- accused is Dictator of District Conyress 

Committee — Whether sufficient for convriction— 

Absence of proof of presence at time of picketing, 

The mere fact thata person is the Dictator of the 
District Congrees Committee and that ordinarily 
picketing takes place under his directions, is not 
sufficient to prove an offence under Ordinance V of 
193?, in the absence of proof of his présence at the 
time of picketing or that it tcok~vplace under his 

- instructions. VisHNu DATTA v. EMPEROR. Leh. 356 (a) 
Privy Council Rules, r. 9. See CIVIL PECCEDURE 

CopE, 1/08, O XLI, z.7 si 559 
Promissory note See NEGOTIABLG INSTRUMENTS ACT, 

1t72, s. 120 348 
Provicent fund. See Incomu Tax Acr, 1622, 5 711) 


` 532 
Provident Funds Act (XIX of 1925), s. 2 (a), 3— 
Money to credit cf undischarged insoivent in Gorern- 


ment Provident Fund—Whether a compulsory deposit ' 


— Official Assignee's claim on such moneys. 
Moneys standing to the credit of an urdischarged 
insolvent in the. Government Provident Fund are 
- è : = 
: 4 = 
= 5 
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compulsory depcsits within the meaning of s 2 (a), 
Provident Funds Act. ‘the Official Assignee is not 
entitled to call upon him to place the money at his 
disposal for the Lenefit of the creditors. itefusal 
by the irsulvent to assist the Official Assignee in the 
matter dors not*ccnstitu'e contempt of court. 
dn the matter of, WALTÉR EDWARD SHEAD Rang. 771 
Provinclal Insolvency Act, ti! of 1907), ss. 28, 
45 (2)*8ee Contract ACT, 1872, s. 434 526 


- Provinclai Insolvency Act (V of 1926), s.4— 


SUBBARAYUDU V. PANDIVI SATYANANDAM 


Haq 


Civil Procedure Code Act V of 19(8), O. KAL, rr. 
dr, 10/—Specific Relief Act U of 1627), s. 9— 
Adjudication of father—Order removing obstruction 
—Suit by son under s. 9, Specific Relief Act, 
inking bag of —Dispossession in due course of 
Law. : i 
A Hindu father was adjudicated insolventand certain 
properties were sold by the Official Receiver. As 
there was obstruction to delivery both the Official 
Receiver and the vendees moved the court to have 
the obstruction removed and by an order of court: 
this was done. A son of the insolvent subsequently: 
filed a suit under s. 9, Specific Relief Act, and the 
suit was dismissed on the ground that the son had 
ei been dispossessed otherwise thanin due courge 
of law: i 
Held, that the Insolvency Court was entitled to` 
remove thé obstruction, and at any rate, the case- was 
not a fit one for interference in revision. 
Mad. 833 
S. 4 (3)—Order for sale of yproperties— 
Insolvency Court leaving question of tule tobe . 
decided by comvetent civil Court—Suit for declaration 
of title—Limitation Act (1X of 1908 , Seh. 1, Art, 18 
— I f operates as bar. A a D f ae 
Where anorder under s, 4 (3), *Proviticial Tnsol- 
vency Act, for sale of certain properties was passed 
by the Insolvency Judge, and he not considering it 
necessary to decide the question of title left it to 
be decided by a competent . civil Court, in a suit 
brought by plaintiff-for declaration of his title to the 
properties n. | E oes š me 
Held, that-Art! 13 of the Limitation Act would not 
stand as a bat:td the suit. -ABDUL MAJID V. ABDUL 
k g Cal. 475 | 
ss. 4, 53— Sham transacticns more than 2 
years old, whether can be set aside. f 
‘Ihe restriction as regards transfers more than two 
years old contained in s. 63, Provincial Insolvency, 
Act, applies only to real transfers and has no applica- 
tion to meré sham transactions. BANJIRAT” v. RAM I 
CHANDAR GUPTA s ` Lah..630 ` 
—— £8 4, 53, 54—Transfers by transferee from . - 
insoluent—Whether can be set astde— Proceedings 
under 8. d3—Onus os proof—S. 4, 
Jurisdiction of court’: É i 
In proceedings unter S. 53, Provincial Insolvency 
Act, though later traneactions by a transferee from 
an insolvent cannet ‘bè questioned on a ground pecu- 
liar to themselves an ‚independent of tbe attack in 
the main transaction, yet if the sale-deed by the 
insolvent was not bona fide the further transactions 
by the transferee also-fall to the- ground along with 
it. 

Even jfs.53 does not apply, such 
can be declared void under s. 4 
“The proceedings under s. 53, the burden of proof 
is upon the Official Receiver or on the party. who 

questions the bona fides of the  gale-deed. 


transactions 


a 


Scope of—~— `` 
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Per Madhavan Nair, J.—Section 4 is very widely 
worded and gives Insolvency Courts powers not only 
to decide all questions of title or priority but all 
other questions. ...............which the courts may 
deem it expedient or necessary to decide for the 
purpose of dcing complete justice or makinga com- 
plete distribution of property. The-jurisdiction con- 
ferred unders.4+ on the insolvency Cour isnot. 
limited in any way by ss.53 and 54 of the Intolvency 
Act. GUNTURU PULLAYYA v OFFIOIAL RECEIVER, KISTNA 

Mad, 372 
8. 5—Order of Insolvency Court to distribute 
assets of debtor among scheduled creditors—Hvrgh 

Court setting aside order—Receiver distributing 

before order of High Court—Civil Procedure Code 

(Act V of 19081, s. 144—Applicability—Refund of 

amounts paid. - 

Where the High Court set aside an order of the 
Insolvency Court directing the Receiver to distribute 
the assets of the debtor among the scheduled credi- 
tors but the Receiver had made payments before the 
order was so set aside : 

Held, that s 144, Civil Procedure Oode applied 
and that the insolvency Court had jurisdiction to 
order that the persons who had received payments 
Should refund the amounts tothe Receiver. PANNA 
LAL-SHAM LALY ABDULLAH Usman All. 330 

S 28—Insolvency of Manager of joint Hindu 
family—Coparceners’ shares, whether vest in Receiver 

—Power of Receiver to attach their shares 

The undivided interests of the co-parceners in the 
joint family property do not vest in the Receiver 
upon the adjudication of the manager as insolvent, 
though the manager's power to dispose of such shares 
to satisfy the just and proper debts incurred by him 
on behalf of the joint family may so vest, and the 
Receiver cannot attach their shares. 

Vithal v. Ramchandra 72 Ind. Oas. 327 in so far as 
it purports toj hold that upon the adjudication of the 
manager ofla joint Hindu family as an insolvent the 
entire joint family property vests in the Receiver was 
not correctly decided. KANHAIYALAL ~v. DABLIA BARI 

. Nag. 769 
———-S. 28 (2) (4), 38— Transfer of Property Act 

(IV of 1882), s. 48—Mortgage by ‘tindischarged 

insolvent— Validity —Distinction between void and 

voidable transfers. 

An alienation by an undischarged insolvent of 
property belonging to him is not void but only 
voidable at the option of the Receiver or the court. 

In the case of a mortgage by an undischarged 
insolvent,on the passing of an order of discharge 
the property re-vests in the mortgagor and the mort- 
gagee can thenenforce the mortgage by sale of the 
property 

A distinction must be drawn between cases in which 
because of a statutory prohibition a person is ln- 
competent tocontraet orto transfer his property and 
cases where the person entering into a contract or 
transferring his property is under, no such disability 
In the former case the contract or the transfer would 
be wholly void but in the latter class of cases it 
would only be voidable and not void ab initio Rup 
NARAIN SINGH v HarjGopaL All. 836 


———— 88. 28 (7), 34—Application by creditor— 
Right to recover debt subsisting on date of applica- 
tion— Right barred by time on date of adjudication 
—Debt, if can be proved in insolvency proceedings. 
Where aright torecover a debt subsists on the 

date of the presentation of an application by the 


143—Q. I.—V. 
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creditor for adjudication of the debtor as insolvent, 
the creditor is entitled to prove his debt in the 
insolvency proceedings, even though the right to 
recover the debt has become barred by timeon the 
date on which the order of adjudication is made. 

The statute of limitation does not affect in uch 
cases those debts which are within time on the date 
of the petition. 

Section 31, Provincial Insolvency Act is governed by 
8 23, sub-3.7. Nazam v. BABU Ram Lah 175 
——§—S&, 38. See PROVINOIAL INSOLVENOY Act, 1920, 

8. 28 (2) (4) : 836 
———§. 53. See PROVINOIAL INsoLvENoy Act, 1920, 

S. 4 2 30 
8. 53—Transfer by insolvent ~—Good faith— 

Facts tobe considered in relation to each other— 

Vendee, a relative of vendor—Embarrassed cireum- 

stances of vendor—Insufficient price—Title deeds 

not with vendee—Property in occupation of insolvent's 
relations—Fraudulent intention—Setting aside of 

alienation. i 

In determining the qrəstion of good faith with 
respect to an alienation by an insolvent, it is neces- 
sary thatthe facts should be considered in relation 
to each other and weighed as a whole ; it isa mistake 
to take each fact, which militates against the bona 
fides of the transfer, seperated from the rest of the 
factsand to proceed to demonstrate that it was con- 
sistent with good faith. 

Where an insolvent transferred property worth 
not less than Rs. 18,000 toa relative of his for 
Rs. 12,000 when he was in embarrassed circumstances 
and though the alienee claimed to be the purchaser 
of the property, he had not got the title deeds with 
respect tothe property and the property itself was 
occupied by a relation of the insolvent’s wife: 

Held, thatalthough a large part of the alleged 
price was paid before the Sub-Registrar, the circum- 
stances whentaken together pointed to the conclusion 
that the sale was a mere device resorted to by the debtor 
to withdraw the whole of his immovable property 
from the claims of his creditors and toreserve it for 
himself and his family and was therefore void. 

Dictum :—The fact thar the vendor and the pur- 
chaser are connected with each other would not per se 
sustain an inference of collusion but it does give rise 
to suspicion Dina NATH v. GHULAM AKBAR 

Leh. 286 


ss 53,54. See Provinoran [NSOLVENCY Act, 
1920,8 4 372 


ss.53,55 proviso—Credicors getting undue 
preference by their own deeds—Creditors, party to 
scheme—Refund of payments, legality of—Person 
claiming benefit of proviso to s. 35—Proof of 
absence of notice of presentation of insolvency 
petition, 








Where a day afterthe insolvency ofa firm cer- 
tain entries were made in the account books 
showing satisfaction in cash of certain creditors who 
alleged that they had merely taken Aavalas from 
some of the firm's debtors, and it appeared that 
when these entries were made, there was the con- 
currence or at least the connivance of the debtors 
and the creditors of the firm and the satisfaction 
thereby shown was found to be an undue preference : 

Held, that wheher the transactions might’ turn 
out to be void or voidable, the claims of the credi- 
tors were fully satisfied according to the new arrange- 


ments to which they were parties, and thatifthe e 
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transactions be set aside, the payments must be re- 
funded 

A person who claims the benefit of the pro- 
viso to s. 55, must show that he had no notice of 
the presentatiou of the insolvency petition. NANAK- 
CHAND RAMANAND v OFFICIAL RECEIVER Sind 628 
s. 54—Preference to one creditor—Proof of 

—Fraudulent character of transfer, if to be 

presumed—Nature of proof necessary—Question as 

to whether object of transfer was to give preference 

— Question of fact. . 

' Under s 54, Provincial Insolvency Act, when it is 
established by the Official Receiver that the object 
of the insolvent in making a transfer was to give pre- 
ference to one of the creditors, the fraudulent charac- 
ter thereof is to be presumed. It is true that the 
mere fact that preference incidentally resulted from 
the transfer is not enough to attract the application 
of the section. Whatis required is to prove that the 
dominant motive or object of the transfer was to give 
preference to such creditor. If this conclusion is 
reached, the fraudulent character of the transaction 
is to be presumed. 

The question as to whether the object of the trans- 
fer was to give preference to one of the creditors is a 
matter of inference from the circumstances of each 
case and is essentially a question of fact. BASHIRAN v. 
Morr Ram All. 609 
——s 61 (4)—Separate and parinership debts— 

Distinction between— Partnership debt for which 
- insolvent partner is also personally liable, whether 

separate debt. 

. In sub-s. 4 of s. 61 of the Provincial Insolvency Act, 
the expression ‘separate’ debt is used as opposed to 
‘partnership’ debt. A partnership debt means a debt 
which is due from apartnership and the fact that 
the insolvent partneris also personally liable for the 
debt would not deprive the debt of the character of a 
Eoo debt forthe purposesof s. 61 (4). Hans 

AJ KHANNA v. RAMDITTA MAL Lah 755 b) 

————s 75. See CIvIL PROGEDURE Cone, 1908, s 151 
613 


S. 78 (2). See LIMITATION Act, 1908, s. 19, 

Expy. 2 698 

Provincial Small Cause Courts Act (IX of 1887), 
ss. 23, 25—Order returning plaint—Appealability 
of —Revision—Interference by High Court under 
8.23—Propriety of—‘' Case “, meaning of. 

An order under s. 23, Provincial Small Cause 
Oourts Act, returning a plaint for presentation to the 
proper court is notappealable. Where the order is 
illegal or irregular or the lower Court has acted 
grossly wrongly or with material irregularity, it 
must betreated asif acase has been decided which 
will give jurisdiction tothe High Couri to interfere 
under s. 25. 

The word “case” is used in a wider sense than 
“suit”, and must include the termination ofa legal 
proceeding pending inacourt which, so long as the 
order is not set aside, cannot be revoked. BIBI 
KASTURI v BALMUKAND All 464 

$.25—Suit for rent by B accepted as 
landlord—Decree—Sutt for rent by C—Admission— 

Decree —Interference with decision—If proper. 

A took certain premises for rent and negotiated 
with Bwho alleged himself to be owner, A 
gave B an acknowledgment that he had taken the 
premises from him on rent and would in future 
pay rent to him. Despite this A sent a letter to 
B that he was convinced that C was the real 


t 
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owner and that he proposed to deal with C in 
future. R instituted a suit for rent of the shop 
for a certain period and got a decree. Subse- 


quently © filed a suit for rent for a subsequent | 


period and got adecree for rent on consent:— 

Held, that Bs suit was rightly decided in that 
the defendant A having accepted B as his land- 
lord was estopped from denying his title, accord- 
ing tothe principles laid down in s. 116, Evidence 


ct. 

Held, also, that in view of the admission, C's suit 
was also rightly decreed and that the decision in 
each of the suits taken separately was unimpeach- 
able and there was no justification for interfering 
under s. 25, Provincial Small Cause Courts Act, 
simply because the two results taken together 
were anomalous. J. O. BHATTACHARJI V IsaTag HUSAIN 

Oudh 838 

Sch. Jl, Art. 2—Suit for damages for money 

paid by plaintiffs for which defendant was liable, 
uf barred, 

A suit for damages for money paid by the plaintiff 
for which the defendant was liable, isnot barred by 
Art. 2, Seh. IL of the Provincial Small Cause Courts 
Act. Ram ANAND SINGH v. Kuzpoo Since Oudh 843 
— -Art 35 (|) (il)—Suit for compensation 

for loss due to negligent construction of drain— 

Jurisdiction of Small Cause Court— Whether barred. 

Where the Committee of a Notified Area negli- 
gently constructs a drain in front of a person's house, 
the actof theCommittee does not fall within the 
definition of mischief as contained in the Penal 
Code, and consequently a suit for compensation for 
loss suffered by a person on account of such negli- 
gent construction isnot an unclassed suit and its 
cognizance by a Small Cause Court is not barred by 
Art.35 (i) and (ii; of Sch II, Provincial Small Cause 
Courts Act Parma NAND v. NOTIFIED AREA COMMITTEE, 
SHEIKHUPURA Lah 494 
———— Art. 42—Companies Act (VII of 

1913), ss. 21, 159—Suit by company for money due 

on shares— Jurisdiction of Small Cause Court. 

A suit by a company which is not under liquida- 
tion for recovery of arrears of allotment money and 
call money due.on shares allotted to the defendant is 
cognizable by a Courtof Small Causes. PEOPLES 
Bank OF NORTHERN INDIA, LTD. v. CHANAN RAM 

Lah, 723 (a) 
Punjab Allenation of Land (Amendment) Act 

(1 of 1931), whether retrospective See OUSTOMARY 

Law (PUNJAB) 879 
Punjab Land Revenue Act (XVII of 1887), 5.158 

(2) (XVID. Sec Crvin Proogpure Cope, 1208, Sos I), 

PARA. <0 143 (a) 
Punjab Limitation (Custom) Act (I of 1920,— 

Scope and applicability of 

The Punjab Limitation (Custom) Act I of 1920,relates 
only to ancestralimmovable property and the appoint- 
ment of heirs by persons who follow custom in the 
Punjab. In orderto make it applicable it must be 
shown that the property in suit was ancestral qua 
the plaintiffs, and until that has been shown the 
ordinary rules oflimitation as laid down in the 
Indian Limitation Act would apply Hazura SINGH 
v. KISHEN SINGH Lah 422 
Punjab Tenancy Act (XVi of 1887), 55 77 (3) (K) 

—Suit against co-lessee for accounts—Jurisdiction 

of civil Courts—Section 77 (8) (k , scope of. 

A suit for accounts by the son of a co-lessee against 
the other co-lessee does not fall within cl (kæ) of sub- 
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8. (3) of 8.77 of the Punjab Tenancy Act and is, 
therefore not excluded from the cognizance of Civil 
Courts by any provision contained in s. 77 of thePunjab 
Tenancy Act. The said clause applies only to a suit 
by a co-sharerin an estate or holding for settlement 
of account RAOHHPAL SINGH v. LAL Sinan Lah. 719 
———s. 77 (3; cl (n)—Purchase of landlord's right 
to recover rent—Suit by purchaser against tenant, 
whether cognizable by Civil Court. 

Where in execution of a decree the right of a 
landlord to recover arrears of rent of agricultural 
land from his tenant was purchased by the plaintiff 
and the plaintiff brought a suit against the tenant 
for recovery of the arrears: 

Held, that the plaintiff could not be regarded as a 
landlord within the meaning of s. 77, sub-s (3), cl. 
(n\, Punjab Tenancy Act, thatthe suit was therefore 
not one brought by a landlord for arrears of rent 
and that it was cognizable by a Oivil Court FATEH 
OHAND V. ARJAN Lah, 297 
Rallways Act (IX of 1890), 8. 72—Responsibility 

of Railway Administration for loss or damages— 

Whether that of bailee—Extraordinary delay in 

transit—Goods rendered valueless to consignor— 

Liability of Railway for dimages, 

Under s 72 ofthe Railways Act, the responsibili- 
ty of a Railway Administration for loss or damages 
is that of a bailee under ss 142 and !6l ofthe 
Contract Act and consequently if by the fault of the 
railway, the goods are not delivered or tendered at 
the proper time, itis liable forthe loss so caused. 

Where the extraordinary delay in the transit of 
goods has rendered the goods valueless to the con- 
signor, he will be justified in declining to pay 
demurrage and take delivery of the goods after such 
extraordinary delay and inthe circumstances award 
of damages to the extent of the price of the goods 
18 proper. SECRETARY oF StTaTE v. Scoot Book & 
APPARATUS DEPOT Oudh 219 

S 72--Risk Note-B—Consignment of goods 

for carriage—General strike of employees— 
Damages—Whether due to misconduct—Efforts to 
minimise effect of strike by Railway— Whether 





material 

Where certain perishable goods were consigned 
for carriage under Risk Note-B and owing to a 
strike of Railway employees, along time elapsed 
before the goods reached the destination and the 
consignor suffered damages : , 

Held, that the refusal to work by a single 
employeeor by general strike must be considered 
misconduct of the Kailway and that it was immaterial 
whether or not the Railway Company did all in 


their power to minimise the effect of the misconduct 
of some of their servants. TIKARAM vV, BENGAL 
Nag. 389 


NAGPUR RAILWAY , 
———-8 77—Postal receipt of acknowledgment of 
document transmitted to Railway, inference from. 
Because a certain postal receipt of acknowledgment 
has been filed by the plaintiff which purports to be 
with reference to some document transmitted to a 
Railway authority, it cannot be predicated with cer- 
tainty that thedocument in question was a notice 
which fulfilled the requirements of s 77, Railways 
Act. SECRETARY oF State v. FAZALUDDIN BAvRUDDIN 
All. 298 
——-——S. 101 (a) (C)—Rules 101, 181—Wayfarers 
shouting to engine driver—Latter, if bound to stop 
train — Prosecution for breach of r. 101—Hvidence 
of fireman, value of—R. 131, interpretation of. 
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An engine driver ofa Railway train is not bound 
tostop a train merely because way farers shout to 
him. 

When an engine driver-is prosecuted under s. 101, 


‘Railways Act, for breach. of r, 101 for disobedience 


of the guard, the mere ground that the fireman is 
subordinate of the driver does not render the formers’ 
evidence worthless, but he is to be treated as an 
important witness in the case. l 

It is not fair, on the heppening of an accident to 
charge a driver with breach of r 10lon the ground 
that the accounts and engineering departments regard 
comparativelysmall bridges as major bridges, inas- 
much as engine drivers regard r. 13! as being ap- 
plicable to important bridges. E., O. D'Oruzv. Bw- 
PEROR Pat. 220 
Recelver —Simple mortgage—Mortgagee not entitled 

to charge on wncome—-ibsence of personal covenant 

—Wasie or mismanagement not found—A ppointment 

of Receiver, propriety of--Civil Procedure Code 

(Act V of 1908), O. XL, 7. 1. 

Where in a simple mortgage the mortgagee was 
neither entitled to a charges on the income nor had he 
reserved his right to a personal decree and the allega 
tion that the mortgagor was wasting or damaging 
the property or not taking due care of it was found to 
be baseless, and the only thing to be considered was 
that while the interest was mounting up, the corpus 
of the property was becoming more and more in- 
sufficient to pay off the whole debt and the mortgagor 
was enjoying the rents and profits without paying 
anything: , | 

Held, that under the circumstances appointment 
of a Receiver was not necessary: _ 

Held, also, that to appoint a Receiver on the plaint- 
iff's application in such a case was either to enlarge 
the security or proceed against the other property 
of the mortgagor, neither of which the court has any 


ightto do. RAMASAMI CHETTIAR v. M PARAMASIVAN 
Pray Mad. 65 
Registration Act (XVI of 1908), $. a 


NCE ACT, 1872, s. 91 
Ee 50— Award prior to Amending Act of 
1929 —Award creating charge—Absence of registra- 
tion—Whether retains seniority over subsequent 
registered mortgage. | 
Where a charge has been created by an award prior 
to the amendment to the Regiscration Act in 1929, 
though the award isnot registered, if retains its 
seniority over a Subsequent mortgage-deed, albait it 
be a registered instrument. PAHLUMAL SANTDAS 
v NARBAINDAS DIPCHAND Sind 863 F B. 
——— sS. 82, See CRIMINAL PROOEDURE CODE, ae 


. 195, cl. (1) (c) 
Religious a aan See LIMITATION Act, 1908, 


, |, ART. 144 452 
a g —Temple —Presumpiion—-Whether publie or 
private. 


: is no presumption that any particular temple 
is ae ge private P Whether it is public or private 
depends on the facts proved in each case. l 

‘Held, on the facts that the temple was a public 
one] Sampro Das v. Rasa RAM All 9 
Res judicata See OIviL PROCEDURE CODE, Paes 


Sew: See CIVIL PROCEDURE Cope, 1908, eee 
mt ’ 

sind Courts Act (Bombay Act Xil of 1866), 5. 16. 

—Inquiry, nature of — Disciplinary action 
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against Pleader—When to be taken—Drawing from 

court client's money —Plender's inability to repay 

money when called upon—Whether amounts to 
. misbehaviour. 

The inquiry contemplated by s 16, Sind Courts 
Act, is of a quasi criminal character and strong proof 
.ig necessary for action. But the proposition to be 
proved is not that the inculpated Pleader has brought 
himself within one of the sections of the Penal Code. 
Disciplinary action against a Pleader is not by way 
of punishment. It rests upon the principle that the 
court deems him unworthy of its confidence and 
unfit for his place The proposition be proved is that 
he has been guilty of some such misbehaviour as would 


justify the Court in removing or suspending 
m from practice. 
Wherea noticetoa Pleader was issued to show 


cause why action should not be taken against him 
under s 16, Sind Oourts Act It was admitted (1) 
that the Pleader drew out moneys belonging to his 
client; (2) that he paid the cheque to his own 
credit in his own bank; (3) that he did not enter 
those moneys in his client's account; (4) that he was 
not able to refund those moneys when called upon, 
and that he had not refunded them in full 
even at the time of hearing of the case: . 

Held, that the Pleader was guilty of such misbehavi- 
our as to justify the court in taking action under s. 16, 


Sind Courts Act Inre G A PLEADER Sind 631 
Specific Rellef Act (I of 1877), 8. 9 See 
‘PROVINCIAL INSOLVENOY AcT, 1920, s. 4 833 


—-—S8 27 (b;—Agreement by one party to transfer 
| property to the other in case of contemplated transfer 
—Deed of exchange between representatives of one 
party anda stranger for value without notice— 
` Suit by representatives of other party to enforce 
- agreement—Enforceability of prior agreement. 
Where in 1874, two sets of persons agreed that in 
case ofa contemplated transfer, the property dealt 
with inthe agreement was to be transferred to the 
other party fora proper price, and in 1928, a deed 
of exchange was executed between the representa- 
tives of one of the parties and a stranger, who had 
no notice of the agreement and a suit was brought 
by the representatives of the other party to enforce 
the previous agreement: ` 
Held, that the provisions of s. 27 of the Specific 
Relief Act, applied and that the transferee for value 
without notice was protected andthe contract could 


not be enforced against such transferee. SHAHZAD 
SINGH V JIAOHHA KUNWAR All 388 
8 42 See TRADE MARK 840 





8. 42— Plaintiff's competency to sue for 
further relief —Declaratory relief, if can be granted, 
According to 8.42 ofthe Specific Relief Act, no 

declaratory relief can be granted, if it was open to 
the, plaintiff to sue for further relief and courts in 
India have no power to grantany declaratory :elief 
apart from the provisions of s. 42 of the Specific Re- 
lief Act. Ras Kishore v MADAN GOPAL Lah, 249 
Stamp Act (Hyderabad) (Act IV of 1331 Fasli, 
Art. 29 ʻa) and (b)—Debenture deed-- Proper 
stamp duty—Article applicable—Reference to 
High Court—Question of limitation. 
In the case of a debenture trust deed executed by 
company when neither the possession is given 
nor is agreed to be given, cl b) of Art. 
29 is applicable and the duty to be charged is the 
same as is fixed for a bond. 
_When the case has been referred to the High 
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Gourt there is no occasion to consider the bar of 
limitation, or condoning of the delay and the reasons 
forcondonment The period of three months fixed in 
s. 43, relates to the proreedings before the Chief 
Controlling Revenue Authority and apparently s.5 
of the Hyderabad Limitation Act No. Il of 1322 
Fasli corresponding to s. 5 ofthe Indian Limitation 
Act No. IX of 1908, is not applicable to such pro- 
ceedings. ash 

Whether cl. (a) or cl. (b) of Art 29 applies depends 
upon the tenor and contents and upon the intention 
of the partiesto the documents.’ The former clause 
will be applicable when the possession of any. part 
of the property mortgaged is given by the mortgagor 
or agreed to be given to the mortgagee. If neither 
possession is given nor agreed to be given, the latter 
clause will be applicable SHAHBAD CEMENT Co v H, 
E. H. Tue Nizam’s GovernMent Hyderabad 591 F B. 
Stamp Act (Il of 1899',s.5,Sch |, Arts 23, 62 

(C)—General Clauses Act :X of 1897), ls. 18— 

Instruments transferring several bonds for one lump 

sum— Proper stamp duty —‘Distinct subjects’, meaning 

of—Scope of s.5 and rt. 62 (c)—Interpretation of 

Stamp Act. 

A sold to B bya deed for a lump sum twenty- 
nine bonds which had been executed in A's favour 
by others The sale deed bore a stamp duty of 
Rs 5 only The Chief Inspector of Stamps was of 
opinion that the stamp duty should have been 
calculated as if there had been a separate sale 
deed for each of the twenty-nine bonds. On a refer- 
ence being made tothe High Oourt: 

Held, by the Full Bench —(Niamatullah, J., and 
Bennet; J., dissenting) that s. 5 of the Stamp Act 
does not apply to the case, and that under Art. 62 
read with s 13 of the General Clauses Act the stamp 
Nae} chargeable on the deed in question was 

S. 9. 

Where a provision in the Stamp Act is capable of 
different interpretations that which is for the benefit 
of the subject should be accepted. 

Per Niamatullah and Bennet, JJ.—The stamp duty 
should bethe aggregate amount of duties paid on 
the bondsand deeds interests under which have been 
transferred, subject to a maximum of Rs. 5in case of 
each bond or deed. Ram Swaroop v. JOTI 

All 486 F.B. 
Succession Act (XXXIX of 1925),ss 9,10. See 

Divorog Act, 1t€9, ss. 7, 10, 12, 14 618 
214- Policy-holder* executing will in 

favour of adopted son—Refusal of company to pay 

without production of Probate or Letters of 

Administration, legality of. 

Where a Hindu who had taken out a policy of 
insurance payable on his death, adopted a minor 
and executed awillin hisfavour, and when on his 
death the Court of Wards whohati taken over the 
management of the minor's estate demanded pay- 
ment of the money, the company refused to pay 
without production of either Probate or Letters of 
Administration, in a suit by the Court of Wards for 
thesum payable on the policy : : 

Held, that the case was governed by s 214, Suc- 
cession Act, and that the company was not liable 
to pay unless a Probate or Letters of Administration or 
a Succession Certificate were produced. Grrsiam 
LIFE INSURANCE ScolrTy LTD v COLLECTOR OF Erawau _ 

All. 343 
———S. 384 — Order refusing to revoke certificate—- 
Whether appealabdle. - s 


—— s 
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Under s. 384, Succession Act, only an order grant- 
ing or refusing a certificate or revoking a certi- 
ficate is made appealable an order refusing to revoke 
a certificate has not been made appealable RURA 
Mat v. PARMESHARI Lah. 485 
Suits Valuation Act (VI! -of 1887),s 11—Suit 

under-valued and tried by inferior court—Validity 

of decree~‘Prejudicially affected’, meaning of— 

Estoppel against setting up correct valuation 

The mere fact that a court of inferior jurisdiction 
has taken cognizance of the suit on account of under- 
valuation is not itself a ground for saying that the 
disposal of the suiton the merits has been prejudi- 
cially affected within the meaning ofs 11 of the 
Suits Valuation Act and is, therefore, no ground by 
itself for setting aside a decree. 

Where the plaintiff has valued such a suit accord- 
ing to the amount of the decree, he is not estopped 
from pleading on appeal that the true valuation was 
the market value of the property as therecan be no 
estoppel on amere question of law. Firm Moon 
OHAND-MoOTI l-AL v. Ram KISHAN All 275 F B. 


Surety and judgment-debtor—Surety executing 
bond for appearance of. judgment-debtor—Judgment- 
debtor appearing and paying part of decree .debt— 
Acceptance by decree-holder's Pleader—Surety’s 
liability, if ceases —Contract Act IX of 1872 ,s. 185. 
Where on the arrest ofa judgment-debtor 8 secu- 

rity bond was executed by a surety for appear- 

ance of the judgment-debtor, who himself surren- 
dered and paid a part of the decree debt which was 
accepted by the decree-holder’s Pleader and for subse- 

Wat non-appearance of the judgment-debtor, the 
ecree-holder sought to proceed against the surety: 
Held, that under the circumstances after the 

surrender of the judgment-debtor and acceptance of 

a part of the decree amount by the decree-holder's 

Pleader, there remained no liability attaching to the 

surety. 

Held, also that although the rule contained ins 135, 

Contract Act, was not strictly applicable to the 

case, there was some sort of similarity to the provisions 


of the section in view of the facts and circumstances- 


ofthe case to the provisions of that section. 
BHAGWANDAS v. NaBIN CHANDRA Cal 322 


Trade mark—Infringement of—Suit by alleged in- 
fringer for negative declaration that defendant has 
no exclusive right—Maintainability — Exercise of 
discretion— Specific Relief Act (I of 1877), s. 42 
The defendants had been manufacturing biris at 

Jubbulpur since 1919 bearing the trade mark of 

‘chand tara’ (crescent and star). In 1927 the plaintiff 

started the business of manufacturing bdiris at Sihora 

in the -lubbulpur District bearing the same trade 
mark of ‘chand tara’. It was found that there were 
in the market at least a dozen brands of biris bearing 

‘chand tara`trade mark. The defendant claimed to 

beexclusively entitled to use the aforesaid trade 

mark and lodged a complaint againat the plaintiffs 
in the coart of the City. Magistrate. The plaintifis 
thereupon instituted a suit for a declaration to -the 
effect that the plaintiffs are entitled to use “chand 
tara” mark on Obiris manufactured by them 
and the defendant was not entitled to. refrain 
them from using this trade mark, and for damages: 

Held, Per Rachhpal Singh,J.—In a case of this 
nature it is for the person whose trade mark was 
infringed to complain of the infringement and the 
person who is alleged to have infringed cannot be 
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allowed to deprive the other party of his remedies by 
getting a negative declaration of this nature; and the 
declaration sought could not, therefore, be granted. 

Der Niamat Ullah, J.—It cannot be laid down that 
a declaratory suit of this nature is not maintainable 
but in the circumstances of the present case the 
declaration should not be’ granted. GANESHI LAL V 
ANWAR Kuan MaAHBOOB Co All 840 
Transfer- of Property Act (IV of 1882), if ex- 

haustive. ; 

The Transfer of Property Act does not contain the 
whole law on the subject of transfer of property and 
does not, profess to codify the whole law as to 
mortgages H V. Low & Co Lip v. POLINBIHARI LAL 
SINGHA Cal. 193 


—s, 3—Lease by vendor—Presumption as to 
purchaser's knowledge of terms. 

In thg case ofa private transfer, the transferee 
can and should ecallfor the title deed of the vendor; 
and, if there isa lease providing for interest at a 
high rate the purchaser shall be taken to have be- 
come aware of such a contract and, in the circum- 
stances he must be taken to have had full know- 
ledge of the terms of the lease and he cannot com- 
plain that the rate of interest is exorbitant. HAMIDUD- 
DIN Kuan v. RAMANI Kanta Roy Cal. 117 


———s 6 (d)—Sale of property in execution— 
Transfer after confirmation of sale—Transferees' 
svitto set aside sale jor fraud—Maintainability 
—Transfer of mere right to sue—Civil Procedure 
Code (Act V of 1908, s 47, O KAI, mr. 92 
Where, after certain properties of the judgment- 

debtors had been sold in execution ofan ex parte 

decree, they transferred their rights therein and the 
transferees instituted a suit to set asidethe decree 
and sale on the ground of fraud and collusion alleging 





that the properties were purchased by one of the judg- 


ment debtors benami in his son's name : 

Held, i) thatthe transfer not being a transfer ofa 
mere right to sue but of the properties in litigation 
and was valid. ee 

(ii) that the suit was maintainable in spite of 
the provisions of O. XXI, r. 99, Civil-Procedure Code, 
and the sale could be set aside if fraud and the 
allegation that the purchase was benami were prov- 


The law in India does not prevent persons from 
transferring the subject matter of the suit in order to 
obtain the means of prosecuting it If a sale is set 
aside and the decree is held to be fraudulent, but the 
purchase is made by a third party auction- purchaser 
without notice of the fraud, the sale coes not fall on 
the setting aside of the decree KHUDIRAM v. SHom- 
NATH Cal. 575 
—__——_ss 6 (d, 10--Award— Allotment of property 

to co-sharer for enjoyment restraining alienation 

—Transfer' by co-sharer— Validity — Suit for 

partition by transferee—Maintainability— Condition 

against alienation- Validity. 

By an award partitioning family property A was 
given specified sharesincertain shops The award 
provided that A “isthe absolute owner thereof. 
He isto appropriate and maintain himself with the 
income and rent of such property, but will have no 
power to make any transfer “ A transferred his 
rights to B, and the latter brought a suit for-parti- 
tion against the other co-sharers ; 

Held, (i) thatthe transfer by A to B was not void 
but only voidable at the instance of A’s descendants 
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who were declared by the award to be the ultimate 
beneficiaries: 

(ii) that A's right under the award was not an 
interest restricted to A personally within s. 6 (d) of 
the Transfer of Property Act but a transferable in- 
terest and B was, therefore, entitled to sue for parti- 
tion. 

Quere.—Whether the condition against alienation 
in the award was valid? Ram Natay NANAK OHAND 


All 61 

———S8.43 See PROVINCIAL INSOLVENCY AoT, 1920, 
8. 28 (2) (4) 836 
————88. 60, 80—Mortgages, splitting of, by 


- consent. 

In the case of a mortgage the debt and the lien 
can always be split up by consent and where, on 
such splitting up, a mortgagor has been sued for 
recovery of nothing morethan a proportionate share 
of the mortgage debt, the mortgagee is not to have 
relief. Provided the burden of the mortgagor does not 
increase. H.V. Low& Oo. Lop. v. PULINBIHARI Lar 


SINGHA Gal. 193 
——— S 67—Rights əf third parties— Whether 
affected 


The rights of persons who have acquired an in- 
terest in the mortgaged estate, since the making of 
the mortgage, of which the mortgagee has notice, 
cannot be defeated or impaired by any subsequent 
arrangement to which they are not parties : in other 
words,if a mortgagee with notice ether than the equity 
of redemption ina part of the mortgaged property 
has been conveyed, releases any part of the mort- 
gaged estate, he must abate a proportionate part of 
the morigage debt against such purchaser H. V. 
Low &Co Lrp.v PULINBINARI Lat SINGHA Cal 193 

S. 74—Subrogation — Subsequent mortgagee 
paying off prior mortgage—Absence of knowledge of 
intermediate  mortgage—Intention of subsequent 
morigagee—Right of subrogation 

A property was mortgaged first to A, then to B, 
thirdly to Cand then to D. Under the fourth mort- 
gage D had to pay from out of the consideration the 
balance of the first mortgage. At the time of paying 
ithe did not know of the existence of the second 
mortgage in favour of B. D set up aclaim that he 
was entitled to the right of subrogation as against B 
tothe extent of the mortgage debt which he had paid 


off : 

Held, that the presumption should be that when D 
paid off the prior mortgage he intended to keep that 
mortgage against all subsequent mortgages and that 
the knowledge of the existence of the second mort- 
gage was not a material consideration in pleading the 
presumption 

Held, also, that consequently D was entitled to get 

riority over B's mortgage to the extent of the 
Dalene of the consideration which he had paid off 
with reference to the first mortgage. 
OHETTIAR V SATHAPPA OHETTIAR Mad 780 

S 80— Persons entitled topart of right of 
redemption—Redemption of whole— Equities. 

A person entitled to redeem only a part of the 
mortgage is ordinarily entitled to redeem the whole 
only subject tothe equities of the persons interest- 
ed. H V. Low & Co. LtD.: v. PULINBIHARI Laz SINGHA 

Cal. 193 
———— 5. 100—Floating charge—Features of such 
charge—Charge created over sub-soil rights—W hether 
amounts to floating charge—Uncertainty as to 
amount or object charged—Whether enough to 
constitute floating charge. 
e 
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Debentures of companies, though they afford the 
most ordinary examples of floating security, are not 
theonly instances of it: a floating security may 
be a security created by an individual and 
by means other than the issue of debentures. 
For a floating charge,-it is not necessary that the 
entire book-debts or the eutire assets of the business 
should be charged, but it is nevertheless apperent 
that the governing idea is toallow a going concern 
to carry on its business in the ordinary course, the 
effect of which would be to make the assets liable 
to constant fluctuation, and the element of fluctua- 
tion due to ordinary wear and tear is widely differ- 
ent from what would be consequent on the power 
of disposal inthe ordinary course of business, which 
marks the outstanding feature of property subject 
toa floating charge l 

A charge created over sub-soil rights, kuthi, pits, 
machinery etc, does not constitute a floating charge. 

Elements of uncertainty asto what theamount of 
the charge or what the object charged would be, can 
hardly suffice to satisfy the requirements of a float- 
ingcharge H V. Low & Oo, LTD. v. PULINBIHARILAL 
SINGHA Cal 193 


S$ 122—Gift—Onerous gift—Acceptance, 





essentials — Separate acceptance of onerous 
condition, if essential. 
For acceptance of an onerous gift, acceptance 


of the gift itselfis sufficient and an acceptance of 
the onerous condition also at the same time is 
not necessary. 

Where the donee receives from the donor a deed 
of gift knowing that it isa deed of gift and 
never thinksof doing anything contrary to its 
terms,it is more than enough to constitute accep- 
tance,even if the donee may not know that an 
onerous condition is attached to the gift. SARBAMOHAN 
BANERJEE v MonoMoHAN BANERJEE Cal, 757 
Transfer of Property Act ‘XXIX of 1929), s. 10 

—Award—Division of movable and immovable 

property—Necessity of registration—Award un- 

registered— Admissibility in evidence. 

By s. 10 of the Transfer of Property (Amendment) 


Supplementary Act of 1929, the woras “and any 
award "have been deleted from s.17 (6) of the 
Registration Act, and, therefore, an award is 


no longer excepted and if it amounts to 2 non-testa- 
create, declare, 
assign, limit orextinguish, whether in the present 
or in future, any right, title or interest, whether 
vested or contingent, of the value of Rs 100 or up- 
wards to orin immovable property, it is compulsori- 
ly registrable. 

An award purported to divide movable and immov- 
able property among the parties and amounted in 
effect toa deed of partition. By the award, the 
arbitrators gave compensation in cash for differences 
in values allotted to the parties The entire property 
was treated as forming part of one estate : 

Held, that the award required registration and 
must be treated as one inseparable document which 
could not be split up and being unregistered, was 
inadmissible in evidence. BACHOHAN LAL v. NAROTTAM 
DAT All. 423 
——ss. 63, 100—Charge- Enforceability of 

against transferee for value without notice—Transfer 

of Property Act (IV of 1882), s. 103—Charge-holder 

— Whether can enforce payment against whole or 

portion of charge--Suit for contribution. 

In the case ofa charge there is no transfer of any 
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interest in the property in favour of the charge-holder 
asin the case of a mortgage. A charge is merely a 
security for payment of money to be enforced against 
the property charged. Thus from the very nature of 
it, as a general rule, a charge cannot be enforced 
against atransferee for consideration without notice. 
In fact this constitutes an essential distinction bet- 
ween a mortgage and a charge. As in the caseof 
morfgage there isa transfer of interest; a transferee 
of the mortgaged property can acquire only the re- 
maining interest of the mortgagor and is therefore 
bound by the mortgage. But inthe case of a charge, 
there being no transfer of interest it cannot ordinarily 
be enforced against a transferee for value without 
notice 

The holder of a charge is competent to enforce pay- 
ment against the whole orany portion ofthe prop- 
erty subject to the charge. Where a person owns 
only a portion of the property and he is made to pay 
the whole amount, his remedy is by a suit for con- 
tribution against persons in possession of the other 
portion H. HUNTER v NISAR AHMAD Oudh 692 
Travancore Insolvency Regulation (VIII of 

1090 M E), s. 29—Mutual dealings between 

insolvent and creditor—Right to set off confined to 

amount due from insolvent’s estate. 

Where money was due to a creditor from an in- 
solvent on account of a chitty transaction and a debt 
was due by the creditor to the insolvent under a hypo- 
thecation bond; 

Held, that the two transactions were mutual dealings 
which naturally ended ina debt and the creditor was 
therefore entitled to set off the one against the other, 
the set off, however, relating only to the amount due 
from the insolvent’s estate to the creditor. NARAYANA 
KAMAL v. OFFICIAL RECEIVER, ALLEPEY DISTRICT COURT 

i Travancore 705 
Travancore Penal Code, s. 497 -— Bigamy—Condi- 
tions — Validity of second marriage, whether necessary 
to constitute offence of bigamy—‘Marriage’, meaning 


of. f 

In order to constitute bigamy itis not necessary that 
the second marriage should be valid in all respects 
except for the fact of having a husband or wife living. 
Therefore the fact that by. the first marriage the 
husband became the guardian of the minor cannot 
in any way make the second marriage without the 
consent of the first husband the lessbigamous ` 
SANKARAN MADHAVAN vV. SIRKAR Travancore 598 
Trust. See INSURANOE (Motor Car) 79 
Investment in firm to be handed uver to 

minor on attaining majority—Insolvency of firm— 

Assets of firm passing to Official Assignee—Charge 

in favour of minor, whether exists—Rights of bene- 

ficiary—Doctrine of following of trust funds— 

Presidency Towns Insolvency Act (III of 1909), 

8. 52 (1) (a)—Teusis Act (IJ of 1882), s. 66. 

The plaintiff's father invested a certain sum of 
money in afirm inthe name of the plaintiff, who 
was then a minor, witha direction that the money 
was to be handed over to the plaintiff on his 
attaining 21. The firm gotinto difficulties and a 
suit was instituted in the name ofthe minor against 
the members ofthe firm claiming their removal 
from the trust and the appointment of new trustees 
in their place with a direction to hand over to the 
latter the amount. During the pendency of the 
suit the firm was adjudicated insolvents and the 
Official ‘Assignee filed a written statement putting 
the plaintiff to the proof ofthe factum and validity 
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of the trust and denyingthat the plaintiff wae 
entitled to any preferential claim over other credi- 
tors. The trust was admitted by the defend- 


nis: 

Held, thatthe investment of the trust money in 
the general assets of the business was sufficient to 
give the plaintiff a charge upon the sale proceeds 
in the hands of the Official Assignee, and that the 
whole of the assets of the business, including the 
trust amount as invested in if passed into the 
hands of the Official Assignee on the insolvency of 
the firm, subject to any charge in favour of the 
plaintiff to whichthey might have been subject 
before the insolvency. < 

As between cestui que trust and trustee, and all 
parties claiming under the trustee, otherwise than 
by purchase for valuable consideration without 
notice all property belonging to a trust, however 
much it may be changed or altered in its nature or 
character, and all the fruit of such property, whe- 
ther in its original or in its altered state, continues 


to be subject toor affected by the trust. OFFICIAL 
ASSIGNEE oF MADRAS Vv. KRISHNAJI BHAT P. ©. 162 
Trusts Act (Il of 1882), 5.66. See TRUST 162 
— ss 88,90. See MURAMMADAN Law 230 





U P, District Boards Act (X of 1922),ss 34,192, 
scope of —Status of plaintiff, if material—Advance 
to member of Boardto supply lime—Failure to 
supply full quantity and to render accounts—Suit 
for recovery of balance—Limitation—Contract by 
Board to member of Board— Objectionable nature of, 
Section 192, U. P. District Boards Act, is intended 

for the protection notonly of the Board and its 

officers and servants, but also of the members of the 

Board. So long asthe defendant wae a member of 

the Board and the suit is instituted in respect ofan 

act done or purporting to have been done by him in 
his official capacity, the section would be applicable, 


no matter whether the plaintiff isa stramgeror the | 


Board or any other officer or servant. The protection 
is for a defendant and doesnot take into account the 
status of the plaintiff in the suit. 

A District Board gavə advance money toa person, 
for supply of lime, in his capacity as member of 
the Board. On his failure tosupply the full quan- 
tity of limeand on his submission of incorrect 
accounts, the Board filed a suit against him after 
obtaining sanction, but morethan six months after 
accrual of cause of action : 

Held, ii) that s 192 (3), U. P. District Boards 
Act, applies and the suit was barred by time; 

(ii) that even if s. 192 (3) did not applyit would 
not be open to the court to accept the finding of the 
lower Appellate Court that the suit was not barred by 
the three years’ rule without aclear finding as to the 
date on which the accounts stated in writing signed 
by the defendant were submitted: 

(iii, thatthe action of the Board in giving such a 
contract to the defendant, while he was a member 
of the Board was highly objectionable, as it was 
contrary to the express provisions of s 34 of the 
District Boards Act, and was also contrary to the 
principle now embodied ins 31 (c) of the rules con- 
tained in the District Board Manual. Raza Husain 
v. DISTRICT BoaRD, BANDA All 460 
U.P. Exclse Act (IV of 1910), s. 60, (b)(f)— 

Separate sentences under, legality of. See ORIMINAL 

PROCEDURE Cope, 1898, s. 103 ; 781 


lxxii 


U.P. General Clauses Act (t of 1904), s. 6, 
applicability of—Jurisdiction of Court. 

Section 6, U. P, General Clauses Act, does not apply 
where the question is not of right but of mere juris- 
diction of court. Ras SIRI v. IQBAL BAHADUR 

All 876 
U. P. Motor Vehicles Rules, rr. 79, 81 See 

Motor VEHICLES Act, 1914, 8, 16 582 
U.P Municipalities Act(il of 1916), ss. 241, 

298 (2)-F—Levy of licence-fee for shops for selling 

milk, dahi ete—Legality—Power of Municipal 

Boards under Act II of 1916—By-laws, validity of. 

Under the U. P. Municipalities Act II of 1916, 
Municipal Boards areempowered to require licences 
to be taken out only for markets used for the sale of 
animals, meat, fish, fruit or vegetables, and as 
regards shops the Boards’ are empowered to require 
licences to be taken out only in the case of shops 
used for the sale of animals, meat, or fish. They are 
not empowered to demand a licence in the case of a 
shop used for thesale of milk, dahi, cream ete. 

By-law passed by the Fatehpur Municipality to the 
effect that no person shallsell or expose for sale milk, 
cream, rabri, dahi, butter or ghee within the limits of 
the Municipality unless he has been granted a licence 
in this behalf on payment in advanceof an annual 
fee of Rs 2for such licence is ultra vires 

The wide powers conferred by s 130 of the Act of 
1900 to controland regulat: places for the saleof 
articles of fvod and drink have been considerably 
curtailed in the Act of 1916. o. 

A statutory power conferred upon a Municipal 
Council to make by-laws for regulativg and governing 
a trade does not, in the absence of an express 
power of prohibition, authorise the making it unlaw- 

l to carry on a lawful trade in a lawful manner 
Asa Ram v EMPEROR All 796 
Vendor and purchaser. See LIMITATION Act, 1908, 

Sou. I, Arts. 61, 83 821 
— Suit for price—Buyer cannot approbate and 

reprobate. 

“A buyer cannot be allowed toapprobate and repro- 
bate Hecannot set up the plea that the seller had 
no title in defence to- asuitfor the price unless he 
is ready and willing to give up the properties JRPAN 
ALI v. JoGENDRA CHANDRA Das Cal. 241 
Walver. See CIVIL PRoOEDURE CODE, 1908, O a 

BR. 90 
Waljib-ul-arz — Construction —“Zauja uski wari: 

kamil mal matruka hoti hai,” meaning of— Adverse 

possession— Death of owner leaving mother and 
widow—Mother not entitled to property—Mother 
coming into possession-— Possession for twelve years— 

Mortgage by mother—Vatidity of 

Where a wajib-ul-arz provided that on the death 
of an owner leaving’ no son “Zauja uski wari 
kamil mal matruka hoti hat.” —_ 

Held, that the expression meant ‘his widow becomes 
the full or absolute heir. to the properties left by the 
deceased’ and the wajib-ul-arz conferred upon the 
widow of asonless owner, ful proprietary rights in 
the properties left by him. l 

On the death of a childless owner, leaving his 
mother and his widow, the mother, though not 
the rightful heir, took possession of the property and 
held it for more than twelve years as auch and 
mortgaged it after the expiry of twelve years of 

sion: 
Pl, that the possession of the mother being 
adequate in continuity, publicity and in extent was 
adverse to her son’s widow and to persons who were 
entitled to get the property after the father's death 
end that the mere fact that mutation was ordered on 
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condition that she would have no powers of transfer, 
did not affect her title to the property 

Held, also, that the mortgagor having become the 
absolute owner by adverse possession, the mortgage 


was valid and enforceable. ABDUL RAHMAN Kaan v. 
AHMAD KHAN Oudh 831 
Wakf See MUHAMMADAN Law 799 
Will. See Customary | awiN W F, P.) e812 


Ss 





Bequest of absolute estate to sons—Condition 
against partition till youngest son attained majority 
— Validity. 

Where a testator declared in unmistakable terms 
that his three sons were his heirs and were absolute 
owners, in equal shares, of his movable ard immov- 
able properties but in a subsequent clause of the 
will, he tried to restrict their power ofalienation and 
partition in respect of immovable properties until 
the youngest of them had attained majority: 


Held, that the condition restricting partition 
and alienation was void. Umrao SINGH v. BALDEV 
Lah 615 


Construction—Creation of absolute estates 
with two life estates intervening—Limitation Act 
(IXlof 1908),s. 18, Sch. I, Art. 120—Suit for recovery 
of share of property in possession of co-legatee—Art. 
120, if applicable—Co-sharer having duty to disclose 
knowledge about property—Non-disclosure by co- 
sharer—Eiffect— Whether extends limitation— Burden 
of proof of knowledge—How discharged—Release 
deed—Whether effects relinquishment of property 
existence of which is not disclosed by emxecutee of 
deed—Estoppel, plea of—When available. 

A will executed on llth April, 1868, provided, that 
certain Government Promissory Notes should devolve 
on the testators' wife and on her death to his daughter 
and on the death of the daughter to his grand-sons 
by the daughter. The daughter had two sons A and 
B. A died before his mother and grandmother 
leaving a son P. After the death of the testator's 
wife, his daughter died leaving a will, which made 
no specific mention of the Government Promissory 
Notes. Soon after P attained majority in 1901, B 
took from him a conveyance of his entire property. 
Subsequently B died in 1915, leaving him surviving 
his widow D and a will by which he left all his 
ancestral and self-acquired properties to her in ab- 
solute right. In 1922, P executed a release. deed 
relinquishing allclaim against the estate of B in 
return for a deed of gift executed by D in favour of 
P's wife of the properties which P had conveyed to 
B in 1901. No mention of the Promissory Notes 
was made in either of these documents In 1926, P 
instituted a suit against D for declaration of title 
and recovery of possession of a half share of the 
Government. Promissory Notes on the ground that 
he came toknow ofthe Promissory Notes only in 
1922. it wasfound as a factthat this last allegation 
was true, knowledge ofthe Promissory Notes not 
having been disclosed to him atany time: 

Held, (i) that the intention of the testator was 
that the bequest would go tothe widow for her life, 
then to the daughter for her life and, therefore, to 
the grand-sons absolutely, in other words to create 
an absolute estate inthe grand-sons with the two 
life estates intervening, a thing not un-known or 
repugnant to Hizdu Law, and hence P, whose father 
was alive at the time of the death of the testator, 
was entitled toa half-share in the Promissory Notes 
as prayed for. 

(it) that the case was governed by Art. 120, 
Limitation Act, and that the plaintiff had six years 
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to sue from the date when the right to sue accrued. 

(iii) that being a co-sharer with P, a duty was 
cast upon his uncle B to disclosethe facts abont the 
Promissory Notes and ifhe remained silent when 
there was sucha duty, there was concealed fraud on 
his parton which P, the plaintiff could justly rely 
to get over the bar of limitation; and that the 
burden wason the defendant to show that the 
plaintiff had ‘clear and definite knowledge’ of the 
facts which constituted fraud which is tno remote to 
allow him to briuz the suit. To discharge this 
burden, itis not enough for the defendant to show 
that the plaintiff had means available to him for 
coming to knowof the fraud: 

iv) that the plaintiff wasentitled to rely ons 18, 
Limitation Act and time began to run against him 
only from 1922, when he acquired knowledge of the 
Promissory Notes; 

(vì that as regards the deed of release executed-by 
P it did not operate as a relinquishment of P's claim 
to the Promissory Notes there having heen the con- 
cealment on the part of B regarding him and that 
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the defendant ‘who has obtained the properties left 
by his will, can have no higher rights and equities 
in her favour than B himself had. She is not in the 
positien of a bona fide purchaser for value or an 
Innocent third party. To her willapply all such con- 
siderations as could, inlaw and equity, apply to B 
himself. ; 

vi) that there was no estoppel by the deeds of 
release and of gift and that the defendant claiming 


through B whose concealed fraud kept P ignorant 
of his rights, could not set up the pleaof estoppel. 
SWARNAMOYEE DASI v. PROBODH CHANDRA Cal 402 


Words and Phrases:— 
Zauja uski waris kamll mal matruka hoti 
hai, meaning of. See WAJIB UL-ARZ 831 
Workmen's Compensation Act (VIII of 1923), 

s 2 (1) (di—‘Unmarried daughter'—Whether 

includes widowed daughter. 

The expression ‘unmarried daughter’ in œ. 2(1) 
(d), Workmen’s Compensation Act includes a widow- 
ed daughter. SoLEMAS Bist v. East INDIAN Peas P 

| al. 
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Company Law: Power to 
Number of Directors. _ | 
Some: interesting questions relating to’ 

the appointment and election of directors of 

companies and the procedureto be adopted 
by duly appointed directors when they are 
resisted by others claiming to be directors’ 
were recently decided by the Allahabad’ 

High Court in Gur Prasad Kapur v. Ram- 

eshwar Prasad (143 Ind. Cas. 7), a case 

which affords a typical instance of the 
fight, which is not quite uncommon in 

Indian Companies, for the office of director. 

With regard to the number of directors 

articles often provide as follows: “Unless 

otherwise determined by general meeting 
the number of directors shall not be less 

‘than......... or more “than .....” 


Increase 


v. Scindia Steam -Navigation Co. Ltd. 


(1927) 29 Bom. L. R. 1362 is a case of. the. 


latter type. ` ; 


The decision in Gur Prasad Kapur’s case” 


: Navnihal Chabildas - 


appointed are excluded from participation 
in the management of the company there. 
is a continuing invasion of their rights,. 
and the case isa fit one for granting a 
temporary. injunction against the obstructors. 
Order XXXIX, r. 2 of the Civil Procedure 
Code is wide enough, to empower the 
court to grant an injunction in sucha . 
case. < 


Present Day Crime. 
_ Speaking ata conference. on the subject: ` 
of “The Increase in Crime, Facts and 
Fallacies,” held by the Howard. Leagues 
Mr. Alexander Maxwell, ©. B., Deputy > 
Under Secretary of State pointed out the 
decrease in the offences which might be 
classed as social nuisance, although there: 
has not been a decrease in the more serious: 
crimes. The learned lecturer argued that the: 
fact that the prison population is less numer- 
ous must not be taken to mean that crime: 
itself is less prevalent. The decrease only 
means that fewer sentencesare now imposed. 
Though these statements may be true. about 
the state of affairs in England, it is open to 
question whether they would be,applicable 
to conditions in India. It is unfortunate 
that, according to the lecturer, there is in 
England a large increase in the number. 
of crimes commitled by persons under 
twenty one. The question naturally arises, 
how the ieal prevention of crime could be. 
brought about. Improved social conditions. 
will certainly be the best remedy. Even: 
as things stand, a large diminution inthe. 
number of offences against property can. 
be brought about by the public exercising 

greater care in the management of their- 
property. An international detective force, 
again, will to a large extent, conduce to 

the diminution of. crime. When such a 

force comes into being, there will certainly 


referred to above also makes it clear that ' 
where directors who-have been duly. 
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be a falling off in the number of, crimes ° 
committed. hecause the knowledge of almost. 
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certain capture and puhishment will deter 
many would-be criminals. 


Preventive Detention. 

_ The \ utterances of the Lord Chancellor 
on the subject of money«spent on keeping 
criminals in custody, made at the annual 


meeting of the Surrey and London Prisoners’. 
Aid Society, deserve close attention and 
careful study.” Lord’ Sankey “quoted a 


statement -that every one sent to preventive 
detention cost the State about £248..a year. 
and went on to observe that he wished 
some of the money spent in shutting up 
a man could be spent a little earlier so 
asto‘préevent him from ‘becoming an habitual 
criminal. His. Lordship thought that in 
niany instances‘economy was being overdone 
and perhapsin certain cases ıt was economy’ 
gone’ mad.. There‘is-no denying the fact 
that the. weak spot in thè Borstal System 
is-dfter‘care, Prevention would certainly be 
- better, but the difficulties that -beset’ the’ 
public and the State in securfhg prevention 
are too numerous to need mention. Taking 
thingsas they are, therefore, -public money: 
utilised for after-caré work will not be wasted, 
Oonsiderations:.of expense should ‘not -be. 
made .to. hamper the work of: those who 
are trying to prevent young people who 
have gone wrong from becoming habitual 
criminals. -Likewise substantial ‘sums “of 
‘ Money. expended on discharged prisoners 
will .be amply justified if it is “possible 
that by such: expenditure, the danger of 
relapse into -crime -will ‘be ‘substantially 
reduced, | 


Insurance: Third -Party's ‘Right to. 
sue. - i 
- A judgment of far-reaching ‘importance 
relating lo insurance was delivered by the 
Judicial Committee on November 4, 1932 
in the case of Alice Marie Vandepitte v. 
Preferred Accident Insurance Co., of New 
York, on appeal from ‘the Supreme Court 
of Canada (143 Ind. Cas. 79). Automobile. 
insurance policiesusually contain a provision 
that the indemnity ‘provided ‘by the policy 
shall be available, in the same manner 
and under the same conditions as it ig 
available to the-insured, to any person or 
persons while riding in or legally operating’ 
the. automobile with the permission of the 
insured. -The décision of ‘the case in ques- 
tion before the Board -depended on whe- 
ther such clauses are enforceable in law. 
Their Lordships have come to the con- 
*clusion, after a careful consideration of 
the various aspects of ‘the question, that’ 
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such a clause gives no enforceatle right 
to anyone. The clause constitutes, in their 
opinion, “merely a promissory representa- 
tion or statement of an intention 
on. the part ‘of the insurers not 
binding in law or equity”. There is no 
liability at law on the part of the insurers 
as there is no animus contrahendi belween 
the parties. There can also be no trustin. 
favour of persons other than the insured 
in the absence of clear evidence of an 
express intention- on the part of the assured 
to constitute himself a trustee. Even if it 
be assumed thatthe assured had constituted 
himself a trustee, the policy would be void, 
in~ respect of such risks as the assured 
cannot be held tohave any insurable interest 
in the chance of third persons becoming 
liable for damages. Further, the theory: of 
trust is inapplicable to such cases as doctrine, 
of equitable interest of a beneficiary under 
a contract of a third party relates to, 
benefits under the contract, whereas‘in an 
insurance of this kind services, duties and 
obligations rest on any person claiming to, 
be insured which necessarily involve consent 
end privity of contract. Oo 
“Though their Lordships have decided that 
such ‘clauses are unenforceable, they have, 
thrown out a caution which. insurance, 
companies might well remember: “Honour 
policies are commonin insurance business, 
and any insurance company which failed 
to fulfil its ‘honourable obligations’ would. 
be liable to payin loss of business reputa- 


‘tion,’ ` ; be ee | 


Foreign Lawin the British Empire... 
An article under the above heading, 
appearing in the . March number of ‘The - 
Round Table’ contains an interesting sum-. 
mary of the variety of the.systems of law 
prevailing in the British Empire.. The 
stupendousness of -the task beforethe Judi-. 
cial Committee of the Privy ‘Council will, 
be clear when one considers the variety of 
the systems of law that their Lordships- 
have todeal with. ‘The learned contribu- 
tor to the ‘Round Table’ contrasts the. 
policy pursued by England and the con-. 
tinental nations in regard to the imposition. 
of their own laws on the colonies and de- 
pendencies. At all stages in her history. 
France tended to impose her own law for 
the. time being on her colonies and: de-. 
pendencies, although neither France nor- 
Holland attempted to introduce: into their 
colonial system the:whole volume of French. 
or Dutch legislation and jurisprudence, . 
An eclectia policy was followed by both,’ 


1933. j 
Neither stayed “to- inquire whether a new 
colony had any common law worth preserv- 
ing. More or less the same course was 
followed by Spain also. . But England was 
saved from the  fetters: of the colonial 
policy of the continent by “a well establish- 
ed principle -of her constitutional law, 
that whereas in colonies foundéd by settle- 
meat, the settler takes with him the law 
of England, in those acquired by conquest 
Vr cession, the existing law - remains in 
‘force, mutatis mutandis, “unless and until it 
has been. abrogated by: the new governing 
‘power’. In British India, 
laws of the Hindus, the Muhammadans and 
Sikhs are administered - in Courts and the 
highest tribunal has made the weighty 
observation that a clear‘and immemorial 
usage or custom has often outweighed the 
written text of law. In Hast and West 
Africa, native laws and customs ‘not. re- 
pugnant to natural justice’ have been up- 
held. In a recent appeal from West 
Africa their Lordships of the Privy. Council 
have said that as regards points of local 
law. and “custom, the decision of the trial 
Court should be given great’ importance. 
It was, however, inevitable that “in their 
main features, English criminal law and 
procedure and law of evidence should be- 
come law for the Empire generally and 
that the unification of colonial law on 
English lines should be regarded as an 
ideal worthy of pursuit”. But England has, 
in no single. instance, set~ aside. en bloc 
by legislative act, a foreign system of 
jurisprudence SO Jong as its roots were 
buried deep in the ‘life and affections of 
the country. -~ : 


Security ` ‘pond for stay” of. decree: i 
Court-fee. 


- ‘Ths question as ` to whether a security 


bond is chargeable woe stamp duty under: 


_ An -approveris an: accomplice “who. is ‘not 
tried with other persons,--but -who is examin- 
ed.-as a witness. 
committed, by <an organised’ body- of cri- 
minals, it sometimes ~ becomes: impossible 


to connect. the crime with’ any of them: 


except . by: getting - information from some 
one of. their number.. In-such"cases, one 
of the accomplices is offered a. conditional 
pardon on the. term-of his giving evidence 


‘The execution of 


the ‘personal : 


a. _APPROVERS AND CRIMINAL TRIALS. = 
l [CONTRIBUTED TE 


, Where crimes -are secretly . 
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the Stamp Act camé up for decision Jo lore 


‘the Lahore High Court in Frum 
J owala “Mal and Kanshi Ram Nara- 
in Das v. Gianchand: 1431. C. 12. 


a decree was ordered to 
be stayed by the Appellate Court subject to 
the judgment-debtor furnishing security 
for such decree a8 may: be passed c ‘on appeal. 

‘The security was furnished. It was contend- 
ed that the security bond though duly 


‘stamped under Sch. H, Art. 6, Court Fees 


Act, was invalid as it had not been 
‘stamped’ as required by the Stamp Act. 
This plea was upheld by the lower Courts, 
In second appeal, in view of the conflict 
of views expressed ‘in Guranditta Mal v, 
Gurdasmal-Ram Chand (91 Ind. Cas. 712) 
and Muhammad Ewaz v. Manch Mian (117 
Ind. Cas. 226), the case was referred to a 
Division Bench. In delivering the judgment, 
Mr. Justices Bhide approved, of the ETR in 
Muhammad Ewaz v. Manch Mian (117 Ind. 
Cas. 226) and pointed out that a similar 
question “has been decided by a recent 
Special Bench in Ghulam Muhammad v, 
Emperor (141 Ind. Cas. 301) ‘and held that 
the security bond m the present case hav- 
ing been given in pursuance’ of an orde 
of the court under ‘the Civil Procedure 
Code, and as it imposed only a personal 
obligation on the surety, the bond fel} 
under Art. 6 of Sch. II, of the Court Fees 
Act and was not chargeable with duty 
under the Stamp Act also. The view of 
law taken in this case as in the 
Special Bench case above referred 
to agrees with the view taken by a Full 
Bench of the Calcutta High Court in In ré 
Reference from the Munsif, Fourth Court, 
Habigang (89 Ind. Cas. 289), though it is 
at variance with the decision ‘of the Oudh’ 
Chief Court reported as Secretary of the. 
Board of Revenue, U. P., Allahabad v. talia 
Bak:h Singh (182 Ind. Cas. 225). 


against other criminals. This accomplice- 
is called an appraver and his evidence is 
called King’sfevidence. Such conditional 
pardon ' protects from . prosecution the 
‘approver who makes a full.and true dis- 
closure of the whole of the’ circumstances 
within his knowledge relating to the offence 
and the offenders. 4 
The - law on the a of ap- 
provers is laid down in 58e- 337- and. 338° 
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of the Criminal Procedure: Code. The 
procedure laid down in s. 337 is an excep- 
„tion to-the general rule that the statement 
of an accused person -is not to be usad as 
‘evidence against a co-accused -unless he 
-implicates himself to the same extent and 
runs the. same risk.as those jointly accused 
with him. It should be clearly noted that 
no condition isto be attached as to how 
-he should depose. It will be clearly illegal 
to .bind over the approver to any particular 
Statement, and to make it a condition of 
the pardon that he must profess to have 
‘been present .at the time when the offence 
was actually committed. on 
' . Under the English Law, “The strict 
performance of the condition gives - only 
an equitable title to a reeommendeticn for 
mercy.” (See-Russel on Crimes, 6th Edition, 
Vol. III, pp. 642 - 643). In cases of treason-or 
felony-conditional pardon may be. tendered 
by. the justices before commitment and it 
has. to be approved of by the Court: of 
Session.. .This practice seems to have been 
incorporated in ss. 337 and 338, Criminal Pro- 
cedure Code. te, Oh o 
. in taking one of the. prisoners asan 
approver, the, court -usually considers two 
things:—(1) Whether the prisoners carbe con- 
victed without. the evidence of the accom- 
plice; (2) whether. they can be convicted 
with his. evidence. So, if- there be no 
reasonable probability of a conviction even 
with his evidence, the ‘court will refuse 
to . admit him as a witness. When - an 
accomplice is absolutely necessary for the 
ends of justice to be examined as a witness, 
then the court should select such a person 
who is acquainted with every circumstance 
relative tothe offence and with every person. 
concerned as principal or abettor inthe 
commission of ‘the offence,- and. who is 
willing to tell the whole truth and to 
conceal nothing. It must first be decided 
whether the witness in question is in truth 
an accomplice or merely posing as an 
accomplice; and when it is once established 
that he is an accomplice, then the next 
practical question arises, who are the 
other accomplices, and at this stage when 
his evidence implicating .others has to.be 
weighed, the application of the maxim that 
It is unsafe. to convict, solely on the 
uncorroborated testimony of an accomplice, 
comes into play. < 
Mr. Mayne in his pamphlet called “Hinis 
‘on Confessions and Approvers” says the 


following: “Where the crime is an isolated: 


transaction, it will be best, if poss:ble, 
fo fix upon one- who -has. boine the least. 


guilty part in.the matter. For instf£nce, 


in a gang of robbery attended with murder, 


to select one who was led into the crime, 
or, who took aminor part, rather than one 
of the ring leaders and actual murderers. 
Such aperson will have less to conceal, 
which , tells against- himself, and. will, 


therefore, ! be more truthful. He is also 


likely to be leşs.intimately connected with 
the other accomplices, and therefore, more 
ready - to inform -against them. On the 
other hand, where the crime is 2 matter 
of wide organisation, as for _instance, 
an extensive system of. gang 
robbery it will be advisable to select an 
old offender, as_ his information, if true, 
will be much more, valuable”. As stated 
at the beginning, the approver should not 
be bound over to any particular nerration, 
the principle underlying, it being that 
the law should be so smoothly worked 
that the temptation to the accomplice to 
strain the truth, should be es slight as 
possible, l 

There may be several. ways in which a 
man-may be directly :or indirectly con- 
cerned in or privy to the commission of 
the offence which ıs under investigation, 
inquiry ortrial: It may be (a) by co-opera- 
tion i.e., by mtentionally co-operating in 
the commission: of the . offence by doing 
any-one of those acts,. either singly or 


‚jointly with any other person. 


(b) Eech man may operate in his station 
at one and the same instant towards the 
same common end and by such act give 
countenance, encouragement. and protection 
to the whole gang and thus ensure success 
of their common enterprise. .-- -; 4. 

(c) Thirdly, a man may help to bring 
about a commission of a crime although 
he mey not actually commit it by (1) 
instigating it (2) by. engagingin a con- 
spiracy -to do it (3) by aiding in. the doing 
of it. If may be useful to recapitulate 


_here s. 10 of the Indian Evidence Act 


which enacts that where there is reasonable 
ground- to beliéve that two or more persons 
have conspired together to commit an offence 
or en actionable wrong, anything said, 
done or written by ‘any of such persons 
in reference to their common intention, 
after the time when ‘such intention ‘was 
first entertained by any of them, isa relevant 
factas against each of the persons believed 
to be so conspiring as well for the purpose 
of proving the existence of the conspiracy 
as for the purpose of showing that any 
such person wasa party to it. 
Under the ‘Indian. Law, there. can be no. 
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abetfoent of an offence after it has been 
committed, Many a time the question-has 
arisen as to how far ipresence or absence 
of a person at the time. of thé commis- 
sion: of the crime can be construed as 
evidence of complicity. It must be obser- 
ved that .no general rule can be laid down 
with regard to this matter. , It all depends 
on she facls end circumstances of the 
particular case as to how far. the presence 
by itself may be construed as an indication 
of complicity in the crime. If from the 
“facts and circumstances it appears that 
there was an instigation or an ect or an 
illegal omission on the part of a ‘person 
with intent to procure the commission of 
“an offence, then certainly he will be held 
to have abelted the commission of the offence 
in question. It was -held in two of the 
earlier cases:Queen-Empress v. Hyder Jolaha 
6 W. R. 88 Cr., and Queen-Empress vV. 
Nityo Gopal Dass, 24 W. R. 80 Or., that 
where a person accompanied another and 
“quietly stood by whena murder was being 
‘committed by that other, he was guilty of 
abetment -of ,.murder by illegal omission. 
But: where a person joins the murderers 
in concealing the body, he is guilty not 
of abetment of murder, but causing the 
disappearance of evidence of crime under 
's. 201, Indian Penal Code. (See Queen 
Empress v. Goburdhun Bera 6 W. R. 80 Cr.) 
` Approvers, and accomplices are’ not, in 
respect of credibility like ordinary witnesses, 
and their -evidence being-tainted, courts 
should be careful to scrutinise their evi- 
dence before accepting such evidence. 
There area number of -reasons for doubting 
the truthfulness of en accomplice or an 
approver.end for requiring corroboration 
of such evidence: in material particulars. 
_ (1) According to the very statement of 
an approver he hes participated in the 
crime ‘and hence he is not a reliable man 
and ‘he is likely to disregard the sanctity 
of an oath. Bs 

` (2) An approver will try to make his 
share in the*crime as slight as possible 


and to throw the blame upon the others. 


in order that’ he may: not be too much 
lowered inthe estimation of the public. ~~ 
~ (3) As observed in Queen-Empress v. 
Reaz Ali'6.W.R.°77 Cr., “There always 
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will -esist “in: the. minds of persons who 
are themselves liable to punishment, a 
notion that. they will obtain benefit by 


procuring the conviction of others. 


(4) There may be ‘particular friends 
among the accomplices whom he may try 
‘to exculpate and throw the blame on persons 
less guilty, or, even on persons who are wholly 
innocent. 

(5) An approver may bring about serious 
trouble to his enemies by naming such 
‘persons at his pleasure. “The accomplice 
‘may know every circumstance of the crime, 
and while relating all the other facts truly, 
may, inorder to save a friend, or, gratify 
an enimosity, as is alleged in this ‘case, 
mame some person as one of the criminals 
‘who was innocent of the crime. Hencethe 
‘value of the well-understood rule.” Queen- 
‘impress v. Krishna Bhat, 10 B. 319. - 

(6) When a man is fixed to his‘guilt, he 
may try to purchase’ immunity by falsely 
accusing others. Before giving weight to his 
‘testimony the court should take into con- 
sideration the circumstances under which 
he is ‘selected. Where the statements of 
approvers are first obtained after a long 
detention in Police custody and are recorded 
by a Magistrate’ while such men continue 
still in Police custody the Calcutta High 
Court in Queen-Empress v. Sagal Samba 
Sajao ‘21 C. 642 observed: “That long 
detention seems tous unmistakably to show 


-that those statements were obtained under 


pressure by the Police.” In the case of Amir 
Khan v.Emperor,7C.W.N.457&The same High 
Court observed as follows: “Now this custody, 
was as a matter offact, Police custody, and 
as we learn from the évidence of the Court 
Sub-Inspector himself, it was the custody 
of a Police Officer who had taken part in 
the investigation. It isimpossible to attach 
any weight to evidence obtained | under 
such circumstances. In regard’ to the 
detention in Police custody of an accused 
who had confessed and had been admitted, 
or, was likely to be admitted as an approver, 
it is clear that any evidence that he might 
afterwards give, must be open to the 
greatest suspicion that the . Police have 
arranged his statements so asto fit in with 
any evidence that they may have obtained 


- elsewhere.” 


> - Fo be-continued, 
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Extracts from Contemporaries. | ï 


‘Initials as Signature — | 

In a recental issue of the Mas'achusetts 
Law -Quarterly attention is called to to 
a recent case in an American court, 
where it was held: that a bill of exceptions 
“which had been signed by a judge with his 
initials did not satisfy the Act of Congress, 
which provides that “a bill of exceptions 
‘shall be deemed sufficiently authenticated 
“if signed by the Judge.” Commenting on 
this strict: view of the statute a 
‘writer says that Massachusetts lawyers 
‘have relied onthe sufficiency of judge's 
initials for years both in State and in 
‘Federal courts, and that it is difficult to 
see how initials appended 'to the bill of ex- 
ceptions by the judge are anything but a 
signature. This. extreme technicality seems 
a little strange, specially in the Uniled 
States, where. we might least expect it. 
Again and again the question has arisen 
‘in thecountry as to the sufficiency | of 
initialstas a signature. Execution of a will by 
initals was held in Re Savory (15 Jur. 1042) 
to be good and again in Re Blewitt (5 P. 
D.116). In. Hindmarsh v. Charlton (8 H. 
L. C. 160), it was said that “subscription 
must mean such a signature as is decriptive 
of the witness whether by a mark or by 
initials or by writing the name in full.” 
Indeed, in the matter of signature we were 
in-some matters singularly lax, while in 
others almost -pedantically exacting. As 
everyone knows, ib was, till the passing of 
the Law of Property Act 1925, a moot point 
Whether it was essential that a deed should 
be signed as well a3 sealed. That Act 
requires signing as well as sealing, but 
leaves the law as it was asto the nature 
of thesignature. The Law Times. 

The Prisoner's News-sheet. 

By way of experiment two prisons are 
about to produce weekly newspapers for 
prisoners. These will be prepared in the 
prison, and the ‘selection of the world’s 
news will be in the hands ofthe govern- 
or or the chaplain. It is thought that 
the news system will have advantages over 
the present method by which news is read to 
allthe prisoners once a week by the go- 
vernor orthe chaplain. 

The principle being once admitted that 
it is proper to inform prisoners at re- 
gular intervals of what is going on in 


the outside word, there is nothing objeetion- 


able in the Innovation, and a good deal 


to recommend it, 
6 


‘prisoners it might be criticised, 


‘If the only object of such weekly in- 
formation were to -provide amenities for 
though 
we ourselves would not be inclined to join 
in the criticism. If, however, it is ‘recog- 
nised that the more 2 prisoner is cut off 
from the outer world the less qualified he ` 
is to fit into his place init upon refease, 
then thereis ample justification for keeping 
him in touchwith current events. i 

Needless to’say, crime newswillbe ex- 
cluded. Cricket and football results will be 
given. The whole newspaper will, at first 
consist of no more than two foolscap sheets 


of typewritten matter. The news. will 
therefore, be in summarised form, and 
prisoners will he spared much that free 
men and women suffer atthe hands of 


modern journalism.—Justice of the Peace. .. 


Pedahtic Formality. 

Samuel Warrren, who is now only- re- 
membered by his novel, “Ten Thousand a 
Year,” which he fondly, although. quite 
erroneously, thought wes to depose Dickens 
from his pride of place in the realm of fiction, 
wrote several other works which possess an 
interest for members of the Legal Profes- 
sion. Toone of these he gave the somewhat 
grandiloquent title, “The Moral, Social, arid 
Professional Duties of Attornies and Solici- 
tors,” and it, like all his books, contains much 
curlous learning and quaint comment. 
Among other things, he preserved an 
anecdote of his .own experience on one 
occasion when hewas on a summons 
before Mr. Justice Littledale, a great 
stickler for pedantic adherence to strict 
forms. Warren’sclient had his declaration 
on a bill of exchange demurred to because, 
instead of the words “in the year of Our 
Lord 1834” he had written “A. D. 1834.” 
Warren made a gallant fight in support of 
hissummons to havethe demurrer set aside 
as-frivolous, or for leave to amend by pay- 
ment of a shilling, but Mr. Justice Littledale 
who as has been said, was punctilious to a 
degree in standing on the ancient ways, 
refused toallow Warren s client to do either, 
“Your client,”. said the judge, “has commit- 
ed a blunder, sir, which can be. set right 
only on the usual terms, sir. ‘A. D., sir, is 
neither English nor Latin, sir. It may 
mean anything or nothing, sir. It is plain, 
sir, that here is a material fact and no 
date to it sir.” The judge accordingly 
dismissed the summons of Warren’s client 
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with on which he tells us, athounted ALO. 


£7 or £8. The incident happened, ib will 
be observed, almost a century ago.. We 


have got rid of a vast amount of technicality; < 


although mot all, since--that -date,- ‘but it 
seems that-our transatlantic kinsfolk arein 


some matters still in-thethraldom of form and” 


technicality, and -there is ‘little wonder that 


some of them are protesting lustily against 


their bondage. The Law Times. 
Market value- of a Ghost. 


The only case on: record of a ghost “having 
a market value arose out-of tlie sale of the 


old mansion of Gunmore, near Oxford. The 
purchaser thought that, included in the Sale, 
was the ghost of - Amy ‘Robsart, and when 
he discovered that the place had no associa- 
tion withthe friend of Queen Elizabeth. he 


was not content with crying off. He sought: 


damages for misrepresentation and was 
awarded ten pounds. 


“There is nothing in the realm of spend: 


ing so satisfactory as the spending of money 
on “Yeal estate, upon the erection of : new 
buildings, ‘and upon the renovation of old 
ones’, 


Halifax Building Society, one day. this’ 
week. Quiteso,-as long -as-the'new“build- 
ings have any pretensions: towards- -per+ 


manency. But I know of many that make 
one despair,-and‘how they -ever-came to-be 


passed by the local authorities ‘is-a mystery: 
“One naturally’ 
expected makeshifts during the’trying period 
but there-is: no excuse 
now: for the magnified hen-‘coops that: ‘one’ 


that beggars elucidation. 


soon ‘after the war, 


= 


“said Sir Enoch Hill, President ofthe ` 
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‘sees ‘nowadays in” ‘course of Construction 
all over the country. 

And ‘while we` are buildine huts with 
fancy trimmings, some of our’ old mansions 
are. threatened with destruction simply be- 
cause they are not wanted. Taxes are too 
heavy, and the cost of up-keep, especially 
if one is dependent a lot on local traders, is 


outrageous. ‘Queensbury - House, on the 
banks -of the Thames, at Richmond: is 
now ` threatened with - the activities of 
the - thouse-breakers., It is "about ‘ ‘to’ 


be put upto auction, and if not sold “the 
land and ihe fabricof the old -historie man- 
sion will be submitted separately, a condi- 
tion of the sale being that the site of the 
latter will be. levelled by the sumynier. ‘No 
one can blame'the owners, who merely ‘bow 
to-a, force of unfortunate circumstances that 
finds its way -all over the Kingdom. 

The need to remove the fear of occupying 
house-owners that work done on;-or ‘in, their 
premises to-give employment to those sadly 
inneed of it, would -lead'toan increased 
rating assessment, was alluded toby -the 
Minister- -of: Health: at arecent ‘luncheon.’ The 
Minister thought it was an exaggeration of 
the case, but the did not suggest the grie- 
vance did: not exist; -and until they “know 
exactly how they stanid, owners of-property 
will be - slow to accept the gesture of “the 
building . societies made in good faith and 
with a commendable desire to lend a'hand: 
in the -lessening óf- ‘unemployment: ~The 
Solicitors’ ‘Journal: 
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“Recent: ‘Legislative Measures. se i” # 


The following ate have received the Actis intended to -provide for the imposition 


of additional duties of customs on‘imported ` 


assent of the Governor General :— be 


Act No. VIII of 1938. l 

- The Indian Tariff (Ottawa Trade Agree- 
ment) Supplementary. Amendment- . Act. 

Act No. IX 0f.1938. - 

The Provincial Criminal Law, . Supple- 
menting Act, 1933. 

Act No. X of. 1983. ... 

Auxiliary: Force. (Amendment Act), 1933, 

Act No. XI of 1938. 

The Indian oe Shipping (Amend- 
ment). Act, 1933,.. . 

Act No. XII of 1933... 


The Indian Income tax Geman Ket, 


1933. 
_Act No. XIII of 1938. 
Safeguarding ofIndian Industries Act. This 


goods for. the -purposé.of safeguarding 
industries in British India. As the- States 
ment of objects and -reasons indicates, this. 
is to enable “prompt ‘action-to be taken to: 
meet any serious menace o-Indian indust- 
ries which may arise from -special condi- 
tions in any country outside India resulting 
inthe-importation ofits produce or manu- 


` factures into this -country at pone which 


endanger Indian Industries.’ 


“Act No. KIV of 1933. 

-The Indian Tariff (Amendment:Act), This ; 
amends the Indian Tarif Act, 1894 -and -is 
necessitated by the ratification of the Ottawa 
Trade Agreement -by the Indian Legisla- 
ture, 





3 | JOURNAL 
| Notes of Recent English Cases. 


Workmen's compensation—Partial disable- 
` mentdue to accident—Measure of compen- 
. sation. ` ge "AE 

, Where a partially disabled. workman has 
resumed work for his former employers, in 
calculating. the. amount of compensation 
due to him, the arbitrator should not take 
into consideration any changes in the basic 


_rates of wages which may have occurred - 


since the accident (Lord Hanworth, M.-R. - 
Slesser and- Romer, L. JJ.) Matthews v. 
Harland & Wolff, Ltd. -102 L; J. K. B. 
170. l | | l 
Contract—Consideration—Breach of con- 
- tract — Suit for damages—Debtor to obtain 
amount of debtand payit through Bank 
—Amount to be paid to account of Solicitors 
. of creditors at another Bank—Validity of 
- eontract—Bankruptcy notice, service of, on 
debtor in presence of business associates— 
Damages, measure of. . ME 
| The plaintiff, a trader, was indebted to 
the defendants in a certain sum. The 
defendants issued a bankruptcy . notice 
against plaintiff. It was agreed between 
the parties that, if on a certain date the. 
plaintiff had paid into a bank the amount. 
tothe creditors’ solicitors at another bank,- 
that payment would satisfy all sums due 
and. that the bankruptcy. notice would be 
withdrawn. The sum was duly paid as 
agreed and the defendants were informed of 
it. But the defendants served the bank- 
ruptcy notice on himin the presence of two 
of his business associates. In a suit for 
ages : - | 
es id that there was sufficient considera- ~ 
tion to prevént the alleged ‘contract from. 
being nudum pactum, and that. the plaintiff, 
was entitled to damages which are.reason~ 
-able and temperate, and that his claim was 
not limited to nominal. damages for the 
injury caused to his credit. (Macnaghten, 
J.). Vanbergenv. St, Edmunds Properties.. 
102 L, J. K. B. 177. 4 ar l = 


wa 


Criminal Law—Charge for ‘manslaughter 
“and - dangerous driving—Acquittal of 
manslaughter— Conviction for -dangerous 
driving-Same evidence—Verdict, | if 
| Witere the ‘accused was- charged of- two 
offences, manslaughter and -driving a motor 
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vehicle in a manner dangerous to the public, 
and the prosecution relied on the same evi- 
dence insupport. of. both charges and no 
order was made. by court for trial of the 
counts separately, and the jury acquitted the. 
accused of murder convicting him of dange- 
rous driving only: °’, 

- Held, that the verdict of the Jury was 
neither inconsistent nor bad in law, inas-' 
much as if there had been two separate 
indictmenis tried at two separate times. he. 
could notin reply tothe charge of danger-, 
ous driving have put forward successfully 
the plea of autrefois acquit. (Lord Hewart,” 
C. J., Avory, Branson, Charles and Humpb-. 
athe JJ.) R.v. Stringer, 102-L. J. K.B.’ 
06. EN l 


Divorce—Domicil—Evidence of- husband's 
- former declarations of intention to ac- 
quire domicil of choice—Admissibility. 
The wife petitioner prayed for a dissolution, 
of marriage on the ground of her husband's 
adultery., The husband alleged that the 
court had no jurisdiction, he being domi- 
ciled in France.. The court directed the 
issue as to domicil to be tried separately: 
_ Held, thatevidence of the husband's for- 
mer declarations to acquire a domicil of 
choice in the country where he was conti- 
nually resident at the time of the declara- 
tions, was admissible from persons to whom | 
such declarations had been made by him, 
and that such evidence should be given due 
weight. (Lord Merrivale, P.) Bryce v, 
Bryce, 102L.J3.P. 1, di 


Divorce—Wife's petition—Security . for 
costs paid into court—Husband’s death— 
Costs, if can be paid to wife's solicitors. . 

- Where on a petition for judicial separa- 

tion, the husband paid into Court acertair: - 

sum for security of the wife's, costs and the 

husband died before making of the decree: . 
Held, that the court had jurisdiction, as in. 

cases of abatement in other divisions ofthe . 

High Court, to order _payment of the wife's 

costs incurred before the husband's death, 

out -of the security deposited. (Lord Han- 
worth, M. R., Lawrence and Romer, L. JJ): 

Beaumont y. Beaumont, 102 L, J.P. 4, . 
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Notes and 


Following Trust property. R 
The decision of. the Judicial Committee 
in The Official Assignee of Madras v. 
Krishnaji Bhat (143 Ind. Cas. 162) con- 
tains an authoritative pronouncement on 
` a point relating to the doctrine of follow- 
ing trust property upon which some doubts 


have been entertained in India. If a trust - 


fund has beenimproperly employed by the 
trustee in the business of the: trustee .the 
beneficiary would be entitled to a charge 


upon the whole of ‘the assets of the business. 


for the amount due to him. Section 66 of 
the Indian Trusts Act, 1882,makes this point 
clear. But it has often been argued that 
no such right could be accorded to the bene- 
ficiary if 
funds in the business was in pursuance of 
the termsof thetrust. The use ofthe word 
‘wrongfully’ins.66 would seem to support 
‘this argument to some extent. The 
Judicial Committee have definitely held 
that there 1s no substance in this -conten- 
tion. In their Lordships’ view there is no 
distinction between a rightful and a wrong- 
ful disposition of the property so far as 
regards the right of the beneficial owner to 
follow the proceeds. “It is an undoubted 

principle that as between cestut que trust 
` and trustee, and all parties claiming under 
the trustee;otherwise than by. purchase for 
valuable consideration without notice, all 
‘property belonging to -a trust, however 


much it may be changed or altered ‘in its ` 
nature or character, and all the fruit of such 


property, whether in its: original orin- its 
altered state, continues to be subject: to or 
affected by the trust.” rs a 


Income tax: Deduction of Mainten- 


ance Allowance paid under decree’ 
| tgs 


creating charge. 

Decrees declaring a charge for mainten- 
‘ance in favour of one person on the property 
of another are very common in-India and. 
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the employment of the trust- 


Comments. 


-~ the Judicial Committee have recently pro- 


nounced their opinion on’ the question 
whether amounts paid under such decrees 
could be excluded in computing the assess- ' 
able incomeof the person who makes the 
payment. Vide Bejoy Singh. Dudhuria v. 
Commissioner of Income Tax, Calcutta : 
(143 Ind. Cas. 145), The assessee 
succeeded to the family ancestral 
estate on the death of his: father. 
Subsequently his step-mother brought a 
suit for maintenance against him in which: 
a consent decree was made directing the’ 
assessee to make a monthly payment ofa 
fixed sum to his step-mother and declar- 
ing that.the maintenance was a charge on 
the ancestral estate in the hands of the 
assessee. In- computing his income, the 
assessee Claimed that the amounts paid by 
him under the decree should be excluded. 
It was held by the Calcutta High Court- 
(Rankin, ©. J., Ghose, J. and Buckland, J.,). 
that the claim did not fall under any of the 
exemptions or allowances recognised by the 
Indian Income Tax Act. The Judicial Com- 
mittee agreed with this view but 
reversed the judgment of .the Calcutta 
High Court on the ground that the amounts 
paid under the decree were not. 
‘income’ of the assessee at all. Their. Lord- 
ships state the position lucidly in these 
words:—“When the Act by s. 3 subjects to 
charge ‘allincome’ of. an individual, it is 
-what reaches the individual. as income 
which itisintended to charge. In the pre- 


` sent case the decree of the court by charg- 
‘ing the appellant’s whole resources with a 


‘specific payment to his step-mother has to 
‘that extent.diverted-his income from him 
-and has directed it to his step-mother, to 
-that extent what. he receives for her is not 
his income. It is nota.case of the applica- 
‘tion by the appellant of part of his income 
‘in a particular way, it is rather the alloca- 
tionof a sum out of his revenue before it 
becomes income 11 his hands,” 


~ > 


40 
English a and Indian Law. 

In this connection their Lordships have 
pointed out an essential difference between 
themode of texation in Englend and in 
Indie which deserves careful e attention. The 
Indian Inccme Tax Act makes no provision 
similer to that contained in the English 
Code for deduction of tax at the source und 
the consequent reimbursement of the tax- 
payer in case of charges like the’present one 
to which the revenues of the assessee are 
subject. The intention of the Indian Act is 
rather to tax only the ‘real income’ of the 
tax payer than to impose, without right of 
reimbursement, a tax on what isa charge 
upon his income. 


m 


Proof of dëbts in Insolvency. 
It has beer held that a ‘creditor is ee 
to prove his debt in insolvency if it was not 


time-barred on the date of adjudication, even 
though it . wgs ‚so, barred,on thé date ‘on 


which it was sought. to .be proved.- ‘The’ 


question. whether, 2 "debt which was not 
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time-barred onthe dale of the a jnen 
for adjudication or11s admission but which ` 
was barred on thedate of adjudication can 
be proved a— question which does not appear 
to be covered by precedents- arcse for deci- 
sion recently before the Lahore High Court 
in Nizam v. Babu Ram & others (143 Ind. 

Cas. 175), and in view of the general impor- 
tance of the matter, it was referred toa 
Division Bench. The learned J udges -who 
heard thecase (Addison & Bhide, JJ.) have 
answe.ed the question in the affirmative. 

In their Lordships’ view the principle 
enumerated in's, 28 (7) of the Provincial - 
Insolvency Act that an adjudication relates 
back to the date of the presentation of the - 


' application applies to such cases andifthe 


right to recover a debt subsists on the date 
of the presentation of an application by the 
creditor for adjudication of the debtor as 
insolvent, the creditor is entitled to prove’ 
the debt éven thou ghthe debt might be time- 
barred on the date of adjudication. The 
referring Judge Jai Lal, J., was also of the 
same opinion. 


b ee, lan. 


~ 


“APPROVERS AND CRIMINAL TRIALS. 
(Coneluded from 148 Ind. Cas. page 5. ) 


The text: aii to be considered. with 


reference to the evidence ofan approver iB. 


as.to the question of corroboration: ,The 
rule on this subject. is very clearly stated 
by. Cave, J., in (1894) 2 Q. B. 418.-“ It 
is . impossible. to deal wit 
taking sepatfately . each single fact stated, 
and -saying it:is ..a.small matter. and 
does not amount. to. corroboration; . that 
may be so, but whole of the facts taken 
togetherform a strong hody of circumstan- 
tial evidence- in confirmation.” | .To. the 
same effect. the Calcutta High Court. has 
laid down in..R. v. Elliot |(Cr. Appeal 
No. .873 of 1904) unreported case] “If each 
circumstance? be taken singly itisno.doubt 
easy.to attack it; end tosay that this or that 
particular point -iB ` consistent: with the 
innocence of the appellants. _ But in our 
opinion that.:would. be. an erroneous. way 
of dealing with the evidence of corroboration. 
The whole of the.evidence, as to corrobora- 
tion must be looked at, and if it be shown 
that, wherever ‘the narrative of D’Cruz 
-comesin.. contact with „persons outside . the 
actors.in this transaction, it:is corroborated, 
that circumstance.. must.. go... strongly. . to 
gupport the truth of the story, although, if 


the. point. by. 


mitted. 


one takes each point of contact separately, 
one may say that thisor that circumstance 
isnot inconsistent with the innocence of the 
accused.” Inconsidering this aspect ‘of the 
subject, s. 196 of the Evidence Act may 
usefully. be referred to, which lays down : 
When a witness whom ‘it is intended to cor- 
roborate gives evidence of any relevant 
fact, he may. be questioned as to any other 
circumstances which he observed at or near. 
to the time or place at which such rélevant < 
fact occurred, if the Court is of opinion that 
such circumstances, if proved, would cor- 
roborate the testimony of the witness as to 
the relevant fact which he .testifies. . The 
following illustration is given to the sec- 
tion.: aA. an accomplice, gives an account of 
a robbery, in which he took part. He 
describes various incidents ` unconnected 
with the robbery which occurred on his way 
toand from the place where if was com- 
Independent _ evidence of these 
facts may be given in order to corroborate 
his evidence as to the robbery itself. 

But as has been repeatedly ‘laid down by 
eminent Judges, “corroboration ` as to the 


details of, the crime, without corroboration 


=~ mem =o 


as to the per son of the’ accused, is AN orbhless,” 


1999 . 


. To the same effect is the observation of 
Parke; B., inthe case of k. v. Stubbs 25 L, 
J, M. C. 16 in the Court of the Criminal 
Appeal. The learned Judge says “My 
practice has always been to tell the Jury 
not toconvict the prisoner unless the evr 
dence of the accomplice is confirmed not only 
‘as to the circumstances of the ‘crime, but 
alsotas to the personof the prisoner,” and 
-Oreswell, J, added: “You may take it for 
. granted that the accomplice was. al the 
committal of the offence, and-may be gorro- 
borated as to the facts, but that -has no 
tendency to show that the parties-eccuséd 
were there’. -In- an unreported Bombay 
case Jardine and Ranade, JJ., held that the 
confirmation required of an accomplice wit- 
ness, must be not merely as to- the circum-~ 
stancesof the crime, but -as- to, the identity 
-of each person accused of taking a part. 
In short the corroboration must be on 
matters, directly connecting ` the prisoner 
with the ‘offence of which he is accused, 
-As laid down in Emperor v, -Shriniwas 
Krishna, T Bom. L. R. 989, the corroboration 
to the evidence of an accomplice, should be 


such corroboration in material particulars _ 


as would induce a prudent man on the 
consideration of all the circumstances, to 
believe that the evidence is true not only 
as to ihe narrative of an-offence committed, 
but also so far as it affects each person 
thereby implicated. In Emperor v. Baji 
Krishna, Bom. L. R, 481; 1 Cr. L. J, 568: 
Crowe, J. has said: 
ments of approvers, I see no reason for 
thinking that it is other than-a true and 
circumstantial account of the eyents as 
they happened. .Their stories are consist- 
-ent throughout, and agree in all material 
particulars with. the story -told by them in 
their confessions before- the second class 
Magistrate made ab atime when they had 
no expectation of pardon and when they 


-must have known that they were exposing . 


themselvestothe risk of punishment. -But, 
however convincing their evidence may be 
of the facts necessary’ to be proved, it has 


become a settled course of practice not to. 


convict. an-accused person on the uncorrc- 


boraied testimony of an approver, and it, 


has been held that the corroboration ought 
to consis‘ in some circumstance that affects 
the identity of the accused person. The 
amount of corroboration , must depend on 
the circumstances of the particular case.” 
The observations of Lord, Abinger and 


Baron Alderson on this matter deserve 10 be. 


borne in mind as they are usually quoted 
on the subject. “An accepted approver 
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are. spared. 


‘taken a part in them. as 
‘fessed his own guilt, there is generally no 


‘not merely when 


‘participated in the 


“As regards the state- . 


-only the Jury 
“those as to whom 
when two or more 


11 


regulatly employed by the department —a 


villain of the deepest dye according to bis 


own showing —seéms to ‘the people to have 
lifeand death in his hands: those whom 
he denounces are carried before a dreaded 
inquisitional tribunal, those whom he spares 
ared. It is necessary, then, to 
watch the evidence of ‘such men with very 
great care”. In Queen-Empress y. Bykunt 


“Nath 10.W. Ri Cr, 17 Phear, J., has said; 


“Tt has often Been observed by Judges that 
inthe ‘nature of things no one knows so 
well the actual facts of the case as the 
approver who by his own’ admission has 
And, as he has con- 


reason why he should misrepresent them 
except so faras it may be possible for him 


-thereby to shift. 2 measute of culpability 
from his own shoulders, to those of” some 
one else, viz., of courss, to those of the prison- 


ers, against whom he is giving testimony. 


' Henċe the question always isin any given 


case—is the approver “speaking the truth— 
he details the general 
says that the prisoners 
transaction, and did 
that which it was necessary that he should 
have done in order for him to become crimi- 
nally liable to the charge made against him, 
In saying, then, that before the evidence of 


facts, but when he 


“an accomplice can be safely depended upon 


so faras it affects the prisoner, it ought to 
be corroborated, I understand that other 
evidence from sources independent of the 
approver should be forthcoming relative to 
facts which implicate the prisoner in the 
game way as. the story of the “approver 
does.” In a case in which an approver 
speaks to the guilt of -more prisoners than 
“is -confirmed as to some of them 

ury should be advised to acquit 

there is’ no corroboration 
approvers are produced 
against a prisoner and are examined, the 
evidence ofeach approver must be confirm- 
ed. ‘This, as a general rule, is correct, for 
otherwise two conmpanions, in guilt might 
get off by confessing and falsely ‘accusing 
two innocent. persons. But if two or three 
persons should be apprehended at different 
places’at long distances from each other, 
and should each confess and give a similar 
account as to the persons associaled with 
them ina particular dacoity, the staternent 
of each, if made under such circumstances 
as not toraise a presumption of collusion, 
might be proved in corroboration of his 
evidence, such statement. being admissible 


as corroborative evidence under.. 8. 157 of 


one and 1 


2.2 : . 
_ the Evidence Act, The evidence ‘of the 


. Several. accomplices, : so corroborated might 
. þe sufficient to satisfy a Jury, although the 


~ ea 


- evidence of, one of them’ alone could not 


have been safely, acted upon. These are 
matters to which .the altention ofa Jury 
ought, under allciréumstances, to be.special- 


{ ly. directed. with proper remarks from ‘the 


. presiding Judge. Motive for the‘ commis- 
_ Sion-of an offence will not take the place of 
_ evidence. of identification nor will it afford 
, corroboration of the confession. ‘It is equal- 


ly settled that corroboration afforded by the 


_ result of the medical examination is no 
< corroboration regarding the connection’ of 


the-prisoner. The possession of ambiguous-. 


_ ly -worded letters “and telegrams by the 
- accomplice isno corroboration: of the-story 
, related byhim. If isalso well settled that 
_ the confession of-a fellow ‘prisoner is no 


corroboration of approvers evidence eguinst 


` am accused person who has not confessed. 


_ (See Reg. v. Budhu Nanka 1 B. -475, 
| Reg. v. Mallappa: 
_196:. The reason. for 


and 
11 Bom. H.C: R. 
the rule -is to, 
be. found in the remarks of Glover, J., Queen 


Empress v. Jaffar | Ali . 19 W. 
JR. 57 at p. 58 Cr: “Tainted - evidence 
is not better by being -doubled in 


_ quantity.” In other words, tainted evidence 
isnot made better by. being corroborated by. 
` other tainted evidence. ` 


, agsociation is usual. 


“the High Court held that such- evidence is of 
very, little importance and afforded no real . 
. corroboration, for the men were Manipuris, - 
and their being together might have been . 
| for a lawful and proper ‘purpose (Page 658.) 
Mere absence from “home on the night of» 
the dacoity is no legal corroboration of the . 


evidence of the approver, unless there is 


. prima facie sufficient legal evidence to 


.. convict the accused of the offence in ques-. 
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learned Judges said: “I have given much 
anxious consideration and reflection to the 


‘question whether this can be regarded .as 


corroboration showing that Ram Gholam 
participated in the murder. It would no 


-doubt be corroboration of the evidence of 


an accomplice that the prisoner participated 
in a robbery or that he has dishonestly re- 
ceived stolen property, but, in my opinfon, it 
can be carried-no further. It-is quite with- 


‘in the bounds of possibility that a murderer 


might hand thé proceeds of his crime to a 


person who might be found-in possession 


of them and be in guilty possession of them 
to the extent of knowing they were stolen, 
but it requires a very long and dangerous 


-leap to arrive at- the conclusion that the 


“der.” - Under similar. 
„` -Association;:of the accused -before the - 
crime is-insuffigient corroboration if such ` 
In Queen-Empress v. ' 


H 


, Sagal Samha Sajao 21 C., 642, there ` 
.) was. some evidence that some of 
. the .. prisoners - were seen together 
Jin. consultation before’ the offence, 


‘Dayal 10 B. 497 at p. 503. 


possession of the property taken from a 
murdered person is adequate corroboration 


of the evidence of an accomplice, charging 


such person in posséssion with participation 
in a murder.” Queen-Empress v. Mania 
Nana Bhai 
Hari Das, J. and Jardine, J., said: “It would 


be most unsafe to jump tothe conclusion that - 


the accused was jointly of guilty murder 
from hissubsequent possession of “property 
stolen from the deceased. person, which fact 
though evidence of another offence, is per- 


fectly consistent with the hypothesis of the - 


accused's innocence of the offence of mur- 
circumstances: the 
Calcutta High Court has also laid down that 
the production by the accused of the boy's 
ornaments about a fortnight after his death, 
isnot conclusive that he killed him and it 
was held that the accused was guilty. only 
under 8, 411, Indian Penal Code. Butin-a 


| Case In Queen-Empress v: Sami, 13- M. 426 


_ tion, the accused-is not bound to account for - 


his 


movements. (See Queen-Empress v. 
Bepin Biswas, 10 C. 970 at p. 975.) 
The question of recent and unexplained 


. which 


“(in which the accused persons were tried for 


murder ‘and robbery committed:in thesame 
transaction) it was held that recent and un- 
explained possession of the stolen property 
- would be presumptive evidence 
against the prisonerson the charge:of rob- 
bery was similarly evidence against- them 
on the charge of murder. : < 

“The mere fact: that an instrument of 
crime was found in the courtyard of the 
prisoners notenough to connect or identify 


‘the prisoner with the particular offence, of 


- possession of stolen property of the murdered ` 


man as evidence of murder or otherwise, has : 


been discussed in many cases. In- an early 


A. 606 where the only circumstance affect- 


-Case in Queen-EHmpress v. Ram. Saran, 8 - 


“which he has been accused and it cannot 


therefore be accepted as legal corroboration 
(See Queen-Empress v. Poonro Chunder, 13 
W.R. Cr. 1 atp. 8.) But associaiion of the 


accused persons: under extraordinary cir-` 


cumstances and ata place where they are 
not likely: to be unless there. were concert. is 


. ing. the accused was that he--produced some corroboration. A wound received by 
“the jewels from--a- corner of--his -house -the --one-of-the accused at or-about the.time ofthe . 
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e 
dacoity has been considered a direct corro- 
boration as to the person of the prisoners. 
(“ee Queen-Empress v. Durbaroo Dass, 13 
W. R. Or. 14.) Itis not necessary thit the 


‘approver should be corroborated in every 


of the truth ofhis story. 


— 


. Bar. 


. ‘What is 
. Skull?’ 
“ed University College?” 
. by the way, the point is sometimes doubted), © 
_ ‘King Alfred founded it.’ 


_ allege 


particular, but there must be a sufficient 
amount of confirmation to satisfy the Jury 
“The true ruleon 
thé subject of the corroboration of the evi- 
dence of approvers, probably is that if the 
court is satisfied that the witness is speaking 
the truth in some material part of his testi- 
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mony, in which it is seen that he is confirm- 
ed by unimpeachable evidence, there may 
be ajust ground for believing that he also 
speaks truth in other parts as to which there 
may be no confirmation.” (Norman, J., in 
Queen-Empress v. Kalla Chand Dass, 11 W. 
R: Or. 21), and the omission to caution the 
Jury not to accept the approver’s ‘evidence 
unless it is corroborated’ amounts to mis- 
direction calculated seriously to prejudice 
the prisoner's case. 


e 


f Extracts from Contemporaries., 


Law Examinations in the Past. 
Although the ordinary professional cur- ` 


riculum necessary for call to the Bar or for 
admission to the solicitor branch does not 
fall within the scope-of the enquiry by the 
committee recently appointed by the Lord 


“Chancellor, with Lord Atkin as chairman, 
‘it may be of interest to recall that it isonly 
- within the pasttwo generations that the 


Inns of Court set their houses in order in 
the matter of examinations and insisted 


“upon an adequate legal knowledge being 


shown by those seeking admission to the 
Indeed, examinations ofall kinds, 
which are at all searching, are comparative- 
ly modern. Lord Eldonsaid that when he 
was at Oxford the examination for a degree 
was farcical. To quote his own words: - “I 
was examinedin Hebrew and history. 
the Hebrew forthe place ofa 
I replied ‘Golgotha. ‘Who found- 
Istated (though, 


‘Very well, sic, 
said the examiner, 
your- degree.’ ” 


considered that Eldon was here indulging in 
exaggeration, but he himself proceeds to 
g thatthe condition of things 
Lincoln’s Inn (of which he was a member) 


“was little better about the middle of the 


. time 


nineteenth century. At that time, he tells 


. us, the candidate for-call was given a slip 


of paper, which he had to take up to the Ben- 
chers’ table and read. The contents were 
quite unintelligible, for the slip, being one 
of a number, often began in the middle of 
a sentence. Thetopicwas “Whether O. 
should have the widow’s estate?” It was 
said that if all the slips of paper were 
placed together a connected argument might 
be made for or against the widow, and at one 
probably they: were so connected, 


- get. through the Bar examination ?” 
‘you are competent for ` 
Walter Bagehot, in recall- - 
. Ing this story, says that careful sceptics have 


at. 


but those days had long gone bye 
The whole thing had degenerated to th” 
mechanical reading of the question, and this 
was difficult todo with a grave face. If, 
continues Bagehot, the candidate began to 
read the slip quite solemnly he would be 
told by ihe senior Bencher, after he had 
read a few words, “Sir, that will do”; but 
this favour wes granted.only to those who 
showed duegravity;ifthereader laughed 
he had to read the whole slip.—The Law 
Times. `. $$ - 
And Now 

A move for a more efficient training in the 
law was soon seen to be essential. Lectures 
were provided, and an examination was pre- 
‘scribed, but the student was given the alter- 
native of either attending the lecturesor of 


passing the examination; he need not do ` 


both. Bagehot mentions that on one occa- 
sion hemet a barrister and County Magis- 
trate whose legal attainments he much 
suspected, so he asked him, “How did you 
“Oh 13 
said he, “I-was not examined; I attende 
lectures.’ “And were the lectures good?” 
“Oh,” was the reply, “I do not know about 
that; I didnot listen much, Iread Punch 
and that’ sort of thing.’ Since Bagehot 
wrote thé amusing paper from which the 
foregoing notes have been'teken, things have 
radically changed, and now a- searching 
examination is made into the legal 
knowledge ofeach candidate for call. The 
Council of Legal Education sees effectively 
to this —The Law Times. | 


Trading under an Adopted Name. : 
‘the present day “passing off” action 


seldom attracts any public notice, and still 


less raises any question of law, for it usually 
takes the form ofa motion for an injunc- 
tion to restrain the use of the trade name af 


some well-known proprietary article.- In 


E ot 
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“such cases res ipsa loquitur, and there being 
-no-deferice, the`resultis either an under- 
-taking ora perpetual injunction. A certain 
: brand’ of lubricating oil is a household word 
~ in'this connection. But ʻa case- of alleged 
‘passing off under the name of the’ firm is 
, somewhat different; as-there is often: a gcod 
“defence to the claim. In Jay's Ltd. v. Jacob 
(77 Sot. J. 176), the plaintiff company, an 
* $ld-established London ‘firm in the ‘drapery | | 
and dressmaking business, brought -an ; 
action to restrain the defendants from ‘Actions-Against the Crown. l 
carrying on 2 comparatively small: ladies’ There is so much authority in favour of the 
costumers business in Hove, under proposition that an officer cannot bring an 
tHe name of “Jays,” and as neither: of the action against the-Crown that it requires 
stwo partners’. real name was ‘Jey, it might much courage for any of them to commence 
‘appear atfirst to bea case of passing off. | such an actionnowadays. ‘A retired colonel 
. The defendant Mrs. Fay JACOBI, however, had of the Royal Army Medical ‘Corps made 
‘heen employed for many years ‘by another the attempt last year, only to have his action 
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businesses catered :for entirely different 
. Glasses of customers, at any rate so far: as 

their means were concerned. ‘Though the 
“matter had been under the plaintiff's notice 

for nearly two years, they were unable ‘to 
.-adduce any evidence.of confusion or mistake 

between the two businesses, The case is a 
‘useful ‘illustration. of the limits of the 
‘doctrine of passing off,—The Solicitors 
- Journal. 3 
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| firminthe dressmaking business at Brighton, 
in which she -had risen from an assistant to 
managerzss. AS such She had‘-become known 
to-everybody: concerned, staff and customers, 
sas “Miss Jay”. Shewas entitled to adopt 
the jame {or. business purposes, and when in 
4931 the firm which employed her wes 
wound up; she went into partnership with 


dismissed by Mr. Justice Farwell; and the 
learneiJudge’s decision has now ‘been affirm- 


-ed by the Court of Appeal (Kynaston v. 


Attorney-General, The Times, March 7, 1933), 
The officer had to allege a “species of contract” 


“made between himself and the’ Crown by 


reason of the terms of the Royal Pay Warrant 
of October, 1900. It was in force when he 


retired in 1905, but when he was recalled for 
“service in 1914 he -found that it'had been 
superseded by another warrant which, he ` 
` contended, gave him terms of engagement 
less favourable than those upon which he 
retired. He sought every official means for 
1edres3 and ultimately launched an action 
against the Attorney-General. It would be 


anctherlady and in order to preserve the 
-sgoodwill. she had: acquired in her adopted 
name, traded.as “Jays” complying however 
` with the regulations of the Registration of 
-Business Names Act,” 1916. Eva, J.. 
Before’ whom the action came, ‘held that 
‘the claim failed, on the ground _ that 
_ there was no suggestion . that the shop 


“was Ža branch of the plaintiff's impossible without a perusal of the minute 
-‘pusiness, or the - goods .their goods. provisions of the Pay: Warrants to say whe- 
The ther he had a just grievance or not. - But 


The defendant “Jacost had acquir- e ae 
led by reputation the name of “Jay;” and evenif he had, no action can be brought for 
‘was entitled to trade under it, even-though its remedy. Mitchell-v. Queen (1896, 1 Q. B. 
the similarity of the iame- might possibly 121 n) is one excellent authority for that 
Jead to ‘confusion’: with the plaintiffs: proposition, and there are many others. If 
Massam y. Thorley’s Cattle Food Co. Ltd., ‘there is anything in the report which excites 
.14 Ch. D.-748, per BRAMWELL, L. J: “And ‘misgivings, it is the account of the rejection 
in John. Brinsmead and Sons Ltd. v. Brins- of the plaintiff's appeal to the: Sovereign 
mead, 30 R. P:G. 137, the défendant-Stantey “under s. 42 of the Army Act. “That section 
"BRINSMEAD, who had ‘gone into the ‘piano directs that the Army Council shall examine 
business, was.allowed to make and.sell into these complaints and through the 
them under his full name, there being “Secretary. of State make a report to the 
little. risk-of confusion asthe pianos he made Sovereign and receive His Majesty's direc- 
: Sere of a much cheaper class than those of tions. Whilst fully and respectfully endorsing 
the plaintiffs’. Any “passing off” proved was the decision of the Court of Appeal, we may - 
done, not by the defendant, but by unscru- say that the wording of s. 42 seems to imply 
.pulous dealers, some of whom sold pianos the right of the appellant to be heard ın 
‘at £10, bearing the name “Stanley Brins- ` support ofhis complaint. He was not heard; 
mead” as genuine “Brinsmead” pianos. In but if he should have been, he must seek a 
the present case theléarned Judge thought remedy elsewhere than in the courts: —Th 
.. there would not even be any risk of con- Law Journal. 
fusion, as the two names “Jay's Ltd.,” and | ; 
“Jays were not the- same, and the two ' 
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In Search of Poisoh. i 

In the Paddington Coroner's Court recent- 
ly after some discussion as to the harmless- 
ness or otherwise of a specified dose of 
the drug nembutol,. a. 
swallowed a tablet of itto demonstrate - his 
contention. Such conviction in backing 
his proposition suggests that trial by ordeal 
of expert witnesses might well be consider- 


ed by the Hanworth Commission as 2 reform i 


worth initiating. . F 
In his latest. collection of’. trials, Mr. 


Storrie Deans tellsof.an extrdordinary feat — 
of the clebrated’ Dr. Thomas Bond in con-- 


nection with a poisoning case which involved 
a drug not at the time very fully investigat- 


ed. After he had .stated that so..many 


grains constituted. a fatal dose and 
that such and such symptoms would 
follow, the opposing Counsel proceeded ‘to 
cross-examine him as to his opinion. “That, 


of course, is hearsay — the result of what you. 


have heard or read?” he asked. “No, sir.” 
you know anything about it except by 
reading and by what you have been told?” 
“I know from personal experience.” 
Counsel was indignant,’ and the judge 
incredulous, and Dr. Bond continued:: “I 
had so oftenheard doubts expressed that I 
made up my.mind to experiment. I took 
x grains of it myself; I found that I felt just 


what I have described, and I “was on the. 


point of losing consciousness when I gave the 
signal tothe gentlemen who were assisling 
meand they forced a powerful emetic down 
my throat which made me violently sick and 
they also applied the stomach pump. . I have 
no doubt that by their action they saved my. 


life.’"—The Solicitors’ Jurnal,  - -o 


Collusion in Divorce. | 
The recent decision of the Court of Appeal 
in Drummond v. Peel (The Times, March 8, 
1933) shows once more how vigilant our courts 
ure to detect collusive agreements by persons 
who are about to seek dissolution of marriage. 
In.this case Mr.. Justice Bennett condemned 
as collusive a deed made between’ husband 
and wife in July, 1927, whereby the wite 
agreed to pay a considerable sum every 
` month to her husband. At the date of this 
deed the wife had obtained a decree nisi but, 


in her case before the Judge below, had.. 


alleged that the deed was founded on a pre- 
vious verbal agreement (of September, 1926) 
between her and her husband. By this, 
it was said, he undertook td make no coun- 
ter-charges in the divorce proceedings,provid- 
ed he were well paid for his silence. The 
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By 


solicitors who prepared the deed of July”: 


knew nothing of these. earlier agreements 


-and were certainly. free. of any . possible 
criticism; but the husband and wife knew all . 
about them, and this was enough to vitiate-. 


the deed. The crux.of the matter is always 
the: question whether facts have been.. with 


held from the Divorce .Court which that . 


court ought to know. Churchward v. Church- 


ward (1894, P. 7; 64 L. J., P. 18) is,.per- - 
- haps,-the -leading case on the subject of. 
collusion,. and shows that.the Court. will ' 
as collusive which: 


condemn ‘agreements 
make it possiblethat such facts should be 


concealed, ‘even though there be no sign ; 


The main. point: this week . 
was whether a deed made after decree nisi . 


that .they exist. 


could be connected with a previous verbal 
agreement so asto incur or inherit its taint.. 
On this point there is sometimes room for 
argument; but.the Judge below ‘had: ho 
difficulty about the: matter, and on such} 


: a point the higher court will be -slow. to. 
“What do you mean by ‘No. sir’? -How can - 


differ from that wherein the witnesses 


are: 
heard:—The. Law Journal... See ate 


Law and Ethics. : SE 
Mr. Augustine Birrell tells.a story that in 
the‘old days before the fusion òf law and equi-' 


ty the disappointed suitor as he emerged from , 


a cominon-law:court might be heard to say,. 
“Well if this is law, give me equity”; while.if: 
perchance it was in a-Chancery .Court that 
he had suffered reverse, his language was, 
“Tf this is equity, give me law: -He had his 
own ideal of justice to which as it seemed to: 
him neither tribunal conformed. Lord. 
Macmillan, who is. not merely a distinguish- 
ed lawyer, but a. keen student of. moral 
philosophy, in a lecture recently delivered: 


to the Associated. Societies of the Universi- . 


ty of Edinburgh;.on the. subject of law and 
ethics, speaks ofthe contrast often drawnin 
popular parlance between lawand justice; 
and he, too, conjures up the picture of an 
indignant citizen, smarting under a. judicial 
decision, saying, “It may. be law, but. itis 
not justice,” It may well be so, for; as-the 
learned..Lord. went.. on. to remark, 
not infrequently Judges have been 
heard saying that they regretfully found 
themselves’ compelled by the law to pro- 
nounce a particular decision which obvious- 


-ly.offended their sense of fairness, . and at 


the same time giving forth a-:hint that it 
was forthe Legislature to intervene: and re- 
dress the law’s injustice. Lord Macnaghten 
once sald, “It is a public scandal when the 
law is forced. to uphold a, dishonest act® 
Happily, the occasions when this conclusion 
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is, foreéd upon thé courts aré tot frequent, 
andin the main it is;the case that law and 
ethics live together .in unison. Lord 
Macmillan cites three comparatively recent 
cases in which, as he says, the courts have 
recognised, as against what some might re- 
gard as strict law,:-the moral virtue of 


altruism: Wilkinson v. Kinneil Cannel & 


Coking Co. (1897), 24 Rettie 1001; Brandon v. 
Osborne, Garrett & Co. [1924] 1 K. B. 548: 
and Gregory v. Muller (1933), The Times of 
9th February.. In concluding an admirable 
address, Lord Macmillan uttered these com- 
forting words:. “The surest hope of promot- 
ing the welfare of the individual and of the 
community les in the wise co-operation of 
law and: ethics.”:—The So 1citors’ Journal. 


Encomium the 


Montaigne’s on 
' Chinese =. 
At the: moment when happenings in 


China have turned the eyes of the world 


to that distant land, it is interesting to. 


find that Montaigne, who did not limit his 


consideration to the .affairs of his own’ 


country, found something extremely 


- praiseworthy in the then administration’ 


of the: Celestial Empire. China, he says, 
which is: without. any acquaintance with 


France and its laws and customs; never- 


theless surpasses.that western realm in 
several aspects, a circumstance which taught 
him ‘the wisdom of looking far beyond the 
confines of his native land and ascertain- 
ing the rules.of conduct and Jaw which 
prevail in other. countries. In China 


Montaigne: discovered there was this excel- 


lent administrative: rule enjoined on the 
officers deputed to visit periodically the 
different provinces of the realm, that they 
should not only punish those who had 
been guilty of malversation in the charges 
committed to them, but should reward those 
who had not only carried out their duties 
but had been zealous in good work beyond 
what was expected of them. Misdeeds are 
always conspicuous; good work is more 
rarely: visible to inspecting eyes and is not 
always rewarded as it deserves. In China, 
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if Montaigne was not misinformed, it was | 


otherwise, hence his commendation. — The 
Law Times. 


United States Ambassadors 
The nomination of Judge Bingham as 
Ambassador of the United States to this 


. country has given widespread satisfactign. 


He has held judicial office, and has been 
a frequent visitor to, and has a host of 
friends in, this country. In connection 
with his nomination to the post, it is 
interesting to recall that only since 1893 


has the United. States had diplomatic - 
representatives of the rank of ambassadors. . 


Till that year the highest rank given to 


their representatives -at toe great European . 
. courts was that of Envoy Extraodinary _ 
the . 


and Minister Plenipotentiary, with 
consequence that diplomatic usage forbade 
the giving of a higher rank to European 
representatives at Washington. 


- a 


The. 


awkwardness of this arrangement was the. 


subject of no little mortification to several 


of the American diplomats, who came here - 


and found that on ceremonial occasions 


the Ambassadors of quite small States” 


took precedence of them. Accordingly in 


1893 the rank of American representatives at . 
the courts of France,Germany, Great Britain, < 


Russia, and Italy was raised to that of. 
Ambassadors; and at once the representives. 


of those powers at Washington were raised 
to the same grade. Not. a few of the: 
recent representatives ofthe United States: 
in this country have been connected with. 
the law. We remember Mr. Choate, Mr.. 
J. W.. Davie, Mr. Kellogg,. all of 
whom, as well as others of American: legal: 
fame, such as Mr. Oliver Wendell Holmes. 
and Chief Justices Taft and Hughes, have 
been co-opted as honorary Benchers of one. 
or other of the Inns of Court, a compliment 
which they have all been delighted to. 
accept andsome of them have acknowledg- 
ed by generous gifts tothe libraries. Judge 
Bingham, if he comes, will in all likelihood 
be the recipient of the same compliment,— 
The Law Times. 
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Notes and Gomments. 


Written Confessions of accused per- 
sons. 

A novel and important question relating 
to confessions of accused persons arose 
recently for decision before the Allahabad 
High Court in Emperor v. Ram Baran 
Sukla, (143 Ind. Cas. 318). While the 
accused was under the custody of the. 
Police he reduced his confession into writing 
and signed it. Thereafter he was taken 
before a Magistrate torecord his confession 
under s. 164, Criminal Procedure Code. 
After the Magistrate had given the usual 
warning, the accused handed over the 
written document to the Magistrate saying 
that that document contained whatever he 
wanted tő sayin his confession. The docu- 


ment was then read over to the accused. 


and the Magistrate wrote atthe end of the 
confession thatit was written by him and 


read over to the accused. The confession’ 


was’ admitted in the Sessions Court on the 
analogy ofa written statement. The High 
Court held that the Sessions Judge had 
completely misdirected himself. Young, J., 
in delivering the judgment said that there is 
no analogy between a. written statement 
made during the courseof the trial ın the 
presence of the court and a written confes- 
sion handed in to a Magistrate in proceed- 
ings under `s. 164. Thelast part of s. 164 
only allows confessions to be recorded in 
the course of an investigation under that 
Chapter or at, ahy time afterwards before 
the commencement of the inquiry or 
trial. ! 

Proceeding further, his Lordship said: 

“It is:playing with words to suggest that 
the procedure in this case amounted to 
‘recording’ a confession. ‘Recording’, in 
my Opinion, means, and must mean, writing 
down the confession. It does 
merely filing it.” 

The following observations made by his 
Lordship with regard to such -written con- 
fessions deserve careful attention : 
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not mean 


“Tf a confession already written out when 
the accused is under the control of the Police 
was once allowed to be admitted as evi- 
dence, the door would be opened wide to 
the grossest forms of abuse. The difficul- 
ties the courts now ‘have with regard io 
confessions would be very largely increased. 
If interested parties were inclined to bring 
pressure to bear on an accused, or to induce 
him to make a confession, it would be a 
simple matter for false statements to be 
introduced intoa written confession, There 
would then he no necessity even for 
tutoring.” . 


Proper use of statements. under 
s. 162, Criminal Procedure Code. 
The interesting question whether a state- 

ment made þy a witness to the Police in an 

investigation under s. 162, Criminal Proce- 
dure Code, can be filed, or exhibited or 
used, when the witness is under examination 
in an inquiry under Chap. XVIII, of the 

Criminal Procedure Code, to show that while 

giving evıdence the witness has made 

assertions which he did not make when 
he was examined by the Police, was recent-- 
ly raised before the Madras High ‘Court. 

In view of the provisions contained in’s. 162, 

Criminal Procedure Code, the question in- 

such cases reduces itself to whether an 

omission from a statement under s. 162 can 
be regarded as a contradiction ofthe state- 
ment made subsequently as a witness, 

Dissenting from the view of the Lahore 

High Court in Mohinder Singh v. Emperor 

(135 Ind. Cas. 209; A.J.R. 1932 Lah. 103) and. 

Hazara v. Emperor (108 Ind. Cas. 167; 9 Lah. 

389) Mr. Justice Burn has definitely answered 

the question inthe negative. In the Patna 

High Court there seemsto be some conflict 

of opinion on the point. In TIltaf Khan v. 

King-Emperor (95 Ind. Cas. 396; 5 Pat. 346) 

such statements were admitted but in Badri 

Chaudry v. Emperor (92 Ind. Cas. 874; A. I, 

R. 1926 Pat. 20) there are some observations 
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of MacPherson J., tothe contrary. Burn, J. 
has approved the latter cecision. The ques- 
tion is one cf great importance and may 
haveto be settled by a Full Bench. 


Covenants for renewal. 
-- In the caseof Nibaran Chandra Lutiav. 
Amar Chandra Das (148 Ind. Cas. 254) a 
Bench of three Judges of the Calcutta High 
Court (Rankin, C. J., Pearson, J., and Mitter, 
J.) have expressed their opinion on an impor- 
tant question on the law relating to Land- 
lord and Tenant. A lease for nine years 
contained a renewal clause which ran es 
follows: ‘On the expiry of the term I 
shall possess the land after executing a 
“fresh kabuliyat’; and in a suit by the land- 
lord for ejectment it was contended on 
- behalf of the landlord that the clause was 
too uncertain to bespecifically enforced and 
so could not protectthe tenant against eject- 
ment. .Their Lordships held that the cove- 
nant was-not too vague to be enforced, 
applying the principle stated in Foa on 
Landlord and Tenant in these terms: . 

“A lease granting premises for a certain 
term, and purporting to be granted with the 
option of. renewal simply may have effect 


~ 
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The working of the film censorship. is 
of interest to a large number of our readers, 
both in connection with the licensing work 
under the Cinematograph Act, and also 
upon the social. question of the effeci of the 
cinema upon: criminal tendencies. . ae 

The “talkies” are an even more powerful 
agency for good and evil. than were the 
silent films. Both have done some gocd 
and some. harm, so that they are quite in 
the usual line of human activities. We 
are fully persuaded that they are partly 
responsible for the substantial decrease in 
drunkenness and the offences which arise 
from drunkenness, a decrease which has 
been a well marked phenomenon of the 
twentieth century in England. They act 
too as a useful antidote to social discontent, 
tending, as they. do, to brighten many dull 
lives by giving them vicarious adventure 
and much honest fun. We are fully awake 
to their drawbacks.. They are sometimes 
fcolish and futile and encourage foolishness 
and futility in their audiences. But we 
have 10 take himan nature as it is. The 
worst films we see nowadays are less 
pemoralising than the bear-baiting of our 
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given toit, asit imports that the renewed 
tenancy isto be of the same duretion and 
with the exception presently referred to” 
(that means with the exception of the core- 
nent ivr renewal itself), “subject to the same 
terms es the one towhichit succeeds. And 
in ecnformity with the principle that a 
doubtful grant is always construed in his 
favour, such option is vested only in the 
lessee. ” 

Mr. Justice Mukerji from whcse judgment 
ihe appeal was preferred was also of the 
same opinion. His Lordship said: . 

“I think theclavse is capable of and does, 
in fact, bear an interpretation that on the 


‘expiry of theoriginal term, it was optional 


with the defendant to ask fora fresh lease, 
if hè desired io hold on, and.if he did so 
epply the plaintiff would be bound .to grant 
it on thesame terms and for the same period 
asthe original one. Sucha contract would 
not effect a present demise nor be vague or 
incapable of specific performance and would 
protect the defendant.” 

The previous judgments and dicta of the 
Calcutta High Court which appear to hold 
that such covenants are too vague must be 
considered to be overruled by this decision.. 





a THE FILM CENSORSHIP IN 1932. 


ancestors, and for boys and girls to sit side 
by side in the cinema holding hands, is on 
the whole a safer occupation than loafing 
about the urban streets or the rural lanes._ 

_ From the worst films we are protected 
by the censorship. In 1932 the censors 
viewed and heard, and certificated 5,424,916 
feet . of film, embracing 1,862 subjects, 
nearly all sound films, an immense task, 
though the footage for 1932 is.the smallest 
the Board of Censors has had since it 
started in 1912. . 

In addition to the films certificated 
(why not certified ?). twenty-two subjects, 
upon 88,560 feet of film were rejected. 
Another fifteen films are still under con- 
sideration, in which drastic eliminations 
and amendment will have to be made. 

_ “It has been stated on more than one 
occasion by persons whose opinions are 
considered in some quarters to be authori- 
tative that the commercial'value of a film 
which has been rejected’ by the Board, 
and allowed by a local authority, is 
considerably increased owing to. the 
publicity which it has thereby acquired. 
The facts of the case are quite contrary to 
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this pinion; there is no case on record of 
a film, after its rejection by the Board, 
proving a commercial success, The trade 
itself realises this position and only one 
application has been made during the 
year to publish a film which had not 
received the Board's certificate. In this 
instance, the local authorities concerned 
emplatically endorsed the opinion of the 
Board that the film was quite unsuitable 
for public exhibition in this country.” 

A practice has begun which, by import- 
ing the censors at en early ‘sta ge, saves 
. much expense and trouble. The scenaries 
themselves are submitted, before the film is 
actually produced, Even Hollywood is begin- 
ning tofind this useful. There are differences 
of public opinion in America and Eng- 
land on many subjects, and the standard 
of censorship is different. Now alternative 
scenes or shots are taken at the outset to 
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meet the point of view of each country, 

The troublesome question of posters is 
on the way to solution. Posters have often 
been worse than the films, a cause of 
offence to decent folk and of disappointment 
to the nasty minded. There has been vse 
in this country of the same . posters as 
those used in the country of origin. . Now 
renters have accepted the view of the 
Board that no pictorial poster shall be 
issued which is objectionable or that 
illustrates a scene or incident which is 
not included in the certificated version of 
the film; that no illustration shall be 
used in any ‘publicity matter depicting a 
scene or incident which is not included 
in the certificated version of the film; and 
that the classification “A” or “U” shall 
appear on all posters and publicity matter 
advertising films certificated by the poate: 


— Justice of. the Peace. 


Extracts from Contemporaries. 


Adjournment for convenience of 

Counsel. 

During the festival dinner of the United 
Law Clerks Society Sir Patrick Hastings, 
K. C., criticised the management of the 
Society for asking so few “Judges io the 
festival. What a chance it would be, he said 
to getthem all here and then to tell them 
how they ought to behave. ‘The three Judges 
present knew how to behave, but would not 
tell the rest. They ought, however, to 
remember one thing : that they had swern an 
oath never to forget that the first duty of a 
Judgeof the High Court was invariably to 
grant an application to adjourn a case for 
the convenience of counsel’. 

The Chairman Mr. Justice Humphreys in 
reply defied tir Patrick to cite an instance 
in which he had ever refused an application 
fur an adjournment on the ground of ithe 
convenience of counsel.—The Solicitors’ 
Journal, 


Dangerous Cyclists. 

Mr. T. A. Burrows, the chief constable 
of Reading, aghast ah having nearly driven 
his car into two Berkshire policemen 
cycling in the dark, has returned in his 
annual report to the charge he made last 
year that cyclists contribute largely to 
road accidents. In particular, he is firmly 
of opinion that if cyclists were compelled 


to carry rear lights many accidents would- 


be avoided. 
It is unfortunately true that motorists 


out of fashion. This is all to 


of reliable lamps nowadays, 


and cyclists are apt to behave with want 
of consideration for each other. It is 
inconsiderate of a car driver to force a 
cyclist into the gutter; but it is no less 
inconsiderate of cyclists to ride two, or 
even three abreast, obstinately refusing 
to make room for a car to pass. It is a also 
both selfish and dangerous to cycle after 
dark with no rear light and with an in- 
efficient red reflector. The cyclist owes it 
to the motorist, as well as to himself, to 
guard against being run into from ‘the 
rear because he is invisible until it is too 
late to avoid an accident. 

Summonses for minor road offences are 
the good; 
but the Police should be encouraged to 
administer warnings, and to prosecute in 
case of obduracy or repeated offences on 
the part of cyclists. One need only walk 
about at nights, let alone drive, to see 
how many cyclists fail to comply with the 
law as to rear lights or reflectors. 

The law itself, in the opinion of many 
road users besides Mr. Burrows, might 
be improved. Cyclists should be compelled 
io carry rear lights. It would mean a 
little more trouble, but there are plenty 
and the 
reflector is a very poor substitute. — Justice 
of the Peace. 


Sir Patrick Hastings, K. C.: An expen- 
sive Counsel. 
Lord Riddell in proposing the healta ca 
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the Legal Profession at a dinner said : 

“On -a recent occasion he had seen several 
-, learned counsel in the front row and somein 
- the back row (laughter), and had said to an 
‘usher: ‘Who are these people? Who is 
‘that-man with the “strong; silent [face ? 
_The-usher had replied : ‘That is Sir Pat- 
“rick Hastings: The speaker had asked, 
‘Is he an expensive counsel ?? The usher 
“had replied, ‘Well, sir, you'll be lucky if 
you get him for £4 a minute.’ Then -Lord 
Riddell had pointed to another member of 
the Bar, and, the usher had explained that 
‘this man wasonly coming on, he could-be 
‘had for 5s. a «minute. The speaker had 
‘then said that he wasin a case and -asked 
the usher to-advise him, the usher had 
‘answered:. ‘I’d-have the old boy, I think 
"hes worth it.’ Thereupon Lord Riddell 
‘had engaged Sir Patrick—it had not been a 
murder case—and had won;.he-had been 
very gladin the circumstances to pay what 
he would otherwise have regarded as an 
excessive fee.— The Solicitors’ Journal. . 
“Indian Reform. 

The White Paper (Cmd. 4268), just 
presented -.to Parliament, contains the 
Government's . lee for Indian 
Constitutional Reform”, and constitutes 
: another milestone on the road lead- 
.ing, as so many hope, to a “res- 
. ponsibly-governed Federation of States and 


« Provinces." The White Paper ‘is divided 
(into three parts. . The first, called the 
‘Introduction; gives, so to say, a general 


`, panorama - of the Indian State it is pro- 
posed to construct; the second repeats the 
plan of construction in. 202 succinct and 
clear-cut paragraphs; and the third com- 
‘prises eight appendices giving certain 
constructional details and some informa- 
tion necessary for their understanding. 
At present, as is noted in the Introduction, 
_ British India is a. unitary state, whatever 
"powers the provincial Governments exercise 
| having been derived by delegation from 
“the central authority. The Indian States, 
“though under the suzerainty of the King 
Emperor, form no part of his dominions. 
The main proposal, of course, is that 
` eleven ‘Governors’ Provinces”—the existing 
nine with Sind and Orissa—be umt- 
ed in a Federation of India with 
“such Indian States “as -accede to the 
Federation. The executive power of the 
. Federation Is to be exercisable on the 
King’s behalf by a Governor-General. 
The “States being prepared to transfer to 
* Federal Government the same range of 
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“by the Viceroy, 


executive head. of the 
ment.’—The Law Times. 


‘The White Paper and -'After. . 
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authority as can be -transferred fn the 
case of the Provinces, the powers to he 
exercised by the Feder al Government will 
differ as regards the two classes of units, 
whilst further differences will probahly 
arise because some States are willing to 
accord a-fuller measure of accession than 
others. As the White Paper notes; “except 
to the extent to which the Ruler of asState 


has transferred powers, the relations of his 


State will be with the Crown represented 
and not with the Crown 
represented by ths Governor-General as 
Federal -Govern- 


The whole complicated plan, with its “safe- 
guards” and many of its intricate details, 
together with the stages by which it is 
hoped it will -be brought to fulfilment, :are 
indicated with the greatest care and 
ability in this admirable White Paper. 
It is the Government’s intention to ask for 
the appointment of a Joint Select Committee 
to consider, in consultation with Indian 
Tepresentatives, ihe proposals now made, 
and to report thereon. Afterwards it will be 
the duty of the Government to introduce 
the Constitution Bill destined to embody 
their final plans. But all who care about 
the future of the Empire should procure 
this account of the proposals at once, 
‘without waiting to learn what the Joint 
‘Select Committee think of them or what 


form the Constitution Bill will take. “The 
“Law Temes. 
_A Solitary Silk. 

The recent spectacle of a solitary 
“silk” making his firsé conspicuous 
“progress round the ‘courts recalled the 
‘fact that Lord Carson had to go 


through the same ‘distinguished ordeal, 
thanks to the ill-judged obstinac.- oF the 
Liberal Lord Chancellor Herszhell in 
refusing to give him his patent with. the 
batch of 1894, on the pretext that he had 
not been long enough at the English Bar. 


It was not long ‘before circumstances 
forced his hand “and Garson made his 
introductory round alone. Only to 


Kekewich, J., be did not bow, for that 
Judge had risen when he reached his 
couri. But it happened that the new Q O 
had a case before him the very next day 
and, when he rose in the front row, he 
was met with “Mr. Carson, I can’t hear 
you”, from the Bench. Several times he 
raised his voice, but-with the same result, 
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til? the judicial stickler for etiquette 
deigned to explain that the new “silk” 
had not been called within the Bar of 
-that court and even to hint that knee- 
“breeches were all but indispensable for a 


tion,of the Provinces and the States in.a 
single Government. “The ultimate -con» 
stitution of India,” the Commission said, 
-“must be federal, for it is only in a federal 


first appearance.~—The Solicitors’ Journal. 


A Federal Court. 

eA written Constitution requires a court 
.to interpret it. “In a Constitution,” say 
‘the Proposals, “created by the federation 
of a number of separate political units, 
and providing for the distribution of 
powers between a Central Legislature and 
Executive on the one hand, and the 
Legislatures and Executives of the federal 
units on the other, a Federal Court .has 
-always been recognised as an essential 
element. Hence a Federal Court is to be 
established, and this will -have both an 
original and an appellate jurisdiction. 
Under its original jurisdiction, it will 
-determine “justiciable” disputes .between 
-the Federation and any Federal unit, or 
between any two or more Federal units, 
involving the interpretation of the Constitu- 
tion Act, or any rights or obligations arising 
thereunder. Butthe limitation to justiciable 
disputes is not required. . Official draftsmen 
use the word too readily. All the matters 
specified are appropriate for determination 


constitution that units, differing so widely 
in constitution as the Provincés and the 
States, can be brought togéther, while 
retaining internal autonomy.” This 
extension of the task of the: Commission 
has been accepted both by the British 
Government and at the Sessions of .the 


-Round Table Conference in September, 


1930, and a year later; and in December 
1931, it was endorsed by both Houses of 
Parliament. The Proposals which have 
now been issued by the Government for 
the consideration of Parliament are intend- 
ed to establish an All-India Federation. 
Federation elsewhere, it is pointed out.-has 
usually resulted from a pact entered into 
by a number of political units, each pos- 
sessed of sovereignty, or at. least of 


-autonomy, and each agreeing to surrender 
‘to the central organisation which ‘the--pact 


creates an identical range of powers and 
jurisdiction, to be exercised by it on their 
behalf to the same ‘extent for each one 
of them indvidually, and for ‘the Federa- 
tion as a whole. The most familiar instance 
of such a federation is afforded by the 
United States. But in India the process 


*by a Court of Justice. And there will be 
‘an appeal to the Federal Court from any 
High Court or State Court on the like 
-questions. lt is proposed that an appeal 


will be reversed. The ‘Government, now 
centralised, will be decentralised, and its 
functions distributed among ‘the Pro- 


shall lie without leave to the Judicial 
Committee from a decision of the Federal 
Court in any matter involving the interpreta- 
tion of the Constitution, but in any other 
case only by leave of the Court, unless 
- special leave is granted by the Judicial 
Committee. As to the establishment of a 
Supreme Court, to hear appeals from the 
Provincial High Courts, Indian opinion, it 
is said, is far from unanimous, and this 
ds left over for the present. Such a Court 
would intercept appeals to the Judicial 
Committee* and, in general, render them 
unnecessary. Except under very special 
circumstances, litigation might well reach 
final decision in India.—The Law Journal. 


The Indian Proposals. 

Nearly three years have passed since 
' the Report of the Indian Statutory Com- 
. mission, of which Sir John Simon was 
Chairman, was issued. That Report went 
beyond the original scope of the inquiry, 
and dealt not only with the Provinces, but 
entered on the larger question of the Federa- 


vinces and the ‘States, exceptsuch es are 
retained at the centre;.and-as regards the 
retained ‘functions, these will be exercised 
by the Governor-General, some on -his own 
responsibility, and some on the advice of 
his Ministers. In short, ‘the tendency ‘is 
centrifugal, and mol, as in the United 
States, centripetal.— The Law Journal. 


Judges’ Work out ofsCourt. 


It has been whispered, whether -truly ‘or 
not is uncertain, that oneof the recommenda- 
tions likely to be made by the committee 
recently appointed by the Lord Chancellor 
to inquire if, and how, greater expedition 
may be imported into the proceedings of 
the courts, is that the Judges ‘should sit 
longer hours than they do.at present: It is 


- true that their predecessors sat longer, ‘but 


experience showed that this was not con- 
ducive to good work, and gradually a 
shorter working week was introduced. 
Some people seeing a Judge rise at. or 
shortly after, four o'clock may be inclined 


_toquote the refrain of Mr. T. W. Connoy’s 


humorous verses. “And his day’s work is 
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_ done,” but in so thinking they would think 

‘wrongly. Few are aware how much ofa 
Judge's .work has to be done after court 
hours. There arejudgments to be consider- 
ed and written, and thisof itself occupies 
much time. Lord Justice Scrutton writes 
all his judgments with his ownhand, and 
in view of the number of points taken in 
the Court of Appeal these judgments 
frequently run .to considerable length, a 
fact whichshows that no little time must 
have been devoted to their preparation. 
The same may be said with regard to the 
considered judgments of several other 
occupantsofthe Bench. One other matter 
with which a Judge has to occupy himself, 
. and which can only be done after court 
hours, is the keeping abreast of case law. 
Meany years ago the late Lord Bramwell, 
then -Baron Bramwell of the Court of 
Exchequer, gaveevidence before a commis- 
sion which had been appointed to inquire 
into the working of.the legal machine — 
such an Inquiry ‘seems to be called for 
every decade or so—and he included among 
-the Judges duties the reading of. the 
reports. He said this: “Lord Wensleydale 
told me, and my own judgment goes with 
it, that no Judgecando.his duty who .does 
not read the- reporis. . . . When I was 
atthe Bar I did not read them, and I didn’t 
pretend toread them, and my clients knew 
_thatI didn’t read:them, and they took me 
for better or worse. But I can’t serve the 
public in that way, and I read them now 
diligently and .they require time.” He 
went on to say that he did notconfine his 
reading to one set ofreports, because, as he 
pointed out, “you may find that one reporter 
is struck by one remark which he puts down 
and while writing it,not being an accom- 
plished shorthand writer, something escapes 
his attention which the other reporter puts 
down.” With the increased output of 
- reports, the ground for judicial studies after 
court hours of those who follow the example 
of Lord Bramwell, and it is believed many 
of the present-day Judges do follow it, is 
- largely extended.—The Law Times. 


“The Lawbreaker’—and Mrs. Calvert. 

Mrs. Calvert, joint author with her 
husband, E. Roy Calvert, of. “The Law- 
breaker” (George Routledge & Sons, Ltd.), 
the book which has had such a splendid 
reception in the press, is Theodora Llewel- 
.lyn . Davies, well known to London 
practitioners as a Barrister of the Inner 
oe and a member of the South 

astern Circuit.” On her first appearing 


. way interviewing her 


‘is specially ominous. 
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on Circuit at Guildford, when Darling? J., 
was Judge of Assize, she was suddenly 
called upon to defend a prisoner, charged, . 
I believe, with attempted murder. Straight- 
first client in the 
cells, she found him confident in the belief 
that he had a good technical defence in 
that (inter alia) the blunt instrument 
wherewith he had smitten the woman ‘was 
not accurately described in the indictment. 
Such a defence is not what it used to be; 
and the prosecution accepting, the prisoner 
pleaded guilty to a lesser crime. Theodora 
Llewellyn Davies thereupon spoke so 
persuasively of extenuating circumstances, 
and of the power of the female to provoke, 


.that Darling, J., passed upon the prisoner 


a sentence far lighter than it would other- 
wise have been. 

Nor is this learned person a novice in 
the art of writing on legal subjects. She 
did much valuable research work, anony- 
mously, for Butterworths in her first years 
at the Bar’; and Hubert Hull, in his preface 
to the latest edition of Oke’s Fishery Laws 
(practically re-written), acknowledged the 
great services rendered by Theodora 
Llewellyn Davies in the preparation of that 
reliable text-book. - The Law Journal. 


The Home of Freedom. 

The Great War, which, in the phrase 
of the time, was to make the world safe 
for democracy, has had quite other results, 
and in some of the leading Huropean 
countries, democracy hes undergone 
eclipse. Whether this will be only tem- 
porary cannot be foreseen, but in Germany, 
which has done so much for religion, for 
literature, for music, for law, and for 
science, the sudden lapse from con- 
stitutional liberty to a ruthless dictatorship 
France is untouched 
by this malaise of the body politic. She 
has and holds her Constitution, and recent 
as that is, hardly sixty years old, it has 
been followed by special laws securing 
the freedom of the Press and” freedom of 
assembly. And in this country there is 
not, nor is there likely to be, any weaken- 
ing in the national devotion to ordered 
Freedom : 

“That her fair form may stand and 
shine, 
Make bright our days and light our 
dreams, 
Turning to scorn with lips divine 
The falsehood of extremes ! ’’— 
The Law Journal. 
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AFamily Doctor. oe 
We should certainly -be -surprised to 


learn thet doctors considered it a breach: 


of professional etiquette for a medical man 
to charge fees for attending his father or 
mother. Speaking for-members of another 
learned profession, we may say that we 
think the rule should be the other way, 
and that doctors ovght not generally to 
attend their parents or relations without 
charging the fees which doctors who 
not related to them would charge.- The 
oint came up last week before Mr. Justice 
Swift when a doctor succeėsfully -sued his 
mother’s executors for a rather long-stand- 
ing list of fees. He produced affirmative 


evidence of the etiquet.e of the profession ; - 
that - the 


but we should have thought 
burden of proof that such a charge was 
not in eccordance with etiquette lay upon 
the defendants. As to the law, it has been 
well settled ever since the Medical. Act of 
1858, and the decisions-upon it of Gibbon v. 
Budd (1863, 2 H. & C. 92). A registered 
physician who attends. a patient profes- 
sionally can sue for his fees without any 
express contract. It is only if he is a Fellow 
of the Royal College of Physicians that he is 
prevented, by a by-law made by the 
College, from doing so. As Chief Baron 


Pollock said, the law enabled the. Fellows . 


of the College, if they wished to preserve 
the dignity of their body by practising. for 
an honorarium, to do’so. They have pre- 


ferred thus to remain under the old’ Com- 


mon Law disability on which Lord Kenyon’s 
decision in Chorley v. Bolcot (4 T. R. 317) 
proceeds. The only issue, therefore, in 
the recent case (Fielding Ould v. Ould, 
Times, March 22, 1933) seems to have been 
whether the plaintiff's visits were those of 
a doctor to his patient, or mere acts of 
filial love and respect. This was a ques- 
tion of fact which the learned Judge found 
no difficulty in answering in the plaintiff's 
favour.— The Law Journal. 
Anomalous Punishments. 

- Tt has long been urged that the system 
of protecting a man’s property rather than 
his person, s , exemplified by the heavier 


penalties imposed by the criminal law for 


offences against property, is out of date 
even if it were ever justifiable. No doubt, 
the theory was that a man who lived by 
dishonesty, for example, was a grealer dang- 
er and a greater nuisance to society than 
a man who was guilty ofa single act, on 
erhaps even occasional acts of violence. 
That it has led to what the Recorder 


are - 


their own lawin conquered or 
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of London last week describeda “startling 
anomalies” can hardly be gainsaid. Among 
the examples he himself -quoted - some 
were siriking enough. A man may get 
five years for simple larceny, fourteen 
years for larceny of goods of the value of 
£5 in a dwelling-house ; but only two years ` 
for detaining a woman -in- a- brothel 
against her will, or for defiling a child over 
thirteen. We might add to the number; 
Many people to-day think. that for unnatu- 
ral: offences committed between -adults -in 
private a possible- life sentence 1s-prepos- 
terous, especially in -view of the milder- 
punishment for -offences of indecency where 
women and girls are affronted or assaulted. 

“Sir Ernest Wild is reported as saying; 
‘It is an indefeasible state -of- things. 
Some day it may receive the attention of 
the Legislature.” 
_ Some day is generally a long time com- - 
ing. Meantime, the real safeguard is that 
the heavy: maximum sentences are never’ 
imposed in those classes of offence - which 
public opinion no longer regards as hein-- 
ous. It .remains true, however, that 
some . offences now looked: upon ‘as dis-- 
graceful and deserving of severity, carry an 
inadequate maximum penalty. Legislation 
to remedy the anomalies is unlikely un- 
til. there is time and opportunity for 
complete modification.—Justice of -the 
Peace. ; AN NG LL 
The Varied Law of the British Em- 
pire. 

The variety of thesystems of law which 
prevail inthe British Empire has been a 
common place with those who describe the 
work ofthe Judicial Committee, and an 
interesting summary of the system is 
contained in an article “Foreign Law in 
the British Empire” in the March number 
óf The Round Table. According to Prof, 
Seeley, the “Expansion” of England. was 
effected in a fit of absent-mindedness. But 
as regards law England had a definite policy 
and this differed from the policy- or at 
least the tendency—of France.’ “At all 
stages of her history France tended to ‘im- 
pose her own law forthe time being on 
her colonies and dependencies.” But ‘for 
England, while colonists took with them 

i ceded ter- 
ritories, the existing law © remained in 
force, mutatis mutandis, unless and ,until 
it had been abrogated by the new ‘gdvern- 
ing “power. And whether strictly in ac- 


cordance with this principle or not, French 


Law, in early form, is to be found in the 
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‘Channel. Islands; it has made -its-marks 
on the Law ofScotland; and though for a 
time the fate of French Law in Quekec was 
uncertain—theré was a case in which, in a 
dispute between a British and a French 
settler as tothe purchase of an estate, the 
former invoked the law of France, 
the. latter appealed.to the Law of England 


—yet for civil purposes the present law— 


the Civil Code of _ Quebec -is based on 
French Law, though the Criminal Law-is 
English. In the West Indies French Law 
has survived only in Stb. Lucia, and it 
prevails in Mauritius. And there is the 
Roman-Dutch Law in South Africa and 


Ceylon; while in India, the personal law. 


of Hindus, Mahomedans and Buddhists ig 
administered by the CGourts—The Law 
Journal. ; 


Jurors. and. Excuses. | a 
' The reasons given by jurors. who would 
avoid service are various and wonderful, 


and Sir William Moore, at, the Tyrone 


Assizes, had to cope with.the usual applica- 
tions. In the course of his decisions he made 
it. quite clear that widowhood, of- itself, 
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would not bė regarded as a sufficient | 
ground of exemption, even if there were 
children at home. And (with respect 

rightly ; for ila woman were to be excuse 

because of her children, why not a business: 
man because his business would otherwise. 
be neglected? In all such cases the 
substitute must be found; other arrange- 
ments must be made so that male and 
female may discharge the high civic 
function of jury service. On the other- 


hand, he excused a man because he was- 


the owner of a sick cow in urgent need. 
of his attention., The L.C.J. in this case _ 
required to be satisfied of the sickness and 
of-the urgent need., The widow could proffer - 
no such excuse. 
Jurymen have been excused on other 
grounds.. One remembers the case. in. 
which a juror applied to Darling, J., for- 
exemption, alleging that he was deaf in 
one ear. The judicial humorist at. once- 
seized his opportunity and excused the. 
applicant ; “fur it is essential,” he declared, . 
“that a juryman should hear both sides.” —. 
The- Law Journal. i l 


Sy Nasrani 


t 


Pe | 
“God save us from “these raiding priests 
Who seize our crops and steal our beasts, 
Who pray “Give us’ our daily bread,” 
“And take it from our mouths instead. . 
2 


The Law of Partnership: By Gozrnp 
"Ram Kuuawa, M:A., LL. B., ADVOCATE, 
Hie Court,, LAHORE.: Published by the 
University Book Agency, Lahore, 1933 : 
“ Price Rs. 5. ; 

Thé law of partnership is a subject of 
such wide interest and importance that we 
are sure tohave a number of commentaries 
on the Indian: Partnership Act of 1932. 
The present commentary differs from the 


others in that it is written by one who has. 


taken special interest in the study of com- 


mercial law, especially the law of Contracts. 
Mr.. Khanna was a professor of. the Law. 
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Jottings and Cuttings. 


. Thrift-is a virtue which we always incul ` 
cate in other people.—Mr. Justice Hum. | 
phreys. 





REVIEW, 


College of Lahore for some years and 
during this period he had special opportuni- 
ties for studying the subject from a 
scientific- point of view. Being a book 
written by a Professor of law the commen- 
tary is sure to be of great help to tudènts 
also. The notes are short and written 
in such a way as to bring out the 
various aspects of the principles involved - 
in the sections. The appendices form a very 
useful part -of the book. Appendix. A 


especially, dealing with ‘Judicial proceed- 


ings’ and the forms will be very helpful to 
practitioners of law. 


INDIAN 


CASES | 


1933 


eee eee ra a - 


ey on 





Vol. 143 


JOURNAL 


Part 4 | 








Notes and 


Hindu Law of Adoption: “Divesting 
of Estate”. : 


The judgment of the Judicial Committee , 


in the Dompara Raj’s case, Amarendra 
Man Singh Bhramarbar Rai v. Sanatan 
Singh (143 Ind. Cas. 441) is one of 
the most important ‘rulings ever 
pronounced by the Privy Council on 
the Hindu Law of adoption. It contains a 
review of all the earlier rulings of the 
Privy Council and lays down some import- 
ant principles which. entirely change the 
trend of the law on the subject. The 
doctrine of divesting of estate which is 
taken to be an established doctrine has 
practically exploded. The foundation of 
the Brahminical doctrine of adoption is; 
their Lordships say, the duty which every 
Hindu owes to his ancestors to provide for 
the continuance of the line and the solemni- 
sation of the necessary rites, and in this. 
doctrine the devolution of property, is- 
altogether asecondary consideration. The 
interposition of a son orgrandson or the 
son’s widow brings the mother’s powers of 
adoption to an end, but this is not based on 
a question of vesting or divesting of prop- 
erty. In their Lordships’ opinion the true 
reason is that where the duty of providing for 


the continuance of the line for spiritual 


purposes which was upon the father, and 
was laid by him conditionally upon_ the 
mother has been assumed by the son and by 
him passed on*to a grandsonorto the son's 
widow, the. mother's power is gone. But if 
the son dies, himself sonless and unmarried, 
the duty will still be upon the mother, and 
the power in her which was necessarily sus- 
pended during the son's life-time will re- 
vive. ; 
It is indeed a great relief to find. that 
their Lordships have now discovered and 
stated the real principle -underlying the 
confused mass of case-lawon the topic of 
‘divesting of estate’. We think their Lord- 
ships have laid down the correct principle 
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Comments. 


in this case and that the doctrine of ‘divest- 
ing of estate’ which has grown up. is not 
based on any principle of Hindu Law. 

The second question decided, by their 
Lordships is also of great importance 
and their Lordships’ decision on this point 
also conforms to the true spirit of Hindu 
Law. Astheir Lordships have held, there 
is no foundation for the contention that a 
mother’s authority to adopt is extinguished 
by the merefact that her son has attained 
ceremonial competence. lfhe has left no 
son or grandson or widow to. continue the 
line, his mother retains her power to 
adopt. oS 
Income tax: of 

machinery 
“There has been some conflict of opinion 
on the interpretation -of the expres_ion 
‘original cost to the assessee’ occuring in 
s. 10 (2) (vi) of the Indian Income Tax. Act. 
In the case of Massey & Co. v. Commission- 
er of Income Tax Madras (115 Ind. Cas. 
814:56 M. L. J.451) it was held that where 
machinery of one company has been pur- 
chased by another company ° ‘original 
cost to the assessee’ does not necessarily 


Depreciation 


refer to the cost to the actual assessee, but 


means the cost to the vendorcompany. In 
Saraspur Mills, In re,187 Ind. Cas. 893; 
(1932) Comp. Cas. 395; 56° Bom 129). < The 
Bombay High Court expressly dissented 
from the Madras case and held that when an 
assessee succeeds another in business depre- 
ciation allowance ‘should be calculated on 
the basis of- the’ cost to the person who is 
being actually assessed and.not to the pre- 
vious owner of the. business. The Patna 
High Court has recently in Motvran-Roshan 
Lal Coal Co: Ltd. v. The Commissooner of 
Income Tax- (140 Ind. Cas. 904; 12 Pat. 12) 
preferred the Bombay view, In a very 
short judgment. In ‘commenting upon the 
Bombay case we said (vide 140 Ind. Cas, 
Notes page 41) that the Madras view wag g 
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the better one and pointed out the difficul- 
ties in principle and practice in accepting 
the Bombay view. We would invite the 
attention of our readers to a recent note in 
the Madras Law Journal (April 1933, Part 


17, page 33) in which for more or less the. 


same reasons, the learned editors of that 
journal also are of opinion that the view ex- 
pressed in the Madras case isthe better one: 
They say: 

“The real question is as to the meaning of 
the term ‘assessee”’ in the case of a suc- 
cession as unders. 26 ofthe Act. Does the 


word mean “the person by whom income-tax: 


is payable” [definition in s. 2, cl. (g)j, or 
having regard to the subject or ‘context, the 


originalpurchaser of the buildings, plant or ` 


furniture, etc., where the business is trans- 
ferred to the new assessee. The question is 
not approached from this point of view in 
the decision under review. While no doubt 
there areobvious differences of language 
between the Indian Act and the English 
Act and also the principle of depreciation 
‘allowance is a fixed precentage in the Indian 
Act while it is based on “wear and tear” 
under the English Act, are the differences 
so materialas- to affect the construction of 
the Act? The benefit of the unexhausted 
depreciation allowance is ‘held not to be 
personal under the English Law and if this 
isthe view in Indianlaw also, it is cer- 
tainly just and proper to hold that the ‘cost 
in relation to which the fixed allowance is 
granted for depreciation should be the costs 
to the original purchaser and not the cost to 
the successor ‘In’ business though he ıs the 
` assessee. Tf, on the other hand, a literal inter- 
pretation of the term is preferred it would not 
only curtail and confine the benefit of proviso 
(2) to previous unexhausted depreciation al- 
Jowance of the particular assessee but it 
would negative the benefit of the allowance 
itself in a case where there is a testamentary 
or intestate succession to a business as 
such,” ` l 


interest as damages. 

In H. J. Pattison v. Bindhya Debi (14 
P. L.T. 149 at p. 155), there is an 
elaborate consideration of the question 
under what ‘circumstances interest can 
be, recovered in India on moneys due 
in the absence of a contract to pay interest. 
Aftér review of theIndian and English 
cases on the subject their Lordships (Wort 
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and Fazl Ali, JJ.) have come to the 
conclusion that apart fromthe provisions 
of the Interest Act, for mere detention of 
money, however wrongful, interest could not 
be claimed as damages. Thereis nothing 
in s.. 73o0fthe Contract Act which could 
even suggest that interest could be claimed 
for mere withholding of money due. Ilbustra- 
tion (n) is no warranty for sucha view.The 
Privy Council Ruling which has often been 
relied on as an authority for the proposition 
that interest can be awarded as damages, 
namely, Harroprasad Roy v. Shama Persad 
koy (3 Cal. 654) has been distinguished on 
the ground that that was a case relating to 
mesne profits, withregard to which a defi- 
nite practice amounting to a rule of law 
has grown up, regarding interest. Their 
Lordships, however, seem.to recognise that 
interest may be awarded on equitable 
grounds in proper cases. 


Section 15, Limitation Act: Effect of 
collateral litigation. 

The true scope of s. 15 of the Limitaticn 
Act which provides that in computing the 
period of limitation prescribed for any ap- 
plication for the execution of a decree the 
execulicn cf which has. been stayed by an 
injunction or order, thedayon which it was 
issued or made and the day on which it was 
withdrawn shall be excluded was recently 
considered by a Bench of three Judges inthe 
Madras High Court in Sundaramma v. 
Abdul Kadir (143 Ind. Cas. 1). A person 
obtained a decree against another and ap- 
plied for sale. Meanwhile some third persons 
filed a suit against themortgagor and mort- 
gagee for a declaration that the properties 
belonged to a trust and was not saleable 
under the decree. A decree was passed in 
their favour by the trial court but it 
set aside on appeal. It was contended on 
behalf of the decree-holder that the “decree 
in the collateral litigation was-tantamount 
to an injunction staying the execution of 
the mortgage decree, andthdt he was en- 
titled tothe exclusion of the time during 
which the decree was in forcein computing 
the period of limitation fora subject ap- 
plication for execution. Their Lordships 
held that inorder to come within s. 15, 
Limitation Act, the injunction or order 
must be express in its terms. There can be 
no equitable or implied stay as for instance 
by a mere collateral litigation. f 
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The Cost of Crime. ; 

The Lord Chancellor, presiding at the 
annual meeting of the Surrey and London 
Prisoners’ Aid Society, used emphatic lan- 
guage on the subject of money spent on 
keeping criminals in custody. Having 
quoted a statement that every one sent to 
preveritive detention cost the state about 
£240 a year, Lord Sankey went on to say 
that he wished some of the money spent in 
shutting: up a man could be spent a little 
earlier, so as to prevent him becoming an 
habitual criminal. No one realised the need 
for economy more than he did but he was 
beginning to think that we were overdoing 
economy. In many instances it was ecconomy 
gone mad. 

Those in closest touch with the problem 
of crime prevention will welcome 
such a statement from such a high 
authority. Considerations of expense con- 
stantly hamper the work of. those who, 
either in official or voluntary work, are try- 
ing to prevent young people from becoming 
criminals and to prevent those who have gone 
wrong from becoming habitual offenders. 

It may be, as some people think, that the 
weak spot in the Borstal system is after- 
care: not because there is not the will to do 
the work, and not because of any lack of 
people willing to undertake it, but simply 
from the want of money to supply its needs.. 
If so much good is done, as we believe it 
is, inthe Borstal institutions themselves, 16 
may be a shortsighted policy to withhold 
public money for after-care work if for the 
want of it after-care is going to be more 
or less crippled. So, too, the expenditure 
‘uf even substantial sums of money on dis- 
charged prisoners would be amply justified 
if it could be shown that by such expendi- 
‘ture danger of relapse into srime could be 
‘reduced.—J ustice of the Peace. 


The Steps toa Verdict. 
- Jt is not surprising that under the new 
French law jurors will be obliged toswear 
that they will keep secret the steps by 
which they arrive at their verdict. The 
disclosures by Jurymen to the Press and to 
private individuals’ have often been ex- 
tremely embarrrassing; and the steps by 
which the Juries have often arrived at their 
verdict have seemed strangely out of har- 
mony with the obligation to give a true 
verdict according tothe evidence. 

From information received concerning 
jury verdicts in Ireland andin England and 
Wales, the steps whereby’ unanimity is 
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reached are not always such as would 
increase the reverence and regard of the 
people for the wisdom and justice of Juries. 
Many a verdict has been given in civil 
actions not on the evidence, but on the 
appearance and personality of a party; 
many a beautiful young woman has won 
her case on her looks; and many a -poor 
plaintiff has been enriched at the expense 
of a rich defendant or insurance company 
for no better reasonoften than that which 
can be inferred from this bald statement of 
fact. Juries have acquitted prisoners be- 
cause the Judges appeared to be over- 
anxious to obtain a verdict of guilty. 
“To teach that—a lesson” was the reason 
given by one foreman for one amazing 
verdict of acquittal.—The Law Journal. 


King’s Evidence. es 

When Counsel for the prosecution anno- 
unced last week, in the course of proceed- 
ings against a large number of defendants 
for alleged offence in connection with in- 
surance transactions, that he proposed not 
to offer any evidence against one of the 
prisoners but to call him as a witness, the 
learned Magistrate said that in those 
circumstances his duty was quite clear, and 
he ordered.the defendant to be discharged. 

The position of such a witness is clear. He 
has, as the newspapers termed it, become 
“King’s evidence,” or, as the old law books had 
it “approver”. The very term “King’s evl- 
dence” indicates that the prosecution is the 
suit of the King. If then, the Crown decides 
not to prosecute, and signifies the fact through 
its officers (in the present case the Director 
of Public Prosecutions) the court has no 
alternative but to discharge the accused. 
He may be then called as a witness for the 
Crown in the ordinary way.” __ 

The term “King's evidence” 1s, of course, 
generally applied only to the witness for the 
Crown who are in the position of accomplices, 
and their evidence is regarded accordingly. 

Their immunity from further prosecution 
rests upon the protection afforded them by 
the Crown. If a private person were to 
attempt to revive the prosecution, the Attor- 
ney-General could stop the proceedings by 
the entry of a nolle prosequo. This would 


be effective, although, as is said in “Hals- 


bury’s Laws of England, Vol. 9, puge aol: 
“The effect of this is that all proceedings on 
the indictment are stayed, and the defen- 
dant if he is in custody, is discharged, 
but may be indicted afresh on thé same , 
charge.” —Justice of the Peace. 
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How Jurymen Agree and Judges 
Differ. | 
In assessing damages itis saidto be a 
common method adopted by juries for each 
to put down the sum he considers right; to 
add up and divide by twelve; and this 
method in practiceis probably as fair a one 
as' can be devised. Our Judges are believed 
at times to arrive at a figure of damages by 
the process ` of splitting the difference. 
Strange tales are told of the methods where- 
by eleven Jurors’ persuade the outstanding 
twelfth to submit:-and it is 
well that thesteps whereby twelve men and 
Women arrive at unanimity are not always 
diselosed.. l = 
` In ‘Northein Ireland, especially of late, 
there has‘been some dissatisfaction at the 
number of criminal ‘trials in which the Jury 
have failed to agree upon their verdict. It 
‘is really a high tribute to the independence 
and the honesty of the Ulsterman. Rarely 
indeed are twelve people in complete agree- 
ment on any issue, andit may safely be 
assumed that at times, when the Jury return 
with an agreed verdict, some of them have 
allowed their own opinions to be submerged. 
Consider the Judges themselves, when they 
sit, three or more together; and observe how 
oft they disagree on matters of fact as well 
as of law. No reasonable man would expect 
twelve Judges to agree about anything save 
on ‘rare oceasions and in circumstances 
which are unpredictable. Jurymen, onthe 
other hand, do as ‘a rule arrive at an exp es- 
‘slon of agreement.—The Law ‘Journal. 


‘Law and Logic. 

| Inthe month of February, Joe Zangara 
shot at President Roosevelt, missed him 
‘and wounded several other people includ- 
ing Mr. Anton Cermak, the mayor of 
Chicago.’ He was tried, and sentenced to 
something more than a liletime of imprison- 
‘ment. < 
` Some weeks later unfortunately, Mr. 
‘Cermak died of his wounds, and Zangara was 
‘brought up from gaol, tried for raurder and 
convicted. He was duly electrocuted. 

The law would have taken much the same 
course inthis country, save that probably 
the trial might have been delayed until the 
recovery or death of the victims of the 
shooting. 
~ What strikes the thoughtful student of 
theories of punishment is the fact that 
Zangara himself had done nothing between 
‘his two trials which could possibly effect the 
méasure of his guilt. All that he had done, 
e what were his intentions, these were known 


- 
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to the court at the first trial. Only Because 
all the resources of medicine could not save 
Mr. Cermak’s life was the criminal destroy- 
ed. Had Mr. Cermak recovered, there could 
have been no charge of murder and no 
electrocution; yet Zangara's guilt, measured 
by act. and intention, would have been 
exactly the same. One can easily imagine 
a case in which a man’s crime might be- 
come murder, instead of attempted murder, 
through want of skill on the part ofa doctor 
or a nurse. 

The law does, of course, measure its puni- 
shments partly by the consequences of an 
‘act. Indeed,. in many cases.1t is largely 
from the consequences that intentions are 
inferred. But where an act is undisputed 
and an intention avowed, it would seem 
logically sound to inflict the same punish- 
ment for an unsuccessful attempt as for a 
completed offence. If capital punishment 
be justified for murder, it can be equally 
justified for attempted murder. But it is 
probable that man will always judge by 
consequences rather than by intention, 
however illogical it may be.—Justice of the 
Peace. 


Hewart on Carson. 

Lord Hewart, on an occasion when Lord 
Carson (then Sir Edward) presided at dinner 
given in honour of Viscount Finlay at the 
Middle Temple Hall, proposed the health of 
the Chairman. “We all know,” said Sir 
Gordon Hewart (as he then was), “that Sir 
Edward Carson, however much he may 
disdain the fact, is the greatest advocate of 
his time.” This from Gordon Hewart, who 
never was guilty of overstatement, was an 
acknowledgment of a fact which no lawyer 
in England would dispute. “We suspect,” 
said Hewart, “that Sir Edward Carson-prefers 
politics tolaw. Whether politican or lawyer 
should wonder more at that fact, Ido not 
know. But onr Chairman has, if ever a 
man had, the courage of his opinion. I do 
not think I exaggerate if I say that some of 
those opinions have not, “at all times, 
been equally acceptable,in all respects, to 
all persons.” 

He made two further observations: (1) that 
throughout Sir Edward’s career there had 
been a notable absence of the pursuit of self- 
interest; and that he had dedicated himself 
with “high unselfishness” to Ulster; and that 
he always had at heart the truest interest 
both of Ireland and of the Empire; and (2) 
that he had the equality which seemed of 
all others to be the most necessary in-politics 


=the quality of strength, 


1933 


“ This imparual testimony -came from Lord’ 

Hewart, who,in party politics, was not of 
the Conservative or Unionest persuasion. 
—The Law Journal. 


Short Titles. ; 

We have long been accustomed to the 
Legislature providing statutes with what are 
called short titles which have proved exceed- 
ingly useful for citation purposes. But 


quite apart from the titles provided by. 


modern legislation, lawyers had long ago 
hit upon the expedient of describing Acts of 
Parliament in some briefer style than by the 
cumbrous method of using the regnal year of 


the sovereign in -whose reign they were ” 


placed upon the Statute Book, the expedient 
frequently hit upon being to designate them 
by the name of the person primarily 
responsible fortheir enactment. A list of 
these popular titles is contained in the well- 
known work by the late Mr. W. F. Craies on 
Statute Law; the list is a long and curious 
one, including as it does the names of many 
distinguished lawyers ofthe past. One of 
the last of these eponymous creators of 
statutes wus the late Lord Findlay, whose 
name is associated with one of the Judicature 
Acts. Sometimes it happened, however, that 
the statute was popularly named, not after 
the person responsible for its draftsmanship, 
but after the name of the person to meet 
whose case it was passed, as was the cese of 
Palmer's Act, passed io allow of Palmer the 
Rugeley poisoner being tried at the Central 
Criminal Cowit. Despite the charge 
frequently alleged against them of making 


several words do duty where one would . 


suffice, lawyers have afondness for short 
titles not only in connection with Acts of 
Parliament, but likewise with-decisions. In 
his article on “The Snail inthe Bottle and 


Thereafter’ in the current number of the 


Law Quarterly Review, Sir Frederick Pollock 
tells us that our ancestors down to Queen 
Anne’stime would certainly have called this 
famous decision of the House of Lords “The 
Snail’s Case,” for ordinary purposes of 
citation, and we might well do the ike." 
Occasionally Judges have adopted this 
practice of referring in their judgments to 
some previous decision by its popular ttle; 
a practice which, in the case of the less 
known decisions,is apt to give the. reporters 
a good deal of trouble in finding them in the 
reports which take no account of popular 
names for leading cases. True, most would 
recognise at once a reference to the “Squib 
‘Case,” or to the “Donkey Case,” which most 
‘of us memorised in: our professional youth, 


‘cards. < 
mo such doctrine appears to exist in the 
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but others are not equally famiiiar. 
Apparently our confreres in the United 
States have evinced an even greater fancy 
than we have for designating decisions by 
some popular title, but they have this 
advantage over usin that the compilers of 
their digests have considerately provided a 
list of the most important of these nick- 
names, arranged in an alphabetical list 
which may be found at the beginning of the 
“Third Decennial. Digest,” published by the 
West Publishing Company. This we are 
told was compiled in response to: numerous 
requests from law librarians and practi- 
tioners. Thislonglist,it may be assumed, 
must have been found of great utility, anda 
similar list might. be found useful in this 
country.—The Law Times. ` 


The Doctrine of Common Employ- 
ment. i 
It is a little curious to find the doctrine 


of “common employment” still being treat- 


ed as a part of the Common Law, but it was 
the ground of decision by a Divisional 
Court (Acton and Goddard, JJ.) in Knott 
v. London County Council on appeal from the 
Southwark County Court (Times, 4th April 
1983), and has been discussed in other cases 
of recent years: In Baker v. James & Co., 
Lid. (1921, 2 K. B. 674, 679; 90 L. J., K. B. 
1199), McCardie, J., referred to Priestley v. 
Fowler (3 M. & W.1,; 7 L. J. Ex. 42) as the 


originating decision on the doctrine, and im 


Coldrick v. Purtridge, Jones and Co. (1910, 
A. CO. 77, 79; 79 L. J., K. B. 173), Lord 
Loreburn L. C., spoke of the principle in- 
volved in that case as being long settled. 
In Fanton v. Denville (1932, -2 K. B. 309, 
315; 101 L. J. K. B. 641) Serntton, L. J., 
while pointing out that the reasoning of 
Lord Abinger wes not very satisfactory, 


‘stated the later cases which have recognis- 


ed the doctrine. But it is a piece of purely 
judge-made law, which | began with Lord 
Abinger’s judgment in Pristley v. Fowler, 
and might very well have ended there. It has 


“been wittily criticised by Sir Edward Parry 


in The Law and the Poor. “Lord Abinger 


having no cases to guide him, played a 


Ione hand, and naturally played it from the 
point of view-of ‘the man who held the 
>> Bir Frederick Pollock says that 


law of any other country in Europe (Torts, 
13th Edition, page 104). The Workmen’s 
Compensation Acts have left no room for it 
in cases coming within the Acts. In the 
present case of Knott v. L. C. C., the in- 


‘Jury -was from the bite of asavage dog kept 


Bô 


by a fellow servant with the Council's per- 
mission. There may have been other grounds 
for refusing relief, but if the courts cannot 
themselves get rid of this “blot on the scu- 
‘tcheon” of the-Common Law, the Legislature 
should intervene.—The Law Journal. 


“On Current Account.” 

An interesting question touching both the 
law of banking and the interpretation of 
wills was raised recently in the Chancery 
Division. Itis well known that a sum paid 
into an account should be credited to the 
customer within a time which, according 
to the course of business, is reasonably 
sufficient for the purpose, but some doubt 
may have existed as to when money is legal- 
ly regarded as “‘in”-ä.certain account. The 
decision of Luxmoore, J., in Re Benedetti 
(as yet unreported) is of special interest as 
throwing some light on that point. The 
testator in that case had left to his wife 
for life “all my moneys which shall at the 
date of my death be on deposit or current 
account with” aspecified branch of a certain 
bank. Some weeks before his death the 
testator had made arrangements to sell 
105 National War Bonds and he had given 
the manager of the branch in question in- 
structions to credit his current account 
‘with the proceeds’ when they should arrive. 
‘Owing to some complication, the money did 
‘not reach the bank till the day before the 
. testator died, and was not credited till the 
‘day of death itself, Luxmoore, J., held, 
despite the obvious intention of the testator 
and the fact that the bank had received 


the money before his death, that it was not 


“moneys. . . on current account” within the 
‘words of the will, and that it therefore fell in- 
to residue. The ground of his decision was 
that the mandate to the banker being ter- 
minated by the death, he no longer had any 
power to credit the money to a particular 
account. His Lordship commented upon the 
hardship 
‘peculiar circumstances and he remarked 
that ifina similar case there were negli- 
.gence on the part of the bank, which he did 


not fora moment suggest in this case, the’ 


‘disappointed legatee would have a cause 
.of action against the bank. If ever such 
an action were brought it would be inter- 
esting to see whether the court would up- 
hold Marzetti v Williams, 1 B., & Ad. 
415, in which Lord Tenterden, L. C. J., held 
the four hours between 11 a. M. and3 P.M. to 
‘be “reasonable time” for a banker to 
credit an account with asum paid in at 


the former hour. It is very doubtful whether- 
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inflicted onthe widow by the 
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in view of the modern system ot multiple 
branch banking this hundred years, old de- 
cision would still stand. Be that as it may, 
this much clearly emerges from Re 
Benedetti that: no matter what is the physical 
position of a fund, it is not “in an account. 
until it is actually credited there.—The 
Solicitors’ Journal. 
z e 
A Scheme for Saving Income Tax. 
Income tax presses with extreme severity 
on the man witha family to support and 
educate. The allowances to which he is 
entitled are too trivial to beofany material 
assistance. In these circumstances, the 
skilled conveyancer is frequently asked to 
devise some scheme for saving income tax. 
The great difficulty in the way of any such 
saving is, it will be remembered, s. 20, 
sub-s. (1) (c), of the Finance Act, 1922. This 
section provides, inter alia, that where by © 
virtue of any disposition made by any per- 
son any income is payable to or applicable 
for the benefit of a child of that person for 
some period Jess than the life of that child, 
the income shall, solong asthe child is an 
infant and unmarried, be deemed for the 
purposes of the-enactments relating to in- 
come tax (including super-tax) to be the 
income of the person, if living, by whom 
the disposition was made. This section 
knocks out any settlement made by the 
parent on his young children fo1 the purpose 
of their education during infancy. In many 
cases the parent is manifestly unable to | 
part witha substantial annual sum to his 
children for their lives, while he is prepared 
to sacrifice quite a large income for their 
exclusive benefit while they need it for 
education. The.recent decision of the Court 
of Appeal in. Watson's Trustees v. Wiggins 
(147 L. T. Rep. 443; (1933) 1 K. B. 245), 
affirraing the decision of Mr. Justice Rowlatt, 
is most helpfulin this‘connection, and until 
a fresh Finance Act.is passed to extend the 
provisions of s. 20 of the Act of 1922, the 
scheme there considered offers a satisfactory 
solution of this difficult problenf of saving 


_tax.on the income which is allotted to 
launch the children of the settlor in the 


world: - The Law Times. 


Income or Capital Asset. 

The determination of whether a receipt of 
money or money's worth is in the nature of 
income, or whether it amounts to the acquisi- 
tion of a capital asset has been a matter 
of extreme difficulty in almost innumerable 
revenue cases. One writer on this admitted- 


ly involved subject_has expressed the view. 


js 


‘that he could reason ‘with equal facility 
and equally forcibly in favour of either side’ 
of the question in respect of any disputed. 
receipt of this character. An interesting 


t 


company case apparently of this nature; 


and which Mr. Justice Finlay described ‘as 
important, came before his lordship on the 
fivst day of this term (H. Trenchard, as 
Liquidator of the National United Laundries 
(Greater London) ‘Lid. v. H. b. Bennët- H. 
M. Inspector of Taxes), 77 Sol. J. 83). The 
main facts, briefly, were that in considera- 
tion of the allotment to company A by com- 
pany B of £12,500 worth of deferred shares 
of company B, company A undertook to 
guarantee the payment of the dividend on the 
7 per cent. preference shares of company B. 
Company A, the Judge said, was in sub- 
stance a holding company, and the qves- 
tion was whether the £12,500 worth of deferr- 
ed shares received by company A in respect 
of its guarantee was income and assessable 
to tax under the provisions of Case VI, 
Sch. D, of the Income Tax Act, 1918. The 
Commissioneis for the Special Purposes of 
the Income Tax Acts held that the £12,5C0 
was nota trading receipt: that it could not 
correctly be, described‘ as promotion profit, 
but that, nevertheless, it was a -receipt “in 
the nature of income” and was ‘liable to 
tax. That decision ‘Mr. Justice Finlay re- 
versed, holding that what company A was 
in fact doing in the. circumstances of this 
case was to acquire a .controlling interest 
in company B by means of the purchase of 
a block of shares, and that the giving of the 
guarantee was the method of paying for the 
shares acquired.. What company A wás 
thus acquiring, said his “Lordship; was a 
capital asset. A little careful consideration 
reveals some of the obvious yet subtle diffi- 
culties of this case which, as the Judge 
pointed out, is not ‘free from doubt. One 
readily appreciates that when for the £12,500 
company A gave the guarantee it shouldered 
an uncertainty in that it might not be 
called upon to fulfil the guarantee in whole 
or in part. The risk it took had, therefore, 
a potential value, but need- not necessarily 
have resulted in being at all proportionate 
to the £12,500 paid for undertaking it— 
nothing, indeed, might have been called 
for. In this light, with respect, it seems 
difficult to accept the view that company 
A was purchasing a capital asset, rather one 
might think of the transaction 4s specula- 
tive with the consideration received for the 
risk undertaken as income in the hands of 
the guarantor.—The Solicitor’s Journal. . - 
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‘Court of Appeal in 
and Fernau, supra, will bring 
‘that the real ground of the voidness of con- 


R 
4 1 
4 tà 


31. 


An often Overlooked Point. 

It is a curious fact that the complete void- 
ness of*a contract held to bein unreasonable 
restraint of trade is not generally realised. 


Everyone, however remotely connected with 


-the law, xnows that such a contract is void 


against the party who has imposed the res- 
traint, but it comes as a surprise to many that - 
either party to such a contract can plead 
that it is void. Naturally there are com- 
paratively very few. cases of such a plea 
by the restaining party, and the earlier 
authorities scarcely bear out the view of the 
law just stated. - However,. an. instance of 
sucha plea came. before the Court of 
Appeal recently. -In Wyatt v. Kreglinger 
& F'ernau [1933] W. N. 51; 49 T. L. R. %64 
a firm agreed to give a „retiring employee 
a pension of £200 per annum, the agree- 
ment continued: “You are at liberty to 
undertake any other employment 

or enter’ into any business on your 
own eccount, except in the wool trade and 
the only other stipulation we attach to the 
continuance of this pension is that you do 
nothing to the continuance of this pension js 
that you do nothing to our detriment (fair 
bunsiness competition excepted).” The pen- 
sion was discontinued and the firm pleaded 
in reply to an action brought on the agree- 
ment by the employee that the contract was 
void as being in restraint of trade, and this 
plea was unanimously upheld by the Court 
of Appeal. Inso holding they overruled 
the old case of Bishop v. Kitchin. 38 L. J. 

Q. B. 20. In this case a very strong court, 
presided over by Cockburn, C. J had re- 
fused to listen to the employer’s plea that 
he was relased from his contract because it - - 
was void as being in restraint of trade 
They held that as the plaintiff had perform- 
ed his part of the contract, he was entitled 
to recover the consideration in respect of it 
The correctness of this old decision had gone 
unchallenged for nearly Seventy years ex- 
cept for some remarks’ by Scrutton, L, J 

in Joseph Evans & Co., Lid. v. Heathcote 
[1918] 1 K. B. 418. The decision of the 
.Wyati v. Kreglinger 
home the fact 


tracts in restraint of trade is not that they 
bear hardly upon the employee, but that 
they are contrary to public - policy as tend- 
ing to deprive the state of a man’s work in 
that sphere for which heis most fitted, — 
The Solicitor’s Journal, f ` 
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Company Law—Winding-up — Surplus after 
paying all debits and contributories — 


- Rijht of preference share-holders to parti- — 


cipate—Construction of articles. 


- When a company is wound up if there is 


a surplus after paying all the debts and 
returning all capital to the contributories, it 
is distributable amongst all the share- 
holders, -preference as. well as ordinary. 

Preference share-holders are precluded from 

sharing only where the memorandum or 

articles preclude them from doing so.- (Lord 

Hanworth, M. R., Lawrence, L. J., Romer, 

L. J.)\—William Metcalfe & Sons Ltd., In 

re, (1933) 102 L. J. Ch» 121. 

Company flaw ~Fraudulen trading by direc- 
tors—Moneys recovered by liquidators from 
director Part of general assets. 

' Wherethe directors of a company carry. on 

business with a fraudulent intent and the 

liquidator recovers moneys from them under 

` g. 275. of the English Companies. Act, 1929, 

the moneys so recovered form part of the 

general assets of the company and are not 
available exclusively for payment of the 
debts contracted by the directors. 


Ch. 81. 


Divorce - Permanent maintenance -Matters 
to be considered Conduct ` of parties-— 
. Omission to defend suit—LEstoppel. l 

` “In answer to a petition for meintenence 


“ “the husband can raise the issue of the con- 


duct of the wife even though he had not de- 
` Tended her suit for divorce on those grounds. 
On such a petition the court may hear all 
“ velevant evidence as tothe conduct of the 
parties in determining the amount: to be 
awarded and deciding whether the dum sola 
et casta clause should be inserted or not. 
oo J.) Mould v. Mould, ((1933) 102 L. 
¿P2 l i i : 


Wit- -and 
Beyond Reasonable Doubt.—Counsel: 
‘Tt istrue that there are traces of insanity 
in your family?” 
Witness: “Very likely.” 


- Counsel: “On what do you base your- 
tatement ? ” i hi 
_ Witness: “My grandfather, who was 


studying for the ministry, gave it up to 
become a lawyer," —Case and-Comment, 
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(Eve, J.,). 
Leitch Brothers, Ltd., In re, (1933) L. J. 


usi 


Tort—Suit against successor in business— 
. Judgment unsatisfied—Fresh suit against 
. transferor —Maintarnability—J oint tort- 

feasors. | ~ ot 

A factory of A was purchased by B who 
undertook to indemnify A as to all liabilitiés. 
C sued B for damages for polluting an ad- 
joining river and obtained a decree. B was 
wound up and as the judgment remained 
unsatisfied C brought n action against A. 
Held, that Aand B were not joint tort- 
feesors an] the plaintiff was entitled to a 
decrees against A. (Lord Hanworth, M. R., 
Lawrence, L. J., Romer, L. J.) Freshwater 
eeu Rayonald, (1938) 102 L. J. Ch. 
102. 
Insurance — Policy by hu-band for benefit 

of wife —Death of wife—Polic, whether 

r.verts to husband or (oes to wife's ears. 

Whare a husband takes policy of assurance 
on his life for the benefit of: his wife and 
the wife predeceases him. (he “policy. dces 
not revertio the husbanl but-forms p rt 
of the wife's estate. (Lord Hanworth, M. R., 
Lawrence; Li. J.and Romer, L:.J.) Cousins . 
v. Sun life Assurance ‘Society, (1933) 102 
L. J. Ch. 114. rah < 


Tort -Negligence — Leaving: van unattended 
“im place where children - come— Injury 
to children —-Liability ‘Allurement. 
Where thẹ defendant left a van unat- 

tended and- without a. horse in a piace where 

children used to come for play and an in- 
fant aged.seven climbed ‘on the van-and 
fell and. was injured:.. Held, that there was 
no inherent’danger in an immobile vehicle 
like a van and -even if it caused an 
obstruction as the injury, was caused not 
on that account but .on account of the 
child’s trespass the defendant was not liable 
either in negligence or in nuisance.. (Talbot, 
J.) Frederick Donovan v. Union Cartage 
Co., (1983) L.-J. K. B. 270. 


Humour. 


Friend of the. Jobless.—“Just what 
good have- you done to humanity?’ asked 
the Judge before passing sentence on the 
pickpocket. l 

“Well,” replied the confirmed criminal, 
“I've kept thrée or four detectives working 


regularly.”—Case.and ‘Comment, - E 
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The Hon'ble Mr. Justice Nawat 
Mirza Yar Jung, Bahadur 
Chief Justice, High Court, 


Í. E 143—5. Hyderabad. 
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The Hon’ ble M r. Justice N awab Yar J ung. Bahadu 4 
‘Chief Justice of the bigh Court of ayderebad . 


Mirza Sami-illah Beg (Nawab Mirza Yar Jung ree was noe at. Amethi, 
District Lucknow, in 1875.. 


l 


In. his eleventh year -he- joined- the Government High . School; Bans-Barélly, 
from: where ‘he passed his Entrance ‘Examination in 1890. He then joined the 


‘Canning College and graduated in 1894 and took his LL. B,, Degree next year. - 





~ 


He started, practice as a lawyer at Rai Barelly. Butin 1897 he went to Lucknow | 


wheré he was among the topmost lawyers. He was appointed: the Chief Justice 
of Hyderabad on the 1st September, 1918. 


Tie is an eminent scholar, a sound lawyer and a staunch supporter of Hindu- 
Muslim unity and an ardent worker -for it.. In 1916 he was nominated by the - 


_ United Provinces: Government as a member of ‘the Legislative Council of that Pro- 


vince. Since he assumed charge as the. Chief . Justice of Hyderabad ‘he ‘has 
introducéd: ‘great reformsin the Judicial Departinent: The Judiciary was’ separated — 


from: the Executive, a much coveted reform - in British India. A Small Cause Court ; 
was established i in Hyderabad. Rules of recruitment in the judicial service were amend- ` 


ed, so as to let into service only qualified and capable men. Charter was granted 
to the High Court by H. E. H. the Nizam. A circular was issued for the guidance 
of subordinate courts under the suggestion and recommendation of the British Indian 
Civil Justice Committee. Rules were framed under various enactments. Regis- 
ters and statements of the 


and it isnow one of the best legal libraries in India. Rules regarding the appointment 
of Advocates were framed. The Departmental J udicial Examination was sus- 
pended and the standard of Pleadership Examination was raised. 


Various other important reforms are expected in the near future in the Judicial 
Department under his able guidance. In recognition of his services the title of 


Nawab Mirza Yar Jung an ‘was bestowéd upon him and -he was made 


permanent in his office, : 
S 
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department were reformed so as to enable an easy. 
comparison with British Indian figures. The High Court library was remodelled . 
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Notes and 


Recording of Confessions. 

The question whether a confession which 
does not show ihat before recording it, the 
Magistiate had warned the accused that he 
wes not bound to make the confession at all 
and had questioned him with a view to aséer- 
tain whether he was making the confession 

_voluntafrily, was recently considered elabo- 
rately by the Oudh Chief Court in Daulat 
Ram v. Emperor (10 O. W. N. 466) and 
after a review of the cases on the subject 


the learned Judges have come to the con- 


clusion that this is a material :omission 
which would pfrejudicé the accused in his 
defence and s0,.-the irregularity is not in 
such cases cured by s. 533, Criminal Pro- 
cedure Code. The latter section can cure 
only a defect which was more or less formal 
in character. With regard to the instructions 
contained. in the Manual of Government 
Orders paras. 801, 852 and 853-A relating 
tothe recording of confessions, the learned 
Judges, have made the following important 
obsefvations: ` 

“It js true that-these instructions have not got the 
same binding validity as the provisions of a statute 
‘but’the whole purpose is to give effect to the statuto- 
ry provisions contained in =, 164 of the Code of 
Qriminal “Procedure, and the non-compliance with 
- these instructions must necessarily lead to a failure 
of justics, and must inevitably prejudice the accuséd 
in his defence on the merits, because, as pointed out 
by the-- learned Judges of the Bombay High 
Court... ......—...... there is a duty cast upon the 
prosecution +o prove affirmatively the voluntary: 
nature of,the confession which is sought to be used 
by the prosecution against the accused, and it has 


been held that “there.can be no question that Magis- .. 


trates-must be affirmatively satisfied of the voluntari- 
ness of. the confession which they record,” and that 
when in doubton this point they ought, never to record 
the confession or give thé certificate at the foot of the 


record as required. by s: 164 of the-Code of Criminal’ 


wat 


Proceduré.’*- 


‘In‘ cases of this - kind’ the’ proséeution 


often resort to the method of examining the 


Magistrate who recorded the confession to 
All up “ihe omissions in the record of the 
confession: 
fession becomes admissible if the Magistrate 
deposes to the effect that he had followed 
the injunctions laid down by s. 164 (3) 
though he had failed to record thefact did 
not arise for decisionin this case as the 
Magistrate even: when examined did not 
depose to that effect, It may be remembered 
in this connection that the Bombay High 
Court- in’a recent case, Emperor v. Hansa 
Bai (140 Ind. Cas. 746; 34 Bom. L. R. 1240) 
refused to admit the confession in spite of 
the fact that the Magistrate had stated 
when called as a witness that he had con- 
yeyed the necessary caution to the accused 
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and questioned him. It is impossible for 
Magistrates to remember all the circum- 
stances of such ordinary incidents. They 
would. naturally believe honestly that they 
had followed the provisions of the Code but 
it would be unsafe for the courts to base 
the conviction of accused persons om such 
slender testimony when the record does not 
confirm such evidence. 


Mere omission to record questions 
and answers. ~- 
In another case before. same court Sahaj 


Ram v. Emperor (10 O. W. N. 461) the 


Magistrate had complied fully with the pro- 
visions of s. 164 (3) and the record con- 
tained astatement thal he had warned the 
accused and also questioned him, but he 
failed to record the questions and answers 
and therefore failed to observe the provi- 
sions of para. 853-A of the Manual of Govern- 
ment Orders.’ Upon the effect of a mere 
failure to comply with para. 853-A, there 
is much ccnflict of opinion. Though the 
Jearned Judge said that the omissions 
in this case were not such as to invalidate 
the confession, he has proceeded on. the 


- ground that “cven if the evidence of the 


confession be left entirely out of account, 
the remaining evidence was sufficient to 
establish the guilt of the accused beyond a 
possibility of doubt.” 


Similarity of features as evidence 
of paternity. Se 
The interesting question whether simi- 

larity of features is admissible’as evidence 

to prove paternity was recently considered 


-in Nanda Bahadur Singh v. Deputy Com- 
- missioner of Bara Banki (10 O. W. N. 412). 


In Jeswant Singhji v. Jet Singhjee (2 M. I. 
A. 724) Lord Brougham is said to -have 
remarked thet the decision of -the trial 
Judge upon the personal resemblance of 
a person to his alleged father could not be 
received or acted upon by a Court of Appeal 
and following this the learned Judges 
refused to attack ‘any importance or signi- 
ficance whatsoever, to the alleged similarity 
of features.’ In this connection we may 
however, refer to the decision reported in 
Imambandt v. Muttasaddi (18 Ind. Cas. 
678). In this case it was observed by the 
Calcutta High Court that the evidence of 
the resemblance of a child to its putative 
father was relevant and’ hence the photo- 
graphs of the child and the father were 
admitted inevidence. The learned Judges 
based their conclusion on the oral. and 
documentary evidence on~the-record and 
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® 
the evidence of resemblance was considered 
as ` furnishing independent corroboration 
of that evidence. : 


Inherent power to’set aside execu- 
tion sale. 

It has often been said that s. 151, Civil 
Procedure Code, is only applicable where 
there “is no remedy prescribed by the Code 
and the salutary provisions of s. 151, have 
often been so construed as to negative 
the very object of the said section. Section 
151. clearly provides that “nothing in this 
Code shall be deemed to limit or otherwise 
affect the inherent power of the court to 
make such orders as. may be necessary 
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Women At Law. 

THE position of the frailer sex in. the eyes 
of:the law has always been hedged about 
with restrictions. Some would maintain, 
even to-day, that this was as well for ‘all 
parties, certainly the canon lawyers, who 
formed so much of this fact of English Law 
were of that opinion... Inspired by the 
Roman system according to which a 
spinster had, in default of a testamentary 
guardian, to ‘beunder the guardianship of 
her father or nearest agnate--the early law 
of England allowed very little freedom to 
women. But in time there grew up certain 
practices which undermined the 
dependence on male relatives, and gradual- 
ly the “feme-sole” came to enjoy. the same 
rights as her brethren. True, this necessiiat- 
ed a considerable number of trustees, but 
these enabled .their charges to play the 
winsome, if unenviable part of “wards in 
Chancery.” Meanwhile, the position of the 
“feme and baron” remained unaltered. The 
feme who contracted into marriage had to 
be content with “pin money” ‘and | ‘parap- 
hernalia” in exchange for the protection and 
maintenance shereceived from her chosen 
baron.’ Such ar arrangement was consider- 
ad natural and satisfactory until the last 
century, when a section of. the feminist 
thinkers saw fit to adopt the word ‘“eman- 
cipation” as their .battle-cry. Despite the 
word's value in the campaign against the 
slave traders, there were many others wh) 
deemed the choice somewhat injudicious. 
The arrangement had worked so well and 
for so long that, but for an occasional crime 
of violence, and the scandalous actions for 
criminal conversation which ventilated the 
intrigues of “high society,” women figured 
very “rarely i in the -o law TE 4 
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for the side ‘of “justice...” The. words 
used contain an expréss and emphatic as- 
sertion that the provisions of th Civil 
Procedure Code are not to stand in the 
way of the court exercising its ‘inherent 
power to make such orders as are necessary 
to mete out justice. In Govinda Padayachi 
v. Velu Muragayya Chettiar (140 Ind, Cas, 
454) Justice Walsh of the Madras High 
Court has held that an execution sale which 
was held by an officer of the court in con- 


travention of an, express direction of the 


court can be set aside by the court suo motu 
under its inherent powers. Section. 15] is 
obviously intended to provide for such caseg, 


~ 


AS 


Since the change, this difference is ‘most 
Di leens in the “Courts, more particularly 


.in the later years of the last century, when, 


as it would seem, every woman of a litigious 
temperament resorted to law in order to 
indulge the sense of new-found emancipation. 
It is interesting to note that. among these 
litigious ladies, only- one was unmarried, 
and she, a Miss J enner, who was a-niece. of 
a Judge in Doctor's Commons, might. be 
excused on the ground of legal ancestry. 
The others include a number of names which 
were as familiar in their day as those of 
famous actresses: Mrs. Bruce, Mrs. Cath- 
cart, Mrs. Thompson, and, Madame Shire. 
above them all 
was the famous Mrs. Weldon, who fought 
a hundred cases, and becamé one of the 
most familiar figures in the Law Courts 
during the eighties. Between suits. shë 
rang the changes on the lecture platform, 
the concert “stage, the theatre, and the 
music-hall.. A woman of considerable 
she gained ‘wide. experience 
in the course of her career as a litigant, she 
crossed swords withthe leading advocates 
of the day, and was not overawed by „the 
Bench. This 
“modern Portia,” as she came to be known, 
was instrumental in bringing about the 
Married Women’s Property Act, as well as 
in promoting alterations in the Divorce and 
Lunacy Laws, and in reorganising the law 
of musical copyright. 


It would be difficult for any woman he 
did not happen to live at the very time 
when the flood-gates were opened to rival 
the career of this pioneer, but there is in 
many people -both men .and women a 


deep strain of _litigiousness which insists 


~ 
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.on fighting a case for the sake of the fight. 
Such a spirit isopposel to the paradoxical 
alm of all sound lawyers, whose interest 
jt isto discourage this particular type of 
Ahtigant, What lawyer has not come across 
«host of lay folk who take an almost 
morbid interest in the intricacies of the 
law? Their questions are frequently, and 
em batrassingly:: well-founded, and no 
‘experience which is not encyclopaedic can 
‘Supply satisfactory: answers to them. . 
=- For the edifigation of those litigious ladies 
who have got no further than the stage of 
badgerjng . their lawyer friends, a recently 
published book will. be a welcome present. 
One of the first women to be called to the 
“Bar has written a book specially designed 


to help her sisters to steer safely through 


“the bogs and swamps of whatever remains 
of the law applicable to their sex alone. Mrs. 
‘Normanton set’ herself no light task in 
compiling Everyday Law for Women. This 
handbook, 
is not intended for light reading, is so com- 
plete that the author has seen fit to apolo- 
gise in her Preface for omitting the details 
of the working of Insurance and Old Age 
Schemes. As a book that is intended to 
satisfy the requirements of an. interested 
section of the female population, this work 
will be welcomed by all who have felt the 
‘need forit. Also on its own unquestionable 
merits, there wil] be few—even among the 
most misanthropic reviewers who will feel 
that the author's “plea for generous con- 
sideration has any ‘justification. Whether, 
onthe other hand, this’ book will as it 15 
intended steny the recurring tides of 
feminine enquiries is another matter. It js 
one thing to know of a book that will provide 
the exact answer, and quite another to refer 
a woman- who. is almost invariably proud 
-ofher ignorance of the law —to it, with any 
feeling that’ the matter wil] end there, — 
The Law Journal. | : 


The- Interpretation of Statutes.* 
The long series of definitions at ihe be- 
-ginning of a ‘statute, of which English 
draftsmen were proud, caused the Italian 
jurist acute disgust. The deviceot making 
a statute contain its own miniature dictiona, 
ry had probablynot existed before George 
TV. With the drafting of-the great “Clanses 
Acts” of the nineteenth century the dictiona- 
. ry clause had come to be regarded as, indis- 
pensable. The lecturer recommended 
students tothe Official Index of Statutory 
Definitions. ia | 
The: main impression he had 
. “#Being & summary ofan address deliver 
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from the preceding lectures on` interpreta- 
tion had, he ssid, been the inadequacy of the 


_existing machinery for drafting. It would 


be possible to build up a discipline, a 
scientific art of drafting which would ensure 
that all the more plausible -eventualities 


Should be dealt with. In the. construction 


of this science the -analytical methods of 
thought practised in schools of law ‘would 
play an important-part. The new practice 
of entrusting the interpretation and 
enforcement of statutory law to administra- 
tive tribunals. probably arose out of a 
desire.of the executive government to escape 
from.the technicalities still largely dominant 
in the courts. . These tribunals. might 
represent the natural response of Parlia- 
ment to the unfriendly bearing of the 
common lawyers, a response analogous to 
that of the rise of the Court of Chancery. 
It was possible that the Lord Chief Justice 
was reiterating to-day, after three centuries 
and jn. not wholly dissimilar circumstances, 
the resentment of Lord Coke against. the 
encroachments of the Chancellor. The 
Continental world had been taught by the 
Corpus Juris to look upon enacted law 
as the primary type. Sir Matthew Hale 
had said that probably much English 
common law had been at first statute law or 
Actsof Parliament. From the completion 
of the Corpus Juris in the twelfth century 
ihe French legal mind had not been hospi- 
tableto a distinction between customary 
and statutory law. French books of inter- 
pretation were largely philosophical rather 
than doctrinal. The chief reason was that 
Continental law. was much less verbal in 
spirit than was English Law. Continental 
courts attached great importance to preli- 
minary.material, e.g., reports of debates, and 
there existed on the Continent singularly 
little literature of conveyaneing, or.of com- 
pany and other precedents: On the Con- 
tinent a draftsman did not . regard .h mself. 
êsa general preparing an attack on a hostile. 
frontier, but as one bringing up reinforce- 
ments to an ally. Nevertheless, the ap- 
pearance of a rigorous formalismin English 
interpretation was to some extent illusory, 
and several modern examples could be found 
of judges making astatute say what they 
thought it ought to have said, The rules. 
ofinterpretation were far- from. being an. 
inflexible machine, and thére.was room for 
ihe speculation that very many. case reports 
and text-hooks were. written, not. to meet a 
demand for. indisputable legal certainty, but 
to provide Counsel with something to say.—. 
The Solicitors’. Journal... .. 
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‘Collusive Divorces. a WP 
~ The judgment: of the President last week 
‘In Heaven v. Heaven, etc. (Times March 24) 
‘contains some severe remarks on the 
‘preparation and- fabrication of false 
evidence in divorce suits. On the facts 
‘disclosed, we think” they were not at all 
joo strong. The- petitioning wife was 
‘Innocent ‘of collusion, and though her decree 
was rescinded -upon the King’s Proctor’s 
-intervention, she was not ordered to pay 
costs. The allegéd’ misconduct, ‘which 
seemed to be amply- proved when the case 
‘was presented as undefended at Birming- 
ham,' was founded on a. tissue of ‘carefully 
‘prepared false evidence “by. thé acquies- 
‘cence,” said thé President, “and common 
understanding’ between: the petitioner's 
solicitors- and. the solicitor ‘who had been 
acting for ‘the respondent.” A private 
inquiry agent aided in thé proceedings, 
and gave evidence of the invented ‘miscon- 
duct; which the President rejected as “mere 
nonsense and an invention.” A suitable, 
if somewhat lenient; crder was made as to 
costs, and the President said’ that the 
payers were at the disposal of the Director 
of Public Prosecutions. -The Divorce Court, 
of: course, does not deal with perjury, and 
merely decides- whether collusion was or 
was not present in the‘obteining of a decree 
which the King’s Proctor. contests. The 
case reveals a serious state of affairs -the 
most serious ‘point being that apparently 
the whole ‘conspiracy might have gone 
undetected if one of the parties had not 
belatedly revealed it-to the King’s Proctor. 
‘That important officer has difficult’ duties 
to discharge’; but it is impossible, or very 
dificult for him to investigate any and 
every story which is told in the Divorce 
division or on circuit. Such cases cause 
uneasinesss in. the public mind, which is, 
we : believe; prepared for strong penal 
remedies ~The Law J ournal. 


Legal-Education. 


- In an address to the past and present 
students of the. Law Society’s School of 


Law, Lord Tomlin. said: 
Lawyers might- well be ashamed of the 
depths into which- legal education-had fall- 


en from the sixteenth century-until com- 
Present-day stu-.. 
dents, however, stood within the threshold 


paratively recent times. 


of.& new era of legal education, when orga- 


‘nised Instruction both in legal theory and 


in legal .practice- was -steadily developing 


andthe --seientifie study of law was at- . 
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‘the Roman 


up there, n 
‘and the best possible fruiting or flowering. 


‘BT e 


tracting .unprecedented . interest. - Their 


‘true attitude of mind should be not merely 


that of apprentices -qualifying themselves 


to engagé in a particular calling, but an 


appreciation, if not a mastery, of -a task 


‘which had a scientific side of: iramense in- 


terest and. importance. They would do 
well to bear in mind that aspect of their 
calling which was on a Higher plane than 
the mere, business. aspect... They should 
aim at absorbing the spirit enshrined in 
definition of jurisprudence as 
“Divinarum atque-humanarum rerum no- 
titia, justi atqux injusti scientia.” ; 

The real danger which constantly threaten- . 
ed any system of law. was that it-should 
become static and inert.. A system .in 
order to survive must be a living, growing 
organism, , continuously . adjusting. itself to 
the changing condition of human affaiis. Its 
life depended upon the spirit of those 
who administered and to a large extent mo- 
dified it. Lawyers were not like mechine- 
minders in.a factory; they were morc like 


' gardeners who must be constantly on the 


watch to improving changing conditions 
and to secure, by pruning here and ‘lying 
growth.in the right direction 


The influence of the solicitors’ Profession 
onthe procedural side of the law was para- 
mount, but rules of procedure were of no 
use un‘ess thcse who administered them were 
prepared to give effect tothe spirit of the rul- 
es. To appreciate this spirit scientific study 
was essential. Nevertheless, science was not 
everything, and a knowledge of the law 
must also be founded on a broad. base of 
general culture. . Words weie the instru- 
menis of the lawyer and. he: could only 
master them if he made himself:familiar 
with the great masters of literature and 
of history. Such attainments were not gain- 
ed easily, but it was worth. while for every 
student -at an :early stage to hitch his 
wagon to. a star and . treat. his’ calling 
as a high one. . If he did so1t would there- 
after be the better for him and for his coun- 
try.— The Law Times. - | . 

Criminal Trials in Russia, ~... | 

_ The arrest and impending trial by the 
Russian, Government of several Englishmen. 
employed. by the . Metropolitan:Vickerg 
Electrical Company, Ltd., has naturally 
caused great apprehension in this country 
for three reasons- the, Russian . mode of 
trial is a product of the revolution: and 
is believed to have no such. safeguards 
against; an unjust conviction..as. prevail in 
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‘civilised ~Gountries; crimes against the 
‘State. include acts. affecling manufacture 
and production which in other countries 
“are not within police regulation at all; 
and any acts which threaten the security of 
the existing revolutionary regime ‘are 
punished with brutal ferocity. Upon the 
‘Russian Courts and their procedure we 
published a series of articles in the autumn 
of 1931 (72 Law Journal, 168, 180, 192) 
which showed that thé persons who act as 
Judges have neither the training nor 
position to make them a satisfactory 
tribunal according to ourideas of justice; 
thoughit is possible that in special cases 
a more responsible court may be constitut- 
ed. As regards the crimes charged against 
the Englishmen, we believe . that no precise 
information is yet available. The procedure 
appears to: be first to examine the person 
arrested at. great length: and then formu- 
late such charge as his confessions may 
suggest. From the account of the nine- 
teen hours’ examination of Mr. Monkhouse 
sent by Sir Esmond Ovey and printed in 
the White Paper which has been publish- 
ed [Cmd. 4286; price 4d.], it looks as though 
espionage and sabotage would be alleg- 


ed. The Soviet Criminal Code of 1924, in 


Chap. 1, “State Crimes,” contains a long 
list of counter-revolutionary crimes, and 
the charges will probably be included here. 
As regards the brutality of punishments, 
it is ‘enough to refer to the frequent re- 
ports of killing and deportation for eco- 
nomic crimes. However, all this, while it 
explains the alarm in this country, does 
not touch the point that. the Soviet Go- 
yernment ranks as a sovereign govern- 
ment, and that, strictly, the course of jus- 
tice with regard to persons resident there 
is-itsown affair. The Soviet system is a 
negation alike of God and humanity ; but 
none the less the matter is one for dip- 
lomatic pressure only, and such indirect 
action as the British Government may be able 
>- oe Law Journal,.dated April 8, 


Professional Enthusiasm. 
It is always a good omen for professional 
- success to find the student full of enthusiasm 
for the particular subject in “which his 
lifework isto be exercised; ` and while this 
is true we canscarcely forbear asmile as we 
witness the almost exuberant exhibition of 
délight in the mysteries of the particular 
calling. Lawyers are often accused of 
talking “shop,” but this-is usually of a 
most prosaic type, and being taken as a 


matter: ‘of: course, is‘ little remarked upon. 
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The genuine enthusiast is he who finds -a 
special pleasure in what to the ordinary 
practitioner is accepted as something quite 
commonplace. We all remember, and smile 
at the enthusiasm of the old conveyancer 
who when asked if he did not find it 
irksome to be continually poring over 
documents of title answered that he did 
find it occasionally tiresome, but every 
now and again he came across a brilliant 
deed ! Quite recently, the present writer in 


the course of his desultory reading, met with 


a more modern version of thesame kind of 
enthusiasm. The story is told of Mr. A. 
B: Dixon, who fifty years ago or so was 
a well-known conveyancer, by one of his 
pupils, that he not ‘only loved his profes- 
sion but also regarded an abstract of title 
as the finest’achievement of human intel- 
ligence. Those whohave been called black . 
letter lawyers have also shown an enthusiasm 
in their studies which puts mos: moderns 
to the blush. Of Serjeant Maynard it has 
been told that he “had such relish of the 
old Year. Books that he carried one in his 
coach to divert him in travel, and said he 
chose it-before any comedy’—a pitch of 
enthusiasm only paralleled by that of Baron 
Parse when he took a “beautiful demurrer” ° 
to the bedside of -a sick friend’ to cheer’ 
him in,-his loneliness. Of the ever-to-be 
lamented F. W. Maitland, who more than 
any other transégured his examination of 
the o'd Year Books into brilliant studies, 
it is said that he was able by the charm 
of his style so to unfold the delights of 
our early law as to make his hearers “feel 
that the history of law inthe twelfth century 
was the only thing in life worth living for.” 
—The Law Times. 


A Sound Suggestion. - 

The case of Rex v. Longheed and that of 
Rex v. Moore, wherein the jury disagreed at 
the last Commission came up again before 
Best, L. J., and at his suggestion the jury 


“found the accused not guilty. The direc-, 
-tion and the verdict have been highly .com- 


mended; and they are important as ‘indica- 
ting that criminal intent is still, in fact as 
well as in theory, an essential- ingredient in 
crime. Oflate, in the United Kingdom, | 
it has generally been assumed that an 
accused person “intends the natural ‘con- 
sequences of his acts”; and when the act is 
proved or admitted, ‘the Bench has paid but 
little attention to arguments about the 
criminal intention. The prisoners in the 
present case, employed by the, Guardians, 
had with charitable: motives given away «tó: 
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Representative suits: Order l, r: 8, 


Civil: Procedure. Code. `.. 
_ The judgment of the Judicial 


velu Chettiar v. T. Pi- Ramaswami Tyer. 


(143 Ind. Cas: 665). contains a very. 


learned review of the legislative history ofre- 
presentative suits, lays down clearly the es-. 
sential characteristics of such suits and sets 
at- rest an important point relating to 
such -suits upon’ which there, was much 
conflict of .judicial - opinion in “India. 
With regard to . the -nature 


suits their Lordships say: “It is .an enab- 


ling rule of convenience prescribing ` the 


conditions upon which such persons when 
not made parties to a: suit 
bound by. the.-proceédings .. therein. For 
the section to. apply the absent persons. 
must be numerous; they must have the 


same intérest'in the suit: which, so far as’ 


it is representative; must be brought or. 
prosecuted with the permission of the court. 
On such permission being. given it becomes 
theimperative duty of the court to direct 
notice to be given to the. absent parties in 
such: of the-ways prescribed as:the court 
in each casemay require: while liberty is 
reserved to any represented personto ap- 
ply to be made. party to the suit.” The ob- 


_. taining of judicial permission and comply- 


ing withthe succeeding order as to notice 
are clearly thé conditions on which the fur- 
ther proceedings-in the suit become bind- 
ing. on persons other | than those : who. are 
Actually parties thereto and their privies. . 
- There ;was some, authority, for the. view 
that’ Expl.-6- tos. 11 is wide in its terms 
‘and makes decisionsin representative suits 
conducted -bona:fide,.res : judicata. even 
though. the, procedure laid down in O. T, 
r:8 was not complied with. Their Lordships 
haye clearly laid down. that this view is 
erroneous:, “If | what: may: be called an 
O. I, r, 8 suitds to have the:benefit of the ex- 
_planation the conditions of the rule must 
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have been complied with 


fully. Bona fides 


gati will not 
exclude the neglect of’ statutory ‘condi: 


tions.” . 


Their Lordships have .also-thrown out 
the following ‘observation that: “No en- 
couragement shotld be offered to litigants, 
if they would obtain the. full ‘benefit of 
O: I, r. 8'to be careless in securing, full. com- 
pliance with the conditions, ofthe rule both 
in” the letter, and inthe spirit.” —_— 


' The Full Bench decision-of the Madras 
High Court: in Sona, Chalam ` Pillai v. 
Kumara Velu Chettiar, 107, Ind. Cas. 625, 
has been reversed ‘by their Lordships. ~’, 


Mortgage and-lease back. : ` ei ee 
: Where a mortgage which” is in form a 
mortgage’ with possession is followed by a 
lease back tothe mortgagor of even daté 
reserving.a tent approximately equal td -~ 
the interest on thé ioney- advanced it is 
often contended that the transaction: must 
be viewed as a simple mortgage-and there 
are a large- number of rulings of ‘the 
High Courts in whichthe question whether 
they areto be viewéd as independent 
transactions or not has - been. discussed. 
The’ recent decision of the Judicial Com- 
mittee in Mian Feroz Shah v. Sohbat Khan 
(143 Ind.-Cas. 659), throws much light on 
this vexed. question, and: their Lordships’ 
remark that s. 92 of the Evidence: -Act 
forbids the admission. or consideration of 
evidence as to the intention of- the parties 
or to‘contradict the express terms of the 
document seems to put an end to the ques- 
tion. In the instant case the Indian Courts 
held.that -the ‘transaction evidenced by two 
such .deeds’was really a simple mortgage 
and dismissed the mortgagee’s suit for - pos- 
‘session. -Their -Lordships held that this 
view was erroneous and decreed the suit, 


- mama 
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|" Bribery: Trapping litigants. : 
‘Emperor v. Dinkar Rao decided by the 
Allahabad High Court on the 14th’ April, 
. 1933 (143 Ind. Oas. 661) contains a very 
interesting exposition of thelaw relating ic 
the criminal liability of pe-sins offering 
bribes to judicial officers. The facts are 
also interesting. There wasa suit between 
‘A and Bina sub-court. C told the Judge 
that-A would be prepared topay 
‘Rs. 10:000 to the Judge if he would decree 
the suit. The Judge consulted the Col- 
lector and the Sessions Judge and they 
decided. to -trap the bribe-givers. The 
Judge informed A that he was prepared. 
The amount was paid and the bribe-givers 
were caught redhanded. Their Lordships 
(King and Kisch, JJ.) acquitted the first 


informant C, on the ground that C’s mere ` 


statement that A would be -prepared to 
give a- bribe did not amount to abetment 
especialy as: there was nothing to show 
that: C was acting with the authority of 
A. ‘The important contention before their 
Lordships was that the. bribe-givers were not 
liable as the Judge had no guilty intention 
and did-not ‘commit any -offence. This 
contention was overruled by their Lordships 
in view of the Explanation 3 to s. 108, 
Penal: Code which says thatthe fact that 
the person abetted had no guilty inten- 
tion is immaterial. Under the ruling 
therefore, even in cases wherethe iransac- 
tion is gone through to entrap the abettor the 
abettor would be liable. It would be still 
more: interesting to consider what the result 
would be where the bribe is given by the 
party. to ensnare the Judge. 

Such attempts on the part of judicial 
officers.: to-entrap Indian litigants who are 
as arule-utterly ignorant and illiterate, 
though often wealthy iseven more repre- 
hensible than similar acts on the part of 
the police detectives. As their Lordships 
have rightly observed: “The plan of tempt- 
ing and trapping the accused was objec- 
tionable and should not have been resorted 
to by an officer of the judicial depart- 
ment.” : 


Insurance Policy for benefit of Wife. 
: The full judgment of the Court of Appeal-of 
England in Cousins v. Sun Life Assurance 
Sogety is now available and is 
reported in [1933 102 L.J. K. B. 114]... As 
Lord Hanworth has said in his judgment 
the point raised in this case “is an import- 
Ant point to a great number . of persons 
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who hold policies of the same nature and 
an impértant point to a large number of 
insurance societies who issue such policies.” 
The question was further fought out asa 
test case and the judgment in this case de- 
serves fo be carefully studied. The — 
exact point that had’ to be‘, decjded 
in this case was whether where a policy. 
of assurance is effected by a -husband 
on his ‘own life for the benefit of ‘his 
wife named therein the policy . creates 
in favour of the wife a vested and 
beneficial interest from the time the. policy 
is effected so that on the death of the wife 
before the husband the right to the. policy 
money devolves.on her legal representatives. 
It was decided in some earlier cases that poli- . 
cies of this nature should be read as giving a 
beneficial interest to the wife only in the event 
of her surviving thehusband. The Court of 
Appeal declined to accept this-view. Such 
a policy operates- asa valid declaration: of 
trust in favour of the. wife -giving her a 
vested absolute beneficial interest in the 
policy. and the moneys thereby assured from 


the time when the policy is -effected and 


therefore the policy forms part ofthe wife's 
estate if she predeceasesthe husband. ° 


In a vast majority of. cases the-real in- 
tention of the husband, especially in India 
in taking out a policy for the -benefit of his 
wife would be to confer a beneficial interest 
on the. wife.only if she survives him. As 
it is now clear that a policy for the benefit 


. of a named wife simpliciter would create an 


absolute trust in favour of the wife we think 
in every case where a policy of. this nature 
is taken out by a husband or wife for the 
benefit of the other, insurance - companies 
shovld clearly ascertain the intention of 
the assured and if his intention was to pro- 
vide for’ his wife only in the event of her 
surviving him, should-make the point cleat 
in the policy itself-by adding. the words ‘if 


‘she survives’ or other. words to a similar 


effect. 

Section .6 (1) of the Married Women’s 
Property Act of India corresponds to s. 10 
of the English Act of 1870 but in view of 
Lawrence, L. J.'s remark “for myself. I see 
no substantial difference between a policy 
effected for the benefit of :a named -wife 
under s. 10fof the 1870 Act and a similar 
policy under 's.-11 of the 1882 Act” and the 
reasonings on which the judgtnént of the 
Court of. Appeal is based the law.-would be 
the same under s» 6 (1)-of the Indian Act., 
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.. ACT NO. | of 1938. 
< THE INDIAN MARINE, AMENDMENT: l 
= ae : ACT,1933."* - °° °°: 


PASSED BY THE INDIAN LEGISLATURE. 


Received the assent of the Governor-General on the. 


Pith February, 1938. / 


An Act further to amend the Indian 
Marine Act, 1887, for a certain purpose. 


Wuereas it is expedient further. to 
‘amend the Indian Marine Act, 1887, for the 
purpose hereinafter appearing; . It is hereby 

enacted as follows;—. < ka 
"19 Short title. ` ae ; 

This Act may becalled the Indian Marine 
(Amendment) Act, 1933. Ate i. ok 
` ©, Amendment of section 2, Act XIV of 
1887. | | 

In 
Indian Marine Act; 1887: — . 

(a) in clause (a), after-the word “‘“méans” 
the brackets arid figuré “(i)” shall 
be inserted, and, -after the words 


“provided by this Act; ’,* the fol-. 


lowing word and sub-clause shall 
be added, namely:— SS 
- “and | 


u (ii)-a member of the Royal Indian _ 


‘Marine Volunteer-Reserve during 


and in respect of the time when he © 
is ‘serving-inthe Indian Marine . 


Service, whether for training or 
exercise-or having been called up 
: for any duty or service for which 

aba member ‘of such’ Reserve h 

... ig Jiable;"; and + - She 
(b) to clause (b) the following words shall- 
-> be added, namely— ù 
“and includes -a person holding any 
such position in the Royal Indian 
Marine Volunteer Reserve during 
» and in respectofthe time when 
- he is - serving in the 

Marine Service;”’. 


's ACT No. Il of 1933: °° | 
THE CHILDREN (PLEDGING OF LABOUR) 
- ACT, 1933. ` ihik 





1 
PASSED BY THE INDIAN LEGISLATURE. 
24th February, 1938. 


An’ Act to. prohibit the pledging of. the 
labour of children. sr ` 


Wueeras it is expedient to 


L 


prohibit the 


making of agreements to pledge the labour ` 
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sub-section (1): of section of- -the ` 


Indian 
=" child shall be void. , 
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of children, and the employment of children 
whose labour has beén pledged; It is 
hereby enacted as fallows:— ee 


- ..4. Short tit'e and extent. 


(1) This Act may be called the Children 
(Pledging of Labour) Act, 1933. 

(2) Tt extends io the whole of British 
India, including British Baluchistan: and 


- the Sonthal Parganas. - 


(3) This- section and sections 2 and3 
shall come into force at once, and the 
remaining sections ofthis Act shall come 
into force on the first day of July, 1933. 


2, Definitions. 


In this Act, unless there is anything 


‘repugnant inthe subject or context,— 


“an agreement to pledge the labour of 
.a child” means ‘an agreement- 
written ar oral, express or .impli- 
ed, whereby the parent or guar- 
‘dian of achild, in return for any 

:- payment or benefit received or 
_to be received by him, undertakes 
tocause or allow the services of 
the child tobe untilised in any 
employment:. = ey 

Provided - that an agreement. made 

without detriment toa child, and 
not made in consideration of any 
benefit other _than reasonable 
wages to be paid for the child's 
_ services, and terminable at not- 
more thana week’s noticeis not 
an agreement within the mean- 
. ing of this definition; 
“child” means a person whois under 
the age of fifteen years; and . 
“guardian” includes any person having 
legal custody of or control over 
a child. NG 


3. Agreement contrary to. the. Act to.be 
void: ~~ gr 


An agreement to pledge the labour of a 


"4... Penalty-for parent or guardian making 
agreement to pledge the labour of a child. 
- Whoever, being the parent or guardian of. 


'. achild, makes an ‘agreement to pledge 
labour of that child, shall be- punished with 


Received the assent ofthe Governor-General onthe | 


fine which may extend to fifty rupees, - - 


“5, Penalty ‘for making with a parent or | 


guardianan agreement to pledge the labour 
pace ee 


of achild. : 


Whoever makes-with the parent or guar- 


‘dian of a child dn agreement-whereby such -. 
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the child shall be punished with fine which 
ney extend to two hundred rupees. 


6. " Penalty for employing -a child whose 
labour has been pledged. - `- «-* 

Whoever, knowing or having: reason to 
believe that. an -agreement ha3 “been - made 
to pledge the labour of a child, in furtherance 
of-such agreement employs such child, or 
permits. such child to be employed in any 


premises or place under his'ċòntrol; shall “be - 
punished, with fine which mày extend to. 


a hundred rupees. 


a raaa 
= 


- ACT No. Hi of 1933. 


THE INDIAN FOREST AMENDMENT ACT, 1933. 


PASSEU BY THR INDIAN LEGISLATURE, 
Received the assent o the Governor. Gener 
24th Pebruary ; 1988. : noe 


An Act" Aen to -amend the Indian 
Forest Act, 1927, for a certain purpose. 


. WHEREAS - it. is expedient further to 
amend. the Indian Forest Act, 1927, for the 
purpose -hereinafter appearing; Tt is hereby 
enacted.as follows: 


1. Short title. : 
‘This: Act:may be edlled the Indian Forest 
(Amendment) Act, 1933. 


re 2 | Amendment of, section 2, “Act XVI of 
ths clause W of section 2 of ihe Indian 


Forest Act, 1927, the following clause shall 
he insérted, namely: — 


NAN ‘awner’ includes a Coie of 
- ‘Wards. in respect of property 
under the. 


superintendence or 
; Sai gé of such Court”, 





ACT No. IV of 1933. 


THE COTTON TEXTILE INDUSTRY PROTEC. the Salt (Additional Import 


_ TION AMENDMENT ACT, 1933. 


PASSED BY THE INDIAN LEGISLATURE, 


Reece: sed the assent of the Governor-General on the 
; 28th- March,. 1988. 


An Act to amend the Cotton Textile I- ndus- 


° try (Protection) Act, 1950. 


‘Wuereras ib ‘is expedient to continue for 
a further - period the protection o 
given, to- the cottcn. textile industry- 
British; India, and for that purpose to 
tend the operation of the duties imposed 
by ths.Cott ton Textile industry (Protection), — 
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1. Short title.. j 
This Act may be called the Cotton Tex- 

title Industry Protection (Amendment) Act, - 


. 1933. 


2. Amendment. of sections 2 dnd 3 Act’ ” 


~ XVII of 1930. 


In sub-section (2) of section 2 end in subs. 


‘section (2) of section 3 of tha Cotton Textile 


Industry (Protection) Act, 1939, for the 
word “March” the word “October” shall be 
substituted. aa : 


- A 
-p y in A seed 


ACT No. V of 1933. 


.- 
wo r 
~ 


- THE WHEAT IM ika Po (EXTENDING: ACT, 
1933. 


. @c 
PASSED BY THE INDIAN LEGISLATURE 5 


Received the assent of the Governdr-General on the 
28th-March, 1933, | 
An Act to extend the operation of. thei 
Wheat (Import Duty) Act, 19851. - , 


Warrras it is expedient to extend the: 
operation of the Wheat (Import Duty) Act, 
1931; It is hereby enacted as follows: — 


1. Short title, ' l 
` This Act may be called the Wheat Im- 
port Duty (Extending) Act; 1933. : 


2. Amendment of section IZ, Act sd of 
1981. 
‘In -.sub-section (3) of -secticn a of the | 
Wheat (Import: Duty) Act, 1931, for ,the 
figures “1933” the. figures “930 shat] þe. 


substit ated, 





ACT No. VI of 1933. 


THE SALT ADDITIONAL IMPORT DUTY 
. EXTENDING ACT, 1933. oa 


PASSED BY THE INDIAN LEGISLATURE. ` 


Received the assent of the Governor-General on the 
30th March, 1938. |”. 
“An Act further to extend the- operation of. 
Duty) Act, 
1981. 
WHEREAS if is éxpedient further to extend ° 


the operation of the Salt (Additional Tmport 


Duty) Act, J91; 
follows :— ` 


1. Short title. ... 

The Act may be sailed the Salt Addi- 
tional Import Duty (Extending) Act, 1933. > 
ar Amendment of section I, Act XIV of 

7 

In swb-saction (3) of section 1 of the Salt 

(Additional Import Duty) Act,- 1931 (here- 


It is hereby enacted as 


“3° ; 


Ach, 1930; Il is hereby enacted as follows —:-- ae referred toas the- said Act), -for -the- : 


% 
E + 
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figures: Sal T figures “1934" shall he: manufactured in;-or imported by land into,- 


es a such part, a such duty shall, for all 
the purposes of the said Act, be deemed to 

ie A Pings of section 3, Act XI vo i Have hoon imposed by rule made under that 

Ala T Section (1) of “seation-"3 of the said’ ue: a 

Act for the word “four” the word. “two” ‘3. Amendment. of Schedule II to Act. 

I be. Substituted, a VIII of 1894. 


1) In the Second Scheduleto the I 
ag nenameni ee section: 5 Act XIV of Tesi Act, 1894, — : ndian: 
T 


a after Item No. 4-B the foll of 
~In'Sub-section (4) -of section 5, of tho said x ‘shall be inserted, coe Sh ‘tems. 


Act, for the wore “‘sixtythreé rupees eleven i410 














Uppers f l 
annas”. in..both places..where the words. a for beats sia as x one oe 
occur, the words “fifty-four rupees twelve | entirely made of pair, whichever, - 
annas", shall be substituted. leather, is higher”; * 

og TA sat .(b) after Item No. 44 the “along “item 
e a ih “shall be insertednamely; — . < 


` ACT No. ‘Vil of i933. ME 


“15 ) Artificial silk piece” Ad valorem 50 per cent. cr 


Ist March, 1938. 


An Act to fix the duty on salt manufactured 
in, or imported by land into, certain parts of 
British I ndia, to vary certain duties leviable 


- THE INDIAN FINANCE ACT, 1933. S poora face than ' | four annas per 
ents of not more S 
_ Passep BY THE INDIAN LEGISLATURE. _| than nine yards in whehe aS 
- Received the assent of the Governor-General on the - ; “length. Wahan, n, 


(e) in Item No. 45 A — 
(2) for the entries ‘in. ‘the fourth column 
against sub-items (a) and (b), the 


“under the Indian Tariff Act, 1894, to fix? ` Sree. shell be substituted, 
maximum rates of postage under the Indian: ` u 

Post Office Act,.1898, to fix rates of income - gp ga three | 
tax’ and super-tax, and further to amend ane ; higher.” y whichever is 


Indian Paper Cur rency Act, 1928. A 
WHEREAS it is expedient to fix the duty on (tt) = entry in (a) fourth column 


salt imenufactured in, or imported by land 
into? ‘eéttdin parts of ‘British India, ‘to vary. Pee er a namely: = 
certain duties leviable under the “Indian k after similem ( the # 

Tariff Act, 1894, to fix maximum rates of pieyiso-ahall. “Be c) : following 
postage under the Indian Post: Office Act,- second eoum, ee ed inthe 
1898, -to fix rates of income-tax and super- ig adad that the tat y: a: 

tax, "and further to amend the Indian Paper y on rents of not 


Currency Act, 1923; eat is nee enacted: as“ “fabsies specified in Sab pay (3) 


follows: — l : and (b) shall-be 35 
1. Eade title and extent a , - walorem,” a Pen Oank ad 
(1) -This “Act: may be calle the jadian . (d). for. Item No. :133, the following it 

Finance Act, 1998. <. shall be substituted, namely: — ae 
(2) It extéjids tö the whole’ of British India, - 6933. Manufactures: of ‘silk . or artificial 

` including <British. Baluchistan and. the: Sy no otherwise specified. 

Sonthal Parganas.’ ge he Y wW Me, ae . (2) - Notwithstanding anything contained 

2 Pixation of salt duty ` °' 07 in section 4 of the Indian Finance ‘Act, 1931, 


The provisions of section 7-of lie indi "or ins section 4' of “the. Indian Finance 
Salt Act, 1882, shall in so far as they enable. ‘(Supplementary and Extending) Act, 1931, 
the Governor-General in Council to impose ‘the additional duties imposed by thse 
by rule made under that section a duty on ‘sections shall not be levied on any articles 
salt manufactured in, or imported. into, any. ‘chargeable with duty under. Item No. 45 or 
part of.British India other than Burma or- NO: 45 A of thé Second Schedule to the 
Aden, be construed as if, for the year begin- Indian Tariff Act, 1894, es ne by this 
ing on the Ist day of April, 1933, they, Section. 
imposad- such duty at the rate of one rupee | 4. ‘Inland postage rates. 
and four.annas per maun. of eighty-two and ° For’ thé year beginning on the Ist day of 
two ‘ssvenths _ pounds. avoirdupois, of salt See 1938, the Schedule contained in the 


> 


Aeon 


- First Schedule to this Act shall be inserted 
in the Indian Post Office Act, 1893, as “the 
First Schedule to that Act. - e” 


- 5. Income-tax and super-tax. 
(1) Income-tax.for the year beginning on 
the Ist day of Apiil, 1934 shall be charged at 


the rates specified in Pait I of the Second ` 


Schedule, increased in each case, excep! in 
the case of total income of less than two 
thousand rupees, by one-fourth of the amount 
of therate. | A, 


(2) The rates of saper-lan for the year: 


beginning on the Ist day of April, 1933, 
` hèll, for the purposes of s. 99 of the Indian 
Income Tax Act, 1922, be those specified in 
Part-II of the:Second Schedule, increased 
in each case by one-fourth of the amount of 
the rate. k o : 
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` (3) For the purposes of © the Séfiond : 


‘Schedule “total income” means total -income > 


as determined for. the - purposes of income- 
tax or super-tax as the case may bein. 
accordance with the provisions of the Indian-. 


Income Tax Act, 1922. 
(4) 


For the purpose of assessing. and - 


collecting income-tax on total incomes of ` 


less than two thousand 


rupees the Indiar 


Income Tax Act, 1925, shall be deemed to be: 
subject to the adaptations set outin. Part IIL ~ 
of the Second Schedule ; 


6: Amendment of section 19, Act X of: 
1923. < 

In sub-section (7) of section 19. of- the 
Indian. Paper Currency Act, 19238, for the 
figures “1933” the figures “1934” shall be 
substituted, 


ry 


SCHEDULE I. 


Schedule to beinserted in the Indian Post Office Act, 1898. 


[See section 4.| ; 
“THE FIRST SCHEDULE. -. - ae 
` INLAND Postaae RATES, 


` [See section 7,] 


Letters 


For a weight not exceeding two and a half tolas - oe 
Tor every two and a half tolas, or fraction thereof, exceeding two anda hal 


tolas 
Single age l ea eur 
Reply x toe oes se 


Book, Pattern and Sample Packets. 


For every five tolas or fraction. thereof 


Postcards. 


7 ne „ jp Ono anne and thse pies. 


so One anna- and thre 
=- - pies. aa = 
eo aoe Nine pies.. > 
-` -‘,, One and a.half annas. 


ose i se: 


-e EEJ 


“wo Half an anna. 


Registered. Newspapers 


“For 2 .weight not exceeding eight tolas: <” 
Fora weight exceéding :eight tolas and not exce 
For every twenty tolas, or fraction thereof, exceeding twenty tolas... 


eding twenty tolas .. 


yee wa Quarter-of an-anna 
.. Half an anna. 

Patt) Half an anng a 

j © 


Parcels. 


For a weight not exceeding. twenty tolas a ws 
For a weight-exceeding twenty tolas and not-exceeding forty tolas.. 
For every forty tolas, or fraction thereof, exceeding forty tolas 


00 Two annas. 
se Four annas. : 
.. Four anpas. 


SCHEDULE M: - tt. nape 


[See section 5] 


. = r 
Part 1, , ' É a = pon f 
ii ` 


Rates of Income-iax 


A. Inthe case of every individual, Hindu undivided family, unregistered firm 


and other association of individuals not being a registered .firm or a 


company— 


1883 4 JOURNAL 
Son, IT, Prat I- concld, 


© (i) ee the total’ income is.Rs. 1,000 or. upwards, but is less than 
a s. 1,40 l . 


1 


(2) When the total income is Rs. 1,£0) or upwards, but is less 
Rs. 2,000 
(3) When the total income is Rs. 2,000 or upwards, but is less 
. ; Rs. 5,000 
(4) When the total income is Rs. 5,090 or upwards, but is 
than Rs, 10,000 
(5) When the total income is Rs. 10,000 or upwards, but is less 


Rs. 15,090 l 
(6) - When the total income is Rs. 15,000 or upwards, but is less 
Rs. 20,000 . ANG 
(7) Whenthe total income is Rs. 20,000 or upwards, but is less 


Rs 30,000 ; 


. (8). . When the total income is Rs. 20.000 or upwards, but is less 
Rs. 40,000 


(9) When the -total income is Rs. 40,010 or upwards but is less 
Rs. J,00,000 


(10)- When -the total income is Rs. 1,00,000 or upwards 


Š P] | ‘ i : , 4 A . 
B` In the cass ‘of every company and registered firm, whatever its _ 
e income 
e 5 | ~ PART TI. 7 


- Rates of Supertax. 


‘Jn respect of the excess over thirty thousand rupees of total income—- 
(1) in the case of every company— 


` Rate. 


Two pies in the rupee: 
(Provided that for the 
purpose of any assess- 
ment to ba made for 
the year ending 81st 
March, 1934, the rate of 
income-tax applicable to 
such part of the total 
income of an assessee as 
is derived from salaries 
or from | interest on 
securities paid in the 
financial year 1932-33 
. Shall be four pies in the 
rupee, and for the pur- 
poses of refunds under 
sub-section (l) or sub- 
section (3) of section 48 
in respect of dividends 
declared in the year 
ending 3lst March, 1933 
or of payments made in 
the said year of interest 
on securities or salaries, 
the rate applicable to the 
total income of the per- 
son claiming refund 
_Shall be at the rate of 
four pies.) 
than 
.. Four pies in the rupee. 
than 
... Six pies in the rupee 
less 
.. Nine pies in the rupee, 
than 
... One anna in the rupee. 
than 
... One anna and four pies 
in the rupee, 
than 
aa One anna and seven 
pies in the rupee. 
than - 
ser One anna and eleven 
pies in the rupee, 
than < 
.. Two annas and one pie 
in the rupee. 
.. Iwo annas and two 
pies in the rupee. 
total 
- ` Twoannas and two pies 
... in the rupee, 


(a) in respect of the first twenty thousand rupees of such excess ,., Nil. 


(b) for every rupee of the remainder of such excess 
-(2) (a) in the case of every Hindu undivided family — 


ser One anna in the rupees. 


(i) in respect of the first forty five thousand rupees of such excess ... Nil. 
(ii) for’ every rupee of the next twenty five thousand rupees of 


such excess 


(b), in the case of ‘every ‘individual unrégistered firm and other 
** association of individuals not being a registered firm or a 


company— 


»» One annaand three pies 
in the rupee] 


(ì) for every rupee of the first twenty-thousand rupees of such 


OxCcess 


- ... Nine pies in the rupee 
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Sun, II, Part Il-- concld, ; 


(ii) for every rupee- of the next fifty thousand rupees ~of such - ~~ : 
excess - ... One. anna and three pies 
a ; in the rupee. 
-(c) in the’ case of every individual, Hindu undivided family, un- 
registered firm and other association of individuals not being 
a registered firm or a company— 
(2) forevery rupee ofthe next fifty thousand rupees of such excess ... One anna and nine pies 
er es - in the rupee. © œ 
(ii) for every rupee of the next fifty thousand rupees of such 


excess .. Two annas and three 
ae - pies in the rupee. 
ee NG (iit) for every rupee of the next fifty thousand rupees of such 
= `> -@xcess ... Two annas and nine pies 
L a < in the rupee, 
(iv) for every rupee of the next fifty thousand rupees of such 
"excess $ .ee Three annas and three 
a , piesin the rupee., 
- (v) for every rupee of the next fifty thousand rupees of such 
S "@XCESS .. Three annas and nine 
re a pies in the rupee, 
ii (vt) for every rupee of the next fifty thousand rupees of such 
excess sa Four annas and three 
ee ee tg l pies in the rupee. 
ieee `` (vit) for every ‘rupee of the next fifty thousand rupees of such 


excess swa Four}; annas and nine 
ee = pies in the rupee, 
5 * (piti) for ‘every rupee of the next fifty thousand rupees of such 
° ee exCess | | .. Five annas and three 
pies in the rupee. 


(iz) for every rupee of the next fifty thousand rupees of such 4 l . 

excess ' ... Five. annas and nine 

8 l _ + piesin the rupee | 
. (x) for every rupee of the remainder of such excess *..- + eet DIX annas and three pies . 


ts in the rupee, 
ké r . É 4 L L 





|" Adaptation of the Indian Income Tax Act, 1922, to provide for the summary assessments 
| of vncome-tax on totalincomes of less than Rs.2,000. - 


1. The Income Tax Officer may, save where he has served a notice under sub- 
section (2) of section 22 of the Indian Income Tax Act, 1922, make asummary assessment 
of the income of an assessee to the best of his judgment, and shall serve on the assessee 

‘a notice of demand ina form to be prescribed by the Central Board of Revenue; and 
such notice shall be deemed to be a notice of demand under section 29 of that Act. - 


2. Any assessee inrespect of whom suchsummary assessment has been made may, 
‘within thirty daysof receipt of the notice of-demand,-make an application to the 
Income Tax Officer for the cancellation or revision of the assessment, and the Incame 
Tax Officer shall after examining any accounts and documents and hegring any 
‘evidence which the assessee may produce, and such other evidence as the Income Tax 
Officer may require, determine, by order in-writing, the amount of the tax, if any, payable 
by the assessee, and such determination shall be final: | 


_ _ Provided that if any assessee making such application files therewith a return of 
his income under sub-section (2) of section 22 of the Indian Income Tax Act,.1922, the 


application shall be deemed to be a return under that sub-section and shall be dealt 
with accordingly. T 48 


3. Acopy of anorder under paragraph 2 shall be served on the assessee to whom 


it relates and shall be deemed to be a notice of demand under section 29 of the Indian 
Income-Tax Act, 1922. l 5 ¢ i | 


$.: The above procedure shall apply also to the assessment and collection during 
Í the financial year 1933-34 of incomes of Rs. 1,000 and upward and Jess than Rs. 2,000 
which have escaped assessment in the financial year 1932-33. l 
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Notes and 


Execution sale: Effect of waiver of 
fresh proclamation. l - 
Obtaining adjournment of an execution 

sale on condition that a sale may be held 

subsequently without a fresh proclamation 
is a matter of common occurrence in the 


moffussil Courts but very few judgment-: 
debtors are fully aware that they are for-. 


going very valuable rights by adopting 
this procedure. As the case law now'stands 
the most effective way for a decree-holder 
to shut out all objectionsto an execution 
sale based on material irregularity in 
publishing and conducting the sale is to 
agreeto an adjournment of the sale on this 
condition. There are several cases, the most 


recent oné being that of the Allahabad- 
High Court in Lala Chuttan Lal v. Ikram’: 
-Khan decided on the lst March, 1933 (143 © 
Ind. Cas. 673), in which it has been-held . 


that once a judgment-debtor agrees that 
a sale may. be held without a fresh pro- 
clamation he waives his right to object to 
the irregularities in the first proclamation 
aénd-that he is estopped from setting up any 
such irregularities. i 

With all respect to the learned Judges 
who have taken this view, we ‘think that 
these decisions go too far. A mere consent 
on the part of the judgment-debtor to fore- 
go a fresh proclamation in such casesis a 
consent only to giveup the right of the judg- 
ment-debtor’ to insist on a fresh proclama- 
tion whena sale is adjourned for morethan 
7.days (videO. XXI, r. 69 (2), Civil- Pro- 
cedure Code). We aré strongly of the view 
that this does not amount to a waiver of all 
“the irregularities in the first proclamation 
ofsale or of theright of the judgment- 
debtor to object to the validity of the sale 
on the ground of material irregularities in 
that proclamation. The subject is one of 
vital importance to judgment-debtors and 
we hope to consider the matter more ‘in 
detail in a subsequent issue. 


wt 
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Comments. 


Criminal trial—Effect of non-com- 
pliance with statutory provisions 
‘as to mode of trial.. i 


- The decision of the Judicial Committee 
in Abdul Rahaman v. Emperor. (100 Ind- 
Cas. 227 P. C.; 28 Cr. L. J. 259; I. L. R. 
ð Rang. 53) which has altered the trend of 
Indian decisions as to. the .effect of non-. 
compliance with statutory provisions re- 
lating to criminal trials, has, as we have 
often observed been misunderstood in several 
cases. We find it, for instance, laid down 
often that in such cases- a conviction or! 
acquittal cannot be_set aside unless the 
accused shows that he had been prejudiced by 
the non-compliance: On a former occasion we 
had- stated that this is not the real test.. 
The rea] test is whether it is possible that: 
the accused might have been prejudiced. 
Where the trial itself has been irregular 
unless the case is retried properly: how can 


one Say tha; the accused had not’ been pre- 


judiced by the mistrial? We are glad ‘to’ 
find that Rupchand Bilaram, the learned’ 
Judicial Commissioner of Sind has recently 
explained the true meaning of Abdul Raha- 
man's case. Being a matter of importance 
we quote the learned Judicial Commissioner’s 


-words in extenso:— 


“The learned Public Prosecutor has con- 
ceded that there has been a non-compliance 
with the provisions of s. 256, but he has urged 
that in view ofthe ruling oftheir Lordships 
of the Privy Councilin Abdul Rahaman v. 
Emperor we should decline to interfere at 
this stage unless the accused show that they 
had been prejudiced by ‘the failure of the 
Magistrate to comply withthe provisions of, 
s. 256. This ruling, however, lays down that 
even if there is a possibility of the accused 
having been prejudiced the conviction 
should be ‘set-aside. In this case it is 
dificult for'vs to say that there is no pos» 
sibility of the accused having been pre- 
judiced in consequence of the faibure tg 
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comply with the provisions of s. 256. We 
think, therefore, that the convictions and 
sentences cannot stand.” 
In Abdul Rahaman’s case their Lordships 
distinguish Subrahmanya Aiyar’s case thus: 
. “The distinction between that case and the 
present is fairly obvious. The procedure 
adopted was one whichthe Code positively 
prohibited and it was possible that it might 
hare worked actual injustice to the accused.” 
Where a procedure which is positively pro- 
hibited by the Code hes been adopted the 
` accused is not bound to show that he had 
in fact been prejudiced, The words.“ un- 
accompanied by any probable suggestion of 
any failure. of justice having thereby oc- 
casioned” which their Lordships have used 
in the carefully worded summing up in 
Abdul Rahaman’s case does not also support’ 
the view that there must be proof that the 
accused had actually been prejudiced. 


Hindu:Law: Doctrine of Son’s’ Pious 
Liability to Pay Father's Debts. 
Where a contributory dies his legal repre- 

sentatives and heirs are liable in due course 

of administration to contribute in his stead. 

The liability of the heirs is generally limited 

10 the assets, that is, the separate property 

of the deceased, that come into their hands. 
-Where thecontributory is a Hindu and 


his son succeeds him, the question- arises: 


whether the Hindu Law doctrine of the 
plous'obligation of the son to discharge his 
father’s debts which are neither illegal nor 


immoral, comes into operation so as to. ex- - 


tend thé son’s liability to his own share in 
the joint family property. 
This question wes discussed recently in 
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a case before the Allahabad High Court, 
Oficial Liquidators of the U. -P. Oil 
Mills, Lid. v. Jamna  Prasad* (1933 
A. L. J. 233.) and after a review of 
the rulings of the Privy Council on the sub- 
ject their Lordships have drawn a distinction 
between cases where the family consists eof 
afather and his sons only and where the 
family includes brothers ‚or nephews. In 
the latter case they hold that the doctrine 


of pious obligation does not come into exis- 


tence at all It applies only where the 
family consists of a father and his sing 


In the case under. consideration there were- 
brothers and nephews, and the sons were 


held liable as contributories only to the 
extent of separate property of the father 
which had come intotheir hands. 

The application of the Hindu Law doctrine 
of son's pious liability to such cases leads 
to the curious result that itis safer to deal 
with companies which contain a large num- 
ber of Hindu share-holders.- For in the case 
of such companies in the event of winding- 
up even the shares of the share-holders’ sons 
and grandsons in their joint family property 
willbe available for distribution in liquida- 
tion. Itmay perhaps be worth considera: 
tion whether the law relating to the winding 
up of companies and the liability of contri- 
butories which mainly depends on statutory 
provisions should be further complicated by 
the introduction of the Hindu law doctrine 
ofson’spious obligation to discharge his 
father’s debts, which has been truly 
characterised by.-a wery eminent Chief 
Justiceof India es “an illogical relic of 
antiquity unsuited toany but a primitive 
and patriarchal society.” 





IMPERIAL ACTS, 1933. 


- ACT No. VIII of 1933. 


THE INDIAN TARIFF (OTTAWA TRADE AGREE- 
. MENT) SUPPLEMENTARY AMENDMENT 
ACT,1933. 


PASSED BY THE INDIAN LEGISLATURE. 


‘Received the assent of the Governor General on the 
_ Sth April, 1938. 


An Act to supplement the Indian Tariff 


(Ottawa Trade Agreement) Amendment Act, 
A 


WHEREAS it is expedient to amend the 


Indian Tariff Act, 1891, in order to supple- 
ment the Indian Tariff (Ottawa Trade 
Agreement) Amendment. Act, 1932 ; 
hereby enacted as follows :— 


It is. 


1. Short title. y 


This Act may be called the Indian Tariff 


(Ottawa Trade Agreement) Supplementary 
Amendment Act, 1933. 


"2. Amendment of the Second Schedule to 
Act VIII of 1894. 

In the Second Schedule to the Indian 
Tariff Act, 1891, there shall be made the 


amendments specified in the Schedule to 


this Act. 
THE SCHEDULE, 
(See section 2.) 


- Amendments to the Second Schedule to the 


Indian Tar ff Act, 1894. - 
1. In Item No. 50, after the word “green” 


1933 


the. words and brackets “(ferrous .sulphate)” 
shall be added. o> 

2, In Item No. 88, for the words “ferrous 
sulphate,” the words ənd brackets “alum 
(namely, potash alum, soda alum and 
ammonia alum), shall be substituted, . - 

3. In Item No. 93, after the words “white 
ead,” the words “moist white lead,”. shall þe 
inserted. 

4. In Item No. 98, the 
braziers” shall be omitted. 

5. After Item No. 98, the following head- 
ing anditem shall be inserted, namely :— © 

“PAPER, PASTEBOARD AND STATIONERY. ' 
= 99 [ TRINTING Paper, all sorts not otherwise specifi- 

ed which contain mechanical wood pulp 


amounting to not less than70 per cent. of 
the fibre content; and Straw  Boarp, all 


sorts 
. 6; Item No. 117 shall be omitted. 

7. After Item No. 118, the following item 
shall be inserted, namely :— 

119 Tra Cugsts and parts and fittings thereof.” 

8. In Item No. 185, after the word “speci- 
fied,” the words “including incandescent 
mantles but” shall be inserted,- 

9. In Item No. 197, for the word “AND” 
whére it first occurs, the words “including 
chroma,marble, flint, poster and stereo print- 
ing paper;’ shall be substituted. . 

10. In Item No, 222, for the entry in the 
second column the following entry shall be 
substituted, namely : a 

“LUBRIOATING CIL, that is, oil such as is not 
ordinarily used for any other purpose than 
lubrication, excluding any mineral oil which 

- has its flashing point below two hundred 

` degrees of the Fahrenheit thermometer by 
Abel’s close test.” 

11. In Item No. 228, thefigures and words 
“15 per cent.” iw the sixth column’ shall be 
omitted. 

12. In item No. 229, for the figures- “231” 
the figures “230” shall be substituted. 

13. After Item No. 232 the following item 
shall be inserted, namely : 

232 A | Gold or | Ad valorem 59 per|{0 per] ...” 

A goldplat- cent, | cent. 

ed PEN 
NIBS,. . 


words “, copper 


™ 


14. After Item No. 240, the following item 
shall be inserted, namely ;— 


‘2410 Aj The follow |Ad valorem |25 per(L5 per 
ing GI ASS- cent. | cent..} ...” 
MAKING i 
MATERIALS, 
namely, 
. liquid gold. 
and cover- 
ed crucibles 
for glass- 
making, 
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” ACT No, IX of 1933. i 


THE PROVINCIAL CRIMINAL LAW SUPPLE. 
MENTING ACT, 1933). a: 


PASSED BY THE INDIAN LEGISLATURE, ` 


- Received the assent of the Governor General on the 
18th April 1933 > 

An Act tosupplement the provisions of th® 
Bengal Public Security Act 1932, the Bihar 
and Orissa Public Safety Act, 1933, the Bom; 
bay Special (Emergency) Powers-Act 1932, 
the United Provinces Special Powers Act, 
1932, and thePunjab Criminal Law (Amend; 
ment) Act 1932, for certain purposes., a 


Wuergas it is expedient to supplement by 
legislation in the Indian Legislature the 


provisions of the Bengal Public Security 
Act 1932, the Bihar and Orissa Public 
Safety Act, 1933, the Bombay- Special 


(Emergency) Powers Act, 1932, the United - 
Provinces Special Powers Act, 1932, and the 


‘Punjab Criminal Law (Amendment) Act, 


1932 for the purposes hereinafter appearing : 
It is hereby enacted as follows —” >` 


1. Short title. n 
This Act may be called’ the Provincial 


Criminal Law Supplementing Act, 1933, - 


2. Appeals. . l 
(1)An appeal shall lieto the High Court 
of Judicature at Fort William in England 
from :— l e 
(a) any sentence passed by ‘a Special 
Magistrate in any trial held under 
the Bengal Public Security Act, 
1932, in the Presidency -town of 
Calcutta, and 


(b) any sentence of imprisonment for. a 
. term exceeding 4 years passed by a 
Special Magistrate in any . trial 
under the said Act held outside the 
Presidency-town of Calcutta. 


(2) An eppeal under sub-section: (1) shall - 
be presented within thirty days from the 
date of the sentence, and shall be disposed of 
bythe High Court in the manner provided 
in Chap. XXXI of the Code of Criminal 
Procedure, 1898, for the hearing of 
appeals. g i 7 

3. Effect of certain sections in provincial 
- Acts. 

Section 15 of the Bihar and Orissa Public 
Safety Act, 1933, section 290f the Bombay 
Special (Emergency) Powers Act, 1932 and 
section 14 of the United -Provinces - Special 
Powers Act, 1932, shall have effect as if these 
sections had been enacted by the Indian 
Legislature. ° 


4. Jurisdiction barred. 

Except as provided in- the Bengal Public 
Security Act, 1932, as supplemented’ by this 
‘Act, no proceeding or order purporting to 


be taken or made under the ‘Bengal Public: 


Security Act, 1932, shall be called in ques- 
tion by any Court, ‘and no civil or criminal 
proceeding shall be instituted against any 
‘person for anythingin good faith done 
‘or: intended to be-done under the said Act or 
against-any person for any loss or damage 
caused to orin respect of any property 
. whereof possession has been taken under the 
. said Act. X 


5. Bar’ of issue of directions of the nature 
‘of a habeas corpus. 
` The powérs conferred by section 491 of the 
‘Code of Oriminal Procédure, 1898, shall not 

be exercised ‘in respect of any person arrest- 
ed, ór- ‘committed to or detained in custody 
under the provisions of - 
nal Law (Amendment) Act, 1932. 


— 6. Certain Powers of High Court are not 
‘affected: — 

Nothing contained in this Act shall affect 
the powers of a High Court, under section 
107 of the Government of India Act. 





-ACT No. X of 1933, . 
THE one (AMENDMENT) ACT, 


` PASSED BY THE INDIAN LEGISLATURE 


Réceived the assent of the Governor General on 
13th April 1938. 
. An Act further -to amend the aes 
Force. Act; 1920, for certain purposes. ` 
Wuergas it is expedient further to 
amend the Auxiliary Force Act aa for 
the purposes hereinafter- appearing It is 
~ hereby enacted as follows :— a 
1. Short title. a a 
This Act may be called the | , Auxiliary 


Force (Amendment). Act, 1933. 


; 2. Amend ment-of section 2, Act, XLIX of 
9 


In section 2 of the Auxiliary Force hee 
1920 (hereinafter referred to as” the said 
Act), for the definition of “competent 


military authority” 
shall be: substituted namely: 


l “competent military authority means 
a the SULROE TY prescribed as com 
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and the words “located in 


the Punjab Ori- 


the 


the following definition: 
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petent to perform or exercise all | 

or any of the duties imposed or 

powers conferred on the eompetent 

military authority by this Act.” . 
; 3. Amendnen of section 5, Act XLIX of 
1920. 

In sub-section (2) of section 5 of thé 
said Act, before the words “An applicant 
for enrolment” the words “Subject to. the 
prescribed condition,’ shall be inserted 


Lhe prescribed 
military area within which he for the time 


being resides” shall be omitted. 


4. Amendment of section 9, Act XLIX 
of 1920. 
In section 9 of the aad Act, — 


(a): for the words “has - not att ained the 
age of thirty-one years” the words 
‘ts included in the. Active Class” 
shall be. substituted;- 


(b).for the words “the preliminary train- 
ing specified in Schedule’ 1” the 

7 words “preliminary training of 
such amount as may be ordered 

- by the competent military authority 
subject tothe’ limits specified in 

_ Schedule 1” shall be. substituted; 


Oe in the first proviso, for the ei 
“competent military authority” the 
words “Officer Commanding the 
corps or unit to which such enrolled 
person belongs” shall be substituted 


and 
'-(d) for the second proviso the following 
proviso, shall -be. .substituted: 
namely :— 
‘ “Provided ‘further that - any person 


may be exempted either wholly 
orin part by the Officer Com- 
manding his corps oreutnit from 
the necessity of undergoing 
preliminary training’ required by 
this section, and. ‘shall on the 
publication in the orders of the 
‘corps or unit of such exemption, 
be deemed tothe extent of ‘such 
exemption to have completed such 
premilinary training,” 


5, Repeal of section 10, Act KLIK of 
1920., 


Section 10 of thesaid Kee shall be omitt- 
ed, 


(te be continued.) 
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Eniployer’s Duty to Deduct Tax on 


Contributions to-Provident Fund. 

A. question of some general importance 
relating to income tax was decided by the 
Rangoon High Court in Commissioner 
of Income Tax v. Bombay Burma Trading 
Corporation (143 I.C. 532). Under s. 18 of 
the Income Tax Act an employer is bound 
to deduct income tax on the salaries pay- 
.able to his employees dnd the question 
arose in this case whether a company is-bound 
to deduct income tax onthe interest derived 
from the company’s own contributions to 
the‘employees’ provident fund. The com- 
pany contended that the interest’ on such 
contributions was not‘salary’ and that income 
tax was not liable to be deducted thereon at 
the source. Their Lordships held that the 
interest on such contributions was a per- 
quisite in addition to ihe salary and as 
such fell within the term ‘salaries’ in s. 7 
of the Income Tax Act. But under s. 7 
‘salary’ is not taxable unless. and until it 
is received by the assessee. The interest 
becomes payable to the employee only when 
the employee’s service with the company 
has been terminated under proper cir- 
cumstances. Until then ib remains the 
property of the company and the company 
is not bound to deduct tax on this amount. 
An impostant result follows from this 
decision -that until the sum representing 
the contributions of the ‘company standing 
to the credit of the employee in the. provident 
fund has been paid by him or on behalf 
of:the company to the employee as provid- 
ed‘in the scheme the amount of. such con- 
tributions could not be deducted by the 
company ‘under s. 10 (2) - (iz) from the 
profits and gains of the company assessable 


to income tax in any. particular of assess- 


ment as being an expenditure: incurred 
solely for the purpose of earning such profits 
and gains. ; 
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Notes and Comments. 


\ 


House of Lords on the Dangers of 

Branch Credits System.. ss 
. Judgment: in the case of Lloyds .Bank 
Ltd. v. Savory & Co.;(1933)-102 L. J.K.B. 
224 which has created a sensation inthe 
banking circles in England and exposed the. 
risks which attend the branch credits 
System as at present adopted by banks, has 
been pronounced by the. House: of Lords 
(Lord Buckmaster, Lord Blanesburgh, Lord 
Warrington of Clyffe, Lord Russell of 
Killowen and Lord Wright). Under: 
the practice as it is followed at, present 
cheques ate paid into one branch by a. 
person unknown: to that branch with a 
direction that it should be credited to the: 
account of a: customer at another branch 
where that customer’s account is kept. . The 
payer-in is required to sign a paying-in- 
slip which contains the name: of the customer, 
and of the branch at which he ‘banked, 
the amount of the cheque and the name of the 
person paying-in. The cheque is sent to.the’ 
clearing house and the.slip to the-customer'’s 
branch where the customer is credited with 
the amount of the cheque. Under- this 
practice, it will be noted, the receiving 
branch has no knowledge as to :whether the 
customer was an employee or theo wife of 
an employee and if so, by whom: ‘sich 
employee was employed, whilst the customer's 
branch has no knowledge of the names- of 
the drawer and payee ofthe cheque.’ ‘This 
practice has been declared by the House 
of Lords to be inconsistent withthe” duty. 
of banks to use reasonable care.. If an 
employee steals cheques drawn by his master 
in favour of a third person’ and ` pays-in 
such: cheques at one branch to the “credit. 
of himself-or his wife at another. branch: 
and the bank, following this practice, gives 
credit for the amount, the bank will not 
be entitled in an action by the true owner 
for conversion to plead the benefit of s. 82 
of the Bills of Exchange Act. The system ° 
is defective and banks act negligently in 
receiving at one branch cheques to be 


54 


credited to a customer at another branch, 
in accordance with this practice. Their 
Lordships have suggested that banks 
should consider whether such a- practice 
should not be amended having regard to 
risks entailed by it. 

Section 82 of the English Bills of Exchange 
Act is identical in terms with s. 131 of 
the- Indian Negotiable Instruments Act 
and: the ptinciple laid down in this case 
is fully applicable to India. 

Though the system of branch credits ios 


not seem to be in vogue in India the judg- 


ments delivered by their Lordships contain 
various directions -which banks should 
observe in receiving cheques and deserves 
the. careful: attention of Indian banks. 


Assessment of Co- operative Socie- 
ties: - 

A question of far-reaching importance 
- relating to co-operative societies has been 
decided by .the Madras High Oourt in 
Madras Provincial Co-operative Bank Lid. 
v. Commissioner of Income-tax, Madras 
(64M. L. J. 640). Under the Government 
of India Notification, dated’ the 25th of 
August, 1925, “profits of any co-operative 
society.. for the time being registered under 
the Cu-operative Societies Act, 1912” are 
exempt from income-tax, It was contended 
in this case that interest derived by a co- 
operative society from Government securi- 
ties was ‘profits’ within this notification 
and, therefore, exempt from income-tax, 
Their Lordships rejected this contention. 
Interest on securities is ‘income’ but not 
‘profits.’ It.is assessed under s. 8 of the 
Income Tax Act whereas profits are assessed. 


under s. 10 of the Act:and the latter profits 


alone are exempt under the Notification. 


-` Their Lordships ‘further held that the fact 


that under the by-laws. of ‘the. society the 
purchase and sale of Government securities 
is one’ of its objects does not in any way 
alter the position. Paragraph17-A of the 
Income-tax Manual seems to make the 
matter clear. Bardswell, J., said, the 
exemption is meant as an. encouragement 
to the employing of as much capital 28 
possible ‘for the financing of co-operative 
soċieties and so extending the scope of 
¢o-operation. Investment of money in 


Government securities does not further the: 
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- be clear that the only 
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cause of co-operation but is only a means 
of keeping from lying idle funds that cannot 
immediately be used for such a purpose.” 


Waiver of fresh Proclamation. 

In commenting upon the recent decision 
of the Allahabad High Court in? ala, 
Chuttan Lal v, Ikram ‘Khan (143 Ind. Cas,” 
673) we stated in our last issue (Vide page 
49, 143 Ind. Cas. Journal), that the deci- 
sions which lay down that by obtaining an 
adjournment ofan execution sale on con- 


-dition that a subsequent sale may be held 


without a fresh proclamation the judg- 
ment-debtor waives his right to impeach 
the sale on the ground of irregularities 
in the prior proclamation of sale, go too 
far. When this procedure is read with 
O. XXI,r. 69, Civil Procedure Code, it would 
right > that the 
judgment-debtor waives is the right to in- 
sist on a fresh -proclamation in cases 
where a sale is adjourned for. more than 
seven days. The correct view of the matter: 
is clearly stated by that learned Judge 
the late Sir Ashutosh Mukerjeein Kabida- 
nand Thakur. v. Prithi Chand Lal (140: L. 
J. 346), as follows: 

“Now, in the case before us, when the judgment- 
debtors applied, on the 4th February, 1909, for 
adjournment of ‘the sale fcr one month, it became 
obligatory upon the court, if the application was 
granted, to issue a fresh sale proclamation under 
the provisions of the Code. Rule 69, sub-r. (2) 
of O. XXI, provides that where a sale is ad- 
journed under sub-r. (1), thatis, in the exercise of 
the discretion vested in the court and fora longer 
period than seven days, a fresh proclamation 
under r. 67 shall -be made, unless the judgment- 
debtor consents to waive it. It is clear, therefore, 
that, if a sale is adjourned fr one month, the 
decree-holder must either obtaina waiver from the 
judgment-debtor or cause a fresh proclamation to 
be issued. The only reasonable interpretation, 
which can be placed upon the application of the 
4th February, 1909, read with ths order of the 
Gourt recorded on the same date, is that the 
judgnent-debtors consented to waive merely a fresh 
proclamation of sale. Indeed the order of the 
court placed the matter beyond fhe regien of 
controversy. The contention’ of the decree-holder, 
that the jadgment-debtors waived, not merely the 
issue of a fresh proclamation, but also all irregu- 
larities that-might have taken placein connection 
withthe writs of attachment and proclamation of 
sale previously issued, cannot be supported.” 


This decision does not appear to have been 
brought to the notice of the Judges of the 
Allahabad High Court, 
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IMPERIAL ACTS, 1933. 


A Pe Amendment of section 11, Act XLIX of 


In section 11 of the said Act,— 
(a) the words and brackets “(other than 
a person to whom the provisions of 
section 10 apply)” shall be omitted 
and for the words “as hereinafter 
provided” the words “‘by the Officer 
Commanding the corps or unit to 
: which he is appointed’ shall be 
substituted. 
(b) after clause (a) the word “or” ‘shall 
be inserted, and for clauses (b) and 
(c) the following shall be substitut- 
ed, namely : l 
- “(b) the Reserve Class,”; and ` 
(6, for the words “the periodical training: 
specified in Schedule I” the words 


“periodical training of such amount . 


as may be ordered by the competent 
military authority subject to the 

° limits specified in Schedule I” shall 
be substituted. 


- 7. Amendment of section 12, Act XLIX 
of 1920. p. ee a 


In section 12 of the said Act,—. 
(a) in sub-section (2), —- ; ; 


(i) the words “or” entitled to rank as 
‘officers of His Majesty’s Forces”. 


shall be omitted; . 

. (it) in clause (a), for the word “and” the 
\ words “or who being so required” 
shall be substituted, and for the 
words “until the end ofthe train- 

- Ing yearin which he attains the 
-- age of thirty-one years” the words 
“until: he is transferred ‘to the 
Reserve Class by order of the 
Officer Commanding the corps or 
unit’ shall be ` substituted ; and 
for clauses (b) and (c), the follow- 
ite ‘clause 

| namely :— | 
-- (6) every such pérson who is 
"~ -transferred from the Active 

- Class under the provisions of 
clause (a) or who’ on. enrol- 

ment is -assigned to the 

Reserve Class by orderof the 

Officer Commanding the corps 


> 


NE 
- (it) 


+ e ~ 


or unit shall be; included in 
the Reserve Class”; 
(b) in sub-section (3), the words “to be 


entitled to rank as an officer 
Majesty’s Forces or’,. the 


of His 
words 


r ` 


= 


pi fd ' 
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shall be’ substituted, ` 


(Continued from page 52, 143 Ind. Cas. Journal.) 


“section -10” or andthe words “as 
the case.may be’ shall be omitted ; 
(e) in sub-section (4),— 

(i) for the words “either Class of the 
Reserve” the words “the Reserve 
Class” shall be substituted ; 

(ii) for thewords “for any training 
year in any other Class for which 
-more periodical training is speci- 

_fiedin Schedule 1°? the words 
“in the Active Class” shall be 
substituted ; and 4 

(iii) after tha word “shall” the ‘words 
‘Sf the competent military 
authority grants the application,” 
shall be inserted; and 

_ (d) sub-section (5) shall be © omitted 


8. Amendment of section 18, Act XLIX of 
1920. 
In section 13 of the said Act,— < - 
(a) for clause (a) of sub-section (1) thé 
. following clause shall be substitut- 
„ed .namely :— - 
“(a) onthe recommendation ofthe Ad- 
- * visory Committee, direct that any ` 
ak „enrolled person included: in. the 
- Active Glass shall; for the pur- 
poses of periodical iraining, .be. 
included for any stated period in. 
the Reserve Classor”; © ` 
and a 
sub-section (2), for thé words “to 
each person” the words “in respect 
ofeach individual or unitor part 


in 


i - thereof” shall be substituted. 


9. Amendment of section 14, Act XLIX of - 
1920. Ps 
In section 14 of the said Act, for the words - 
“competent military authority’ where they - 
first occur, the words “Officer Commanding : 
the corps or unit to which he belongs” shall | 
be substituted. ae 
10: Amendment of section 15, Act XLIX 
of 1920. ee 
‘In sub-section (2) of section 19 ofthe said , 
Act, for the words “specified in Schedule I 
for” the words “to which he is liable in”. 
shall be substituted. Po ; 


11. Amendment of section 28, Act KLIK 


of 1920. ; 
In sub-section (J of section 28 of the- 
said Act, the words. “or a military officer’ 


appointed by him in this behalf” shall ebe’, 
omitted. P - 
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Yn sub-section (2) of section 30 of the said 
a (a):after clause-(a) the following ‘clause 
shall be Inserted namely :— ` 


ae shall be the competent military 
. °°.’ . authority for any purpose under 


=: —, this Act; ”; 


L (b) tS clause (c) the following words 
~~ shall be added, namely :— ; 


“and the conditions governing applica- 
. tions tobe enrolled ina particular 
'.- branch, corps or unit” : 
- an i 


+ 


~~ ia s rema 2 
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Works. 

Save in such delightful works as “Forensic 
Fables” we rarely think of pictorial illustra- 
tion in legal works. So far as `ihe. present 
writer is aware, the only English Lav. book, 
meant for the practitioner which is furnished 
with an illustration is the late Mr. Edward 
Manson's charming brochure on “Dog Law,” 
to which is. prefixed very happily a produc- 
tion ‘of ‘Landseer’s well-known picture, 
Laying down the Law.” In the United 
States they have gone further in this direc- 
tion than we in this country for the¥;-have 


` s d 


actually 


with portraits‘of their jurists and judges, 
fittingly beginning the list with the greatest 
of their “Chief Justices, John. Marshall. 
Naturally almost all the portraits are: of 
Americans, but it is pleasing-to note that 
shortly after that of Marshall in the series 
there is one of Blackstone,. whose influence 


in training manyof the early lawyers of. 


the States was immense. Another non- 
American also finds a place, namely, the 
laie Edward Blake, the Canadian lawyer 
and‘politician. Commenting on this some- 
what unusual feature in a Digest, Mr. 
Roland Williamson, in his charming little 
book on “The Law Library in the Capitol,” 


| Says that“lawyers like to recall. the like- 


r 
NA 


= 


_nessess of their brothers who have blazed 
-: honoured names along: the toad leading 


to that ‘far-off divine event to which the 
whode creation-moyes’,”"—The Laie Times. 
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12. Amendment of section 30, Act XLIX. 
1920. : k 


are “(a) -prescribe the authority which. 


No. 2,— 


(a) sub-item (2) shall. be omitted: 
mitte; 


Extracts from Contemporaries: 


in. their great “Corups: Juris” 
equipped a large number of the volumés- 


.More than once the present 


' delectation.—Fhe Law Times, 
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(c) in clause (f), before the word “rates” 
| the words “conditions governing 
| the grant of: and the’ sball be 
inserted, . À T yka. y 


13. Amendment of Schedule I Act KLIK 


of 1920. 


-In Schedule I to the “said Act ‘In ilem 


a | take 
_ (b) sub-item (8) shall’ be renumbered as >: 


sub-item (2), and in that*sub-item, 


as so renumbered, ` in the firgt. 


„Column for. the words 
. Class Reserve” 

Class” shall be substituted, and in 

the second’ column, the words “for 
this Class” shall be omitted., - 


r 
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‘Second ‘(B) 
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AReporter’snote. . 7% - 
The -Germans have -a useful’ word 
“durchblattern,” signifying to fürn over thé 


the words “Reserve . 


- 
a 


pages of a book, tasting its contents when- / 


ever anything of interest. catches the eye. 
‘We-have thepractice, and a ‘pleasant one 
it- is, although we have no:single word to 
describe thé operation. To apply the term 
“durchblattern” in connection with the 
study of law reports may seen to describe 
a veritable idler and -not onè, who 
gives his days and nights in the effort to 
master their contents; those in whose veins 


‘law runs would say thatthe reports should, 
-in the language of the collect, be read, 


marked, learned and inwardly digested. 
That sis true enough, but there are odd 
times when.the study évenof ‘these records 
of past litigation begins to pall, and then 
itis that we Telish 


something less austere than long statements 
of fact, arguments and 
writer has 
been rewarded, “by discovering «4 piquant 
nole of some bygone reporter. whose thought- 


“ fulness in providing it ealléd‘forth his thanks. 


Nowadays reporters geherally. stick fast to 
their last, but=‘their- predecessors not in- 
frequently let “themselves go for their own 
satisfaction atthetime and for ovr present 


END, 


it TA turning them,’ over ` 
‘In*<desultory.fashion in the hope of finding 


rt 
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judgments, | 


